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NOTE  TO  THE 


SEVENTH  AMERICAN  EDITION. 


This  Edition,  from  the  Thirteenth  and  last  English  Edition,  is 
now  presented  to  the  American  Profession.  This  treatise  has  won 
its  way  so  entirely  to  public  confidence,  as  an  accurate  and  practi- 
cal compendium  of  the  law  of  Bills  of  Exchange  and  Promissory 
Notes,  as  evidenced  by  the  demand  constantly  recurring  for  new 
editions,  both  in  England  and  this  country,  that  nothing  further 
need  be  said  in  its  favor.  Much  care  has  been  bestowed  upon  the 
Editorial  Department.  The  cases  on  the  subject  are  so  numerous 
in  the  American  courts  that  the  difficulty  has  been  to  avoid  in- 
cumbering the  work  with  crowded  references.  The  Editor's  eiTort 
has  been  to  select  and  arrange  the  more  important  decisions,  illus- 
trative of  the  principles  of  the  text,  avoiding, — except  in  a  few  in- 
stances, in  which  it  seemed  important,  for  the  sake  of  the  Student, 
— any  discussion  of  the  grounds  of  the  cases.  In  this  respect,  the 
character  of  the  Notes  has  been  made,  as  far  as  the  ability  of  the 
Editor  permitted,  to  conform  to  that  of  the  text,  which  is  remark- 
able for  its  succinctness  and  for  its  judicious  selection  of  leading 
points  and  cases.  It  is  evident  that  an  attempt  to  do  more — to 
make  a  library  of  the  book — would  have  destroyed  its  symmetry 
and  usefulness. 

G.  S. 

DiOIMBBB,  1882. 


PREFACE 


TO  THE  THIRTEENTH  EDITION. 


Many  of  the  old  cases  on  Pleading  and  Practice  have  been  re- 
tained in  this  Edition,  as  they  afford  an  excellent  guide  to  show 
what  facts  are  material,  and  must  be  stated  under  the  present 
system  in  order  to  support  a  case. 

For  the  additions  and  alterations  in  this  Edition  the  Editor 
alone  is  responsible,  although  every  sheet  has  passed  under  the  eye 
of  the  Author. 

MAURICE  BARNARD  BYLES. 

1,  Papsr  Buildings,  Tsmple,  E.G. 
nth  February  J  187y. 


PREFACE 


TO  THE  FIRST  EDITION. 


There  is  no  vestige  of  the  existence  of  bills  of  exchange*  among 
the  ancients,  and  the  precise  period  of  their  introduction  is  some- 
what controverted.     It  is,  however,  certain  that  they  Were  in  use  in 

*  II  n'y  a  aucon  vestige  de  notre  contrat  de  change,  ni  des  lettres  de 
cbange,  dans  le  droit  Romain.  Oe  n^est  qu^il  n*arriy&t  qnelqaefois  ches  les 
Romains,  que  Ton  compt&t  poar  qnelqa'un  one  somme  d*argent  dans  an  lieu 
It  nne  personne,  qui  se  chargeoit  de  Ini  en  faire  compter  antant  dans  an  autre 
lieu.  Ainsi  nous  yoyons,  dans  les  lettres  de  Cic6ron  k  Atticas,  que  Cic^ron 
voalant  envoyer  son  fils  faire  ses  6todes  k  Ath^nes,  s^informe  si  pour  ^pargner 
k  son  fils  de  porter  lai-m^me  k  Ath^nes  Targent  dont  il  y  auroit  besoin,  on 
ne  trouveroit  pas  quelque  occasion  de  le  compter,  k  Rome,  k  qaelqu^un  qui  se 
chargeroit  de  le  lui  faire  compter  k  Athdnes. — Epist.  ad  Att,  zii.  24 ;  xv.  25. 
Mais  cela  n^^toit  pas  la  n^gociation  de  lettres  de  change  telle  qa'elle  a  lieu 
parml  nons  ;  cela  se  faisoit  par  de  simples  mandats.  Cic^ron  chargeoit  quel- 
qu'un  de  ses  amis  de  Rome  qui  avoit  de  Targent  k  recevoir  k  Atb^nes,  de  faire 
tenir  de  Targent  k  son  fils  k  AthiSnes  ■,  et  cet  ami,  pour  ez^cuter  le  mandat 
de  Cic^ron,  ^crivoit  k  quelqu'un  des  d6biteurs  quUl  avoit  k  Athdnes,  et  le 
chargeoit  de  compter  une  somme  d^argent  au  fils  de  Gic^ron.  Au  reste,  on 
ne  yoit  point  qu'il  se  practiqu&t  ohez  les  Romains,  comme  parmi  nous,  un 
commerce  de  lettres  de  change :  et  nous  trouYons  au  contraire,  en  la  loi  4, 
i  lyft.de  navt.  Fcen.,  qui  est  de  Papinien,  que  ceux  qui  prdtoient  de  T  argent 
k  la  grosse  aventure  auz  marchands  qui  trafiquoient  sur  mer,  envoyoient  un 
de  leurs  esclaves  pour  receyoir  de  leur  d6bitenr  la  somme  prlt^e  lorsqu^il 
seroit  arrive  an  port  od  il  devoit  vendre  ses  marohandises ;  ce  qui  certainement 
n^aurait  pas  6t6  n^cessaire,  si  le  commerce  des  lettres  de  change  edt  ^t^  en 
usage  chez  les  Romains. 

Quelques  auteurs  ont  pr^tendu  que  V usage  dn  contrat  de  change  et  des 
lettres  de  change  est  venu  de  la  Lombardie,  et  que  les  Juifs,  qui  y  6toient 
^tablis,  en  ont  6t6  les  inventeurs:  d^autres  en  attHbuent  Tinvention  aux' 
Florentine,  lorsqn^ayant  M  chassis  de  leur  pays  par  la  faction  de  Gibelins, 
lis  s'^tablirent  k  Lyon  et  en  d'autres  yilles.  II  n^y  a  Hen  8ur  cda  de  certain^ 
H  ee  fi'est  que  Us  lettres  de  change  &toient  en  usage  dis  le  quatorzihme  siicle. 
C'est  ce  qui  paroit  par  une  loi  de  Yenise  de  ce  temps  sur  cette  mati^re,  rap- 
port^e  par  Nicholas  de  Passeribus,  en  son  livre,  De  Script  lYivat.  lib.  3. — 
Pothier,  TVaiU  du  Contrat  de  Change,  Pariie  Prem. ;  Chap,  1,  «.  1. 
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the  fourteenth  century.  Indeed,  thej  are  mentioned  as  "  letteres 
d'eechange"  in  the  English  Statute  Book  (3  Bic.  2,  c.  8),  as  early 
as  the  year  1379.  Though  we  find  in  our  English  reports  no  decis- 
ion relating  to  them  earlier  than  the  reign  of  James  the  First.* 

It  is  probable  that  a  bill  of  exchange  was,  in  its  original,  nothing 
more  than  a  letter  of  credit  from  a  merchant  in  one  country,  to  his 
debtor,  a  merchant  in  another,  requesting  him  to  pay  the  debt  to  a 
third  person,  who  carried  the  letter,  and  happening  to  be  travelling 
to  the  place  where  the  debtor  resided.  It  was  discovered  by  expe- 
rience that  this  mode  of  making  payments  was  extremely  convenient 
to  all  parties : — ^to  the  creditor,  for  he  could  thus  receive  his  debt 
without  trouble,  risk  or  expense — to  the  debtor,  for  the  facility  of 
ptfyment  was  an  equal  accommodation  to  him,  and  perhaps  drew 
after  it  facility  of  credit — to  the  bearer  of  the  letter,  who  found 
himself  in  funds  in  a  foreign  country,  without  the  danger  and  in- 
cumbrance of  carrying  specie.  At  first,  perhaps,  the  letter  con- 
tained many  other  things  besides  the  order  to  give  credit.  But  it 
was  found  that  the  original  bearer  might  often,  with  advantage, 
transfer  it  to  another.  The  letter  was  then  disincumbered  of  all 
other  matter ;  it  was  open  and  not  sealed,  and  the  paper  on  which 
it  was  written  gradually  shrank  to  the  slip  now  in  use.  The 
assignee  was,  perhaps,  desirous  to  know  beforehand  whether  the 
party  to  whom  it  was  addressed  would  pay  it,  and  sometimes 
showed  it  to  him  for  that  purpose;  his  promise  to  pay  was  the 
ori^gin  of  acceptances.  These  letters  or  bills,  the  representatives 
of.  debts  due  in  a  foreign  country,  were  sometimes  more,  sometimes 
less,  in  demand ;  they  became,  by  degrees,  articles  of  trafiSc ;  and 
the  present  complicated  and  abstruse  practice  and  theory  of  ex- 
change was  gradually  formed. 

Upon  their  introduction  into  our  country,  other  conveniences,  as 
great  as  in  international  transactions,  were  found  to  attend  them. 
They  offered  an  easy  and  most  effectual  expedient  for  eluding  the 
stubborn  rule  of  the  common  law  that  a  debt*  is  not  assignable ; 
furnishing  the  assignee  with  an  assignment  binding  on  the  original 
creditor,  capable  of  being  ratified  by  the  debtor,  perhaps  guaran- 
teed by  a  series  of  responsible  sureties,  and  assignable  still  further, 
4^  infinitum.     Not  only  did   these  simple  instruments  transfer 

*  Martin  v.  Boare,  Cro.  Jac.  6. 
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▼alod  from  place  to  place,  at  home  or  abroad,  and  balance  the  ac* 
coanta  of  distant  cities  without  the  transmission  of  money ;  not 
only  did  they  assign  debts  in  the  most  convenient,  extensive  and 
efTectnal  manner  ;  but  the  value  of  a  debt  was  improved  by  being 
authenticated  in  a  bill  of  exchange,  for  it  was  thus  reduced  to  a 
certain  amount,  which  the  debtor,  having  accepted,  could  not  after- 
wards unsettle ;  evidence  of  the  original  demand  was  rendered  un- 
necessary, and  the  bill  afforded  a  plainer  and  more  indisputable 
title  to  the  whole  debt.  A  creditor,  too,  by  assigning  to  a  man  of 
property  a  bill  at  a  long  date,  given  him  by  his  debtor,  could  ob- 
tain, for  a  trifling  discount,  his  money  in  advance.  Credit  to  the 
buyer  was  thus  rendered  consistent  with  ready  money  to  the  seller, 
and  the  reconciliation  of  the  apparent  inconsistency  was  brought 
about  by  a  further  benefit  to  a  third  person,  for  it  was  effected  by 
advantageously  employing  the  surplus  and  idle  funds  of  the  capi- 
talist. At  the  first  introduction  of  bills  of  exchange,  however,  the 
English  courts  of  law  regarded  them  with  a  jealous  and  evil  eye, 
allowing  them  only  between  merchants;  but  their  obvious  advant- 
ages soon  compelled  the  judges  to  sanction  their  use  by  all  per- 
sons ;  and  of  late  years  the  policy  of  the  Bench  has  been  indus- 
triously to  remove  every  impediment,  and  add  all  possible  facilities 
to  these  wheels  of  the  vast  commercial  system. 

The  advantages  of  a  bill  of  exchange  in  reducing  a  debt  to  a  cer- 
tainty, curtailing  the  evidence  necessary  to  enforce  payment,  and 
affording  the  means  of  procuring  ready  money  by  discount,  often 
induced  creditors  to  draw  a  bill  for  the  sake  of  acceptance  ;»thougfa 
there  might  be  no  intention  of  transferring  the  debt.  Such  a  trans-* 
action  pointed  out  the  way  to  a  shorter  mode  of  effecting  the  same 
purpose  by  means  of  a  promissory  note.  Promissory  notes  soon> 
circulated  like  bills  of  exchange,  and  became  as  common  as  billa 
themselves.  Notes  for  small  sums,  payable  to  bearer  on  demand,, 
were  found  to  answer  most  purposes  of  the  ordinary  circulating 
medium,  and  have  at  length,  in  all  civilised  countries,  supplantSsd 
a  great  portion  of  the  gold  and  silver  previously  in  circulation. 
Great,  however,  as  was  the  saving,  and  numerous  the  advantages 
arising  from  the  substitution,  it  was  discovered  by  experience  that 
the  dangers  and  inconveniences  of  an  unlimited  issue  of  paper 
money  were  at  least  as  great.  The  legislature  have,  thereforw, 
found  it  necessary  to  place  the  issue  of  negotiable  notes  for  small 
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sums  under  the  restrictions  which  will  be  pointed  out  in  this  work ; 
and  experience  has  proved  that  the  only  mode  of  preserving  paper 
money  on  a  level  with  gold  is  to  compel  the  utterers  to  exchange 
it  for  gold,  at  the  option  of  the  holder.  And  peradventufe  even 
then,  unless  the  state  control  the  issue  of  paper,  on  principles  con- 
troverted and  imperfectly  understood  at  present,  the  value  of  the 
whole  circulating  medium  may  decline  together,  as  compared  with 
other  commodities  or  the  currency  of  foreign  countries,  and  the 
consequent  tendency  of  the  precious  metals  to  leave  the  kingdom 
^^Ji  hy  narrowing  the  basis  of  the  currency,  endanger  the  whole 
superstructure. 

During  the  suspension  of  cash  payments  and  the  circulation  of 
one-pound  notes,  nearly  every  payment  in  this  country  was  made 
in  paper.  And  some  idea  may  be  formed  of  the  immense  amount 
of  property  now  afloat  in  bills  and  notes,  when  it  is  considered  that 
all  payments  for  our  immense  exports  and  imports,  almost  every 
remittance  to  and  from  every  quarter  of  the  world,  nearly  every 
payment  of  large  amount  between  distant  places  in  the  kingdom, 
and  a  large  proportion  of  payments  in  the  same  place,  are  made 
through  the  intervention  of  bills ;  not  to  mention  the  amount  of 
common  promissory  notes,  at  long  and  short  dates,  the  notes  of  the 
Bank  of  England  and  country  banks,  and  the  universal  and  daily 
increasing  use  of  checks.  It  will  not,  perhaps,  be  an  unreasonable 
inference  that  the  bills  and  notes  of  all  kinds,  issued  and  circulated 
in  the  United  Kingdom  in  the  space  of  a  single  year,  amount  to 
many  hundred  millions. 

Simple  as  the  form  of  a  bill  or  note  may  appear,  the  rights  and 
liabilities  of  the  different  parties  to  those  instruments  have  given 
rise  to  an  infinity  of  legal  questions,  and  multitudes  of  decisions — 
a  striking  proof  of  what  the  experience  of  all  ages  had  already 
made  abundantly  manifest, — that  law  is,  in  its  own  nature,  neces- 
sarily voluminous;  that  its  complexity  and  bulk  constitute  the 
price  that  must  be  paid  for  the  reign  of  certainty,  order  and  uni- 
formity ;  and  that  any  attempt  to  regulate  multiform  combinations 
of  circumstances,  by  a  few  general  rules,  however  skillfully  con- 
structed, must  be  abortive. 

In  France  this  subject  has  been  briefly  but  luminously  treated, 
first  by  Dupuy  de  la  Serra,  in  a  little  book  entitled  ^^L^Art  des 
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Lettre$  de  Ckanffe"  and  afterwards  by  Pothier,  whose  work,  as 
well  as  his  other  performances,  and  in  particular  the  TraitS  des 
ObUffotions,  evinces  a  profound  acquaintance  with  the  principles  of 
jurisprudence,  and  extraordinary  acumen  and  sagacity  in  their  ap- 
plication ;  the  result  of  the  laborious  exercise  of  his  talents  on  the 
Roman  law.  There  cannot  be  a  greater  proof  of  the  surpassing 
merit  of  his  works  than  that,  after  th^  lapse  of  more  than  half  a 
eentury,  and  a  stupendous  revolution  in  all  the  institutions  of  his 
country,  many  parts  of  his  writings  have  been  incorporated,  word 
for  word,  in  the  new  Code  of  France-  The  Traiti  du  Cantrat  de 
Change  is  often  cited  in  the  English  courts  of  law.  ^'  The  authority 
of  Pothier,"  says  the  present  learned  chief  justice^  of  the  Common 
Pleas,  ^*  is  as  high  as  can  be  had,  next  to  the  decision  of  a  court  of 
justice  in  this  country ;  his  writings  are  considered  by  Sir  William 
Jones  as  equal,  in  point  of  luminous  method,  apposite  examples, 
and  a  clear  manly  style,  to  the  works  of  Littleton  on  the  Laws  of 

England."! 

In  this  country  the  growth  of  tlie  law  on  bills  and  notes  has  been 
almost  proportionate  to  the  increase  of  those  instruments;  inso- 
much that  within  the  last  sixty  years  the  reported  decisions  upon 
them  in  law,  equity,  and  bankruptcy,  would  fill  many  volumes. 
Numerous  have  been  the  attempts  to  reduce  the  mass  of  authorities 
to  the  shape  of  a  regular  treatise ;  but  amongst  all  these,  two  only 
are  now  in  common  use  in  the  profession,  the  treatise  of  Mr.  Chitty 
and  the  summary  of  Mr.  Justice  Bayley4 

The  work  of  the  learned  judge  is  written  with  the  greatest  cir- 
cumspection ;  but  it  is  now  out  of  print,  and  the  latest  edition  some 
years  old.§ 

Mr.  Chitty's  treatise  is  a  laborious  and  full  collection  of  almost 
all  the  cases,  by  an  eminent  counsel,  the  extent  of  whose  legal  ao- 

*  Lord  Chief  Justice  Best. 

t  Cox  V.  Troy,  5  B.  &  A.  481  (7  £.  C.  L.  R.).  There  is  now  also  an  able 
modern  French  work  on  the  same  subject  by  M.  Noguier.  In  America  have 
recently  appeared  the  Commentaries  of  Mr.  Justice  Story  on  the  Law  of  Bills 
of  Exchange,  and  his  Commentaries  on  the  Law  of  Promissory  Notes. 

X  Mr.  Boscoe's  Digest  and  Mr.  John  son*  s  book  had  not  appeared  when 
^ese  observations  were  written. 

3  A  new  edition  has  since  been  published. 
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qnirements,  and  the  readiness  of  their  application,  can  onlj  be 
appreciated  by  those  who  have  been  in  the  habit  of  personal  inter- 
course with  him.  £ut  the  size  of  the  book  is  an  objection  with 
many,  and  a  cloud  of  authorities  will  sometimes  obscure  the  most 
luminous  arrangement. 

This  little  work  does  not  aspire  to  compete  with  either  of  the  above 
learned  performances,  but  merely  to  supply  a  want,  felt  by  many, 
of  a  plain  and  brief  summary  of  the  principal  practical  points 
relating  to  bills  and  notes,  supported  by  a  reference  to  the  leading 
or  latest  authorities.  In  many  cases  the  reader  will,  however,  find 
the  law  laid  down  in  the  very  words  of  the  judgment,  a  plan  which 
the  Author  has  been  induced  to  adopt,  partly  that  those  who  may 
not  have  ready  access  to  the  authorities  may  be  satisfied  that  the 
law  is  correctly  stated ;  and  partly  because  he  distrusted  his  own 
ability  to  enunciate,  on  so  complicated  a  subject,  a  general  rule, 
neither  too  narrow  nor  too  wide,  beset,  as  almost  all  such  general 
rules  now  are,  with  numerous  qufilifications  and  exceptions.  No 
pains  have  been  spared  to  render  the  subject  intelligible.  How  far 
the  book  is  likely  to  be  useful  in  practice,  it  is  for  others  to  deter- 
mine. 

JOHN  BARNARD  BYLES. 

Inncr  Tbmplk, 

16th  AprU,  1829. 
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BILLS  OF  EXCHANGE. 


CHAPTER  I. 


GENERAL  OBSBBYATIONS  ON  A  BILL  OF  BXCHANGB. 


Explanation  of  Terms  .  .  .1 
Peculiar  Qualiiies  of  Contracts  on 

Bills  or  Notes  ....  2 
Effect  of  drawing  or  indorsing  a 

BiU 3 

How  far  Bills  and  Notes  are  eof^ 

sidered  as  Chattels    .        .        .3 


Mag  be  taken  in  execution  .    4 

Where  a  BiU  or  Note  might  have 
opercUed  as  a  Will  or  Testament' 
ary  Instrument  ....    4 

As  a  DeclarcUion  of  Trust    •        .    4 


A  Bill  of  Exchange  is  an  anconditional  written  order  (a)  from 
A.  to  B.,  directing  B.  to  pay  G.  a  sum  certain  of  money  therein 
named.^ 

(a)  It  is  said  that  it  was  formerly  essential  to  the  validity  of  a  bill  of  ex- 
change that  it  should  be  drawn  in  one  place  and  payable  in  another :  no 
*8uoh  requisite  now  exists  by  the  English  law,  although  it  is  in  general  other- 
wise, according  to  the  definitions  in  the  codes  prevailing  on  the  continent  of 
Europe ;  see  the  note  of  Mr.  Serjeant  Manning  to  Miller  9.  Thompson,  4  M. 
&  G.  260  (43  E.  C.  L.  K). 


^  This  definition  is  remarkable  for  its  conciseness  and  accuracy.  The 
learned  author  uses  the  word  "  direct''  instead  of  the  word  ^'  request,"  which 
is  the  more  usual.  The  former  word  implies  a  command,  and  that  the  drawer 
has  a  right  to  require  the  payment.  The  case  of  Little  o.  Slackford  (1  Moody 
&  Malkin  171 ;  22  Eng.  Com.  Law  280)  is  supposed  to  support  the  position 
that  a  bill  of  exchange  must  purport  to  be  a  demand  made  by  a  party  having 
a  rightrto  call  on  the  other  to  pay.  That  was  a  case,  however,  in  which  the 
paper  was  offered  under  a  count  for  money  paid,  and  was  objected  to  for  want 
of  a  stamp.  In  Ruff  v,  Webb,  1  Esp.  Rep.  129,  the  paper  was :  '*  Mr.  Nelson 
will  much  oblige  Mr.  Webb,  by  paying  J.  Ruff,  or  order,  twenty  guineas  on 
his  account."  Lord  Kenyon  held  it  to  be  a  bill  of  exchange.  Judge  Story 
has  remarked  that  language  of  mere  civility  cannot,  of  itself,  change  the 
nature  of  the  instrument;  and  in  order  to  displace  the  construction  that.t)^e 
instrument  is  a  bill,  it  would  seem  to  require  that  the  language  necessarily 
imported  to  ask  a  favor  and  not  to  be  words  of  civility :  Story  on  Bills,  J  33, 
note.  It  most  be  admitted  that  this  is  attempting  a  very  refined  distinction , 
and  frequently  of  very  difficult  application  in  the  construction  of  such  instru- 
1 
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A.  is  called  the  drawer,  B.  the  drawee,  and  G.  the  payee. 
Sometimes  A.  the  drawer  is  himself  the  payee. 


ments.  It  is  well  settled  that  it  is  not  necessary,  to  constitute  a  bill  of  ex- 
change, that  the  drawer  should  have  funds  in  the  hands  of  the  drawee :  Luff 
V.  Pope,  5  Hill  413 ;  s.  c.  7  Hill  577 ;  and  even  where  he  has,  it  is  not  in  aU 
cases  that  he  has  a  right  to  draw.  To  give  such  right  there  must  be  an  agree- 
ment to  accept,  or  a  usage  of  trade  or  course  of  dealing  between  the  parties 
equivalent  thereto.  Where  the  draft  is  for  a  part  only  of  the  debt  dae  the 
drawer,  the  creditor  has  no  right  to  divide  his  cause  of  action  without  the 
consent  of  the  debtor.  Where  the  whole  of  a  particular  fund  or  debt  by 
•  name  is  drawn  for,  so  as  to  give  the  payee  or  holder  a  right  to  sue  the  drawee 
without  acceptance  in  the  name  of  the  drawer,  this  is  an  assignment  in  equity, 
but  not  a  bill  of  exchange :  Harrison  v.  Williamson,  2  Edw.  Rep.  430 ;  Qain 
V,  Hanford,  1  Hill  82 ;  Mandeville  v,  Welch,  5  Wheaton  286. 

It  seems  therefore  that  Bayley^s  definition,  which  has  been  adopted  by 
Chancellor  Kent,  is  preferable  to  that  in  the  text.  "  A  bill  of  exchange  is  a 
written  order  or  request  by  one  person  to  another  for  the  payment  of  money 
absolutely  and  at  all  events,^^  Judge  Story  objects  to  this,  as  well  as  other 
definitions,  on  the  ground  that  it  does  not  include  the  idea  of  negotiability, 
which,  he  thinks,  although  not  by  our  law  essential  to  the  instrument,  yet 
undoubtedly  is  that  peculiar  distinguishable  quality  which,  practically  speak- 
ing, among  merchants  constitutes  its  true  character :  Story  on  Bills,  H  2,  3, 4. 
He  accordingly  expresses  a  preference  for  Mr.  Kyd's  definition,  Ryd  on  Bills, 
p.  3.  "  An  open  letter  of  request,  addlressed  by  one  person  to  a  second, 
desiring  him  to  pay  a  sum  of  money  to  a  third  or  any  other  to  whom  that 
third  person  shall  order  it  to  be  paid ;  or  it  may  be  payable  to  bearer.*'  It 
is  to  be  observed,  however,  that  this  definition  expresses  merely  the  idea  of 
•assignability,  not  of  negotiability,  which  is  that  peculiar  commercial  quality 
by  which  not  only  the  instrument  is  assignable  at  law,  but  the  assignee  for 
value  bona  fide  and  without  notice  cannot  be  affected  by  any  equities,  as 
between  the  original  or  prior  parties.  It  Ms  been  expressly  held  that  a  bill 
not  payable  to  order  or  bearer  is  still  a  bill  of  exchange :  Wills  v.  Brigham, 
6  Gushing  6.  It  is  not  essential  to  the  validity  of  a  bill  of  exchange  that  it 
be  in  form  negotiable,  nor  that  it  should  contain  the  words  **  for  value 
received :"  Goursia  v,  Tedlie's  Adm'rs,  7  Gasey  506 ;  Arnold  v,  Sprague,  34 
Vermont  402.  And  as  to  promissory  notes,  the  point  is  well  settled  that 
though  not  made  payable  to  order  or  bearer,  yet  if  the  payee  puts  his  name 
•upon  it  and  transfers  it,  he  is  liable  as  an  indorser,  and  the  instrument  may 
be  declared  on  as  a  promissory  note :  Bates  o.  Butler,  46  Maine  387.  It 
would  be  inaccurate  therefore  to  include  the  idea  even  of  assignability.  It  is 
evident  that  all  the  qualities  of  an  instrument  need  not  enter  into  the  defi- 
nition, but  only  such  as  distinguish  it  on  it€  face  from  other  instruments. 

The  essential  qualities  of  a  bill  are  that  it  must  be  payable  at  all  events, 
not  dependent  on  any  contingency,  nor  payable  out  of  a  particular  fund ;  and 
that  it  be  for  the  payment  of  money  only,  and  not  for  the  performance  of  any 
other  act,  or  In  the  alternative:  Gillilan  v,  Myers,  31  Illinois  525. 
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« 

And  usually  the  bill  is  made  payable,  not  to  the  payee  alone,  but 
also  to  his  order,  or  to  the  bearer. 

When  B.,  the  drawee,  has  undertaken  to  pay  the  bill,  he  is  called 
the  acceptor. 

If  the  bill  is  made  payable  to  C,  cr  hearer^  C*  may  transfer  the 
bill  to  D.  by  merely  delivering  it  into  his  hands,  and  then  D.  stands 
in  the  same  situation  with  regard  to  B.  the  acceptor,  as  C.  the 
original  payee  did. 

If  the  bill  be  payable  to  C,  at  ardery  then  C.  cannot  transfer, 
except  by  a  written  order,  usually  on  the  back  of  the  bill,  called  an 
indorsement,  after  which  G.  is  called  the  *indorser,  and  D.,  j-^n-i 
to  whom  it  may  be- so  transferred,  the  indorsee.  (6)* 

(6)  See  chap.  xi.  on  Transfer. 


^  It  is  worthy  of  note  that  the  aatbor,  by  transfer  in  this  passage,  means  a 
transfer  to  pass  a  legal  title  to  the  holder,  so  as  to  enable  him  to  sue  in  his 
own  name.  There  may  be  an  assignment  in  eguity  for  a  valuable  considera- 
Uon  of  a  bill  or  note,  just  as  there  may  be  of  any  other  chose  in  action: 
Jones  0.  Witter,  13  Mass.  304;  Dunn  v.  Snell,  15  Ibid.  485;  Titcomb  r. 
Thomas,  5  Greenleaf  282.  A  deed  of  assignment  of  bills  of  exchange  and 
negotiable  notes  does  not  pass  the  legal  but  only  the  equitable  title  to  them  : 
Grand  Gulf  Bank  v.  Wood,  12  Smedes  &  Marshall  482.  It  is  not  essential  to 
the  validity  of  a  bill  or  note  that  it  should  be  negotiable :  Arnold  o.  Sprague, 
34  Vermont  402. 

The  rule  of  the  common  law  forbade  the  assignment  of  choses  in  action  as 
tending  to  maintenance.  The  Court  of  Chancery,  however,  at  an  early  day 
took  cognisance  of  such  assignments,  and  gave  effect  to  them  by  treating  the 
assignor  as  a  trustee  for  the  assignee.  They  held  that  payment  to  the  original 
creditor,  after  notice  of  the  assignment,  did  not  discharge  the  debtor,  though 
the  assignee  took  the  chose  in  action  subject  to  all  the  equities  which  attached 
to  it  in  the  hands  of  the  assignor  at  the  time  of  the  assignment :  2  Vern.  428, 
540,  595,  692. 

In  courts  of  law  the  interest  of  the  equitable  assignee  soon  came  to  be 
recognized.  Still,  however,  it  always  "was,  and  unless  when  modified  by 
express  statute  still  is,  necessary  that  the  suit  .should  be  carried  on  in  the 
name  of  the  assignor.  Subject  to  this  technical  rule  in  regard  to  the  form  Of 
the  action,  the  equitable  assignee  is  regarded  as  the  real  owner,  his  rights 
protected,' and  his  remedies  preserved,  even  against  the  acts  and  deeds  of  the 
legal  plaintiff  on  the  record.  Thus  the  bankruptcy  of  the  assignor  was 
decided  to  be  an  impediment  to  an  action  in  his  name  wh^e  the  debt  had 
been  assigned  before  the  bankruptcy :  Winch  o.  Keeley,  1  T.  R.  619  -,  Car- 
penter r.  Morrell,  3  Bos.  &  Pull.  40.  So  in  other  respects.  See  the  learned 
opinion  of  Buller,  J.,  in  Master  v.  Miller,  4  T.  R.  340. 

The  American  courts  have  followed  in  the  track  of  these  decisions  with 
even  still  greater  liberality.    In  Welch  v,  Mandeville,  1  Wheat.  233,  it  was 


2  GENERAL   OBSERVATIONS   ON   A   BILL  OF   EXCHANGE. 

Holder  is  a  general  word,  applied  to  any  one  in  actual  or  con- 
structive possession  of  the  bill,((r)  and  entitled,  at  law,  to  recover 

(c)  A  man  who  has  no  interest  in  the  bill,  nor  possession  of  it,  but  only 
lends  his  name  for  the  purpose  of  suing  on  it,  is  not  the  holder :  Emmett  o. 
Tottenham,  8  Exch.  884 ;  Gill  v.  Lord  Chesterfield,  Ibid. ;  Sainsbury  v.  Park- 
inson, Ibid.  But  if  before  action  it  be  indorsed  and  delivered  to  an  agent 
withput  his  principal's  knowledge,  and  the  principal  after  action  brought 
ratifies  the  delivery,  that  ratification  will  relate  back  and  make  the  agent 
holder  from  the  time  of  delivery :  Ancona  r.  Marks,  31  L.  J.  163,  Exch. ;  7 

H.  &  N.  686,  s.  c. 

^  ^^^^^^ 

determined  that  a  nominal  plaintiff,  suing  for  the  benefit  of  his  assignee,  can- 
not, by  a  dismissal  of  the  suit  under  a  collusive  agreement  with  the  defendant, 
create  a  valid  bar  against  any  subsequent  suit  for  the  same  cause  of  action. 
Judge  Story  said :  "  Courts  of  law,  following  in  this  respect  the  rules  of 
equity,  now  take  notice  of  assignments  of  choses  in  action,  and  exert  them- 
selves to  afford  them  every  support  and  protection  not  inconsistent  with  the 
established  principles  and  modes  of  proceeding  which  govern  tribunals  acting 
according  to  the  course  of  the  common  law.'*  Thus  payment  or  release, 
after  notice  of  the  assignment,  is  no  defence :  Littlefield  v.  Story,  3  Johns. 
426 ;  Raymond  v,  Squier,  11  Johns.  47  ;  Dix  v.  Cobb,  4  Mass.  511 ;  Wheeler 
r.  Wheeler,  9  Cowen  34  j  Eastman  v.  Wright,  6  Pick.  316 ;  Laughlin  v,  Fair- 
banks, 8  Missouri  367 ;  Parker  ».  Kelley,  10  Smedes  &  Marshall  184 ;  The 
State  V.  Jennings,  ^  English  428.  The  nominal  plaintiff  will  not  be  allowed 
to  discontinue  the  action:  McCullum  v,  Coxe,  1  Dall.  139.  Nor  can  the 
debtor  set  off  any  demands  against  the  assignor  which  accrued  after  notice 
of  the  assignment:  Goodwin  v,  Cunningham,  12  Mass.  193;  Jenkins  o. 
Brewster,  14  Ibid.  291 ;  Sampson  r.  Fletcher,  1  Vermont  168  ;  Cummings  t?. 
Fullum,  13  Vermont  434 ;  Bartlett  v,  Pearson,  29  Maine  9.  So  the  assignee 
is  protected  against  the  declarations  and  acts  of  the  assignor,  subsequent  to 
the  assignment;  they  are  inadmissible  in  evidence  against  him:  Kimball  v, 
Huntington,  10  Wend.  675 ;  Lister  v.  Baker,  6  Blackford  439.  An  assign- 
ment of  a  particular  claim  passes  to  the  assignee  all  securities  and  remedies 
which  the  assignor  had  to  secure  and  recover  it,  though  they  are  not  specifi- 
cally mentioned  in  the  assignment :  Miller  v.  Ord,  2  Binn.  382 ;  Mehaffy  v. 
Share,  2  Penna.  Rep.  361 ;  Waller  v,  Tate,  4  B.  Monroe  529 ;  Farmers'  and 
Drovers'  Bank  u.  Fordyce,  1  Penna.  State  Rep.  445 ;  Fox  r.  Foster,  4  Ibid. 
119 ;  Cathcart^s  Appeal,  13  Ibid.  182.  When  the  assignor  is  insolvent,  and  a 
suit  is  pending  in  his  name  for  the  assignee's  benefit,  the  court  will  allow  the 
defendant,  after  verdict,  to  suggest  on  the  docket  for  whose  use  the  suit  is 
brought,  and  will  rule  the  assignee  to  pay  the  costs :  Canby  v.  Ridgway,  1 
Binn.  496.  The  person  for  whose  use  an  action  has  been  brought  is  liable  in 
assumpsit,  upon* an  express  promise  to  pay  the  defendant  in  such  action  the 
amount  of  costs  incurred :  Brewer  v.  Hays,  2  Watts  12.  Where  a  chose  in 
action  is  assigned  before  suit  brought,  the  nominal  plaintiff  is  not  liable  for 
costs ;  but  when  the  assignment  is  not  made  until  after  suit  brought,  he  id 
liable  not  only  for  the  costs  accrued  at  the  time  of  the  assignment,  but  for 
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or  receive  its  contents  (d)  from  the  parties  to  it.  No  one  bat  the 
holder  can  maintain  an  action  on  a  bill  of  exchange. 

(d)  This  latter  branch  of  the  definition  is  equally  essential.  For  if  a  man 
fjul  or  steal  a  bill,  though  his  mere  possession  will  give  him  a  title  to  retain 
the  instrument  as  against  strangers,  yet  he  cannot  sue  on  the  bill,  for  under 
a  tnTerse  of  the  indorsement  or  delivery  to  himself,  which  he  must  allege  in 
his  itatement  of  claim,  the  circumstances  attending  his  acquisition  of  the  bill 
ma;  be  shown :  Marston  v.  Allen,  8  M.  &  W.  494. 

all  which  may  subsequently  accrue :  Wistar  v.  Walker,  2  P.  A.  Browne  171 ; 
Martin  e.  Stille,  3  Wharton  337 ;  McLughan  v.  Bovard,  4  Watts  308.  The 
death  of  the  assignor  does  not  defeat  the  assignment,  but  the  assignee  may 
086  the  name  of  the  executor  or  administrator  of  the  assignor  to  recover  the 
money:  Dawes  v.  Boylsto^,  9  Mass.  337;  Cutts  v.  Perkins,  12  Mass.  206; 
Ororer  v,  Oroyer,  24  Pick.  261.  The  assignee  will  be  protected  against 
attachments  by  creditors  of  the  assignor.  In  Connecticut,  indeed,  it  has 
been  held  that,  to  render  an  assignment  complete  as  to  third  persons,  notice 
to  the  original  debtor  is  necessary :  Woodbridge  v.  Perkins,  3  Day  364 ;  Judah 
V.  Jadd,  5  Ibid.  534 ;  Warren  v.  Copelin,  4  Metcalf  594 ;  Yanbuskirk  v,  Ins. 
Co.,  14  Conn.  141.  Even  in  that  state,  however,  an  assignment  of  a  chose  in 
action,  without  notice  to  the  debtor,  is  valid  as  between  the  parties ;  and  no 
person  who  has  knowledge  of  the  assignment  can  be  regarded  as  a  bond  fide 
creditor  for  the  purpose  of  defeating  it :  Bishop  f .  Holcomb,  10  Conn.  444. 
Bot  the  law  has  not  been  so  held  elsewhere.  It  is  sufficient  if  notice  is  given 
to  the  debtor  in  time  to  enable  him  to  protect  himself  by  taking  defence 
against  the  attachment:  Dix  o.  Cobb,  4  Mass.  512;  Stevens  v,  Stevens,  1 
Aflhmead  190 ;  Stockton  v.  Hall,  Harden  160 ;  Nesmith  r.  Drum,  8  Watts  k 
Serg.9*,  Littlefield  v.  Smith,  5  Shepl.  327. 

An  order,  draft  or  bill,  drawn  for  the  whole  of  a  particular  fiind,  is  an 
eqnitahle  assignment  of  such  fund  to  the  payee,  and  binds  it  after  notice  to 
the  drawee :  Mandeville  v,  Welch,  5  Wheat.  285 ;  Robbins  v.  Bacon,  3  Green- 
leaf  346;  Corser  ».  Craig,  1  Wash.  C.  C.  424.  But  although  notice  is  neces- 
Harj  in  order  to  make  it  available  against  payment  or  other  discharge  of  the 
dehtor,  it  has  been  held  not  necessary  to  render  it  valid  as  to  third  parties.  A 
draft  upon  a  particular  fund  in  the  hands  of  an  attorney,  for  collection,  is  an 
suitable  assignment  of  it,  and,  although  not  accepted  by  the  attorney,  yet  it 
,  18  not  afterwards  subject  to  be  attached  for  the  debt  of  the  drawer :  Nesmith 
V.  Drum,  8  Watts  &  Serg.  9.  However,  since  it  is  not  in  the  power  of  a  cred- 
itorto  split  his  cause  of  action  without  the  debtor's  consent,  an  order  or  draft 
for  a  part  only  of  the  debt  due  from  the  drawee  to  the  drawer  does  not,  against 
&e consent  of  the  drawee,  amount  to  an  assignment  of  such  part:  Gibson  v. 
Cook,  20  Pick.  15.  '^  An  equitable  assignment  is  an  agreement  in  the  nature 
of  a  declaration  of  trust  which  a  chancellor,  though  deaf  to  the  prayer  of  a 
volooteer,  never  hesitates  to  execute  when  it  has  been  made  on  valuable  or 
eren  good  consideration  -^  Nesmith  v.  Drum,  8  Watts  &  Serg.  10.  But  see 
Kennedy  v.  Ware,  1  Penna.  State  Rep.  445,  in  which  it  is  held  that  such  an 
tasignment,  in  consideration  of  natural  love  and  affection,  is  void.     See 
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By  the  common  law  of  England  no  contract  or  debt  is  assignable, 
oar  ancestors  appearing,  in  the  time  of  simplicity,  to  have  appro- 

Anon.y  2  Hayw-.  352 ;  Ellis  v,  Amason,  2  Dey.  Ch.  273 ;  Braham  v.  Ragland, 

3  Stewart  247 ;  Blin  v.  Pierce,  20  Vermont  25 ;  Langlej  v.  Berry,  14  New 
Hamp.  82 ;  Brown  v,  Foster,  4  Cashing  214.  In  a  valuable  note  to  the  case 
of  Welch  V,  Mandeville,  1  Wheat.  236,  the  learned  reporter  shows  that,  though 
the  civil  law  considers  choses  in  action  as,  strictlj  speaking,  not  assignable, 
yet  by  the  invention  of  a  fiction,  the  Roman  jurisconsults  contrived  to  attain 
this  object.  The  creditor  who  wished  to  transfer  his  right  of  action  to  another 
person  constituted  him  his  attorney,  or  procurator  in  rem  auam^  as  it  was 
called  ;  and  it  was  stipulated  that  the  action  should  be  brought  in  the  name 
of  the  assignor,  but  for  the  benefit  and  at  the  expense  of  the  assignee :  Pothier 
de  Yente,  No.  550.  After  notice  to  the  debtor^  the  assignment  operated  a 
complete  cession  of  the  debt,  and  invalidated  a  payment  to  any  other  person 
than  the  assignee,  or  a  release  from  any  other  person  than  him:  Ibid.  110, 
554,  Code  Napoleon,  liv.  3,  tit.  6 ;  De  la  Yente,  c.  8,  s.  1690. 

The  holder  of  a  bill  of  exchange  is  not  the  owner  of  the  money,  goods  or 
effects  which  the  drawer  has  remitted  to  the  drawee ;  nor  has  he  any  lien 
upon  the  funds,  whether  the  remittance  was  made  before  or  after  the  date  of 
the  bill.  His  bill  is  payable  at  all  events,  and  his  remedy  for  non-payment 
is  an  action  on  the  bill  itself  against  the  parties  to  it.  He  has  no  claim  on 
any  particular  fund,  which  he  can  follow  into  the  hands  of  other  parties. 
This  has  been  so  long  and  so  universally  regarded  as  true  that  an  order  to 
pay  money  out  of  a  particular  fund  is  not  anywhere  considered  as  a  bill  of 
exchange  at  all :  Black,  C.  J.,  Hopkins  v,  Beebe,  2  Casey  88  ;  New  York  Bank 
V.  Gibson,  5  Duer  574 ;  Butterworth  v.  Peck,  5  Bosworth  341.  A  bill  of 
exchange  does  not,  until  accepted,  operate  as  an  assignment  of  the  funds  in 
the  bands  of  the  drawee :  Sands  v.  Matthews,  27  Alabama  399 ;  Kimball  v, 
Donald,  20  Missouri  577 ;  Engler  v.  Rice,  Ibid.  583.  Where  A.  draws  his 
draft  in  favor  of  C.  upon  funds  in  the  hands  of  B.,  and  B.  accepts  it,  this 
operates  as  a  valid  equitable  assignment  of  the  fund  to  C.  and  entitles  him 
to  hold  it  as  against  all  persons  not  having  a  prior  or  better  equity :  Wells  o. 
Williams,  39  Barbour  567.  A  bill,  though  no^  accepted,  may  amount  to  an 
assignment  of  the  whole  fund  in  the  hands  of  the  drawee,  if  the  bill  be  for 
exactly  the  amount  of  it:  Wheatley  v.  Strobe,  12  California  92.  When  one 
accepts  a  bill  on  the  faith  of  funds  of  the  drawer  in  his  hands,  he  acquires  an 
equitable  interest  in  those  funds  and  is  entitled  to  set  off  his  liability  on  the 
acceptances  and  retain  them  for  his  security :  Lambert  v,  Jones,  2  Patton  & 
Heath  144.  A  general  assignment  of  assets,  after  a  bill  has  been  accepted, 
will  not  pass  the  funds  in  the  hands  of  the  acceptor,  against  which  the  bill 
of  exchange  was  drawn :  Buokner  o.  Sayre,  18  B.  Monroe  745. 

A  draft  drawn  by  a  creditor  upon  his  debtor  for  the  exact  amount  of  the 
indebtedness  does  not  of  itself  operate  as  an  assignment  in  equity  of  the  debt, 
even  if  negotiated  for  a  good  consideration.  But  it  is  evidence  to  show  such 
assignment,  and  with  other  circumstances  to  show  that  such  was  the  intention 
of  the  drawer  will  vest  in  the  holder  an  exclusive  claim  to  the  indebtednesa : 


GSNERAL    OBSERVATIONS   ON  A   BILL  OF  BXCHANOB.  2 

bended  from  such  transfers  much  oppression  and  litigat]on.(e)  But 
mercantile  experience  has  proved  the  assignment  of  debts  to  be 
indispensable,  and  bills  of  exchange  to  be  the  most  convenient 
instruments  for  facilitating,  secaring  and  authenticating  the  trans* 
fer.  They  have,  therefore,  come  into  universal  use  among  all 
civilised  nations,  and  the  common  law  has  recognized  them  as  part 
of  the  law  merchant.{f) 

The  common  law  again  distinguishes  contracts  into  two  kinds : 
contracts  under  seal  or  by  deed ;  and  contracts  not  under  seat  or 
simple  contracts.  Contracts  under  seal  are  valid  without  consider- 
ation ;  simple  contracts  are  void  unless  consideration  be  averred  in 
pleading  and  established  in  evidence. 

All  the  contracts  arising  on  a  bill  of  exchange  are  simple 
^contracts,  but  they  differ  from  other  simple  contracts  in  these  ^    -' 

(e)  Debts  and  other  legal  choses  in  action  are  now  assignable  by  writing 
if  express  notice  be  given  in  writing  to  the  debtor :  36  &  37  Vict.  c.  66,  s.  25. 

(y)  Usages  which  are  part  of  the  law  merchant  need  not  be  pleaded. 
Such  are  the  assignable  qualities  of  bills  of  exchange  and  bills  of  lading. 
Such  also  the  general  lien  of  bankers  on  the  securities  of  their  cuntomers. 
*' When/'  says  Lord  Campbell,  '*a  general  usage  has  been  judicially  ascer- 
tained and  recognized,  it  becomes  part  of  the  law  merchant,  which  courts  of 
justice  are  bound  to  know  and  recognize :"  Brandao  v.  Barnett,  3  C.  B. 
530  (54  £.  C.  L.  R.),  Dom.  Proc. ;  Barnett  v,  Brandao,  6  M.  &  Q.  665  (46  £. 
C.  L.  A*)* 

Bank  of  Commerce  v.  Bogy,  44  Missoori  13.  A  check  drawn  upon  a  bank 
by  a  person  in  extremis,  in  favor  of  a  person  who  is  with  the  proceeds  to  pay 
his  funeral  expenses,  the  balance  to  be  paid  to  his  heirs,  is  not  an  assignment 
oi  the  fund,  and  does  not  render  the  bank  liable  to  the  payee  aflter  the  d rawer* s 
death :  Second  Bank  v,  Williams,  13  Mich.  282.  A  draflt  cannot  operate  as 
an  assignment  of  funds,  deposited  with  the  drawee,  when  the  deposit  was  not 
made  until  afler  the  draf^  was  made  and  delivered.  As  to  such  funds,  it  is  a 
mere  authority  or  direction  to  the  drawee.  Hence  it  is  revoked  upon  the  death 
of  the  drawer ;  and  thereafter  his  executor  or  administrator  is  the  proper 
party  to  sue  for  the  deposit :  Fordred  v.  Seamen's  Savings  Bank,  10  Abbott 
Pr.  C.  N.  S.  425.  Drawing  a  bill  on  consignees,  which  is  not  accepted  because 
it  exceeds  the  balance  in  their  hands,  is  not  such  an  appropriation  of  the  fund 
as  will  defeat  a  snbeeqaent  attaching  creditor  of  the  consignor :  Fabers  0. 
Welsh,  1  Clark  363.  An  order  does  not  operate  as  an  assignment  of  a  fund, 
or  give  the  payee  a  lien  upon  it,  unless  there  is  an  acceptance  or  an  obligation 
to  .accept:  McLoon  v.  Linguist,  2  Benedict  9.  A  bill  is  presumed  to  be 
drawn  on  funds,  with  the  understanding  between  the  drawer  and  drawee 
that  it  is  an  appropriation:  Gillilan  v.  Myers,  31  Illinois  525.  A  draft  and 
acceptance  is  an  equitable  assignment :  Wells  v.  Williams,  39  Barb.  567. 
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two  particulars :  first,  that  tke  benefit  of  the  contract  is  assignable 
at  law,  and  its  obligation  commanicable  ;{g)  secondly,  that  consider- 
ation will  be  presumed  till  the  contrary  appear.^ 

(g)  In  one  sense  a  bill  of  lading  is  at  common  law  assignable,  that  is  to 
say,  its  indorsement  assigns  the  property,  but  does  not  transfer  the  contract : 
Thompson  v.  Dominy,  14  M.  &  W.  403.  Now,  however,  by  a  recent  statute, 
rights  of  action  pass  to  the  indorsee  of  a  bill  of  lading  (18  &  19  Vict.  c.  111).- 

^  Bills  and  notes,  unlike  other  parol  contracts,  are  prima  facie  evidence  of 
valuable  consideration,  not  only  as  between  the  original  parties,  but  as  against 
third  persons.  In  all  cases  where  the  bill  can  be  used  as  evidence,  either 
against  the  parties  or  against  third  persons,  the  same  legal  presumption  arises 
of  its  having  been  given  for  value  received  as  exists  in  relation  to  a  deed 
expressed  to  be  given  for  a  valuable  consideration.  A  bill  of  exchange,  there- 
fore, although  according  to  jbhe  general  principles  of  the  common  law  it  is  to 
be  considered  in  the  light  of  a  simple  contract,  is  nevertheless  in  this  respect 
entitled  to  the  privilege  of  a  specialty  which,  carrying  with  it  internal  evi- 
dence of  a  valuable  consideration,  supersedes  the  necessity  of  averring  and 
proving  one.  This  privilege  always  belonged  to  foreign  bills,  and  has  at 
length,  though  not  without  some  struggles  as  it  is  said,  been  conceded  to 
inland  or  domestic  bills  and  promissory  notes:  MandevlHe  v.  Welch,  5 
Wheaton  577  j  Murry  v.  Clayburn,  2  Bibb  300 ;  Lines  v.  Smith,  4  Florida  47. 
Value  is  implied  in  every  acceptance  or  indorsement  of  a  bill  or  note,  and 
the  burden  of  proof  is  on  the  other  party,  to  rebut  this  presumption :  Clark  o. 
Schneider,  17  Missouri  295.  The  principle  is  confined,  however,  to  paper 
strictly  negotiable,  and  does  not  apply  to  notes  or  bills  which  do  not  fall 
within  that  category.  Thus  an  accepted  order  payable  in  merchandise  does 
not  import  consideration :  Jeffries  v,  Hager,  18  Missouri  272 ;  see  Nickerson 
V.  Sheldon,  33  Illinois  372 ;  Labadie^s  £xr.  o.  Ghoteau,  37  Mo.  413 ;  Bourne 
V,  Ward,  51  Maine  191 ;  Sidle  v,  Anderson,  9  Wright  464 ;  Qamwell  o.  Mosely, 
11  Gray  173;  Richardson  v.  Oomstock,  21  Ark.  69;  Arnold  r.  Sprague,  34 
Verm.  402;  Nevins  v.  Chapman,  15  Louis.  Ann.  353 ;  Kirchner  v,  Lewis,  27 
Indiana  22 ;  Ware  v.  Kelly,  22  Ark.  440 ;  Richardson  v.  Carpenter,  2  Sweeny 
360. 

As  between  the  original  parties,  however,  the  bill  is  only  prima  facie  evi- 
dence of  consideration,  and  it  may  be  inquired  into  and  rebutted:  The 
People  V.  Howell,  4  Johns.  296,  303 ;  Pearson  v,  Pearson,  7  Johns.  26,  28 ; 
Schoonmaker  r.  Roosa  et  al.,  17  Johns.  301 ;  Ryberg  et  al.  v.  Snell,  2  Wash. 
C.  C.  Rep.  294.  And  on  the  same  principle,  where  the  consideration  is  less 
than  the  amount  of  the  bill  or  note,  no  recovery  can  be  had  beyond  the  sum 
actually  paid :  Bramin  v,  Hess,  13  Johns.  52 ;  Brown  v,  Mott,  7  Johns.  361 ; 
Mann  v.  Commission  Co.,  15  Johns.  44.  So  if  the  holder  claim  by  indorse- 
ment after  the  note  or  bill  has  become  due,  or  has  taken  it  with  a  knowledge 
of  fraud  or  other  equitable  circumstances  entitling  the  maker  to  avail  him- 
self of  the  defence,  this  is  equally  provable  as  a  want  or  failure  of  consid- 
eration between  the  original  parties.  It  is  to  be  carefully  noted  as  a  very 
important  and  well-settled  distinction,  however,  that  the  mere  knowledge  of 
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The  legal  effect  of  drawing  a  bill^  payable  to  a  third  person,  is 
a  conditional  contract  by  the  drawer  to  pay  the  payee,  his  order, 
or  the  bearer,  as  the  case  may  be,  if  the  acceptor  do  not.  The 
effect  of  accepting  a  bill,  or  making  a  note,  is  an  absolute  contract, 
on  the  part  of  the  acceptor  of  the  one  or  maker  of  the  other,  to 
pay  the  payee,  or  order,  or  bearer,  as  the  instrument  may  require. 
The  effect  of  indorsing  is  a  conditional  contract,  on  the  part  of  the 
indorser,  to  pay  the  immediate  or  any  succeeding  indorsee  or 
bearer,  in  case  of  the  acceptor's  or  maker's  default.^ 

Bonds,  bills,  notes  and  other  securities  are  not  the  subjects  of 
larceny  at  common  law.  For  the  words  bona  et  catalla^  used  in 
indictments,  ''don't  of  their  proper  nature,"  says  Lord  Coke, 
''  extend  to  charters  and  evidences  concerning  freehold,  or  inher- 
itance, or  obligations,  or  other  deeds  or  specialties,  being  things  in 
action."(A)    And  these  observations  as  to  obligations  and  deeds 

(h)  Calye's  case,  8  Go.  Rep.  33  ;  4  Bla.  Com.  234 ;  2  East,  P.  0.  597.  But 
see  now  24  &  25  Vict.  o.  96,  ss.  1  and  27,  by  whioh,  for  the  purposes  of  that 

the  holder,  when  he  took  the  note,  that  it  was  without  consideration  as 
between  the  original  parties,  or,  in  other  words,  an  accommodation  note  or 
bill,  is  not  available  as  a  defence,  and  will  not  be  sufficient  to  throw  upon 
the  holder  the  burden  of  proving  that  he  gave  value,  though  if  it  he  shown 
that  the  note  or  bill  has  been  put  into  cirSulation  fraudulently  or  feloniously, 
that  will  shift  the  onas :  Jarden  9.  Davis,  5  Wharton  338  \  Albrecht  v. 
Strimpler,  7  Barr  476.  But  want  or  failure  of  consideration  may  be  set  up 
against  a  holder  who  takes  the  instrument  after  it  becomes  due :  Bamet  v, 
Offerman,  7  Watts  130.  If,  however,  an  action  is  brought  by  the  indorsee 
of  a  bill  or  note,  who  has  given  value  for  it,  before  it  arrives  at  maturity, 
when  it  is  not  void  in  its  creation,  the  consideration  in  general  cannot  be  the 
subject  of  inquiry.  The  diversity  is  founded  in  this :  that  to  strengthen 
and  facilitate  commercial  intercourse  which  is  carried  on  through  the  medium 
of  this  species  of  security  it  is  necessary  that  the  fair  holder  of  a  bill  for 
value  paid  should  not  be  affected  by  a  want  of  consideration  between  the 
prior  parties.  If,  however,  the  holder  of  a  bill  received  it  without  consider- 
ation, then,  as  was  justly  said  by  Eyre,  G.  J.,  in  Collins  o.  Martin  et  al.,  1 
Boe.  and  Pul.  651,  '*'He  is  in  privity  with  the  first  holder,  and  will  be  affected 
by  everything  which  would  affect  him  :'*  Lawrence  v.  Stonington  Bank,  6 
Conn.  521. 

^  It  should  be  added,  perhaps,  and  in  case  proper  and  prompt  measures 
be  taken  to  fix  the  indorser  by  making  demand  of  the  acceptor  or  maker, 
and  giving  notice  of  his  default  to  the  indorser.  This  is  that  which  distin- 
guishes a  mercantile  indorsement  from  an  ordinary  contract  of  guarantee 
for  the  debt  or  default  of  another. 
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are  at  common  law  applicable  also  to  bills  of  exchange  and  prom- 
issory notes,  (i) 

In  an  indictment  bills  or  notes  ought  not  in  strict  propriety  to 
be  described  as  chattels.(A:) 

But,  for  almost  all  purposes,  they  are  comprehended  under  the 
general  words  goods  and  chattels^  or  either  of  them.  Thus,  as 
chattels,  they  are  forfeitable  to  the  crown,  and  may  be  the  subject 
of  reputed  ownership  or  fraudulent  transfer.(Zy 

nj,c^-]  *At  common  law,  neither  money  nor  securities  for  money 
could  be  taken  in  execution  at  the  suit  of  a  subject.  But,  by 
the  1  &  2  Vict.  c.  110,  s.  12,  money,  bank  notes,  checks,  bills, 
promissory  notes  and  other  securities  for  money  may  be  taken  in 
execution.  The  money  and  bank  notes  are  to  be  handed  over  by 
the  sheriff  to  the  execution  creditor,  and  the  sheriff,  on  receiving 
a  sufficient  indemnity,  is  to  sue  in  his  own  name.(9n) 
Bills  and  notes  may  be  taken  under  an  extent. 

A  bill,  check  or  note,  or  an  indorsement  thereon,  made  before 
the  late  act,  1  Vict.  c.  26,  might  have  been  a  testamentary  instru- 
ment. A  testator  gave  three  checks  at  different  times  to  a  lady, 
and  on  the  corresponding  parts  of  the  check-book  were  found 
entries  by  him  to  the  effect  that  they  were  given  by  him  to  make 
provision  for  her  in  case  of  his  death.  The  checks  were  held  to 
be  testamentary  instruments,  giving  cumulative  legacies.(n)    But 

act  relating  to  larceny,  they  are  comprehended  within  the  words  "  valuable 
security  ^^  and  the  word  ^^ properly, "^^ 

(i)  4  Bla.  Com.  234 ;  2  East,  P.  C.  16,  a.  37. 

{k)  Sadi  and  Morris's  case,  2  East,  P.  C.  16,  s.  37. 

(I)  Slade's  case,  4  Co.  Rep.  93 ;  Bullock  v.  Dodds,  2  B.  &  Aid.  258 ;  Ryal 
V.  RoUe,  1  Atk.  165;  1  Yes.  sen.  363;  Homblower  v.  Proud,  2  B.  &  Aid. 
327  ;  Cumming  o.  Bailey,  6  Bing.  363  (19  E.  C.  L.  R.) ;  4  Moo.  &  P.  36,  s. 
c. ;  Edwards  o.  Cooper,  11  Q.  B.  33  (63  E.  C.  L.  R.).  See  chap.  xzxv.  on 
Bankruptcy. 

(m)  See  chap.  xi.  on  Transfer. 

(n)  Bartholomew  o.  Henley,  3  Phill.  317. 

^  At  common  law  a  ohose  in  action  is  not  the  subject  of  larceny :  United 
States  V.  Davis,  5  Mason  356 ;  Culp  o.  The  State,  1  Porter  33 ;  The  State  r. 
Calvin,  2  New  Jersey  207.  In  most  of  the  states  express  statutes  have  been 
passed  making  the  stealing  of  bank  notes,  promissory  notes  and  other  secur- 
ities indictable  and  punishable  as  larceny. 
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parol  evidence  is  inadmissible  to  show  that  an  instrument  was  only 
to  be  payable  in  case  of  the  testator's  death.(o)  An  indorsement 
on  a  note,  as  ^  I  give  this  note  to  G.  D./'  might  have  been  testa- 
mentary.(p)^ 

A  bill  or  promissory  note  may  in  some  cases  be  a  declaration  of 
tra8t.{9) 

(o)  Woodbridge  v.  Spooner,  3  B.  &  Aid.  233  (5  E.  C.  L.  R.) ;  1  Chit.  R. 
661, 8.  c. 

(p)  Chaworth  v.  Beech,  4  Yes.  565.  For  the  circumstances  under  which 
bills  and  notes  will  pass  under  a  will,  or  as  a  donatio  mortu  causd,  see  chap. 
xL  on  Tbaxshr. 

(q)  Murray  o.  Glasse,  23  L.  J.,  Gh.  126. 

'  The  payee  of  a  note  wrote  upon  the  back  of  it  as  follows  :  "  If  I  am  not 
liviog  at  the  time  this  is  paid  I  order  the  contents  to  be  paid  to  A^  B.'^  He 
died  before  the  note*  was  paid.  The  indorsement  was  held  to  be  entiCled  to 
probate  as  a  will :  Hunt  v.  Hunt,  4  New  Hamp.  434.  When  a  promissory 
note  was  made  in  this  form :  *^  On  demand,  after  my  decease,  I  promise  to 
pay  to  B.,  or  order,"  which  was  delivered  to  the  payee  as  evidence  of  the 
makers  indebtedness  to  him,  it  was  held  that  this  instrument  was  not  of  a 
testamentary  character  to  be  proved  as  a  will,  but  was  a  promissory  note, 
n^^tiable  and  irrevocable  :  Bristol  v.  Warner,  19  Conn.  7.  A  note  executed, 
delivered  and  accepted  in  the  lifetime  of  the  maker,  but  made  payable  at  or 
after  his  death,  is  not  in  any  sense  a  testamentary  disposition  of  the  prop- 
erty described  in  it.  The  instrument  is  absolute  and  passes  the  right  to  the 
money:  Worth  r.  Case,  42  New  York  362. 


[*5] 
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A  PROMISSORY  note,(a)  or,  as  it  is  frequently  called,  a  note  of 
hand,  is  an  absolute  (6)  promise  in  writing,  signed  but  not  sealed, 
to  pay  a  specified  sum  at  a  time  therein  limited,  or  on  demand,  or 
at  sight,  to  a  person  therein  named  or  designated,(c)  or  to  his  order, 
or  to  the  bearer.(d)*  • 

(a)  As  to  notes  in  an  irregular  form,  see  postj  chap.  vii. 
(&)  As  to  conditional  instruments,  see  post,  cbap.  vii. 

(c)  See  Storm  v.  Stirling,  3  E.  &  B.  842  (77  E.  C.  L.  R.) ;  Cowie  v.  Stirling, 
6  E.  &  B.  333  (88  E.  C.  L.  R.),  and  chapters  yi.  and  vii. 

(d)  2  Bla.  Com.  467. 

^  The  essentials  of  a  negotiable  promissory  note  are  that  it  must  be  pay- 
able at  all  events,  not  dependent  on  any  contingency,  nor  payable  oat  of  a 
particular  fund ;  and  that  it  must  be  for  the  payment  of  money  only,  and  not 
for  the  performance  of  any  other  thing  or  in  the  alternative :  Arnold  v.  Rock 
River  Co.,  5  Duer  207  ]  Gordon  «.  Rundlett,  8  Foster  435 ;  Salinas  v.  Wright, 
11  Texas  572.  An  agreement  to  pay  money  ninety  days  after  the  happening 
of  two  events,  one  of  which  may  never  happen,  is  not  a  promissory  note : 
Sachett  v.  Palmer,  25  Barbour  179.  An  instrument  promising  to  pay  money 
on  a  contingency  is  not  a  negotiable  promissory  note :  Loftus  p,  Clarke,  1 
Milton  310;  Downer  v.  Tucker,  31  Vermont  204;  Dilley  v.  Van  Wic,  6  Wis- 
consin 209.  A  promissory  note,  in  part  for  a  sum  certain  and  in  part  for  a 
contingent  sum,  is  not  negotiable :  Palmer  o.  Ward,  6  Gray  340.  A  premium 
note  for  a  sum  certain,  *'  and  such  additional  premium  as  may  become  due," 
on  a  policy  named  and  at  a  time  therein  specified,  is  not  negotiable :  Marrett 
9.  Equitable  Ins.  Co.,  54  Mune  537.  A  conditional  note  must  be  declared 
on  as  a  special  agreement,  and  the  plaintiff  must  prove  performance  of  the 
eondition :  Kennedy  o.  Murdick,  5  Harrington  263.    So  a  note  promising  to 
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paj  a  8am  of  money  for  the  hire  of  a  negro,  "  said  negro  to  be  furnished 
with  the  usual  quantity  of  clothing :"  Barnes  v.  Gorman,  9  Richardson  (Law) 
297.  In  the  case  of  Ogden  o.  Bacon,  8  Johns.  685,  A.  gave  B.  a  promissory 
note  payable  to  B.  or  order,  and  at  the  same  time  made  an  indorsement  on 
the  note  that  it  was  to  be  deliyered  to  B.  in  consideration  of  a  judgment 
a^nst  C,  to  be  assigned  to  A.  by  B. ;  it  was  held  by  the  court  that  this  was 
a  promissory  note,  and  might  be  declared  on  as  such  notwithstanding  the 
indonement.  These  words  in  a  promissory  note,  ^*  which  when  paid  will  be 
in  fiill  of  ^'  a  certain  judgment,  does  not  change  the  nature  of  the  undertak- 
ing: EUettv.  Britton,  6  Texas  229.  The  character  of  a  negotiable  note  is 
not  taken  away  by  the  fact  that  it  is  secured  by  a  mortgage,  but  the  latter 
will  pass  with  it  as  security,  as  an  incident  of  its  transfer :  Croft  r.  Bunster, 

9  Wisconsin  503.  A  note  payable  to  order,  on  a  day  certain  without  a  con- 
tingency, and  purporting  to  be  according  to  the  condition  of  a  mortgage,  the 
terms  of  the  mortgage  corresponding  with  those  of  the  note,  is  negotiable : 
Littlefield  9.  Hodge,  6  Michigan  326.  A  nqpe  absolute  in  form,  but  having  ib 
the  margin  the  words,  *^  this  note  is  secured  by  real  estate  for  its  exclusive 
payment,''  may  be  sued  on  as  a  promissory  note,  and  the  words  are  not  to  be 
ooDstmed  as  meaning  that  it  should  be  paid  in  real  estate  only :  Branning  o. 
Markham,  12  Allen  454.  The  recital  of  the  consideration  in  negotiable  paper 
does  not  affect  it :  Ryland  v.  Brown,  2  Head.  270.  So  also  provisions  in  a 
note  as  to  collaterals  do  not  defeat  its  negotiability :  Knipper  v.  Chase,  7 
Clarke  145. 

In  general,  a  note  payable  otherwise  than  in  money  is  not  a  good  note 
within  the  statute.  Thus  when  made  payable  in  '^  current  funds :''  McCart- 
ney 9.  Smalley,  11  Iowa  85 ;  Rindskoff  v.  Barrett,  Ibid.  172  ;  Wright  v.  Hart's 
Adm'rs,  8  Wright  454;  Con  well  v.  Pumphrey,  9  Indiana  135;  Phoenix  Ins. 
Go.  e.  Allen,  11  Michigan  501 ;  Marine  Bank  v,  Rushmore,  28  Illinois  463. 
A  note  made  payable  in  current  bank  notes  is  not  negotiable :  Butler  v. 
Paine,  8  Minn.  324;  Burton  v.  Brooks,  25  Ark.  215;  Simpson  «.  Moulden, 
3  Coldwell  429 ;  McDowell  v.  Keller,  4  Ibid.  258  ;  Warren  v.  Brown,  64  N. 
Car.  381 ;  Wright  o.  Hart,  8  Wright  454 ;  Shamokin  Bank  v.  Street,  16  Ohio 
St  1.  Notes  payable  in  merchandise  or  articles  other  than  money  are  very 
common,  but  the  current  of  decisions  is  against  their  negotiability  or  having 
the  other  qualities  of  mercantile  paper :  Tibbets  v.  Gerrish,  5  Foster  41 ; 
Gaalden  v  Sbeeker,  24  Georgia  438 ;  Horton  v,  Arnold,  17  Wisconsin  139 ; 
Gnsker  v.  Eddy,  1 1  Gray  502 ;  Corbitt  v.  Stonemetz,  15  Wisconsin  170 ;  Baker 
e.  Stoaghton,  1  Oregon  227 ;  Smith  v.  Greyrick,  36  Missouri  369 ;  Archer  v. 
Claflin,  31  Illinois  306 ;  Farnum  v.  Virgin,  52  Maine  576.  But  see  Rogers 
e.  Maxwell,  4  Indiana  243.  A  promissory  note  payable  to  bearer  may  be 
transferred  by  delivery,  so  that  the  holder  may  maintain  an  action  thereon 
in  his  own  name,  though  it  be  not  payable  in  money :  Hopkins  v.  Seymour, 

10  Texas  202.  A  promise  to  pay  a  certain  sum  at  four  months,  *'  or  in  goods 
<m  demand,*'  was  held  a  promissory  note :  Hostatter  v.  Wilson,  36  Barbour 
307.  The  note  of  a  railroad  company  with  interest  coupons,  redeemable  at 
maturity  in  moqey,  or  at  a  certain  time  before  maturity  in  stock,  at  the 
holder*6  election,  is  a  negotiable  note:  Hodges  v.  Shuier,  22  New  York  114. 
An  undertaking  by  a  railroad  to  pay  a  certain  sum  to  A.  or  order,  at  a  certain 


5  OF    A    PROMISSORY   NOTE. 

m 

time,  with  a  proviso  that  upon  surrender  of  the  note  before  that  time  the  com- 
pany should  issue  shares  of  stock  for  it,  held  to  be  a  promissory  note,  and  Uie 
indorser  liable :  Hodges  o.  Shuler,  24  Barbour  68. 

The  current  rate  of  exchange  must  be  proved  by  extrinsic  evidence ;  there- 
fore a  promise  to  pay  a  sum  certain,  with  the  current  rate  of  exchange  added, 
is  not  a  negotiable  note,  but  a  special  promise,  and  requires  proof  of  consid- 
eration: Lowe  o.  Bliss,  24  Illinois  168 ;  contra^  Leggett  r.  Jones,  11  Wiscon- 
sin 124.  See  Smith  r.  Kendall,  9  Michigan  241 ;  Johnson  v,  Frisbie,  15 
Michigan  286 ;  Hill  v,  Todd,  29  Illinois  101 ;  Clauser  v.  Stone,  Ibid.  114.  A 
promise  in  writing  to  pay  a  certain  sum  to  A.  or  order  at  a  certain  time  and 
place,  '^  with  exchange  on  New  Tork,^'  is  not  within  the  statute  of  Anne : 
Read  o.  McNulty,  12  Richardson  (Law)  445.  A  note  expressed  to  be  pay- 
able, with  current  rate  of*  exchange,  at  the  place  where  it  is  drawn  and  is  to 
be  discharged,  is  payable  \j^  coin,  and  there  is  no  rate  of  exchange  connected 
with  it;  these  words  are  without  significance:  Hill  v,  Todd,  29  Illinois  101  ; 
Clauser  v.  Stone,  Ibid.  114.  A  note  cannot  be  made  payable  to  one  of  two 
persons  in  the  alternative :  Musselman  v.  Oakes,  19  Illinois  81 ;  Osgood  v» 
Pearson,  4  Gray  455 ;  Ohilds  o.  Davidson,  38  Illinois  437.  An  instrument 
payable  to  the  estate  of  A.  B.,  deceased,  is  not  valid  as  a  promissory  note : 
Tittle  r.  Thomas,  30  Mississippi  122.  A.  promised  in  writing  to  B.  or  bearer 
to  pay  a  certain  sum  per  acre  for  as  many  acres  as  a  specified  tract  contained. 
He  afterwards  indorsed  the  number  of  acres — held  that  it  was  a  promissory 
note  from  the  time  of  the  indorsement :  Smith  o.-  Clopton,  4  Texas  109.  A 
note  promising  to  pay  when  the  maker  can  make  it  convenient,  with  interest 
till  paid,  is  a  valid  promise  to  pay  in  a  reasonable  time :  Lewis  v,  Tipton,  10 
Ohio  (N.  S.)  88. 

A  written  promise  to  pay  a  sum  certain,  absolutely  and  unconditionally,  at 
a  time  specified  on  its  face,  is  a  good  promissory  note,  although  a  memoran- 
dum at  the  foot  of  it  states  a  different  mode  in  which  it  may  be  discharged  : 
Pool  V,  McCrary,  1  Kelly  319.  A  certificate  of  deposit  of  a  certain  sum  of 
money,  payable  at  a  future  day,  with  interest  till  due,  for  the  use  of  the  per- 
son named,  and  to  his  order,  is  a  negotiable  promissory  note :  Miller  v,  Austin, 
13  Howard,  S.  0.  Rep.  215 ;  Carey  v,  McDougald,  7  Georgia  84 ;  Lowe  p. 
Murphy,  9  Ibid.  338.  There  are  conflicting  cases  as  to  whether  certificates 
of  deposit  are  or  are  not  promissory  notes :  Patterson  v,  Poindexter,  6  Watts 
&  Serg.  227 ;  Lebanon  Bank  v.  Mangan,  4  Casey  452 ;  Wilton  v.  Adams,  4 
California  37 ;  Fells  Point  Co.  v,  Weedon,  18  Maryland  320 ;  Bean  r.  Briggs, 
1  Clarke  488;  Austin  o.  Miller,  5  McLean  153;  Laughlin  v,  Marshall,  19 
Illinois  390 ;  Howe  o.  Hartness,  11  Ohio  449 ;  Smilie  v,  Stevens,  39  Vermont 
315;  Hunt  V.  Divine,  37  Illinois  137;  Phelps  v.  Town,  14  Michigan  374; 
Bellows  Falls  Bank  v,  Rutland  County  Bank,  40  Vermont  377 ;  Poorman  v. 
Mills,  35  California  118 ;  Easton  v.  Hyde,  13  Minnesota  90 ;  Blood  v,  Northup, 
1  Kansas  28 ;  Drake  v.  Markle,  1  Kansas  28 ;  Ford  r.  Mitchell,  15  Wisconsin 
304 ;  Piatt  V.  Sauk  Co.  Bank,  17  Ibid.  222 ;  Lindsay  v.  McClelland,  18  Ibid. 
481.  So  as  to  the  question  whether  coupons  and  coupon  bonds  are  negoti- 
able :  see  Myers  o.  York  R.  R.  Co.,  43  Maine  232 ;  Morris  Canal  o.  Fisher, 
1  Stockton  667 ;  Carr  t?.  Le  Fevre,  3  Casey  413 ;  Diamond  o.  Lawrence  Co., 
1  Wright  353 ;  Commonwealth  o.  Commissioners,  Ibid.  237. 
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The  person  who  signs  the  note  is  called  the  maker.  The  instm- 
raent  is  not  complete  and  available  nntil  delivery  by  the  maker.(6)^ 

At  common  law,  no  note  of  hand  was  transferable ;  and  before 
the  Stat,  of  3  &  4  Anne,  c.  9,  it  was  the  opinion  of  Lord  Holt  and 
the  majority  of  the  judges  that  no  action  could  be  maintained,  even 
by  the  payee,  on  a  promissory  note  as  an  instrument,  but  that 
it  was  only  evidence  of  a  *debt.(/)  That  statute,  however, 
makes  promissory  notes  assignable  and  indorsable,  like  bills  of  ^  -I 
exchange,  and  enables  the  holder  to  bring  his  action  on  the  note 
itself. 

Under  the  statute  of  Anne,  foreign  notes  may  be  declared  upon 
and  indorsed.  "  They  are,"  observes  the  Court  of  K.  B.,  "  within 
the  words  and  the  spirit  of  the  Act ;  the  words  are  *  all  notes.'  The 
Act  was  made  for  the  advancement  of  trade,  and  ought,  therefore, 
to  receive  a  liberal  construction.  It  is  for  the  advantage  of  com- 
merce that  foreign  as  well  as  inland  bills  should  be  negotiable.'*(^) 

(e)  Chapman  v.  Gotterell,  34  L.  J.  186,  Eich. 

(/)  Buller  V.  Cripps,  6  Mod.  29 ;  Gierke  v.  Martin,  2  Ld.  Raym.  757 ;  Story 
r.  Atkins,  2  Ld.  Raym.  1427  ;  2  Stra.  719,  8.  c. ;  Brown  v,  Ilarraden,  4.  T.  R. 
148 ;  Trier  v,  Bridgman,  2  East  359. 

ig)  Milne  v.  Grakam,  1  B.  &  C.  192  (8  £.  0.  L.  R.) ;  2  D.  &  R.  294,  8.  c. ; 
Hooriet  v,  Morris,  3  Camp.  303 ;  Bentlej  v.  Northonse,  1  M.  &  M.  66.  But 
it  was  at  one  time  thought  that  the  act  did  not  extend  to  notes  made  abroad : 
Carr  v.  Shaw,  H.  T.  39  Geo.  3 ;  Bay.  23. 

Mt  is  important  to  remember  this  remark.  The  maker  of  a  note  is  some- 
times called  the  drawer,  bat  inaccurately.  It  has  a  tendency  to  confound  the 
case  of  the  maker  of  a  note  with  that  of  the  drawer  of  a  bill.  The  maker  of 
a  note  stands  in  the  same  position  as  the  acceptor  of  a  bill,  liable  primarily 
and  at  all  eyents,  while  the  drawer  of  a  bill  is  only  liable  upon  non-accept- 
ance or  non-payment  and  due  notice.  The  indorser  of  a  note  is  said  to  be  a 
drawer  of  a  bill  upon  the  maker  accepted  in  advance,  in  favor  of  the  indorsee, 
if  the  indorsement  be  special,  or  in  favor  of  the  bearer,  if  the  indorsement  is 
in  blank.  The  position  of  the  drawer  of  a  check  on  a  bank  or  banker  is  some- 
what peculiar,  as  he  is  held  to  be  primarily  liable  as  principal  debtor,  unless 
by  the  failure  to  present  be  has  been  injured. 

Delivery  is  necessary  to  the  complete  execution  of  a  note ;  if  the  payee  ob- 
tain possession  by  fraud,  be  cannot  maintain  an  action  thereon :  Carter  v, 
McClintock,  29  Missouri  464. 

One  who  signs  without  authority  the  name  of  another  or  a  petitioner's 
name  for  the  use  of  the  firm,  in  which  he  had  no  interest,  is  not  himself  liable 
aa  maker :  Bartlett  v.  Tucker,  104  Mass.  336. 
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It  has  been  suggested  to  be  a  doubtful  point,  whether  this  statute 
makes  English  notes  assignable  abroad,(A)  but  it  is  now  decided  that 
it  does.(e) 

No  precise  form  of  words  is  essential  to  the  validity  either  of  a 
bill  of  exchange  or  of  a  promissory  note.(y)* 

A  note  cannot  be  made  by  a  man  to  himself  without  more.  Bat 
if  made  to  himself  or  crdeVy  and  indorsed  in  blank,  it  becomes  a 
note  payable  to  bearer ;  {Jc)  and  if  specially  indorsed  it  becomes  a 
note  payable  to  the  indorsee  or  order.(?)* 

(h)  De  la  Chaumette  r.  The  Bank  of  England,  9  B.  A^  C.  208  (17  E.  C.  L.  R.). 

(i)  s.  c,  2  B.  &  Ad.  385  (22  E.  C.  L.  R.)*  ^s  to  the  transfer  abroad  of 
notes  made  abroad  and  English  notes,  see  the  chapter  on  Foreign  Bills  and 
Foreign  Law. 

(j )  Chadwick  v,  Allan,  Stra.  706  *,  Peto  o.  Reynolds,  9  Ezoh.  410 ;  Rey- 
nolds V,  Peto,  11  Exch.  418. 

[k)  Browne  v.  De  Winton,  17  L.  J.,  C.  P.  281 ;  6  C.  B.  336  (60  E.  C.  L.  R.), 

B.  C. 

(I)  Gay  r.  Lander,  17  L.  J.,  C.  P.  286 ;  6  C.  B.  336  (60  E.  C.  L.  R.).  See 
alflo  Wood  o.  Mytton,  10  Q.  B.  805  (59  E.  C.  L.  R.),  and  Flight  v.  Maclean, 
16  M.  &  W.  51.  So  in  America  it  has  been  held  that  an  instrument  payable 
to  the  maker  and  indorsed  by  him  is  a  promissory  note :  Maldow  o.  Caldwell, 

7  Missouri  563.    And  see  55  Geo.  3,  o.  184,  Sched.  pt.  i. 

^  An  instrument  in  form  of  a  bond,  but  without  seal,  is  a  note :  Woodward 
9.  Genet,  2  Hilton  526.  Where  by  mistake  and  ignorance  a  seal  had  been 
attached  to  the  firm  name,  signed  to  a  note  given  for  value — held  that  equity 
would  allow  the  plaintiff  to  recover  as  if  there  had  been  no  seal :  Lynam  v, 
Califer,  64  North  Car.  572.  A  note  in  pencil  is  valid  while  legible :  Reed  v. 
Rourk,  14  Texas  329. 

'  A  note  made  payable  to  the  maker  or  order,  Miller  v.  Weeks,  22  Penna. 
Stat.  Rep.  89,  and  indorsed  by  him,  is  a  promissory  note,  and  may  be  declared 
on  as  such  by  the  holder,  without  averring  a  consideration :  Muldrow  v, 
Caldwell,  7  Missouri  563.  A  promissory  note  made  payable  to  the  maker's 
own  order,  and  by  him  indorsed  and  delivered,  is  in  legal  effect  only  an  ordi- 
nary promissory  note.  The  first  indorsee  does  not  take  a  derivative  but  a 
primitive  title :  Scull  9.  Edwards,  8  English  24.  When  there  is  any  ambig- 
uity or  uncertainty  in  the  terms  of  the  instrument,  it  may,  especially  against 
the  party  negotiating  or  making  it,  be  so  construed  as  to  give  effect  to  it  ac- 
cording to  the  presumed  intention  of  the  parties ;  and  therefore,  where  a  note 
was  drawn  in  these  terms :  ^*  Borrowed  of  J.  S.,  fifty  dollars,  which  I  promise 
never  to  pay,"  it  was  held  the  word  never  might  be  rejected.  So  where  an 
instrument  was  in  the  form  of  a  note,  drawn  in  favor  of  the  maker,  and 
indorsed  by  him,  but  addressed  to  a  third  person,  and  the  name  of  that  third 
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A  note  bj  which  the  defendant  and  four  other  persons  promised 
to  pay  750Z.  *'  to  our  and  each  of  our  order,"  and  indorsed  by  de- 
fendant alone,  was  held  good.(m) 

A  note  payable  to  the  maker's  order,  and  afterwards  indorsed, 
should  be  declared  on  according  to  the  legal  effect  of  the  indorse- 
inent.{w) 

*Nor  can  there  be  a  note  by  the  maker  to  himRelf  and  an-  r^^i 
other  man.(o)    Nor  a  joint  note  by  the  maker  and  others  to 
himself.     But  such  a  note,  if  joint  and  several,  may  be  valid  at 
the  suit  of  the  payee,  as  to  the  several  contracts  of  his  co-makers.(p) 

A  note  may  be  made  payable  by  installments  and  yet  be  within 
the  statute  of  8  &  4  Anne,  c.  9.(q)  Days  of  grace  are  allowed  on 
each  installment.(ry 

(m)  Absolon  «.  Marks,  11  Q.  B.  19  (63  £.  G.  L.  R.). 

(n)  Hooper  o.  Williams,  2  Exch.  13 ;  Flight  v.  Maclean,  16  M.  k  W.  51. 

(o)  See  Moffatt  v.  Van  Millingeo,  2  B.  A^  P.  124,  n. ;  Mainwaring  v.  New- 
man, Ibid.  120.  See  Teagueo.  Hubbard,  SB.  &C.  345  (15  E.G.  L.R.).  But 
indorsement  may  remoTe  the  difficulty.  Query  as  to  the  effect  of  survivorship. 

(p)  Beeoham  v.  Smith,  27  L.  J.,  Q.  B.  257  ;  £.  B.  &  £.  442,  8.  c.  (96  E.  G. 
L.  R.). 

(q)  Orridge  v.  Sherbom,  11  M.  A  W.  374;  12  L.  J.,  Ezoh.  313,  s.  c. 

(r)  Ibid. 

person  written  across  the  face  of  it,  it  was  held  by  the  Gourt  of  King's  Bench 
to  be  good  as  a  promissory  note.  ^*  It  is  an  instrument,"  said  Lord  Tenter- 
den,  **  of  an  ambiguous  nature,  and  I  think  that  where  a  party  issues  an  in- 
strument of  an  ambiguous  nature  the  law  ought  to  allow  the  bolder,  at  his 
option,  to  treat  it  either  as  a  promissory  note  or  a  bill  of  exchange :"  Edis  v. 
Bury,  6  Bam.  &  Gressw.  433 ;  13  Eng.  Gom.  Law  Rep.  A  promissory  note, 
signed  by  several  persons,  and  payable  to  one  of  their  number  or  his  order, 
cannot,  in  the  name  of  the  payee,  be  enforced  at  law  as  a  joint  promise 
against  all  the  signers.  But  when  such  a  note  is  indorsed  to  a  third  person, 
it  immediately  becomes  operative  as  a  valid  contract  from  the  date  of  the 
transfer,  and  may  be  enforced  by  a  joint  action  against  all  the  makers  in  the 
name  of  the  indorsee :  Heywood  v.  Wright,  14  New  Hamp.  73 ;  Rambo  «• 
Metz,  5  Strobhart  108.  And  see  Muldrow  o.  Galdwell,  7  Missouri  563.  A 
promise  in  writing  by  one  firm,  to  pay  a  sum  certain,  on  a  specified  day,  to 
another  firm,  both  having  a  common  partner,  is  not  a  promissory  note  until 
assigned ;  when  assigned  by  the  latter  firm,  the  assignee  must  be  regarded, 
as  between  himself  and  the  makers,  as  the  real  payee,  and  may  maintain  an 
action  in  his  own  name  against  the  makers:  Murdock  v.  Garuthers,  21  Ala- 
bama 785. 
'  Goffin  V.  Loring,  5  Allen  1 53.  A  premium  note  given  to  an  insurance 
2 
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It  is  conceived  that  presentment  and  notice  of  dishonor  is  re- 
quired when  each  installment  falls  due ;  but  that  laches  as  to  one 
installment  in  ordinary  cases  only  discharges  an  indorser  as  to 
that  one.  And  that  a  note  payable  by  installments  cannot  be  in- 
dorsed over  for  less  than  the  entire  sum  due  upon  it. 

A  note  payable  by  installments  is  within  the  statute,  although 
it  contain  a  provision  that  on  failure  of  payment  of  one  installment 
the  whole  debt  is  to  become  payable. («) 

A  note  by  two  or  more  makers  may  be  either  joint  only  or  joint 
and  several.  A  note  signed  by  more  than  one  person,  and  begin- 
ning, "We  promise,"  etc.,  is  a  joint  note  only.  A  joint  and  sev- 
eral note  jisually  expresses  that  the  makers  jointly  and  severally 
promise.  But  a  note  signed  by  more  than  one  person,  and  begin- 
ning, "I  promise,"  etc.,  is  several  as  well  as  joint.(f)  So,  a  note 
beginning  in  the  singul^^r,  "  I  promise,"  and  signed  by  one  partner 
for  his  co-partners,  is  the  joint  note  of  all,(i^)  and  has  been  held  to 
be  also  the  several  note  of  the  signing  party,  (v)^ 

(«)  Carlon  v.  Kenealy,  12  M.  &  W.  139. 

(i)  March  t?.  Ward,  Peake's  Rep.  130 ;  Clerk  v.  Blaokstock,  Holt,  N.  P.  C. 
474  (3  E.  C.  L.  R.).  So  it  has  been  held  in  America:  Hemmenway  v.  Stone, 
7  Mass.  58 ;  Barnett  v.  Skinner,  2  Bailey  88.  So  a  bond  in  the  singular 
number,  executed  by  several,  is  several  as  well  as  joint :  Sayer  v,  Chaytor, 
1  Lutw.  695 ;  Qalway  v.  Mathew,  1  Camp.  403 ;  10  East  264,  s.  c.  As  to  a 
joint  or  joint  and  several  warrant  of  attorney  see  Dalrymple  v.  Eraser,  15 
L.  J.,  C.  P.  193 ;  2  C.  B.  698,  s.  c.  (52  E.  C.  L.  R.). 

(u)  Doty  V,  Smith,  11  Johnson's  American  Rep.  543. 

(v)  Hall  V,  Smith,  1  B.  &  C.  407  (8  E.  C.  L.  R.) ;  2  D.  &  R.  584 ;  Lord 
Qalway  o.  Mathew,  1  Camp.  403.  But  Hall  v.  Smith  seems  to  be  overruled 
in  Ex  parte  Buckley,  14  M.  &  W.  475  -,  15  L.  J.,  Bkcy.  3,  s.  c.  See  also 
Maolae  v.  Sutherland,  3  £.  &  B.  1  (77  E.  C.  L.  R.). 

company,  promising  to  pay  in  such  portions  and  at  such  times  as  the  direct- 
ors may  require,  is  a  promissory  note :  Washington  Ins.  Co.  v.  Miller,  26 
Vermont  77 ;  Van  Buskirk  o.  Day,  32  Illinois  260  *,  Protection  Ins.  Co.  r. 
Bell,  31  Conn.  534 ;  Wright  v.  Irwin,  33  Michigan  32 ;  White  v.  Smith,  77 
Illinois  351. 

^  A  note  in  the  form  ^^  I  promise,*'  etc.,  subscribed  by  two  persons,  is  a 
joint  and  several  note :  Hemmenway  o.  Stone,  7  Mass.  58 ;  Barnett  v.  Skin* 
ner,  2  Bailey  88 ;  Partridge  v.  Calby,  19  Barbour,  S.  C.  Rep.  248 ;  Ladd  p. 
Baker,  6  Foster  76 ;  Lane  v,  Salter,  4  Robertson  239 ;  Maiden  v.  Webster, 
30  Indiana  317  ;  Monson  v.  Drakeley,  40  Conn.  583 ;  Hapkins  v.  Lane,  4 
Thomp.  L.  C.  311 ;  Ely  o.  Clat,  19  Hun.  35;  Keller  o.  McHuffman,  15  W. 


OP    A    PROMISSORY   NOTE.  8 

*A  joint  and  several  note,  though  6n  one  piece  of  paper,  p^^-. 
comprises  in  reality  and  in  legal  effect  several  notes.(e£;) 
Thus,  if  A.,  B.  and  G.  join  in  making  a  joint  and  several  promis- 
sory note,  there  are,  in  effect,  four  notes.  There  is  the  joint  note 
of  the  three  makers  and  there  are  also  the  several  notes  of  each  of 
the  three.(a;)^     The  joint  note  may  be  valid  although  the  several 

(«)  Fletcher  v.  Dyte,  2  T.  R.  6,  Aehurst,  J. ;  Owen  v.  Wilkinson,  28  L.  J., 
C.  P.  3;  5  C.  B.,  N.  S.  526,  a.  c.  (94  E.  C.  L.  R.). 

(x)  See  the  observations  of  Parke,  B.,  in  King  o.  Hoare,  13  M.  &  W.  505, 
followed  in  Brinsmead  v.  Harrison,  L.  R.,  6  C.  P.  584 ;  Bulbeok  v.  Jones,  5 
Jar.,  N.  S.  1317  ;  Beecham  v.  Smith,  £.  B.  &  E.  442  (96  E.  C.  L.  R.).  In 
sach  a  case  the  payee  might  sue  the  three,  or  eaoh  singly ;  he  could  not  do 
both:  Streatfield  v.  Ilalliday,  2  T.  R.  782.  But  see  now  Ord.  xvi.  s.  5,  en- 
abling the  plaintiff  to  join  any  or  all  persons  severally,  or  jointly  and  sever- 
ally, liable  on  any  one  contract  including  parties  to  bills  and  notes ;  and 
•  Davies  p.  Jenkins,  L.  R.,  1  Chan.  D.  696. 


Va.  64.  Persons  who  sign  their  names  to  a  note  will  be  presumed  to  be 
joiot  makers  in  the  absence  of  anything  to  the  contrary  on  the  face  bf  the 
note:  Johnson  v.  King,  20  Alabama  270;  Chandler  o.  Ruddick,  1  Carter 
(Indiana)  391.  If  one  of  two  joint  debtors,  not  co-partners,  give  a  note  for 
their  debt,  signed  in  their  joint  names,  a  ratification  by  the  other  renders  the 
note  valid  against  both ;  and  a  subsequent  promise  by  such  other  debtor  to 
pay  the  note,  made  with  a  full  knowledge  of  the  facts,  is  a  sufficient  ratifica- 
tion: Waite  9.  Foster,  33  Maine  424.  When  a  note  is  made  by  two  persons, 
which  in  terms  is  joint  only,  on  the  death  of  one  of  the  makers  the  surviv- 
ing maker  is  only  liable  on  it,  unless  it  appears  by  direct  proof  or  the  facts 
of  the  case  warrant  the  inference  that  it  should  be  joint  and  several.  Then 
the  representatives  of  the  deceased  maker  are  liable:  Yorks  v.  Peck,  14 
Barbour  644.  We,  or  either  of  us,  is  a  joint  and  several  note:  Pogue  v, 
CUrk,  25  Illinois  333;  Harvey  v.  Irvine,  11  Iowa  82.  A  note  apparently 
intended  to  be  joint  and  several  binds  one  promisor  who  puts  it  in  circulation 
with  only  his  own  signature :  Dickerson  v,  Burke,  25  Georgia  225.  Though 
a  note  be  made  in  the  singular  number,  one  who  signs  after  the  maker,  add- 
ing the  word  "surety"  after  his  name,  is  thereby  bound  as  a  joint  and 
several  maker :  Dart  v.  Sherwood,  7  Wisconsin  523. 

'  What  is  thus  stated  broadly  certainly  requires  to  be  received  with  some 
modification.  A  joint  and  several  note  by  A.,  B.  and  C.  is  not  the  separate 
note  of  each  to  all  intents  and  purposes.  The  payee  could  not  indorse  A.'s 
Bote  to  one,  B.'s  note  to  another,  and  C.'s  note  to  a  third  person ;  nor  could 
he  even  make  a  separate  transfer  of  the  proportionate  liability  of  each 
maker  without  the  consent  of  all  three.  Their  consent  might  make  a  new 
special  contraot  on  the  part  of  each  to  pay  the  assignee  of  each  his  propor- 
tion. In  regard  to  the  remedy  there  is  also  an  important  distinction  to  be 
borne  in  mind.    The  holder  may  sue  all  the  makers  jointly  or  eaoh  sever- 
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notes  are  yoid.(y)  Yet,  for  some  purposes,  it  is  still  one  contract. 
Thus,  an  alteration  which  affects  the  liability  of  one  maker  vitiates 
the  entire  instrument.  (2) 

Where  a  note  is  on  its  face  joint,  or  joint  and  several,  it  is  con- 
ceived that  evidence  to  show  that  one  maker  is  surety  for  the 
other  (a)  is  inadmissible  at  law  if  the  question  arise  between  the 
creditor  and  the  surety ;  but  evidence  to  that  effect  has  been  re- 

(y)  Maolae  v.  Sutherland,  3  E.  &  B.  1  (77  E.  C.  L.  R.) ;  or  the  joint  note 
be  discharged  in  bankruptcy  leaving  the  separate  notes  intact  See  Simpson 
».  Henning,  L.  R.,  10  Q.  B.  406. 

(z)  Gardner  v,  Walsh,  bE.  &B.  91  (85  E.  C.  L.  R.). 

(a)  Price  v.  Edmunds,  10  B.  So  C.  678  (21  E.  C.  L.  R.) ;  Strong  ©.  Foster, 
17  C.  B.  201  (84  £.  G.  L.  R.) ;  but  see  Manley  v.  Boycott,  2  E.  &  B.  46  (75 
E.  C.  L.  R.). 

ally,  but  he  cannot  do  both.  As  to  remedy,  then,  there  are  not  four  notes, 
but  either  one  or  three,  at  the  election  of  the  holder.  A  suit  against  the 
three  jointly  would  preclude  an  action  against  each — severally — ^and  e  contra  : 
Buller,  J.,  in  Streatfield  0.  Hailiday,  3  Term.  Rep.  782.  The  case  of  King 
and  another  v.  Iloare,  13  Meeson  &  Welsby  494,  which  is  relied  on  as  the 
authority  for  the  doctrine  of  the  text,  decides  merely  that  a  judgment  (with- 
out satisfaction)  recovered  against  one  of  two  joint  debtors  is  a  bar  to  an 
action  against  the  other.  Secus  when  the  debt  is  joint  and  several.  "  The 
distinction,^*  says  Baron  Parke,  *' between  the  case  of  a  joint  and  several 
contract  is  very  clear.  It  is  argued  that  each  party  to  a  joint  contract  is 
severally  liable ;  and  so  he  is  in  one  sense,  that  if  sued  separately  and  he 
does  not  plead  in  abatement,  he  is  liable  to  pay  the  entire  debt;  but  he  is 
not  severally  liable  in  the  same  sense  as  he  is  on  a  joint  and  several  bond, 
which  instrument,  though  on  one  piece  of  parchment  or  paper,  in  effect 
comprises  the  joint  bond  of  all,  and  the  several  bonds  of  each  of  the  obligors, 
and  gives  different  remedies  to  the  obligee.**  This  is  very  true,  but  can 
hardly  be  said  to  support  the  position  that  such  a  bond  is  in  legal  effect  four 
distinct  bonds. 

It  has  been  decided  in  Ohio  that  in  cases  of  a  joint  and  several  note  the 
promisors  are  to  be  deemed,  qtuHid  hoc,  as  partners,  and  a  demand  upon  one 
is  a  demand  upon  all:  Harris  v.  Clark,  10  Ohio  5.  Judge  Story,  indeed, 
seems  inclined  to  the  opinion  that,  even  in  the  case  of  a  joint  note  by  several 
persons  not  partners,  there  must  be  a  separate  demand  or  due  diligence 
shown  in  regard  to  each  maker :  Story  on  Notes,  H  239,  .255.  However  this 
may  be,  it  is  plain  that  it  would  not  be  true,  as  stated  in  the  text,  that  a  joint 
and  several  note  by  three  is  in  effect  four  notes.  If  a  demand  upon  one  is 
sufficient  it  is  because  the  holder  has  a  right  to  elect  to  consider  it  a  joint 
note ;  or  if  demand  on  all  three  is  necessary  it  is  still  in  legal  effect  but  one 
note  \  otherwise  a  different  result  would  follow. 
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ce]ved.(dy  Where,  however,  the  question  arises  between  the  prin- 
cipal debtor  and  the  sureties  in  an  action  for  indemnity  or  con- 
tribution such  evidence  is  admissible. 

"^ Joint  debtors  equally  liable,  as  between  themselves  (not  r^g-i 
being  general  partners),({;)  are  severally  entitled  at  law  to 
contribution, ((2)  even  against  the  executor  of  a  contributory.(€) 
Therefore,  one  of  several  joint  or  joint  and  several  makers  of  a 
note  who  pays  the  wlole  may  maintain  an  action  against  another 
for  contribution  ;  and  be  may  also,  on  giving  a  proper  indemnity, 
sue  his  companion  on  the  instrument  in  the  creditor's  name,  and 
his  own  payment  shall  not  be  pleadable  in  bar.(/)  He  may  now 
cause  him  to  be  introduced  as  a  co-defendant  into  the  action.(^) 

■ 

(b)  Garrett  v,  Jnll,  S.  N.  P.  377 ;  and  see  the  observations  of  Williams,  J., 
in  Reynolds  v,  Wheeler,  30  L.  J.,  C.  P.  351 ;  10  C.  B.,  N.  S.  561  (100  E.  C. 
L.  R.),  s.  c. ;  Hall  V,  Wilcox,  1  M.  &  Rob.  58.  The  admission  of  such  evi- 
dence seems  to  contravene  the  general  rale  of  law  that  parol  evidence  is 
inadmissible  to  vary  or  explain  a  written  contract.  Where  the  indorsee  sues 
another  objection  interposes,  that  the  indorsee  would  be  affected  by  a  con- 
tract of  which  he  had  no  notice.  Besides,  from  the  case  of  Fen  turn  r.  Po- 
cocke,  5  Taunt.  192  (1  £.  C.  L.  R.);  1  Marsh  14,  8.  c,  which  has  been 
recognized  as  law  ever  since  it  was  decided,  this  general  principle  seems  to 
result  that  parties  to  a  negotiable  security  shall  be  held  to  the  consequences 
of  the  characters  which  they  severally  assume  on  the  face  of  the  instrument. 
Indeed,  in  Strong  v,  Foster,  17  C.  B.  201  (84  £.  C.  L.  R.),  the  Court  of  G.  P., 
relying  on  some  expressions  of  Lord  Cottenham  in  Hoi  tier  e.  Eyre,  9  01.  & 
F.  45,  seemed  to  think  the  rule  the  same  in  equity  as  at  law.  But  the  case  of 
Strong  V.  Foster  may  be  considered  as  overruled  ;  see  post,  chap,  xviii.  And 
see  Perfect  v.  Musgrave,  6  Price  111,  and  chap,  xviii.  on   Principal  and 

SuitSTT. 

(c)  Sadler  o.  Nixon,  5  B.  &  Ad.  936  (27  E.  C.  L.  R.). 

(d)  Bumell  v.  Minot,  4  Moore  340;  Button  v.  Eyre,  6  Taunt  289  (1 
E.  C.  L.  R.);  Holmes  v.  Williamson,  6  M.  &  S.  158;  Edgar  v,  Knapp,  6 
Scott's  N.  R.  707  ;  5  M.  A  O.  763,  s.  c.  (44  E.  C.  L.  R.). 

(e)  Prior  o.  Henbrow,  8  M.  &  W.  882. 

(/)  19  &  20  Vict.  c.  97,  s.  6;  Batchelor  v.  Lawrence,  30  L.  J.,  C.  P.  89 
9  C.  B.,  N.  S.  543  (99  E.  C.  L.  R.),  a.  c.  ' 

{g)  Order  xvi.,  rr.  17  et  seq.    See,  too,  chap,  xviii.  as  to  Contribution. 

^  Parol  evidence  is  admissible  to  show  the  intention  of  the  parties  to  a 
note,  at  th«  time  the  contract  was  entered  into,  with  regard  to  their  several 
liabilities  among  themselves  and  the  relations  which  they  were  to  bear  to 
the  note:  Branch  Bank  v,  Coleman,  20  Alabama  140;  Robison  o.  Lyle,  10 
Barb.  Sup.  Ct.  512;  Smith  r.  Doak,  3  Texas  215.  It  would  clearly  be  inad- 
missible as  against  a  bona  fide  bolder  without  notice. 
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A  bank  note  is  a  promissory  note  made  bj  a  banker  .payable  to 
bearer  on  demand  and  intended  to  circulate  as  money.(A) 

The  term  bank  note  is  sometimes  used  indiscriminately  for  the 
note  of  a  country  bank  or  the  note  of  the  Governor  and  Company 
of  the  Bank  of  England ;  but  in  law  books  a  bank  note  is  com- 
monly taken  to  mean  a  Bank  of  England  note.  ^'  Bank  notes/' 
says  Lord  Mansfield,  ^^  are  not  goods,  not  securities  nor  documents 
for  debts,  nor  are  they  so  esteemed,  but  are  treated  as  money,  as 
cash  in  the  ordinary  course  and  transactions  of  business,  by  the 
general  consent  of  mankind,  which  gives  them  the  credit  and  cur- 
rency of  money  to  all  intents  and  purposes.  They  are  as  much 
money  as  guineas  themselves  are  or  any  other  current  coin  that  is 
used  in  common  payments  as  money  or  cash.  They  pass  by  a  will 
which  bequeaths  all  the  testator's  money  or  cash,  and  are  never 
considered  as  securities  for  money,  but  as  money  itself.  On  pay- 
ment of  them,  whenever  a  receipt  is  required,  the  receipts  are 
always  given  as  for  money,  not  as  for  securities  or  notes.  So,  on 
bankruptcies,  they  cannot  be  followed  as  identical  and  distinguish- 
able from  money,  but  are  always  considered  as  money  or  cash."(i) 
Like  money,  they  cannot  at  common  law  be  taken  in  execution,(y) 

r*101   ^^^^  ™*y  ^®  taken  by  virtue  of  the  stat.  1  &  2  Vict.  c.  110, 
••       -■   s.  12.» 

(A)  Ab  to  the  power  of  the  Bank  of  England  and  other  banks  to  issue 
promissory  notes  see  the  chapter  on  the  Gapacitt  or  Partiss  to  a  Bill  or 
Note. 

(t)  Miller  v.  Race,  1  Burr.  452;  Fleming  v,  Brooke,  1  Sch.  t  Lefr.  318; 
11  Ves.  662 ;  Drury  v.  Smith,  1  P,  Wms.  404 ;  Miller  v.  Miller,  3  P.  Wms. 
356 ;  Ambler  68. 

(j)  Francis  v.  Nash,  Rep.  temp.  Hardwicke  53 ;  Knight  v,  Criddle,  9  East 
48 ;  Armistead  v.  Philpot,  1  Dougl.  219 ;  Fieldhouse  v.  Croft,  4  East  510. 

^  For  eyery  purpose,  in  the  ordinary  transaction  of  business,  except  that  of 
a  legal  tender,  bank  notes  are  considered  as  money :  Edwards  v.  Morris,  1 
Hammond  524 ;  Bradley  v,  Hunt,*5  Gill  &  Johns.  58 ;  Morrill  v.  Brown,  15 
Pick.  177 ;  Pierson  v,  Wallace,  2  English  282.  Bank  post  notes,  being  in- 
tended to  circulate  after  they  are  due,  like  other  bank  notes,  are  not  subject 
to  the  rules  applicable  to  ordinary  promissory  notes,  but  are  assimilated  to 
ordinary  bank  notes :  Fulton  Bank  v.  Phoenix  Bank,  1  Hall  577.  It  seems 
that  a  judgment  on  a  negotiable  note,  passing  from  hand  to  hand  as  a  bank 
note,  prevents  any  further  use  of  it  as  such  by  the  holder :  Lockhart  v. 
United  States  Bank,  2  Ashmead  405.  A  note  issued  by  a  bank  in  violation 
of  its  charter  or  in  contravention  of  the  provisions  of  a  public  law  in  force 
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Gold  coin  vas  formerly  the  odIj  legal  tender  above  a  certain 
amonnt ;  (h)  bank  notes  were,  nevertheless,  a  good  tender,  unless 
objected  to  on  that  account ;  (2)  bat  it  is  enacted,  by  8  &  4  Will. 
4,  c.  98,  8.  6,  that  Bank  of  England  notes  shall  be  a  legal  tender 
for  all  sams  above  52.,  except  at  the  Bank  of  England  or  its 
branches. 

Formerly  money  vas  kept  with  goldsmiths,  who,  about  the  year 
1670,  introduced  as  receipts  for  deposits  promissory  notes  payable 
to  bearer  called  Goldsmiths'  Notes ;  the  assignable  quality  of  these 
notes  was  strenuously  denied  by  Lord  Chief  Justice  Holt  in  the 
reign  of  Queen  Anne.  At  length  the  stat.  8  &  4  Anne,  c.  9,  made 
them  assignable,  like  bills.  Checks  on  bankers  have  now  super- 
seded goldsmiths'  n6tes  in  London ;  but  bankers'  cash  notes,  or, 
as  they  were  formerly  called,  9hop  notes^  and  country  bank  notes, 
are  now  what  goldsmiths'  notes  were  formerly.^ 

(ifc)  56  Geo.  3,  0.  68,8.  11. 

[l)  Wright  r.  Reed,  3  T.  R.  554 ;  Grigby  o.  Oakes,  2  B.  &  P.  526  ;  Brown 
r.  Saul,  4  fisp.  267. 

at  the  time  of  the  adoption  of  it<i  charter  is  void  ah  initio^  and  no  action  can 
be  maintained  on  snoh  note  by  the  indorsee  against  the  indorser :  Root  o. 
Wallace,  4  McLean  8 ;  Davis  v.  Bank,  Ibid.  387.  The  notes  issued  by  a 
bank  organized  under  an  unconstitutional  law  are  void  and  constitute  no 
consideration  for  a  promissory  note :  Skinner  o.  Dearing,  2  Carter  (Ind.) 
558.  Judgment  for  the  specified  number  of  dollars  on  a  note  payable  in 
gold  or  silver,  executed  pri6r  to  the  act  of  Congress  of  February  25,  1862, 
making  treasury  notes  a  legal  tender,  is  all  that  the  holder  is  entitled  to : 
Smith  V.  Dilland,  2  Duvall  152;  Legal  Tender  Cases,  12  Wall.  (S.  C.)  457. 
A  note  for  a  certain  sum  for  value  received  in  gold  is  payable  in  United 
States  legal  tenders:  Hall  v.  Kohlsaat,  36  Illinois  130.  Note  payable  on 
demand  in  specie,  plaintiff  can  only  recover  the  face  of  the  note  and  interest, 
and  not  the  premium  on  specie  when  the  payment  was  demanded :  Wood  v, 
BuUens,  6  Allen  516 ;  Gist  v,  Alexander,  15  Richardson  (Law)  50.  The 
words  '^  to  be  paid  in  currency  that  is  at  par,*'  in  a  note  held  to  mean  cur- 
rency equal  to  gold :  Crim  o.  Sellars,  37  Georgia  324. 

See  further,  Buchegger  v.  Schults,  13  Mich.  420;  Hord  o.  Miller,  2  Duvall 
103 ;  Ledford  v.  Smith,  6  Bush  129 ;  Riley's  Executors  v.  Sharp,  1  Bush 
348;  Turner  v.  Toung,  27  Indiana  373;  Cox  v.  Smith,  1  Nevada  161 ;  Hast- 
ings v.  Johnson,  2  Ibid.  190.  A  draft  payable  in  ''current  funds''  cannot 
be  paid  in  depreciated  bank  currency :  Mare  o.  Kupper,  34  Illinois  286.  A 
note  payable  in  current  funds  is  payable  in  such  funds  only  as  are  current 
by  law:  Phoenix  Ins.  Co.  o.  Allen,  11  Michigan  501. 

^ ''  Goldsmiths'  or  bankers'  notes,  to  which  checks  have  been  likened,  are 
seldom  now  used,  but  have  been  superseded  by  the  introduction  of  checks, 
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Country  bank  notes  are  also  a  legal  tender,  unless  objected  to, 
and  are  considered  as  ca8h.(m) 

Assumpsit  for  money  had  and  received  would  lie  for  country 
bank  notes  and  checks  which  have  been  treated  as  money,(n)  but 
not  otherwise ;  (p)  for  it  has  been  held  that  an  action  for  money 
had  and  received  would  not  lie  against  the  finder  of  lost  notes 
unless  they  have  been  turned  into  money  or  treated  by  the  defend- 
ant as  money .^ 

No  precise  words  of  contract  are  essential  in  a  promissory  note, 
provided  they  amount  in  legal  effect  to  an  unconditional  promise 
to  pay.  Thus,  '^I  promise  to  account  with  A.  B.  or  order  for  502., 
value  received  by  me,"  has  been  held  a  good  note  within  the  stat- 
r*in  ^^^'(P)  S^»  "  ^  ^^  acknowledge  *my8elf  to  be  indebted  to  A. 
in  1002.,  to  be  paid  on  demand  for  value  received,'*  was,  after 

(m)  Chitty  521 ;  Ow^enson  p.  Morse,  7  T.  R.  64 ;  Ward  v.  Evans,  2  Ld. 
Raym.  928 ;  Tiley  v.  Coarsier,  K.  B.  1817 ;  overraling  Mills  v.  Stafford, 
Peake,  N.  P.  240,  n. ;  Lockyer  v.  Jones,  Peake,  N.  P.  240,  n. ;  Polglass  v, 
Oliver,  2  C.  &  J.  15 ;  2  Tyr.  89,  s.  c. 

(n)  Pickard  v.  Bankes,  13  East  20;  Spratt  v.  Hobhouse,  4  Bing.  173  (13 
E.  C.  L.  R.) ;  12  Moo.  395,  s.  c. 

(o)  Noyes  v.  Price,  Chitty  354. 

(p)  Morris  v.  Lee,  2  Ld.  Raym.  1396;  1  Stra.  629 ;  8  Mod.  362,  a.  c. 

which,  on  account  of  their  being  payable  on  demand,  are  considered  as  cash, 
and,  like  bankers*  checks,  are  transferable  by  delivery  and  are  governed  by 
the  same  laws  and  rales  as  bills  of  exchange.  So  long  ago  as  the  time  of 
Lord  Holt  (Ld.  Raym.  744,  1  Salk.  133)  goldsmiths'  bills  were  held  to  be 
governed  by  the  rules  of  bills  of  exchange,  and  if  the  money  be  demanded 
in  a  reasonable  time  and  not  paid  it  will  charge  him  who  gave  the  bill :"  per 
Kent,  J.,  in  Crugar  r.  Armstrong,  3  Johns.  Gas.  5. 

^  Bank  notes  and  any  other  property  received  as  money  will  support  the 
action  the  same  as  if  money  itself  had  been  received :  Mason  v.  Waite,  17 
Mass.  560 ;  Ainslie  v.  Wilson,  7  Cowen  662 ;  Arms  v,  Ashley,  4  Pick.  74 ; 
Murray  v.  Pate,  6  Dana  335;  Kellogg  v.  Bulding,  7  Howard  (Miss.)  340; 
Houx  V.  Rufull,  10  Missouri  246;  Muir  v.  Rand,  2  Carter  (Indiana)  291. 
Negotiable  notes  received  by  defendant  are  often  regarded  as  money :  Floyd 
V,  Day,  3  Mass.  405 ;  Hemmenway  v.  Bradford,  14  Mass.  122 ;  Willie  0. 
Qreen,  2  N.  Hamp.  333;  contra^  Mercer  v.  Tolen,  Anthon  119.  Positive 
evidence  is  not  in  all  cases  necessary  that  the  defendant  has  received  money 
belonging  to  the  plaintiff;  but  when,  from  the  facts  proved,  it  is  a  fair  pre- 
sumption that  he  has  received  it,  the  action  is  maintainable :  Tuttle  0.  Mayo, 
7  Johns.  132 ;  Hatten  v.  Robinson,  4  Blackford  479 ;  Haskins  v,  Dunham, 
Anthon  81 ;  Hutchinson  0.  Phillips,  6  English  270 ;  Mair  0.  Rand,  2  Carter 
(Indiana)  291. 
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solemn  argument,  held  to  be  a  good  note  within  the  statute,  the  words 
^^to  be  paid**  amounting  to  a  promise  to  pay;  the  court  observing 
that  the  same  words  in  a  lease  would  amount  to  a  coyenant  to  pay 
Texit.{q)  And  where  for  an  executed  consideration  a  note  was  given, 
expressed  to  be  '^  for  20L  borrowed  and  received,"  but  at  the  end 
were  the  words  ^^  which  I  promise  never  to  pay,"  Lord  Macclesfield 
rejected  the  word  never, (r)    For  a  contract  ought  to  be  expounded 

(q)  Casbome  v.  Dotton,  S.  N.  P.  401 ;  Brooks  v.  Elkins,  2  M.  &  W.  74. 
Bat  in  Home  v.  Redfeam  (4  Bing.  N.  C.  433  (33  £.  C.  L.  R.) ;  6  Soott  260,  a. 
c),  the  following  ioBtrument  waa  held  not  to  be  a  promisaory  note :  *^  I  have 
received  the  20L  which  I  borrowed  of  you,  and  I  have  to  be  accountable  for 
the  same  sum  with  interest." 

In  Jarvis  o.  Wilkins,  7  M.  &  W.  410,  the  following  instrument  was  held  to 
be  a  goaranty,  and  not  a  note :  "  Sept.  11,  1839.  I  undertake  to  pay  to  Mr. 
Robert  Jarvis  the  sum  of  6/.  4s,  for  a  suit  of  clothes  ordered  by  Daniel  Page." 
The  court  observed  that  the  expression  **  ordered"  showed  that  the  considera- 
tion  was  executory.  * 

'^  I,  R.  J.  M.,  owe  Mrs.  £.  the  sum  of  6/.,  which  is  to  be  paid  by  installments 
for  rent.  Signed,  R.  J.  M."  Held  not  to  be  a  promissory  note,  as  no  time 
was  stipulated  for  the  payment  of  the  installments :  Moffatt  v,  £d wards,  1 
Car.  &  M.  16  (41  £.  0.  L.  R.). 

^'  Memo.  Mr.  Sibree  has  this  day  deposited  with  me  500^  on  the  sale  of 
10,3002.  3/.  per  cent.  Spanish,  to  be  returned  on  demand."  Held  not  to  be  a 
promissory  note :  Sibree  v,  Tripp,  15  M.  &  W.  23. 

^'  Borrowed  of  Mr.  J.  White  the  sum  of  2002.  to  account  for  on  behalf  of 
the  Alliance  Club  at  two  months'  notice  if  required,"  was  held  not  to  be  a 
note :  White  v.  North,  3  £xch.  Rep.  689. 

"  Received  1502.  of  Messrs.  B.  to  account  for  on  demand,"  held  not  to  be  a 
''  security  for  money :"  Hopkins  v.  Abbott,  L.  R.,  xix.  £q.  222. 

^'Borrowed  this  day,  of  Mr.  John  Hyne,  Stonehouse,  the  sum  of  1002.  for 
one  or  two  months ;  check  1002.  on  the  Naval  Bank,"  was  held  to  be  a  sim- 
ple acknowledgment,  and  not  a  note  or  agreement :  Hyne  v,  Dewdney,  21  L. 
J.,  Q.  B.  278. 

The  following  instrument  was  held  to  be  a  promissory  note :  '^  John  Mason, 
14th  Feb.  1836,  borrowed  of  Mary  Ann  Mason,  his  sister,  the  sum  of  142.  in 
cash,  a  loan,  in  promise  of  payment  of  which  I  am  truly  thankful  for :"  £lliB 
e.  Mason,  7  Dowl.  P.  C.  598. 

A  letter  in  this  form  is  a  promissory  note :  '^  Gentlemen,  I  have  received 
the  imperfect  books,  which,  together  with  the  costs  overpaid  on  the  settle- 
ment of  your  account,  amounts  to  802.  7«.,  which  sum  I  will  pay  you  within 
two  years  from  this  date.  I  am,  gentlemen,  your  obedient  servant,  Thos. 
Williams."     Wheatley  v.  Williams,  1  M.  &  W.  533. 

A  promise  to  pay  or  cause  to  be  paid  is  a  good  note :  Dixon  v,  Nuttal,  6  C. 
&  P.  320  (25  E.  C.  L.  R.) ;  1  C,  M.  &  R.  307. 

(r)  2  Atkyns  32 ;  Allen  v,  Mawson,  4  Camp.  115 ;  Bay  ley  5  fid.  5, 
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in  that  sense  in  which  the  party  making  it  apprehended  that  the 
other  party  understood  it. 

r*l21       ^^  there  be  no  words  amounting  to  a  promise,  the  instru- 
*ment  is  merely  evidence  of  a  debt,  and  may  be  received  as 
such  between  the  original  parties.(«)      Such  is  the  common  memo- 
randum I  0  \J.{t) 

t 

A  promissory  note  is  not  the  less  a  note  because  it  contains  a 
recital  that  the  maker  has  deposited  title  deeds  with  the  payee  as  a 
collateral  security  (w)^,  or  because  it  refers  to  an  agreement  where 
it  does  not  appear  that  the  agreement  qualifies  the  note.(t;)  But 
an  agreement  to  give  further  security  in  the  future  would  invalidate 
the  instrument  as  a  promissory  note.(a;) 

(«)  Wayman  v.  Bend,  1  Gamp.  175. 

(t)  Israel  v.  Israel,  1  Camp.  499 ;  Fisher  v.  Leslie,  1  Esp.  426  ;  Ghilders  o. 
Boulnois,  D.  &  R.  N.  P.  8.  But  see  Gay  v.  Harris,  Chit.  526,  where  Lord 
Eldon  held  such  &n  instrument  to  be  a  promissory  note.  But  it  clearly  is  not 
such  at  this  day.    See  Tomkins  r.  Ashby,  6  B.  &  0.  541  (13  £.  C.  L.  R.) ;  9 

D.  &  R.  343 ;  1  M.  &  M.  32,  8.  c.  See  further  on  this  subject  chap.  iv.  on 
an  I  0  U. 

(u)  Wise  V.  Charlton,  4  A.  &  E.  786  (31  E.  C.  L.  R.) ;  6  N.  &  M.  364  (36 

E.  C.  L.  R.) ;  2  H.  &  W.  49,  s.  c. ;  Fancourt  v.  Thome,  9  Q.  B.  312  (58  E.  C. 
L.  R.).  See,  however,  Storm  v.  Stirling,  3  E.  Aj  B.  841-  (77  E.  C.  L.  R.). 
[But  such  a  note  will  generally  require  a  mortgage  stamp  (as  well?  See  33 
&  34  Vict.  c.  97,  s.  8,  pt.  2),  which  might,  however,  be  impressed  on  the  note 
after  it  was  made.]     See  further  chap,  xxiii.  on  Interest. 

(f?)  Jury  V.  Baker,  28  L.  J.,  Q.  B.  255;  E.  B.  &  E.  459  (96  E.  C.  L.  R.), 
s.  c. 
{x)  See  chap.  yii.  on  Irregular  Instruments. 

^  Knipper  v.  Chase,  7  Clarke  145. 

A  note  payable  to  order  ''  with  interest,  waiving  the  right  of  appeal  and  all 
valuation  appraisement,  stay,  and  exemption  laws,*'  is  negotiable  :  Zimmer- 
man V.  Anderson,  17  P.  F.  Smith  81.  A  clause  that  in  addition  to  the  sum, 
the  maker,  if  not  paid  when  due,  shall  pay  attorney's  and  collection  fees,  does 
not  impair  the  negotiability  of  a  note :  Sperry  v.  Horr,  32  Iowa  184 ;  Dietrich 
V.  Baylie,  23  Louis.  Ann.  767 ;  Nickerson  v.  Sheldon,  33  111.  372 ;  contra.  Woods 
V.  North,  3  Norris  407.  The  fact  that  a  promissory  note  contains  a  statement 
that  it  is  given  '*  for  a  patent  right ''  does  not  take  away  from  the  instrument  its 
negotiable  character,  according  to  the  law  merchant ;  neither  does  such  state- 
ment open  up  to  the  maker  every  defence  which  he  might  have  had  if  the  note 
had  remained  in  the  hands  of  the  payee :  Hereth  v.  Meyer,  33  Indiana  511. 

A  memorandum  in  writing  signed  by  the  second  indorser  is  admissible  to 
show  that  the  agreement  on  which  the  indorsement  was  made  was  a  guar* 
anty :  Eibbert  o.  Finkbeiner,  18  P.  F.  Smith  243. 
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A  CHECK  on  a  banker  is,  in  legal  effect,  an  inland  bill  of  ex- 
change, drawn  on  a  banker,  payable  to  bearer  (or  order)  on  de- 
mand.(a)^  A  check  is  consequently  subject,  in  general,  to  the  rules 
which  regulate  the  rights  and  liabilities  of  parties  to  bills  of  ex- 
change. Checks  on  bankers,  however,  have  of  late  years  come  into 
use  so  frequent,  as  commonly  to  supersede  in  payments  of  any  con- 
siderable amount  not  only  gold  and  silver  coin,  but  *bank 


notes  themselves.     With  their  universal  use  have  grown  up 
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(a)  Keene  v.  Beard,  8  C.  B.  N.  S.  372  (98  £.  C.  L.  R.).  The  16  &  17  Vict 
c.  59,  introduced  drafts  on  a  banker,  payable  to  order  on  demand,  exempting 
the  banker  from  liability  if  the  original  or  any  subsequent  indorsement  be 
forged:  sect.  19.     See  post,  p.  27. 

^  A  cheek  drawn  upon  a  banker  is  not  of  itself  an  appropriation,  unless  it 
plainly  appears  that  the  fand  claimed  was  the  one  designated  out  of  which 
payment  was  to  be  made :  Loyd  v,  McCaffrey,  10  Wright  410.  See  Stewart 
V.  Smith,  17  Ohio  St  82 ;  Anderton  v.  Shoup,  Ibid.  125.  The  practical  effeot 
of  certifying  a  check  ''good,'*  is  the  same  whether  the  drawer  is  actually 
charged  on  the  books  or  not ;  as  in  either  case  that  amount  of  his  funds  is 
withdrawn  from  his  control  nntU  the  payment  of  the  check  is  refused :  Brown 
V.  Leckie,  43  Illinois  497. 
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certain  usages  peculiar  to  checks,  which  usages  are  now  engrafted 
on  the  commercial  law  of  the  country.^    Moreover,  the  legislature 


^  A  bank  check  is  substantially  the  same  as  an  inland  bill  of  exchange ; 
it  passes  by  delivery,  when  payable  to  bearer,  and  the  rales,  as  to  present- 
ment, diligence  of  the  holder,  etc.,  which  are  applicable  to  the  one,  are  gener- 
ally applicable  to  the  other :  Woods  v,  Schrader,  4  Har.  &  J.  276  ;  Cruger  c. 
Armstrong,  3  Johns.  Cas.  5 ;  Conroy  v.  Warren,  Ibid.  259 ;  Merchants'  Bank 
V.  Spicer,  6  Wend.  445 ;  Murray  v.  Judah,  6  Cow.  484 ;  Glenn  v.  Noble,  1 
Blackf.  104 ;  Smith  v.  James,  20  Wend.  192 ;  Bowen  v.  Newell,  4  Selden  190 ; 
Bamet  v.  SWith,  10  Foster  256. 

It  is  said  by  Judge  Oowen,  in  Hooker  v.  Anderson,  21  Wend.  372,  that  a 
check  is  a  bill  of  exchange  payable  on  demand ;  and  he  refers  to  Brown  v. 
Lush,  4  Terger  216,  in  which  a  draft  payable  at  a  certain  day  after  date  was 
held  not  to  be  a  check.  This  case  is  said  to  have  been  determined  on  the 
authority  of  a  passage  in  Ohitty  on  Bills  (7th  Am.  Ed.  322, 10th  Am.  £d.  512) : 
*^  Checks  are  not  due  before  payment  is  demanded,  in  which  respect  they  differ 
from  bills  of  exchange  and  promissory  notes  payable  on  a  particular  day." 
The  passage  by  no  means  warrants  the  inference ;  but  if  it  did,  it  would  find 
no  support  in  the  authority  Chitty  cites.  Judge  Story  entirely  repudiates  such 
a  distinction.  In  the  matter  of  Brown,  2  Story  Rep.  502,  he  says :  ^*  A  check 
is  not  less  a  check  because  it  is  post-dated,  and  thereby  becomes,  in  effect, 
payable  at  a  future  and  different  time  from  that  in  which  it  is  drawn  or  issued. 
This  is  sufficiently  apparent  from  the  case  of  Allen  v.  Reeves,  1  East  Rep. 
435.  That  it  may  be  declared  upon  as  a  bill  of  exchange  is  no  proof  that  it 
may  not  also  be  declared  upon  as  a  check.  In  many  cases  they  are  identical 
in  their  legal  results ;  but  by  no  means  in  all.  Mr.  Chitty  very  properly  says 
that  a  check  nearly  resembles  a  bill  of  exchange ;  but  (he  adds]  it  is  uniformly 
made  payable  to  bearer,  and  should  be  drawn  upon  a  banker  or  a  person  act- 
ing as  such :  Chitty  on  Bills,  10th  Am.  Ed.  p.  511.  I  agree  that  it  nearly  re- 
sembles a  bill  of  exchange ;  but  nuUum  simile  est  idem.  It  is  commonly 
although  not  always  made  payable  to  the  bearer ;  but  I  conceive  it  to  be  still 
a  check,  if  drawn  on  a  bank  or  banker,  although  payable  to  a  particular  party 
only  by  name,  or  to  him  or  his  order.  It  is  usually,  also,  made  payable  on 
demand ;  although  I  am  not  aware  that  this  is  an  essential  requisite.  The 
distinguishing  characteristics  of  checks,  as  contradistinguished  from  bills  of 
exchange,  are  (as  it  seems  to  me)  that  they  arfr  .always  drawn  on  a  bank  or 
banker  ]  that  they  are  payable  immediately  on  presentment  without  the  allow- 
ance of  any  days  of  grace ;  and  that  they  are  never  presentable  for  mere 
acceptance,  but  only  for  payment."  Although  checks  are  not  presentable  for 
acceptance  before  they  are  payable,  yet  they  are  sometimes  presented  for  ac- 
ceptance, or  what  amounts  to  acceptance.  They  are  marked  *'good''  by  the 
bank  officer,  and  charged  to  the  account  of  the  drawer  as  paid.  Chancellor 
Kent  (3  Kent's  Com.  104,  n.  7th  Ed.)  questions  Judge  Cowen's  doctrine  in 
the  same  case,  that  a  check  is,  to  all  intents  and  purposes,  but  a  bill  of  ex- 
change. He  says,  *' A  check  differs  from  a  bill  of  exchange  in^severai  partio- 
olars.    It  has  no  days  of  grace,  and  requires  no  acceptance  distinct  from 
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having  at  one  time  exempted  them  from  stamp  duty,  questions  have 
arisen  as  to  what  instruments  were  or  were  not  within  the  exemp- 
tion, and  as  to  the  consequences  of  attempts  to  violate  the  provisions 
of  the  Stamp  Acts,  In  this  chapter  it  is  intended  to  point  out  some 
of  those  qualities  and  incidents  which  distinguish  checks  from  other 
bills  of  exchange.  The  learned  reader  will  perhaps  think  that  such 
observations  are  at  present  premature,  but  it  has  been  thought  con- 
ducive to  perspicuity  that  the  rest  of  the  book  should  be  disembar- 
rassed of  distinctions  solely  applicable  to  checks,  and  that  a  sum- 
maiy  of  the  law  peculiarly  relating  to  them  should  be  attempted  in 
the  same  part  of  the  work  where  observations  relating  peculiarly  to 
bills  or  notes  are  respectively  to  be  found.'  It  is  hoped  that  any 
obscurity,  caused  by  anticipating  what  is  to  follow,  will  be  removed 
by  taming  to  subsequent  chapters. 

Checks  on  bankers  have  been  for  many  years,  and  are  now  more 
than  ever,  the  most  powerful  instruments  for  economizing  the  cur- 
rency, both  metallic  and  paper.    They  were,  therefore,  until  recently 

prompt  payment.  The  drawer  of  a  check  is  not  a  surety,  bat  the  principal 
debtor,  as  much  as  the  maker  of  a  promissory  note.  It'^is  an  absolute  appro- 
priation of  so  much  money  in  the  hands  of  the  banker  to  the  holder  of  the 
check,  and  there  it  ought  to  remain  until  called  for,  and  the  drawer  has  no 
reason  to  complain  of  delay*  unless  upon  the  intermediate  failure  of  his 
banker.  By  unreasonable  delay  in  such  a  case,  the  holder  takes  the  risk  ef 
the  failore  of  the  person  or  bank  on  which  the  check  is  drawn.  This  is  quite 
distinct  from  the  strict  rule  of  diligence  applicable  to  a  surety,  in  which  light 
stands  the  indorser."  This  view  has  been  adopted  by  judicial  authority : 
Dmielfi  v.  Kyle,  1  Kelly  304.  A  check  post-dated  is  payable  on  the  day  of 
its  date  without  any  days  of  grace :  Mohawk  Bank  v.  Broderick,  10  Wendell 
405  ]  Salter  v.  Burt,  20  Wendell  205.  The  payment  of  a  post-dated  check  by 
a  bank  before  the  day  on  which  it  is  dated  leayes  the  money  so  paid,  not- 
withstanding the  payment,  to  the  credit  of  the  drawer :  Godin  v.  The  Bank 
of  the  Commonwealth,  6  Duer  76.  It  has  since  been  held  in  New  York,  in 
conformity  to  the  views  of  Story  and  Kent,  that  a  written  order  on  a  bank  to 
pay  a  sum  of  money  on  a  future  day  named  is  a  check,  and  is  not  entitled 
to  grace:  Bowen  o.  Newell,  5  Sandford  326 ;  s.  c,  2  Duer  584 ;  4  Seldon  190. 
To  the  same  effect  is  Westminster  Bank  v.  Wheaton,  4  Rhode  Island  30 ; 
Champion  v.  Gordon,  20  P.  F.  Smith  474.  Contra^  Bradley  r.  Hamilton,  5 
Harrington  305 ;.  Morrison  ^.  Bailey,  5  Ohio  (N.  S.)  13 ;  Andrew  r.  Blackly, 
11  Ibid.  SO ;  Ivory  o.  Bank  of  Missouri,  36  Mo.  475 ;  Henderson  v.  Pope,  34 
Geo.  361. 

An  order  on  a  bank  for  the  payment  of  money  is  a  check  and  not  a  bill  of 
exchange :  McDonald  v,  Stohey ,  I  Mon.  388. 
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exempted  from  all  stamp  duty,  and  are  now  subject  to  a  duty  of  one 
penny  only. 

The  late  general  Stamp  Act,(&)  while  it  subjected  bills  in  general 
to  stamps,  exempted  from  all  stamp  duties — 

All  drafts  or  orders  for  the  payment  of  any  sum  of  money  to  the 
bearer  on  demand,  and  drawn  upon  any  banker  or  bankers,  or  any 
.  person  or  persons  acting  as  a  banker,  who  should  reside  or  transact 
the  business  of  a  banker  within  ten  miles  (afterwards  fifteen  miles, 
9  Geo.  4,  c.  49,  s.  15)(<?)  of  the  place  where  such  drafts  or  orders 
should  have  been  issued,(t2)  provided  such  place  were  specified  in 
such  drafts  or  orders,  and  provided  the  same  should  bear  date  on 
or  before  the  day  on  which  the  same  were  issued,  and  provided  the 
same  did  not  direct  the  payment  to  be  made  by  bills  or  promissory 
notes. 

P^^  ff-j       *And  the  16  &  17  Vict.  c.  59  (Schedule),  which  subjected 
drafts  or  orders  for  the  payment  x)f  any  sum  of  money  to 
the  bearer  on  demand  to  a  duty  of  one  penny,  contained  the  same 
exemption. 

But,  by  the  17  &;  18  Vict.  c.  83,  s.  7,  it  was  enacted  that  no 
draft  or  order  so  exempted  should,  unless  the  same  were  duly 
stamped  as  a  draft  or  order,  be  remitted  or  sent  to  any  place 
beyond  the  distance  of  fifteen  miles,  in  a  direct  line  from  the  bank 
or  place  at  which  the  same  was  made  'payable,  or  be  received  in 
payment  or  as  a  security,  or  be  otherwise  negotiated  or  circulated 
at  any  place  beyond  the  said  distance ;  and  if  any  person  should 
remit  or  send  any  draft  or  order  not  duly  stamped  as  aforesaid,  to 
any  place  beyond  the  distance  aforesaid,  or  should  receive  the  same 
in  payment  or  as  a  security,  or  in  any  manner  negotiate  or  circu- 
late the  same  at  any  such  last-mentioned  place,  he  should  forfeit 
the  sum  of  fifty  pounds. 

Section  8  enabled  any  person  who  should  receive  any  such  draft 
or  order  at  any  place  within  the  distance  of  fifteen  miles  from  the 

(b)  55  Geo.  3,  c.  184,  Sohed.,  finally  repealed  1870. 

(c)  If  A  defendant  wished  to  avail  himself  of  this  defence,  he  should  have 
pleaded  that  he  did  not  make  the  check  declared  on :  McDowall  r.  Lyster,  2 
M.  &  W.  52 ;  Field  v.  Woods,  7  Ad.  &  E.  114  (34  E.  C.  L.  R.) ;  2  N.  &  P.  117 ; 
6  DowL  23,  s.  c. 

{d)  What  not  an  issuing :  Ex  parte  Bignold,  2  Mont.  &  Ayr.  663  -,  1  Deac. 
712,8.0.-,  Chitty  118. 
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bank  or  place  at  which  the  same  was  made  payable,  which  draft  or 
order  should  have  been  lawfully  issued  uDstamped,  to  affix  thereto 
a  proper  adhesiye  stamp,  and  to  cancel  such  stamp  by  writing 
thereon  his  name  or  the  initial  letters  of  his  name,  and  thereupon 
such  draft  or  order  might  lawfully  be  received  and  negotiated  at 
any  place  beyond  the  distance  of  fifteen  miles. 

Adhesive  stamps  denoting  the  duty  of  one  penny  might  have 
been  used  for  receipts  or  drafts,  without  regard  to  the  special  appro- 
priation  thereof.(6) 

In  order  to  bring  checks  within  the  exemption,  they  must  have 
been  drawn  on  a  banker^{f)  must  have  specified  truly  the  place 
where  actually  drawn,(^)  and  that  place  *must  have  been  rut-ia-i 
within  fifteen  miles  in  a  direct  line  from  the  banker's  place 
of  business ;  they  must  have  been  payable  to  bearer  (A)  on  demand, 
must  not  have  been  post-dated,(t)  nor  have  directed  the  payment  to 
be  made  by  bills  or  notes.(^) 

(«)  Sec.  10.    See  also  16  k  17  Vict.  o.  59,  ss.  3  and  4. 

(/)  Castleman  v.  Ray,  2  Bos.  &  P.  383. 

{g)  Walters  o.  Brogden,  1  Y.  &  J.  457 ;  Bopart  v.  Hicks,  3  Ezch.  1 ;  8  Q.  B. 
674  (55  £.  C.  L.  B.),  s.  c.  Where  a  person  residing  in  a  country  house  four 
miles  from  Llanelly  actually  dated  it  as  if  drawn  at  Llanelly,  it  was  held 
that  the  check  was  void  for  want  of  a  stamp :  Walters  v»  Brogden,  1  Y.  &  J. 
457 ;  Field  v.  Woods,  7  Ad.  &  Ell.  114  (34  E.  C.  L.  R.) ;  2  N.  &  P.  117 ;  6 
Dowl.  23,  8.  c. ;  and  see  Rex  v,  Pooley,  3  B.  &  P.  311 ;  see  also  Strickland  r. 
Mansfield,  8  Q.  B.  675  (55  E.  0.  L.  R.),  where  it  was  held  that  the  super- 
scription "  DoRCHBSTBR  OLD  Bank,  istablishid  IN  1786,'*  printed  on  a  check 
was  a  sufficient  designation  of  the  place  where  drawn,  in  the  absence  of  proof 
that  it  was  not  drawn  there.  But  a  check  addressed  to  Messrs.  C.  &  Co., 
Bankers,  Lutterworth,  was  held  not  to  designate  the  place  whore  the  check 
was  drawn  :  Bond  v.  Warden,  1  Collyer  583  ;  and  a  check  headed  *'  Oxford, 
Worcester  and  Wolverhampton  Railway/^  but  not  superscribed  as  drawn  at 
any  place,  was  held  void :  Lord  Ward  v,  Oxford  Railway  Company,  2  D.  G., 
Mac.  &  G.  750. 

(h)  Rex  V.  Yates,  Moo.  C.  0.  170 ;  Carrington's  Criminal  Law,  3d  ed.  273, 
8.  c.  The  twelve  judges  there  decided  that  a  check  payable  to  D.  F.  J.,  and 
not  to  bearer,  was  not  within  the  exception  in  the  Stamp  Act  in  favor  of 
checks,  and  ought  to  have  been  stamped  as  a  bill,  and  not  being  so,  was  not 
a  *'  valuable  security  "  within  the  7  &  8  Geo.  4,  o.  29,  s.  5,  and  that  an  indict- 
ment for  larceny  was  not  sustainable.  But  a  man  who  steals  a  void  check 
may  be  convicted  of  larceny  of  a  piece  of  paper :  Reg.  v.  Perry,  1  Car.  &  K. 
725  (47  E.  C.  L.  R.). 

(t)  Allen  V.  Reeves,  1  East  435 ;  3  Esp.  281,  s.  c.  *,  Whitwell  o.  Bennett,  3 
B.  &  P.  559. 

(k)  55  Geo.  3,  c.  184,  Sched.  part  1,  and  9  Geo.  3,  o.  49,  s.  15. 
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The  penalties  attached  to  checks  made  under  color  of  this  ex- 
emption, but  not  falling  strictly  within  it,  were  extremely  severe. 
For  the  55  Geo,  3,  c.  184,  s.  13,  enacted  that  if  any  person  should 
make  or  issue  any  check  (Z)  or  draft  on  a  banker,  payable  to  bearer 
on  demand,  not  duly  stamped,  and  not  falling  in  every  respect 
within  the  exemption,  the  drawer  should  forfeit  lOOZ.,  any  person 
knowingly  taking  it  20Z.,  the  banker  knowingly  paying  it  1002. ; 
and  the  banker  should  not  be  allowed  it  in  account  against  the 
persons  by  whom  or  for  whom  it  was  drawn,  or  against  any  person 
claiming  under  them  respectively.(7n)  And  the  statute  17  &  18 
Yict.  c.  83,  s.  7  (also  repealed),  imposed,  as  we  have  seen,  a  pen- 
alty of  50 Z.  for  the  circulation  of  a  check  beyond  the  fifteen  miles, 
except  in  cases  where  a  stamp  was  duly  impressed  or  aflBxed. 

Where  the  defendants,  knowing  a  check  to  be  post-dated,  and 
therefore  void,  and  that  the  drawers  were  insolvent,  presented  it 
for  payment  to  the  bankers  on  whom  it  was  drawn,  who  without 
knowledge  of  these  facts  paid  the  amount,  though  they  had  no 
funds  of  the  drawers  in  their  hands  at  the  time,  but  expected  some 
in  the  course  of  the  day,  it  was  held  that  the  bankers  were  entitled 
to  recover  the  money  back  in  an  action  for  money  had  and  re* 
ceived.(w) 

Such  was  the  general  effect  of  the  law  down  to  the  year  1858 ; 

r*171  ^^*  *^^®^  ^^^  at\i  May,  1858,  all  drafts  or  orders  *for  the 
payment  of  money  to  the  bearer  on  demand,  which  were 
exempt  from  stamp  duty  under  these  provisions,  were,  by  the  21  & 
22  Vict.  c.  20,  s.  1,  made  chargeable  with  the  duty  of  one  penny, 
and  the  new  Stamp  Act,  1870,  imposes  a  like  duty. 

All  bankers'  checks  are,  therefore,  now  subject  to  a  stamp  of 
one  penny  wherever  made  and  wherever  the  banker  may  live  or 
carry  on  business  ;(o)  they  may  also  be  po8t-dated,(2?)^'  and  need 
not  specify  the  place  where  drawn. 

(Z)  Ex  parte  Bignold,  8upra, 
(m)  See  Green  o.  Allday,  1  Gale  218*. 

(»)  Martin  v.  Morgan,  Gow  123  j  1  B.  &  B.  289  (5  E.  C.  L.  R.) ;  3  Moore 
635,  s.  c. 

(o)  33  &  34  Viet.  c.  97,  b.  48,  and  Sched. 

{p)  The  act  55  Geo.  3,  c.  184,  s.  13,  struck  expressly  at  frauds  and  evasions 

1  Mayer  v.  Mode,  21  N.  Y.  (S.  C.)  155. 
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By  sect.  18  of  the  28  &  24  Vict.  c.  Ill  (now  repealed)  bankers 
or  persons  acting  as  such,  into  whose  hands  a  banker's  draft  or 
order  came  unstamped,  might  affix  thereto  the  necessary  adhesive 
stamp,  cancel  the  same,  and  charge  the  drawer  with  the  stamp ; 
but  the  drawer  was  not  thereby  relieved  from  the  penalty. 

A  similar  provision  is  contained  in  the  33  k  34  Vict.  c.  97,  s. 
54,  parts  2  and  3. 

A  check  may  now  be  drawn  or  negotiated  for  any  sum  of  money, 
large  or  small.(9) 

*By  the  23  &  24  Vict.  c.  Ill,  s.  19,  it  is  enacted  that,  not-  r^jon 
withstanding  anything  in  any  act  of  parliament  contained 
to  the  contrary,  it  shall  be  lawful  for  any  person  to  draw  upon  his 
banker  who  shall  band  fide  hold  money  to  or  for  his  use  any  draft 
or  order  for  the  payment  to  the  bearer,  or  to  order  on  demand, 
of  any  sum  of  money  less  than  20«.  Therefore  a  check  for  an 
amount  under  20«.  is  good  under  this  act,  but  nevertheless  it  may 
be  illegal  to  utter  such  a  check  where  a  man  has  no  balance  at  his 
banker's,  though  the  banker  may  be  likely  to  pay  it.(«) 

of  the  duties  ander  color  of  the  exemption  in  favor  of  checks  on  bankers, 
an  exemption  which  checks  presently  ceased  to  enjoy. 

Accordingly,  even  before  the  repeal  of  the  above  act,  it  has  been  held  that 
a  check  payable  to  order  may  be  post-dated :  Emanuel  v.  Roberts,  9  B.  &  S. 
121  ;  Whistler  v.  Forster,  32  L.  J.,  C.  P.  161 ;  14  C.  B.,  N.  S.  248  (108  E.  C. 
L.  R.),  s.  c;  Bull  V.  O'Sullivan,  L.  R.,  6  Q.  B.  209;  40  L.  J.,  Q.  B.  141. 
The  same  point  has  been  decided  as  to  a  check  payable  to  bearer :  Austin  v, 
Bnnyard,  34  L.  J.  217  (Q.  B.).  But  in  this  case  the  holder  had  no  notice  of 
the  post-dating :  Qatty  v.  Fry,  L.  R.,  1  Ex.  Div.,  where  the  holder  must  have 
had  notice,  as  he  took  it  before  date :  Gurrie  r.  Misa,  L.  R.,  1  App.  555 ; 
Forster  v.  Mackworth,  L.  R.,  2  Ex.  163 ;  36  L.  J.  94,  vrhere  a  post-dated 
check  was  held  equivalent  to  a  bill  of  exchange  for  a  like  period,  and  there- 
fore not  binding  on  a  partner  not  in  trade. 

(q)  Formerly  a  check  for  less  than  the  sum  of  20«.  was  absolutely  void, 
and  the  uttering  or  negotiating  such  an  instrument  was  an  oiTence  subjecting 
the  offender  to  a  penalty  of  202.,  mitigable  to  52. :  48  Qeo.  3,  c.  88,  s.  3.  So, 
also,  it  was  an  offence  to  utter  a  check  on  which  less  than  20«.  remained  due. 
And  while  the  17  Geo.  3,  c.  30,  was  in  force  and  not  controlled  by  any  other 
statute,  a  check  could  not  be  drawn  for  a  sum  under  52.  But  the  7  Geo.  4,  o.  6, 
8.  9,  which  repealed  the  act  repealing  the  17  Geo.  3,  c.  30,  and  consequently 
revived  that  act,  enacted  that  nothing  in  that  latter  act  contained  should 
extend  to  any  draft  drawn  by  a  man  on  his  own  banker,  ybr  money  held  by 
that  banker  to  the  uae  of  the  drawer.    See,  too,  33  &  34  Vict.  c.  97,  s.  48. 

(e)  See,  too,  the  act  26  &  27  Viol  c.  105,  s.  1,  which,  however,  is  only  tem- 
porary.   See  Appendix. 
3 
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A  check  being  drawn  payable  to  bearer  is  transferable  bj  mere 
delivery,  but  it  may  be  indorsed,  for  indorsement  includes  de- 
livery.(^)" 

Generally  speaking,  the  drawee  of  a  bill  is  not  liable  till  accept- 
ance. But  a  banker,  having  in  his  hands  effects  of  his  customer, 
is  an  exception  to  this  rule ;  (u)  he  is  bound,  within  a  reasonable 
time  after  he  has  received  the  money,  to  pay  his  customer's  checks, 

T^^M^r*T**'and  is  liable  to  an  action  atthe  suit  of  the  customer  if  he  do  not. 

^x^  nr   "      For  there  is  an  implied  contract  between  banker  and  customer 
/^  ^  that  the  banker  shall  pay  the  customer's  checks ;   and  the  cus- 

tomer's credit  may  be  seriously  impaired  by  a  refusal.  M.  kept 
his  account  with  Williams  &;  Co.,  bankers.  One  day  in  the 
morning  the  balance  in  their  hands  due  to  M.  was  69Z.  IQs.  6d. 
About  one  o'clock  on  the  same  day  a  407.  Bank  of  England 
note  was  paid  into  M.'s  account ;  a  little  after  three  o'clock  a  check 
drawn  by  M.  for  872.  7«.  6d.  was  presented.  The  clerk,  after  hav- 
ing referred  to  a  book,  said  there  were  not  sufficient  assets,  but 
that  the  check  might  probably  go  through  the  clearing  house.  On 
the  following  day  the  check  was  paid.  M.  broug|it  a  special  action 
on  the  case  against  the  bankers.  No  actual  damage  was  proved, 
but  the  jury  found  a  verdict  for  the  plaintiff  with  nominal  damages. 
On  a  rule  for  a  new  trial,  "I  cannot  forbear  to  observe,"  says  Lord 
Tenterden,  ^Hhat  it  is  a  discredit  to  a  person,  and  therefore  inju- 
rious in  fact,  to  have  a  draft  refused  payment  for  so  small  a  sum ; 
for  it  shows  that  the  banker  had  very  little  confidence  in  the  cus- 
tomer. It  is  an  act  particularly  calculated  to  be  injurious  to  a 
person  in  trade.  My  judgment  in  this  case,  however,  proceeds  on 
riic-iqi  the  ground  that  the  action  is  founded  on  a  ^contract  between 
the  plaintiff  and  the  bankers  that  the  bankers,  whenever 
they  should  have  money  in  their  hands  belonging  to  the  plaintiff, 
or  within  a  reasonable  time  after  they  should  have  received  such 
money,  would  pay  his  checks;  and  there  having  been  a  breach  of 
such  contract,  the  plaintiff  is  entitled  to  recover  damages."     Al- 

(/)  Keenev.  Beard,  29  L.  J.,  C.  P.  287  j  8  C.  B.,  N.  S.  372  (98  E.  C.  L.  R.). 
(u)  Marzetti  v.  Williams,  1  B.  &  Ad.  415  (20  E.  C.  L.  R.) ;  1  Tyr.  77,  n. 
{b)j  s.  c. 

^  A  holder  vho  takes  a  check  in  good  faith  and  for  valae  received,  several 
days  after  it  is  drawn,  takes  it  clear  of  equities  of  which  he  had  no  notice : 
Ames  V.  Merianf,  98  Mass.  294. 
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though  no  eyidence  is  given  that  the  plaintiff  has  sustained  any 
special  damage,  the  jury  ought  not  to  limit  their  verdict  to  nominal 
damages,  but  should  give  such  temperate  damages  as  thej  may  judge 
to  be  a  reasonable  compensation  for  the  injury  the  plaintiff  must 
have  sustained  from  the  dishonor  of  his  check.(t(f) 

But  if  the  fiinds  in  the  bankers'  hands  have  been  applied  to  the 
payment  of  the  customer's  acceptance,  made  payable  at  the  bankers', 
though  without  any  further  authority,  that  ifi  a  defence  to  an  action 
for  dishonoring  a  oheck.(a;)^ 

Where  a  banker  refused  to  cash  a  check,  on  the  ground  that  a 
breach  of  trust  was  contemplated  by  the  drawer  to  his,  the  banker's, 
knowledge,  he  was  held  to  be  justified  in  so  doing.(y) 

We  have  already  observed  that  checks  are  in  legal  effect  inland 
bills  of  exchange,  payable  to  bearer  on  demand ;  and  we  shall  here- 
after see  that  an  ordinary  bill  of  exchange,  payable  on  demand, 
must  be  presented  for  payment,  or,  if  the  parties  live  at  a  distance, 
forwarded  for  presentment  within  a  reasonable  time,  which  is  gen- 
erally held  to  comprehend  the  day  after  it  is  issued. 

Such  also  is  the  general  rule  as  to  the  presentment  of  checks. 
^^The  result  of  the  cases,"  says  Tindal,  C.  J.,  *'from  Rickford  v. 
Bidge  to  Boddington  v.  Schlencker,  is  that  the  party  receiving  a 
check  has  till  the  following  day  to  present  it,  where  there  are  the 

{w)  RoUin  17.  Steward,  14  G.  B.  595  (78  E.  G.  L.  R.).  In  this  case,  tried  at 
Norwich,  the  plaintiff  recovered  a  verdict  for  5002.,  which  was,  however,  re- 
duced at  the  recommendation  of  the  court  And  a  hanker  having  secarities 
in  his  hands,  though  the  cash  halance  in  his  pass-book  was  against  the  cus- 
tomer, has  been  held  liahle,  where  in  a  previous  course  of  similar  dealing 
checks  had  heen  paid :  Gumming  o.  Shand,  29  L.  J.,  Ezch.  129. 

{x)  Reymer  v.  Laurie,  18  L.  J.,  Q.  B.  218. 

{y)  Gray  v.  Johnston,  L.  R.,  3  H.  of  Lords  1. 

^  As  it  is*  the  duty  of  the  acceptor  of  a  hill  to  provide  funds  to  pay  it,  if 
funds  are  deposited  in  a  hank  for  that  purpose  the  presumption  of  law  is  that 
they  were  deposited  hy  the  acceptor ;  and  unless  this  presumption  is  contra- 
dicted hy  proof,  the  acceptor  is  the  only  person  who  can  maintain  an  action 
against  Uie  bank  for  neglect  to  apply  the  funds  to  the  purpose  for  which  they 
were  deposited  :  Thatoher  o.  Bank,  5  Sandford  121. 

The  holder  of  a  banker's  check  may  maintain  an  action  against  the  drawee, 
when  the  refusal  of  th^  drawee  to  pay  is  wrongful :  Roberts  v.  Gorbin,  26 
Iowa  315. 
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ordinary  means  of  doing  8o."(^)  Formerly  it  was  held  that  the 
r*201  ^^^^^  must  be  ^presented  on  the  morning  of  tho  next  day ; 
it  is  now,  however,  firmly  established  that  the  holder  has 
the  whole  of  the  banking  hours  of  the  next  day  within  which  to 
present  it.(a)  Government  checks  are  not  payable  at  the  Bank  of 
England  after  three  o'cIock.(6y 

But  there  is  one  material  difference  between  the  liability  of  the 
drawer  of  a  check  and  the  drawer  of  a  bill  payable  on  demand. 

The  drawer  of  a  check  is  not  discharged  by  the  holder's  failure 
to  present  in  due  time,  unless  the  drawer  have  sustained  from  the 
delay  actual  prejudice,  as  by  the  failure  of  the  banker.(<7)'     The 

[z)  Moule  17.  Brown,  4  Bing.  N.  G.  268  (33  £.  G.  L.  R.) ;  ^  Soott  694,  s.  c. ; 
Bailey  v.  Bodenham,  16  G.  B.,  N.  S.  288  (111  £.  G.  L.  R.) ;  33  L.  J.,  C.  P. 
252,  s.  c.  Preseutment  to  the  bankers'  London  agent  is  not  sufficient,  though 
named  in  the  printed  form  of  the  check.  It  has  been  doubted  whether  send- 
ing a  check  in  a  letter  to  the  drawees  is  a  sufficient  presentment ;  but  "such  a 
method  of  presentment  was  held  good  in  Prideauz  v.  Griddle,  L.  R.,  4  Q.  B. 
455.     See,  too,  Hey  wood  v.  Pickering,  L.  R.,  9  Q.  B.  428. 

(a)  Pocklington  v.  Sylvester,  Ghitty,  9th  ed.  385 ;  Robson  t7.  Bennett,  2 
Taunt  388  ;  Rickford  v.  Ridge,  2  Gamp.  537. 

(6)  4  &  5  Will.  4,  0.  16,  s.  21. 

(c)  Serle  r.  Norton,  2  Mood.  &  Rob.  401 ;  Alexander  o.  Bnrchfield,  3  Scott, 
N.  R.  655 ;  7  M.  &  G.  1067  (49  B.  G.  L.  R.),  a.  c. ;  Robinson  ».  Hawksford, 
9  Q.  B.  52  (58  E.  G.  L.  R.) ;  Laws  r.  Rand,  27  L.  J.,  G.  P.  76  j  3  G.  B.,  N.  S. 
442,  8.  c.  (91  £.  G.  L.  R.). 

^  A  check  on  a  bank  must  be  presented  on  the  same  or  the  following  day 
during  banking  hours :  Hazleton  v,  Golburn,  1  Robertson  345.  If  by  reason 
of  the  negligence  of  a  payee  of  a  check  in  presenting  it,  the  fund  on  which  it 
is  drawn  becomes  depreciated  in  value,  he  must  suffer  the  loss :  Smith  9. 
Jones,  2  Bush  103.  Laches  on  the  part  of  the  assignee  of  a  check  will  not 
discharge  the  drawer,  if  the  drawee  remain  solvent :  Stewart  o.  Smith,  17 
Ohio  St.  82.  A  cr^itor  who  has  received  a  check  from  his  debtor  cannot 
sue  on  the  original  cause  without  having  demanded  payment  of  the  check,  or 
showing  that  no  injury  has  resulted  from  his  neglect :  Bradford  v.  Fox,  39 
Barb.  203.  The  outstanding  of  a  common  bank  check  for  two  and  a  half 
years,  as  shown  by  the  date,  together  with  the  word  *^  mem.'^  on  its  face,  is 
sufficient  notice  that  it  was  not  given  in  the  usual  course  of  trade :  Skillman 
V,  Titus,  3  Vroom  96. 

'  Daniels  v.  Kyle,  1  Kelly  304.  In  Little  v.  Phoenix  Bank,  2  Hill  425,  G. 
J.  Nelson  and  J.  Bronson  held  that  as  between  the  holder  and  drawer  mere 
delay  in  presenting  a  check  for  payment  would  not  discharge  the  latter,  un- 
less he  had  been  injured  thereby ;  that  it  was  incumbent  upon  the  holder, 
however,  in  an  action  upon  the  check,  to  show  affirmatively  that  no  loss  had 
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check  is  an  absolute  appropriation  of  a  Bum  of  money  in  the  banker's 
hands  to  lie  till  called  for ;  but  by  delay  the  holder  takes  the  risk 

happened  to  the  drawer.  Gowen,  J.,  adhered  to  the  opinion  expressed  by 
him  in  Hooker  v.  Anderson,  21  Wend.  327)  that  irrespective  of  the  question 
of  loss  or  injury  to  the  drawer,  a  check  mast  be  presented  for  payment  within 
a  reasonable  time,  or  both  the  drawer  and  indorser  will  be  discharged ;  and 
see  Bowen  v,  Newell,  5  Sandf.  326.  As  a  general  role,  howerer,  a  check  is 
not  due  from  the  drawer  nntil  payment  has  been  demanded  from  the  drawee 
and  refused  by  him.  Demand  and  refusal  therefore  before  suit  brought  is  an 
essential  preliminary  to  an  action  against  the  drawer :  Murray  v,  Judah,  6 
Cowen  484 ;  Hooker  o.  Anderson,  21r  Wend.  372 ;  Sherman  v.  Gomstock,  2 
McLean  19 ;  Daniels  v,  Kyle,  5  Georgia  245;  Gase  v,  Morris,  7  Gasey  109. 
As  between  the  holder  oi  a  check  and  an  indorser  or  third  person,  payment 
most  be  demanded  within  a  reasonable  time  :  Murray  v.  Judah,  6  Gowen  484. 
When  the  parties  all  reside  in  the  same  place,  the  holder  should  present  the 
check  on  the  day  it  is  received  or  on  the  following  day,  and  when  payable  at 
a  different  place  from  that  in  which  it  is  negotiated,  the  check  should  be  for- 
warded by  mail  on  the  same  or  the  next  succeeding  day  for  presentment.  It 
has  been  said  that  greater  diligence  is  necessary  in  presenting  checks  for  pay- 
ment than  is  required  in  relation  to  bills  of  exchange :  Gough  v.  States,  13 
Wend.  549.  But  there  seems  to  be  no  good  reason  for  makiifg  such  a  distinc- 
tion. The  fact  that  one  instrument  is  drawn  upon  a  bank  and  the  other 
upon  an  individual  can  make  no  difference  in  principle  concerning  the  duty 
of  the  holder.  What  will  be  due  diligence  in  the  one  case  will  be  due  dili- 
gence in  the  other:  Mohawk* Bank  v.  Broderick,  13  Wendell  133  ;  Janes  v. 
Smith,  20  Wendell  192.  See  O'Brien  r.  Smith,  1  Black  (S.  G.)  99  ;  Brady  v. 
The  Little  Miami  R.  R.  Go.,  34  Barbour  249  ;  Ritchie  v.  Bradshaw,  5  Gal- 
ifomia  228.  Where  a  post-dated  bank  check  falls  due  on  Sunday,  present- 
ment must  be  made  on  the  following  Monday,  and  notice  of  non-payment 
given  in  order  to  fix  the  indorser :  Salter  v,  Burt,  20  Wendell  205. 

If  the  drawer  of  a  check  payable  instantly  have  no  funds  in  the  bank  at  the 
time,  it  is  a  fraud,  and  the  holder  can  sustain  an  action  upon  it  without  pre- 
sentment for  payment  or  notice :  True  v.  Thomas,  >6  Maine  36  ;  Hoyt  r. 
Seeley,  18  Gonn.  353.  When  the  drawer  of  a  check  stops  the  payment,  the 
holder  may  recover  without  notice  of  non-payment :  Punhar  o.  Mattison,  6 
Duer  537. ;  Jacks  v.  Darrin,  3  £.  D.  Smith  557.  But  it  cannot  be  maintained 
that  the  drawer  of  a  bill  or  check  should  have  in  the  hands  of  him  on  whom 
he  draws  money  or  cash  in  order  to  exact  due  diligence  of  the  holder  of  the 
bill  or  check.  In  the  absence  of  all  authority  on  this  subject,  reason  would 
dictate  that  the  drawe,r  is  as  much  exposed  to  loss  from  the  want  of  diligence 
of  the  holder  when  he  has  property  or  effects  in  the  hands  of  the  person  on 
whom  he  draws,  as  when  he  has  money :  St.  Johns  v.  Romans,  8  Missouri 
382 ;  see  Gruger  v.  Armstrong,  3  Johns.  Gas.  5  ;  Edwards  v.  Moses,  2  Nott  & 
McGord  433  ;  Gommercial 'Bank  r.  Hughes,  17  Wendell  94 ;  Hooker  v.  Ander- 
son, 21  Wendell  372.  The  true  doctrine  on  this  point  seems  to  be  this,  that 
if  the  drawer  has  a  right  to  draw  in  the  belief  that  he  has  funds,  or  in  the 
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of  the  bank's  failare,(<:{)  or  revocation  of  their  authority  to  pay  by 
death  of  drawer.(6) 

If  the  payee  of  the  check  pay  it  into  his  bankers  living  in  the 
same  place  that  they  may  present  it,  the  bankers  may  be,  as  be- 
tween their  castomer  and  the  drawer,  still  bound  to  present  it  on 

(d)  See  tho,  observations  of  Chancellor  Kent,  3  Com.  104.  These  views 
have  in  America,  as  well  as  in  England,  been  confirmed  by  judicial  decision : 
Daniels  o.  Kyle,  1  Kelly  304.    See  Byles  on  Bills,  6th  American  edition,  p.  37. 

Where  the  holder  neglected  to  present  a  check  drawn  in  his  favor  by  his 
debtor's  agent,  and  the  court  found  that  there  was  a  reasonable  probability 
that  it  would  have  been  paid  if  duly  presented,  it  was  held  that  the  debtor 
was  discharged  :  Hopkins  v.  Ware,  L.  R.,  4  Ex.  268. 

(e)  See  Bromley  v,  Brunton,  L.  R.,  5  Eq.  275 ;  Hewet  v.  Kaye,  5  £q.  198 ; 
and  chap,  zi.,  Donatio  mortis  causa,  and  post^  p.  23. 

expectation  that  he  shall  have  funds  at  the  time  of  presentment,  by  reason  of 
arrangements  with  the  drawee  or  putting  his  funds  in  transitu  adequate  to 
meet  the  check,  then  he  is  entitled  to  insist  upon  presentment  and  notice :  In 
the  matter  of  Brown,  2  Story  Rep.  516. 

One  who  takes  a  check  long  overdue,  having  on  its  face  a  time  appointed 
for  its  payment,  takes  it  exclusively  on  the  credit  of  the  indorser,  and  subject 
to  the  equities  between  the  original  parties.  Hence,  the  drawer  of  such  a 
check  who  has  paid  the  money  called  for  by  it  to  the  payee  before  it  was  pay- 
able is  not  liable  thereon  to  the  bank  on  which  it  was  drawn,  which  more 
than  a  year  after  it  was  due  paid  it  out  of  its  own  funds  on  the  credit  of  the 
drawer,  the  latter  not  having  funds  in  the  bank  to  pay  it  when  it  became  due 
or  when  it  was  paid  by  the  bank,  and  not  having  given  to  the  said  bank  notice 
of  its  payment  by  himself :  The  Lancaster  Bank  v.  Woodward,  18  Penna. 
State  Rep.  357.  Woodward,  J.,  '*  It  was  attempted  to  prove  a  custom  to  pay 
overdrafts  of  solvent  dealers  with  banks,  but  it  failed ;  and  if  it  had  not  failed, 
such  a  custom  should  be  abolished.  Maliu  i^us  aholendus  est.  Our  banking 
institutions  are  generally  conducted  by  boards  of  directors,  to  whom  stock- 
holders look  for  the  proper  use  and  management  of  the  capital  invested ; 
whilst  the  ordinary  routine  of  daily  business  is  intrusted  to  cashiers  and 
clerks  who  are  not  directors,  generally  not  stockholders,  and  who .  have  no 
power  to  discount  paper.  If  then  subordinate  officers  might  pay  checks  which 
are  properly  drafts  on  funds  deposited,  when  there  were  no  funds  of  the 
drawer  on  deposit,  the  capital  of  banks  would  be  liable  to  perversion  to  pur- 
poses and  in  modes  that  were  never  contemplated  either  by  the  legislature 
or  the  stockholders.  That  the  practice  of  paying  overdrafts  was  proved  to 
some  extent  is  quite  likely  ;  and  it  may  be  true  that  boards  of  directors  have 
in  some  instances  sanctioned  it ;  but  it  has  no  authority  in  sound  usage  or  in 
law.  The  more  nearly  these  institutions  keep  in  the  line  of  regular  business 
transactions,  the  more  effectually  will  they  accommodate  the  public  and  se- 
cure their  own  interest.*' 
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the  day  after  it  was  originally  issued.  But  as  between  their  cus- 
tomer and  themselves  they  may  be  bound  to  present  it  earlier,  or 
justified  in  postponing  the  presentment  later.(/) 

If  the  party  receiving  the  check  from  the  drawer  do  not  live  in 
the  same  place  with  the  drawee,  he  should  send  it  to  his  banker  or 
other  agent  by  the  next  day's  post,  and  *they  should  pre-  r^oin 
sent  it  on  the  day  after  they  have  received  it.(^)  The 
banker  should  send  it  direct  to  the  drawee,  and  cannot  postpone 
the  time  of  presentment  by  (Srculating  it  through  agents  or  branches 
of  the  bank.(A)  He  must  not  keep  it  till  the  third  day,  and  then 
present  it,  though  by  such  a  course  it  reach  the  drawee  as  soon  as 
it  would  have  done  had  it  been  despatched  by  post  in  the  regular 
course,  (t) 

But  where  a  check,  instead  of  being  presented  for  payment  in 
due  course,  is  transferred  and  circulates  through  several  hands,  it 
is  conceived  that  there  is  a  distinction  between  the  time  of  present- 
ment necessary  as  against  the  original  drawer,  in  the  event  of  the 
banker's  insolvency,  and  the  time  necessary  to  charge  the  person 
from  whom  the  check  was  immediately  received.  The  liability  of 
the  drawer  cannot,  it  is  apprehended,  be  enlarged  by  circulating  the 
check,  and,  therefore,  in  order  to  charge  Am,  if  the  banker  fail, 
the  check,  in  whose  hands  soever  it  be,  must  be  presented  within 
the  period  within  which  the  payee  or  first  holder  must  have  pre- 
sented it,  but  as  against  the  party  transferring  the  check  to  the 
holder,  it  is  sufficient,  whatever  be  the  date  of  the  check,  to  present 
it  or  forward  it  for  presentment  on  the  day  next  after  the  transfer. 

As  to  the  consequences  of  non-presentment,  the  circumstances 
which  will  be  evidence  of  presentment,  or  which  will  excuse  or 
waive  non-presentment,  the  reader  is  referred  to  the  chapter  on 
Pbesbntmbnt  fob  Patmbkt. 

(/)  Boddington  v.  Schlenoker,  4  B.  ^fc  Ad.  752  (24  £.  0.  L.  R.) ;  1  N.  ^fc  M. 
540  (28  £.  C.  L.  R.),  s.  c. ;  Alexander  v.  Barchfield,  1  Gar.  &  M.  75  (41  E. 
C.  L.  R.) ;  3  Scoet,  N.  R.  555 ;  7  M.  <fc  Q.  1067  (49  E.  0.  L.  R.),  8.  c. ;  Hare 
V.  Hentj,  30  L.  J.,  G.  P.  302. 

(g)  Riokford  v.  Ridge,  2  Gamp.  537 ;  Bond  v.  Warden,  1  Golly er  583 ;  Hare 
9.  Henty,  30  L.  J.,  G.  P.  302.  This  rule  applies  also  primd  fade  between 
banker  and  oostomer  (Ibid.). 

(A)  Monle  9.  Brown,  4  Bing.  N.  G.  266  (33  £.  G.  L.  R.) ;  5  SooU  694,  8.  c. 

(i)  Beaching  o.  Gower,  Holt's  N.  P.  G.  315  (3  E.C!.  L.  R.). 
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Checks,  being  intended  for  immediate  payment,  on  being  pre- 
sented are  not  usually  accepted.  It  has  been  said,  however,  that 
the  custom  of  London  bankers  to  mark  checks  as  good  is  equiv- 
alent to  acceptance,  and  binds  the  banker  to  pay  the  checks  so 
marked.(y)  And  no  doubt,  before  the  recent  statute,  the  mark  was 
an  acceptance  of  which  any  holder  of  the  check  might  have  availed 
himself,  provided  the  mark  amounted  to  a  writing  within  the  1  &  2 
Geo.  4,  c.  78,  s.  2.  But  now,  by  the  19  &  20  Vict.  c.  97,  s.  6,  and 
41  Vict.  c.  18,  an  acceptance  must  be  signed.  If  it  so  happen  that 
the  drawee  of  the  check  is  the  banker  of  the  holder,  as  well  as  of 
the  drawer,  no  promise  by  the  *banker  to  pay  the  check  will 
^  J  be  implied  by  his  receiving  the  check  from  the  holder  without 
observation,  and  keeping  it  till  the  following  day,(A;)  for  primd  facie 
he  will  be  taken  to  have  received  it  as  the  holder's  agent.(Z)^ 

{j)  Robson  V,  Bennett,  2  Taant  388 ;  and  see  2  M.  &  Rob.  454,  note. 
(k)  Boyd  V.  Emmerson,  2  A.  &  £.  184  (2d  E.  G.  L.  R.). 
(I)  And  see  Kilsby  v.  Williams,  5  B.  &  Aid.  816  (7  £.  C.  L.  R.) ;  1  D.  &  R. 
476,  s.  c. 

^  It  is  said  tbat  a  bill  of  exchange  is  in  theory  an  assignment  to  the  payee 
of  a  debt  due  from  the  drawee  to  the  drawer.  This  is  undoubtedly  true 
where  the  bill  has  been  accepted,  whether  it  be  drawn  on  general  funds  or  a 
specific  fund,  and  whether  the  bill  be  in  its  own  nature  negotiable  or  not;  for 
in  such  a  case,  the  acceptor,  by  his  assent,  binds  and  appropriates  the  funds 
for  the  use  of  the  payee.  In  oases  also  where  an  order  is  drawn  for  the  whole 
of  a  particular  fund,  it  amounts  to  an  equitable  assignment  of  that  fund,  and 
after  notice  to  the  drawee  it  binds  the  funds  in  his  hands.  But  where  an 
order  is  drawn  either  on  a  general  or  a  particular  fund,  for  a  part  only,  it 
does  not  amount  to  an  assignment  of  that  part  or  give  a  lien  as  against  the 
drawee,  unless  he  consent  to  the  appropriation  by  an  acceptance  of  the  draft ; 
or  an  obligation  to  accept  may  be  fairly  implied  from  the  custom  of  trade  or 
the  course  of  business  between  the  parties  as  a  part  of  their  contract.  The 
reason  of  this  principle  is  plain.  A  creditor  shall  not  be  permitted  to  split 
up  a  single  cause  of  action  into  many  actions,  without  the  assent  of  his 
debtor,  since  it  may  subject  him  to  many  embarrassments  and  responsibilities 
not  contemplated  in  his  original  contract.  He  has  a  right  to  stand  upon  the 
singleness  of  his  original  contract,  and  to  decline  any  legal  or  equitable  as- 
signments by  which  it  may  be  broken  into  fragments.  When  he  undertakes 
to  pay  an  integral  sum  to  his  creditor,  it  is  no  part  of  this  contract  that  he 
shall  be  obliged  to  pay  in  fractions  to  any  other  person :  per  Story,  J.,  in 
Mandeville  v.  Welch,  5  Wheat.  277.  It  is  to  be  observed  that  it  is  the  tacit 
if  not  the  express  understanding  between  banks  and  their  customers  that 
they  shall  have  the  right  to  draw  for  the  whole  or  a  part  of  the  funds  de- 
posited with  them.    A  depositor  may  draw  checks  upon  his  banker  at  pleas- 
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A  check  presented  and  paid  is  no  CTidence  of  money  lent  or  ad- 
vanced bj  the  banker  to  the  cu8tomer.(m)     On  the  contrary,  it  is 

(m)  Fletcher  v.  Manning,  12  M.  A  W.  571. 

ore,  for  the  whole  or  anj  part  of  the  moneys  to  his  credit  in  bank,  and  each 
holder  may  sue  and  recover:  Chicago  Ins.  Co.  v,  Stanford,  28  Illinois  168; 
Fo^^arties  v.  State  Bank,  12  Richardson  (Law)  518.  It  might  perhaps  be 
inferred  that  a  check  duly  presented  is  an  appropriation  of  so  mach  of  the 
drawer's  fnnds  in  their  hands,  and  that  if  payment  has  been  stopped,  as  is 
sometimes  done,  they  are  liable  to  the  holder  notwithstanding  the  drawer 
may  afterwards  withdraw  his  funds.  This  point  does  not  seem  settled :  Chitty 
on  Bills  281,  10th  £d.  See  Bnllard  v.  Randall,  1  Gray  665 ;  Corser  v.  Craig, 
1  Wash.  C.  C.  Rep.  424.  This  last  case  as  applicable  to  a  bill  of  exchange 
cannot  now  be  considered  as  law.  (See  anUf  p.  2,  n.)  A  bill  of  exchange  is 
not  an  eqaitable  assignment  or  appropriation,  bat  the  cases  treat  a  check  on  a 
banker  as  such ;  and  if  the  holder  is  a  holder  for  yaloe,  as  to  whom  the  drawer 
cannot  revoke  rightfully  the  power  which  he  holds,  coupled  with  an  interest, 
why  should  not  the  banker  upon  distinct  claim  and  notice  be  held  bound  by 
the  equity  ?  Howeyer  this  may  be,  such  a  result  would  doubtless  follow 
where  the  bank  upon  presentment  of  a  check  marks  it  good.  This  is  equiv- 
alent to  the  acceptance  of  a  bill,  and  operates  an  appropriation  to  that  check 
by  the  assent  of  the  bank :  Willets  v.  Phoenix  Bank,  2  Duer  121.  See  2  Story 
Rep.  502,^n  the  matter  of  Brown ;  Oirard  Bank  v.  Bank  of  Penn  Township, 
3  Wright  92;  Claflin  o.  Farmers'  Bank,  36  Barbour  540;  Meads  r.  The 
Merchants'  Bank,  25  New  York  143 ;  Farmers'  Bank  v.  Butchers'  Bank,  4 
Keman  623.  The  mere  priority  however  in  the  drawing  of  a  check  gives  no 
preference  to  the  holder  over  subsequent  checks;  and  it  would  seem  that 
where  several  checks  are  presented  at  the  same  time,  the  bank  is  not  bound 
to  pay  one  rather  than  another,  where  the  funds  in  hand  are  not  sufficient  to 
meet  all:  Dykers  v.  Leather  Manufacturing  Company,  11  Paige  611.  The 
insertion  of  the  word  "  mem."  in  a  bank  check  does  not  affect  its  negotiability, 
or  the  right  of  the  holder  to  present  it  to  the  bank  and  demand  payment  im- 
mediately ;  and  the  bank  will  be  protected  in  the  payment  of  such  checks  to 
the  same  extent  that  it  would  had  not  that  word  been  inserted :  Ibid.  See 
Story  on  Prom.  Notes,  {  499. 

The  holder  of  a  check  is  not  bound  to  receive  part  payment  thereof,  even 
if  the  bank  is  willing  to  pay  in  part.  He  has  a  claim  to  the  entire  sum  named 
therein.  On  the  other  hand,  the  bank  is  not  bound  to  pay  unless  it  is  in  full 
funds ;  and  it  is  not  obliged  to  pay  or  to  accept  to  pay  if  it  has  partial  funds 
only ;  for  it  is  entitled  to  the  possession  of  the  check  on  payment ;  and  indeed, 
in  the  ordinary  course  of  business,  the  only  voucher  of  the  bank  for  any  pay- 
ment is  the  production  and  receipt  of  the  check,  which  the  holder  cannot 
safely  part  vrith  unless  he  receives  full  payment,  nor  the  bank  exact  unless 
under  the  like  circumstances :  In  the  matter  of  Brown,  2  Story  Rep.  519.  In 
a  suit  against  a  bank  for  money  deposited  with  it  by  the  plaintiff*,  the  defend- 
ant produced  a  check  upon  the  bank,  which  it  had  paid,  for  the  amount  of 
the  money,  signed  by  the  plaintiff*  and  payable  to  the  order  of  Corlies  &  Co., 
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primd  facie  evidence  of  the  repayment,  to  the  amoant  of  the  check 
by  the  banker  to  the  costomer,  of  money  previoosly  lodged  by  the 
customer  in  the  banker's  hands.  A  check,  not  presented,  is  not 
evidence  of  money  previously  lent  by  the  drawer  to  the  payee.(n) 
In  other  words,  the  mere  circumstance  of  one  man  drawing  a  check 
in  favor  of  another  is  no  evidence  of  a  debt  due  from  the  drawer. 

A  check,  unless  dishonored,  is  payment.(o)  But  upon  the  ques- 
tion whether  a  debt  have  been  paid,  the  mere  production  of  a  check 
drawn  by  the  debtor  in  favor  of  the  creditor  and  paid  by  the  banker 
is  no  evidence  of  payment.(^)  It  must  be  further  shown  that  the 
check  passed  through  the  creditor's  hands.     For  this  purpose  it  is 

(n)  Pearoe  v,  Davis,  1  M.  &  Rob.  365  \  and  see  Aabert  9.  Walsh,  4  Taunt. 
293 ;  Gary  o.  Gerrish,  4  Esp.  9. 

(o)  Pearce  v,  Davis,  1  M.  &  Rob.  365.  See  Moore  o.  Barthrop,  1  B.  &  C.  5 
(8  E.  C.  L.  R.) ;  2  D.  &  R.  25.  Where  a  check  was  given  by  a  debtor  to  a 
mutual  agent  for  both  debtor  and  creditor,  and  the  agent  desired  it  to  be 
crossed  with  the  name  of  his  own  banker,  who  stopped  the  proceeds,  it  was 
held  by  the  Court  of  Error,  reversing  the  decision  of  the  megority  of  the 
Court  of  Common  Pleas,  to  be  a  good  payment :  Bridges  v.  Garratt,  L.  R.,  4 
C.  P.  481 ;  5  C.  P.,  in  error,  451 ;  39  L.  J.  251. 

(p)  Egg  V.  Barnett,  3  Esp.  196 ;  Pearce  v.  Davis,  supra  i  Lloyd  o.  Sandi- 
lands,  Gow  15  (5  E.  C.  L.  R.). 

and  with  the  name  of  this  firm  written  upon  it ;  it  was  proved  that  this  was 
not  the  indorsement  of  the  firm,  and  that  it  never  owned  or  had  any  interest 
in  the  check ;  held  that  the  plaintiff  was  entitled  to  recover :  Morgan  v.  The 
Bank  of  the  State  of  New  York,  1  Kernan  404.  A  bank  is  liable  to  the  payees 
of  a  check  made  payable  to  their  order,  when  the  check  is  paid  on  a  forged 
indorsement :  Yanbibbon  o.  Bank,  14  Louisiana  Annual  481. 

A  check  payable  to  A.  B.  or  bearer  is  not  evidence  of  money  lent  and  ad- 
vanced to  A.  B.  by  the  drawer  of  the  check :  Flemming^s  Ex'rs  v.  McCiain, 
13  Penna.  State  Rep.  177 ;  Baker  to,  Williamson,  4  Ibid.  469.  The  presump- 
tion is  that  it  was  given  in  payment  of  a  debt,  or  that  cash  was  given  for  it 
at  the  time.  A  check  in  the  hands  of  the  bank  or  banker  upon  which  it  is 
drawn  is  merely  primd  fchcie  evidence  of  the  repayment  to  the  amount  of  the 
check  by  the  banker  to  the  customer  of  money  previously  lodged  by  the  cus- 
tomer in  the  banker's  hands :  The  Lancaster  Bank  o.  Woodward,  18  Penna. 
State  Rep.  361.  A  naked  check,  payable  to  A.  or  bearer,  is  not  per  se  evi- 
dence of  payment  to  A.  It  must  be  proved  that  he  received  the  money  at  the 
bank ;  and  in  order  to  charge  him  as  a  debtor,  evidence  of  the  consideration 
of  the  check  should  be  given:  Patton  v.  Ash,  7  Serg.  &  Rawle  116.  See 
Cromwell  v.  Lovett,  1  Hall  56 ;  s.  c,  6  Wend.  369 ;  People  v.  Newell,  4 
Johns.  296 ;  The  People  v.  Baker,  20  Wend.  602.  A  bank  check,  until  cashed, 
is  no  payment:  The  People  v.  Baker,  20 .Wend.  602. 
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prndent  to  emsae  the  pftjee  to  vrlie  kjs  ZAse  acr:»si  tie  check  or  to 
indorse  it.'^;  Bat  it  k  not  necesaarj  to  go  on  and  sh-jw  that  the 
debtor  piid  the  check  to  the  creditor,  r) 


When  the  acceptor  or  drmwee  of  a  bd  prc>f^»se9  to  paj  bj  a 
cheeky  the  holder  shviijd  Lot«  in  5tr:ct&e<«,  give  ap  tbe  b.ll  till  the 
check  is  pmid^isi    It  has,  howerer*  been  *hrM  that  tLe  hoMer 


is  not  guilty  of  neglect  in  gi^ng  ap  tie  b.ll  before  the  check  ^  *  J 
is  paid  ;(^)  bat  it  is  beliered  not  to  be  osna!  at  this  daj  with  London 
bankers  to  exchange  bill^  for  checks,  and  it  is  doubtful  whether  thej 
would  now  be  protected  in  so  doir  ^.  If  a  cre<I:^>r,  however,  in  paj- 
ment  of  anj  other  debt  than  a  bill  or  note,  uke  a  check,  and  the 
banker  fail,  or  the  check  be  dishonored,  the  creditor's  remedies  re- 
main entire.(u) 

It  has  been  said  that  the  holder  of  an  unpaid  check,  as  assignee 
of  a  chose  in  action,  has  an  equitable  claim  on  the  drawee,  and  in 
the  event  of  his  bankmptcj  may  prove  nnder  the  fiat.(x)  But  in 
America  it  haa  been  held  that  a  check  is  not  an  equitable  transfer 
bj  the  drawer  of  a  part  of  the  debt  due  to  him  from  the  backer, 
and  the  decisions  of  the  English  courts  are  to  the  same  effect.(y) 

It  seems  that  the  death  of  the  drawer  of  a  check  is  a  countermand 
of  the  banker's  authority  to  pay  it.  But  that  if  the  banker  do  pay 
the  check  before  notice  of  the  death,  the  payment  is  good. (2)^ 

{q)  Aabert  v,  Walsh,  4  Taunt  293 ;  Lloyd  9.  Sandilands,  Oow  15. 

(r)  Moantfoid  ©.  Harper,  16  M.  A  W.  825 ;  Boswell  v.  Smith,  6  C.  A  P.  60 
(25  E.  C.  L.  R.). 

(*)  Marina  21 ;  Ward  v.  Evans,  12  Mod.  521 ;  Vernon  r.  Boverie,  2  Show.  296. 

(0  Rassell  ©.  Haokey,  6  T.  R.  13 ;  Ridley  9.  Blackett,  Peake's  Add.  C.  62. 

(tt)  Everett  v,  Collins,  2  Camp.  515;  Dent  ».  Dunn,  3  Camp.  296;  Marah 
V.  Pedder,  Holt  72 ;  4  Camp.  257,  a.  c. ;  Tapley  ».  Martens,  8  T.  R.  451 ; 
Wyatt  r.  Marquis  of  Hertford,  3  East  147. 

{x)  In  Fry  and  Chapman's  bankruptcy,  in  the  year  1829,  several  holders 
of  checks  on  the  bankrupts  claimed  to  prove,  alleging  that  they  were  equitable 
aflsignees  of  choses  in  action.    The  commissioners  took  time  to  consider  and 
afterwards  disallowed  the  claim.    See,  too,  Ex  parte  Shellard,  L.  R  17  Eq 
109.     .  *' 

(y)  BaUard  v,  Randall,  1  Gray  605 ;  Shand  ».  Du  Buisson,  L.  R.  18  Eq.  283  j 
Hopkinson  v.  Forster,  19  Eq.  74 ;  Bank  of  Louisiana  v.  Bank  of  New  Orleans' 
L.  R.  6  H.  of  L.  352.  ' 

(z)  Tate  V.  Hilbert,  2  Ves.  jun.  118.  It  may  be  otherwise  of  a  check  pay- 
able to  order:  Rolls  o.  Pearce,  L.  R.  5  Chan.  Div.  730. 


*  In  the  editions  prior  to  the  eighth,  the  author  had  the  paragraph  2  "  A 
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If  the  sum  for  which  the  customer  drew  the  check  be  fraudulently 
altered  and  increased,  and  the  banker  pay  the  larger  sum,  he  can- 
not charge  his  customer  with  the  excess,  but  must  bear  the  lo8S.(a) 
But  should  any  act  of  the  drawer  himself  have  facilitated  or  given 
occasion  to  the  forgery,  he  must  bear  the  loss  himself.  A  customer 
of  a  banker  on  leaving  home  entrusted  to  his  wife  several  blank 
forms  of  checks,  signed  by  himself,  and  desired  her  to  fill  them  up 
according  to  the  exigency  of  his  business.  She  filled  up  one  with 
r*241  *^^  words  fifty-two  pounds  two  *shilltngs,  beginning  the  word 
fifty  with  a  small  letter  in  the  middle  of  a  line.  The  figures 
52  :  2  were  also  placed  at  a  considerable  distance  to  the  right  of  the 
printed  <£.  She  gave  the  check,  thus  filled  up,  to  her  husband's 
clerk,  to  get  the  money.  He,  before  presenting  it,  inserted  the 
words  ^^ three  hundred'*  before  the  word  fifty^  and  the  figure  3 
between  the  printed  £  and  the  figures  52  :  2,  so  that  it  then 
appeared  to  be  a  check  for  352 :  2.  It  was  presented,  and  the 
bankers  paid  it.  Held  that  the  improper  mode  of  filling  up  the 
check  had  invited  the  forgery,  and,  therefore,  that  the  loss  fell  on 
the  customer  and  not  on  the  bank6r.(6) 

Branches  of  the  same  banking  company  in  different  towns  are 
for  many  purposes  distinct.  They  may  give  notices  of  dishonor  to 
each  other,  and  a  check  upon  one,  when  cashed  by  another,  may  be 

(a)  Hall  r.  Fuller,  5  B.  &  C.  750  (11  E.  C.  L.  R.) ;  8  D.  &  R.  464,  s.  c. ; 
Smith  V.  Mercer,  6  Taunt.  76  (1  E.  C.  L.  R.) ;  1  Marsh.  453,  s.  c. 

(b)  Young  9.  Grote,  4  Bing.  253  (13  E.  G.  L.  R.) ;  12  Moore  484,  s.  c.  See 
obBervations  on  this  important  case,  post. 

check  cannot  be  the  subject  of  a  donatio  mortis  causa  :^^  Tate  v,  Hilbert,  2 
Yes.  jun.  Ill;  Riddell  v.  Dobru,  1838,  3  Jurist  722.  But  if  the  payee  receive 
the  money  before  the  donor's  death,  or  before  the  banker  has  notice  of  it,  the 
gift  will  be  good :  Ibid.  To  which  the  American  editor  appended  the  follow- 
ing note :  That  is,  a  check  drawn  by  the  donor  himself.  A  draft  is  not  the 
subject  of  a  doncUio  mortis  causa  by  the  drawer  when  it  has  not  been  accepted 
by  the  drawee :  Harris  v.  Clark,  2  Barb.  Sup.  Ct.  Rep.  94.  The  delivery  of 
any  instrument  which  operates  as  an  assignment  to  the  donee  of  the  funds 
of  the  donor,  in  the  hands  of  a  third  person,  would,  it  seems ^  constitute  a  valid 
gift,  causa  mortis.  But  the  delivery  to  the  donee  of  a  draft  by  the  donor, 
upon  a  third  person,  who  is  in  possession  of  his  funds,  does  not  so  operate  as 
an  assignment  of  a  sum  mentioned  therein,  until  the  draft  has  been  accepted, 
and  therefore  does  not  constitute  a  valid  donatio  causa  mortis:  Harris  v. 
Clark,  3  Comstock  93.  Death  of  drawer  before  acceptance  is  a  revocation : 
Helfenstein's  Estate,  77  Pa.  St.  328. 
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considered  as  transferred  and  not  paid.(<;)  But  a  balance  at  one 
branch  may  be  applied  in  reduction  of  an  overdrawn  account  at 
another,  even  without  notice  to  the  customer.((2) 

When  a  plurality  of  persons,  not  being  partners  in  trade,  have 
money  in  a  bank,  they  must  each  sign  the  check.  If  one  abscond, 
equity  would  relieve  the  others,  and  assist  them  to  get  the  money. (e) 

It  has  not  been  unusual  for  bankers  to  enter  checks  in  the  pass- 
book as  of  the  date  when  they  were  drawn,  and  not  as  of  the  date 
when  they  were  actually  paid,  and  to  calculate  interest  accordingly. 
But  a  banker  should  debit  his  customer,  not  from  the  date  of  the 
check,  but  from  the  time  of  payment.(/) 

The  9  &  10  Will.  3,  c.  17,  applies  only  to  bills  of  exchange  pay- 
able afttr  date*  Checks,  therefore,  are  not  prote6table,(jjr)  though 
generally  they  fall,  it  is  conceived,  within  the  other  principles 
relating  to  notice  of  dishonor  of  bills  of  exchaDge.(Ay 

^A  stakeholder  who  cashes  a  check  deposited  with  him  is   r^o^l 
not,  if  the  parties  agreed  to  treat  the  check  as  money, 
guilty  of  a  breach  of  duty.(t) 

As  to  the  title  of  a  man  receiving  money  on  an  overdue  check 
which  had  been  lost,  see  the  chapter  on  Transfer. 

A  check  is  within  the  Bills  of  Exchange  Act,  18  &  19  Vict.  c. 
67.(*) 

(c)  Olode  V.  Bailey,  12  M.  &  W.  51 ;  Woodland  v.  Fear,  26  L.  J.,  Q.  B.  202 ; 
7  E.  &  B.  519  (90  £.  G.  L.  R.),  s.  c. 

(d)  Qarnett  v.  McRewan,  L.  R.  8  Ex.  10. 

(e)  Ex  parte  Hunter,  2  Rose  363.     See  j709<,  ohapu  xv.  on  Patmbnt. 
{/)  Ooodbody  v,  Foster,  Camb.  Sum.  Ass.  1831,  Lyndhurst,  C.  B. 
{g)  Grant  v.  Vanghan,  3  Bafr.  1516. 

(A)  See  the  remarks  of  Lord  Ellenboroogh  in  Rickford  tf.  Ridge,  2  Camp. 
539 ;  6th  American  ed.  of  Byles  on  Bills,  pp.  37  and  445. 

(t)  Williamson  v.  Godfrey,  9  Ad.  &  £.  536  (36  E.  C.  L.  R.). 

\k)  Eyre  o.  Waller,  29  L.  J.,  Ex.  246 ;  5  H.  &  N.  460 ;  and  formerly,  like 
a  bill  or  note,  might  be  referred  to  the  Master  to  compute  principal  and  in- 
terest: Bentham  p.  Lord  Chesterfield,  5  Scott  117.    But  since  15  &  16  Vict. 


>  Griffin  9.  Kemp,  46  Ind.  172. 
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A  check  may  be  taken  in  execution.  (7) 

The  statute  16  &  17  Yict.  c.  59,  s.  19,  introdnced  a  new  descrip- 
tion of  draft  on  a  banker,  differing  in  some  respects  from  a  check 
and  in  others  from  a  bill  of  exchange.  The  enactment  applies  to 
a  draft  on  a  banker  payable  to  order  on  demand.  The  statute 
enacts  that  the  banker  who  pays  the' bearer  is  not  to  be  responsible 
for  the  genuineness  of  the  indorsement,  as  be  would  be  if  it  were 
an  ordinary  bill  of  exchange ;  but,  on  the  other  hand,  the  bearer 
cannot  charge  the  drawer  without  making  title  through  the  first  in- 
dorsement, as  he  could  on  an  ordinary  check  payable  to  bearer.(m) 
An  indorsement  by  an  agent  in  fraud  of  his  principals  is  within 
this  section;  (n) 

A  banker's  draft  payable  to  order  is  now  very  commonly  used 
for  remittances  by  post  or  otherwise.  No  innocent  transferee  for 
value  can  succeed  in  an  action  against  the  drawer  unless  he  derive 
title  through  the  payee's  indorsement.  The  drawer  is  therefore,  in 
an  action  against  himself  on  the  check,  protected  by  the  ordinary 
consequences  of  forgery,  civil  and  criminal.  While  in  an  action 
by  himself  against  his  own  banker  for  the  balance  of  his  account, 
the  banker,  when  he  sets  up  as  an  answer  the  payment  of  the 
check,  is  at  all  events  in  no  better  position  than  he  would  have  oc- 
P^ng-1  cupied  had  the  check  been  originally  made  ^payable  to 
bearer.  Indeed,  cases  may  be  imagined  in  which  the  forged 
indorsement  may  assist  the  drawer  in  proving  collusion  or  gross 
negligence  against  the  banker. 

It  has  long  been  a  common  practice,  not  only  in  the  city  of 
London,  but  throughout  England,  to  write  across  the  face  of  a  check 
the  name  of  a  banker.  The  meaning  of  this  crossing  was  to  direct 
the  drawees  to  pay  the  check  only  to  the  banker  whose  name  was 
written  across ;  and  the  object  was  to  invalidate  the  payment  to  a 
wrongful  holder  in  case  of  loss ;  but  it  has  been  held  that  at  com- 

c.  76,  8.  93,  judgment  by  default  in  case  of  a  debt  or  liquidated  demand  has 
been  final :  Ord.  XIII.  r.  3.  Such  a  judgment  is  interlocutory  so  far  as  appeal 
is  concerned :  Discount  Co.  9.  Lagrange,  L.  R.,  3  C.  P.  Div.  67. 

(1)1  &2  Vict.  c.  110,  8.  12;  Watts  o.  Jefieries,  3  Mac.  &  G.  422;  15  Jur. 
435,  8.  c. 

(m)  The  banker  only  is  protected,  not  third  parties :  Ogden  p.  Benas,  L. 
R.,  9  C.  P.  513 ;  Arnold  v.  Check  Bank,  L.  R.,  1  C.  P.  Div. 

(n)  Charles  v.  Blackwell,  L.  R.,  2  C.  P.  Div.  151. 


OF    A    CHBCK    ON    A    BANKBB.  26 

mon  law  the  effect  is  to  direct  the  drawees  to  pay  the  check  not  to 
any  particular  banker,  but  only  to  s<nne  banker,  and  not  to  restrict 
its  negotiability.  Therefore,  as  between  the  banker  and  his  ens- 
tomer,  the  circamstance  of  the  banker  paying  a  crossed  check 
otherwise  than  through  another  banker  is  at  common  law  strong 
eyidence  of  negligence  on  the  part  of  the  banker,  rendering  him 
responsible  to  his  customer,  (o)'  The  holder  may  at  common  law 
erase  the  name  of  the  banker  and  either  substitute  that  of  another 
banker  or  leave  the  words  and  Co.  remaining  alone.( ;>)  It  is  also 
not  unusual  to  write  the  words  and  Co.  only,  in  the  first  instance, 
leaving  the  particular  banker's  name  to  be  filled  up  afterwards  or 
not,  so  as  to  insure  the  presentment  by  some  banker  or  other.(}) 

The  act  now  regulating  crossed  checks  is  the  89  k  40  Vict.  c. 
81,  repealing  the  former  acts  on  the  subject,  though  preserving 
existing  right8.(r)  It  introduces  *'not  negotiable"  ^checks,  r^oTI 
that  is  to  say,  instruments  which  are  freely  negotiable,  but  to 

(o)  Bellamy  o.  Majoribanks,  7  Exoh.  389 ;  Carlon  o.  Ireland,  25  Law  J., 
Q.  B.  113 ;  5  E.  ft  B.  765,  s.  c.  (85  E.  C.  L.  R.). 

(p)  Stewart  v.  Lee,  1  M.  ft  M.  158 ;  Bellamy  o.  Mijoribanks,  tiipra.  Bat 
see  now  21  ft  22  Viet.  o.  79,  infra. 

(g)  Boddington  v.  Schlencker,  4  B.  ft  Ad.  752  (24  E.  C.  L.  R.) ;  1  N.  ft 
M.  540,  8.  c. ;  Carlon  v,  Ireland,  aupra,  C.  drew  a  check  on  hie  banker,  pay- 
able to  A.  and  6.,  assignees  of  C,  or  bearer,  and  wrote  the  name  of  their 
banker  across  it.  B.,  who  had  another  prirate  acoount  with  the  banker,  paid 
the  check  into  that  acoount;  it  was  held  that  the  bankers  were  justified  in 
applying  it  to  that  accoant,  the  drawer's  writing  the  name  of  the  bankers  of 
the  payees  of  the  check  across  it  not  being,  according  to  the  custom  of  trade, 
information  to  the  bankers  that  the  money  was  the  money  of  the  payees. 

(r)  Those  acts  were  the  19  ft  20  Viet.  o.  25  and  the  21  ft  22  Vict.  c.  79. 
The  former  of  these  enacted  that  where  a  draft  payable  to  bearer  or  order  on 
demand  bore  across  its  face  the  name  of  any  banker  or  the  words  "  and  Com- 
p%ny"  in  fall  or  abbreyiated  between  two  transrerse  lines,  such  draft  should 
only  be  paid  to  or  throagh  some  banker.  This  statute  did  not  in  any  way 
interfere  with  the  negotiability  of  crossed  checks.  It  was  held  by  the  Com- 
mon Pleas  ander  this  act  in  Simmons  v,  Taylor,  27  L.  J.  45 ;  4  C.  B.,  N.  S. 
463  (93  £.  C.  L.  R.),  that  the  crossing  was  no  part  of  the  check,  and  ito 
ftuadulent  obliteration  no  forgery,  and  therefore  that  the  payment  without 
negligence  to  a  holder  not  being  a  banker  of  a  draft  the  crossing  whereof 
had  been  fraudulently  obliterated  was  as  between  the  banker  and  his  cus- 
tomer a  good  payment.  The  21  ft  22  Vict.  c.  79  accordingly  enacted  that  the 
crossing  should  be  a  part  of  the  check  and  ito  fraadalent  obliteration  or  al- 
teration a  forgery  (ss.  1,3).  That  if  a  check  was  once  crossed  with  the  name 
of  a  particular  banker  it  was  henceforth  to  be  payable,  only  throagh  that 
banker  (s.  2).     And,  further,  that  a  payment  made  without  negligence  of  a 
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which  a  bona  fide  holder  for  value  does  not  acquire  a  new  and  inde- 
pendent title,  but  can  only  have  such  title  as  his  transferor  had. 
This  provision  must  greatly  lessen,  if  it  does  not  entirely  remove, 
risk  from  theft  or  loss,  as  a  thief  or  finder  can  have  no  title  and 
therefore  cannot  convey  one. 

It  recognizes  and  maintains  the  former  distinction  between  checks 
crossed  generally  and  checks  crossed  specially — the  former  being 
payable  through  any  banker,  the  latter  only  through  the  banker 
named  in  the  crossing ;  (jl)  and  the  drawee  is  made  liable  to  the  trae 
owner  of  the  check  for  any  loss  occasioned  by  his  paying  in  dis* 
r*281  ^^S^^^  *of^the  8tatute.(^)  A  lawful  holder  may  cross  an 
uncrossed  check  either  generally  or  specially,  or  may  speci- 
ally cross  a  check  crossed  generally. (t^)  A  banker  only  can  recrosa 
to  his  agent  for  collection,  being  a  banker,  a  check  already  crossed 
specially;  in  any  other  case,  if  there  be  more  than  one  special 
crossing  on  the  check,  the  drawee  shall  refuse  payment.(x)  A 
banker  who  in  good  faith  and  without  negligence  duly  pays  a 
crossed  check,  is  to  be  in  the  same  position  as  if  the  true  owner 

draft  the  crossing  of  which  had  been  altered  or  obliterated  should  not  be 
questioned  (s.  4).  It  will  be  noticed  that  the  negotiability  of  the  checks 
was  not  in  any  way  restricted  by  either  of  the  above  acts,  so  that  a  payment 
made  to  the  wrong  banker,  provided  it  reached  the  rightful  holder,  was 
good :  Smith  v.  Union  Bank,  L.  R.,  10  Q.  B.,  where  a  crossed  check  indorsed 
in  blank  was  stolen  and  ultimately  presented  by  a  bona  fide  holder  through 
another  bank  than  that  named  in  the  crossing.  The  drawees  who  paid  it 
in  disregard  of  the  statute  were  held  not  to  be  liable  in  an  action  at  the  suit 
of  the  loser,  as  he  was  not  the  holder ;  there  was  no  privity  of  contract  be- 
tween him  and  them,  and  his  loss  was  in  no  way  occasioned  by  their  act, 
inasmuch  as  they  had  paid  the  rightful  owner.  This  case  led  to  the  present 
statute  being  passed,  as  the  mercantile  world  seem  to  have  thought  that 
crossed  checks  were  not  freely  negotiable.  It  is  conceived  that  it  is  compe- 
tent for  a  man  to  draw  a  check  without  any  words  of  negotiability,  in  which 
case  the  payee  may  indorse  so  as  to  make  himself  but  not  the  original  drawer 
liable  to  the  indorsee.  A  notice  on  the  face  of  the  check  professing  to  re- 
strict the  payment  to  the  payee^s  account  at  the  bank  named  in  the  crossing 
has  also  been  used  ;  there  is  believed  to  be  no  legal  decision  as  to  the  validity 
of  such  a  restriction,  but  at  the  least  it  must  be  strong  evidence  of  notice  to 
all  parties  through  whose  hands  the  check  passes.  It  may  be  noticed  that 
restrictive  indorsements  are  well  known.  See  post^  p.  158.  The  case  of 
Bobbett  V,  Pinkett,  L.  R.,  1  Ex.  Div.  368,  was  more  a  question  of  parties  than 
o£  law,  as  the  drawer  and  not  the  payee  was  suing  an  innocent  holder  for 
tne  proceeds  of  a  check  that  had  been  stolen  and  iiidorsed  by  a  forgery. 

(*)  Sec.  7.  (0  Sec.  10. 

(u)  Sec.  5.  (x)  Sec.  8. 
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bad  been  paid ;  and  so  too  the  drawer,  if  the  check  has  come  to  the 
hands  of  the  pa7ee.(y)  Where  the  crossing  has  been  obliterated  or 
tampered  with,  a  banker  paying  the  check  band  fide  shall  not  be 
responsible,  nor  shall  the  payment  be  called  in  qaestion.(2)  If  a 
check  crossed  either  generally  or  specially  bear  the  words  ^^  not 
negotiable,"  the  transferee  shall  neither  have  nor  be  capable  of 
giying  a  better  title  than  his  transferor  had.(a)  These  words  may 
be  added  by  a  lawful  holder  to  any  crossed  check.  A  banker 
hand  fide  receiving  payment  for  a  customer,  of  a  check  crossed  to 
himself,  shall  not,  in  case  the  title  to  the  check  prove  defective, 
incur  any  liability  to  the  true  owner  merely  on  account  of  having 
received  Buch  payment.  (6) 

(y)  Sec.  9.  (s)  Sec.  11. 

(a)  Sec.  12.  (b)  Sec.  12. 
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A  MBRE  acknowledgment  of  a  debt  does  not  amount  to  a  prom- 
issory note.^ 


^  That  a  due  bill  is  a  promissory  note,  see  Cummin^s  v.  Freeman,  2  Hamph. 
143 ;  Finney  v.  Shirley,  7  Missouri  42 ;  McGowen  v.  West,  Ibid.  569 ;  Harrow 
V.  Dugan,  6  Dana  341 ;  Marrigan  v.  Page,  4  Humph.  247.  A  written  ac- 
knowledgment of  indebtedness  in  a  certain  sum  to  a  certain  person,  with  a 
statement  of  the  consideration,  is  a  promissory  note :  Fleming  v,  Burge,  6 
Alabama  373.  The  plaintiff  declared  on  the  following  instrument,  signed  by 
the  defendant : — *'  This  is  to  certify  that  I  did,  in  the  year  1844,  purchase  of 
A.  his  tan-yard  and  stock,  for  which  I  did  promise  to  pay  B.,  for  the  benefit 
of  A.,  four  hundred  and  seventy-five  dollars ;  which  amount  I  do  hereby 
acknowledge  to  be  unpaid  and  yet  due ;  and  one  note  of  hand  for  fifty-three 
dollars  and  fifty  cents,  which  note  is  said  to  be  lost  or  mislaid,  each  amount 
bearing  interest  from  January  1, 1845  ;^* — held  that  the  foregoing  instrument, 
in  legal  contemplation,  was  a  due  bill  and  might  be  declared  on  as  a  promis- 
sory note :  Lowe  v.  Murphy,  9  Georgia  338.  A  due  bill  to  bearer — without 
time — is  a  promissory  note  payable  immediately  and  not  entitled  to  grace : 
Sachett  v.  Spencer,  29  Barbour  180.  Due  A.  B.  or  order  on  demand  is  a 
promissory  note :  Carow  v,  Hayes,  47  Maine  257 ;  Brady  v.  Chandler,  31 
Missouri  28. 

A  writing,  "  Due  H.  or  order  the  sum,  &c.,  for  value  received  of  him,  and 
on  settlement  up  to  date,"  signed  **  M.,"  is  a  promissory  note  payable  imme- 
diately :  Huyck  v.  Meador,  24  Ark.  191.  "  N.  0.  W.  Cr.  By  labor  at  $4  per 
day,  $67,  good  to  bearer,''  held  to  be  a  negotiable  promissory  note :  Hulsey 
0.  Winslow,  59  Maine  170.  A  paper  as  follows :  "  $525.  Conger,  August  23, 
1865.  Due  G.  S.  W.  on  corn  five  hundred  and  twenty-five  dollars,  A.  B.,"  is 
a  negotiable  promissory  note  and  should  be  stamped  as  such :  Jacquin  t?. 
Warren,  40  Illinois  469.  A  note  in  this  form :  "  Due  W.  B.  D.  or  order," 
signed  by  two  persons,  is  a  joint  note:  Bacon  t>.  Bicknell,  17  Wise.  523. 

*'  I  owe  the  estate  of  T.  W.  $190  15,  May  13,  1863,"  held  not  a  promissory 
note:  Bowles  v,  Lambert,  54  Illinois  237.  A  deposit  book  issued  by  a 
savings  bank  is  not  negotiable,  and  the  assignee  cannot  maintain  an  action 
on  it  in  his  own  name  against  the  bank:  Howard  v,  Windham  County 
Savings  Bank,  40  Vermont  597. 
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Such  an  acknowledgment  is  freqaently  made  in  an  abbreviated 
form,  thus : 

London,  let  January,  1866. 
Mr.  A.  B. 

1 0  u  jeioo. 

CD. 

« 

An  acknowledgment  of  a  debt  in  this  form  is  called  an  I  0  U. 
It  is  evidence  of  an  account  stated,  but  not  of  money  lent.(a) 

Not  amounting  to  a  promissory  note9(&)  t^nd  being  merely  evi- 
dence of  a  debt  due  by  virtue  of  some  antecedent  contract,  it 
requires  no  stamp,  (c)  Nor  indeed  is  a  stamp  required  for  any 
instrument  which  is  merely  an  acknowledgment  of  money  deposited 
to  be  accounted  for,  and  not  a  receipt  for  money  antecedently 
due.(<2)  Therefore  a  paper  stating  that  the  party  signing  it  had 
certain  bills  in  his  hands,  which  he  held  to  get  discounted  or  return 
on  demand,  requires  no  8tamp.(e) 

Bat  if  the  I  0  U  contain  an  agreement  that  it  is  to  be  paid  on  a 
given  day  it  will  be  a  promissory  note,  and  must  *be  stamped   r^^onn 
as  such.     And  if  the  contracting  words  be  such  as  to  make 
it  not  a  promissory  note,  but  an  agreement,  it  must  be  stamped 
accordingly,(/)  unless  it  be  under  5L  in  amount.(^) 

The  following  instrument  was  held  to  be  a  mere  I  0  U,  not  to  be 
a  promissory  note,  and  to  require  no  stamp:   "1839,  Nov.  11, 

(a)  Fesenmayer  v.  Adeock,  16  M.  &  W.  449. 

(6)  Bat  if  the  consideration  be  stated,  it  has  been  held  in  America  to  be  a 
promissory  note :  Fleming  v.  Barge,  6  Alabama  373. 

{e)  Fisher  9.  Leslie,  1  £sp.  425 ;  Israel  o.  Israel,  1  Gamp.  499 ;  Childers  v, 
Boulnois,  D.  k  R.  N.  P.  G.  8 ;  Beeching  v.  Westbrook,  8  M.  &  W.  412. 

{d)  Tompkins  v.  Ashby,  6  B.  &  C.  541  (13  E.  C.  L.  R.) ;  9  D.  &  R.  643 ;  1 
M.  A^  M.  32,  s.  c. ;  Casbome  v.  Button,  Selwyn^s  N.  P.  381,  9th  ed. ;  Payne 
«.  Jenkins,  4  G.  A;  P.  324  (19  £.  G.  L.  R.) ;  Hopkins  v.  Abbott,  L.  R.  19  £q. 
222. 

(e)  Mullett  V.  Hatchison,  3  G.  &  P.  92  (14  £.  G.  L.  R.) ;  7  B.  &  G.  639  (14 
E.  G.  L.  R.),  s.  c. ;  Langdon  v,  Wilson,  2  Man.  ft  R.  10 ;  Williamson  o.  Ben- 
nett, 2  Gamp.  417  *,  Home  v.  Redfeam,  4  Ring.  N.  G.  433  (33  £.  G.  L.  R.) ;  6 
Scott  260,  s.  c. 

(/)  Brooks  r.  Elkins,  2  M.  &  W.  54. 

(g)  Evans  v.  Phillpotts,  9  G.  ft  P.  270  (38  £.  G.  L.  R.) ;  23  Vict.  o.  15 ;  33 
ft;  34  Yiot.  0.  97,  Sched. 
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I  0  U  forty-five  pounds  thirteen  shillings,  which  I  borrowed  of 
Mrs.  Melanotte,  and  to  pay  her  five  per  cent,  till  paid."(A)  An 
instrument  in  this  form,  ^'10  Mr.  John  Gould  the  sum  of  2002. 
for  value  received,"  requires  no  stamp.(f ) 

It  is  conceived  that  a  mere  I  0  U,  given  by  a  surety  for  the  debt 
pf  another  man,  is  void  by  the  Statute  of  Frauds.(A;)  But  perhaps 
the  Mercantile  Law  Amendment  Act  (19  &  20  Vict.  c.  97,  s.  3), 
which  removes  the  necessity  of  the  consideration  appearing  in 
writing,  may  obviate  the  objection.(?) 

An  I  0  U  ought  regularly  to  be  addressed  to  the  creditor  by 
name ;  but  though  not  addressed  to  any  one  it  will  be  evidence  for 
the  plaintiff*,  if  produced  by  him.(w)  This  rule  was  convenient  and 
safe.  For,  before  the  alteration  of  the  law  making  parties  to  the 
action  competent  witnesses,  if  the  I  0  U  were  given  (as  it  often  is) 
when  no  one  but  the  plaintiff  and  defendant  was  present,  it  would 
have  been  impossible  for  the  plaintiff  to  prove  how  he  became 
possessed  of  it ;  but  if  the  I  0  U  were  given  to  a  third  party  the 
defendant  had  ordinarily  the  means  of  proving  it. 

It  has  been  held  that  a  bill  in  equity  would  lie  to  discover 
whether  an  I  0  U  were  given  for  a  gaming  debt.(n) 

There  are  cases  where  the  court  will  restrain  an  ^ction  on  an 
I  0  U.(o) 

(h)  Melanotte  v.  Teasdale,  13  M.  &  W.  216 ;  Smith  v.  Smith,  1  F.  &  F.'539. 

{i)  Gould  V.  Coombs,  14  L.  J.  C.  P.  175 ;  1  C.  B.  643  (50  E.  C.  L.  R.),'  s.  c. 

(k)  So  held  by  the  Court  of  Exchequer  in  1845.  ^Admitted  by  counsel  to 
be  so.  And  see  Oould  v.  Coombs,  14  L.  J.  C.  P.  175 ;  1  C.  6.  550  (50  £.  C. 
L.  R.). 

(I)  An  I  0  U  jointly  signed  by  debtor  and  surety  was  held  eyidence  of  a 
joint  account  stated  with  creditor :  Buck  v.  Hurst,  L.  R.  1  C.  P.  297. 

(m)  Curtis  v,  Rickards,  1  M.  &  G.  46 ;  1  Scott  N.  R.  155 ;  Douj^las  v.  Holme, 
12  A.  &  E.  146  (40  E.  C.  L.  R.) ;  Fisher  v,  Leslie,  1  Esp.  427 ;  Fesenmayer  o. 
Adcock,  16  M.  &  W.  449. 

(«)  Wilkinson  v.  L'Eaugier,  2  Y.  &  Col.  366. 

(o)  Quarrier  r.  Colston,  12  L.  J.  Ch.  57 ;  6  Jur.  959. 
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P^qo-i       *  Whatever  a  man  may  do  by  himself  (except  in  virtue  of 
a  delegated  authority)  he  may  do  by  his  agent.(a) 

■ 

Disqualifications  for  contracting  on  a  person's  own  account  are 
not  disqualifications  for  contracting  as  an  agent  for  another ;  for 
an  agent  is  considered  as  a  mere  instrument.  Therefore,. infants,(&) 
married  women,  persons  attainted,  wtlawed  or  excommunicated, 
aliens,  and  other  persons  laboring  under  disabilities,  may  be 
agents.  ((?y 

Loose  expressions  are  to  be  found  in  the  booly  as  to  the  distinc- 
tion between  a  special  and  a  general  agent.  But  all  agents  are 
more  or  less  general,  and  all  are  more  or  less  special. 

A  more  important  distinction  is  between  the  actual  and  the 
ostensible  authority  of  an  agent.  If  the  principal's  representations 
or  acts  give  to  the  agent  the  appearance  of  an  authority  larger 
than  the  agent  actually  possesses,  the  principal  may  be  bound  by 
such  of  the  agent's  acts  as,  although  beyond  the  line  of  the  agent's 
actual  authority,  are  still  within  the  margin  of  his  ostensible  or 
apparent  authority.  And  this,  on  the  established  and  elementary 
principle  that  untrue  representations,  on  the  faith  of  which  a  man 
induces  a  third  person  to  act,  bind  the  party  making  them. 

No  particular  form  of  appointment  is  necessary  to  enable  an 
rmoQ-y   agent  to  draw,  accept  or  indorse  bills,  so  as  .to  charge  ^his 
principal.     He  may  be  specially  appointed  for  this  purpose 
or  may  derive  his  power  from  some  general  or  implied  authority.' 

(a)  Combe's  case,  9  Rep.  75. 

(2>)  But  an  infant,  though  he  may  be  a  private,  cannot  be  a  public  attor- 
ney, that  is,  an  attorney  at  law  to  conduct  suits :  Mirror,  c.  2,  s.  21 ;  Co. 
Litt.  128  a. 
-    (c)  Co.  Litt.  52  a. 

'  A  slave  may  be  an  agent :  The  Governor  o.  Daily,  14  Alabama  469. 

'  The  authority  of  an  agent  to  transfer  a  note  by  indorsement  may  be  created 
verbally,  whether  the  principal  be  an  individual  or  a  corporation.  And  such 
authority  may  be  inferred  from  facts  and  circumstances  connected  with  the 
transaction :  Trundy  v.  Farrar,  32  Maine  225.  One  man  may  authorize  an- 
other to  sign  his  name  or  make  his  mark  to  a  note  :  Handyside  v.  Cameron, 
21  Illinois  588  ;  Forsyth  v.  Day,  46  Maine  176.  In  the  execution  of  a  prom- 
issory note,  a  person  may  adopt  and  ratify  the  signing  of  his  name  by  another : 
Dow  V,  Spenny,  29  Missouri  386. 
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Snbseqaent  recognition  of  an  agent's  acts  is  equivalent  to  pre- 
yions  anthoritj;  provided  the  agent,  when  he  acted,  assamed  to 
act  as  agent.((2)  • 

General  authorities  to  transact  basiness  and  to  receive  and  dis- 
charge debts  do  not  confer  upon  an  agent  the  power  of  accepting 
or  indorsing  bills,  so  as  to  charge  his  pr]ncipal.(e)  And  special 
authorities  to  accept  or  indorse  are  construed  strictly.'     A.  B., 

(d)  yiner's  Ab.  Katihabition ;  Saunderson  r.  Qriffithe,  5  B.  &  C.  909  (11  £. 
C.  L.  R.) ;  D.  A  R.  643 ;  Vere  v.  Ashby,  10  B.  &  C.  288  (21  E.  C.  L.  R.). 
See  the  law  of  Ratihabition  discussed  in  Wilson  v.  Tummon,  6  M.  &  G.  236 
(46  £.  C.  L.  R.),  which  is  the  leading  case  on  the  subject.  See  also  Ancona 
p.  Marks,  31  L.  J.,  Ezch.  163  ;  7  H.  &  N.  686.  In  America  it  has  been  held 
that  ratihabition  will  not  relieve  the  agent  from  personal  liability  on  a  prom- 
iseory  note  once  incurred  :  Rossiter  0.  Rossiter,  8  Wendell  494. 

{e)  Hogg  9.  Snaith,  1  Taunt.  347,  and  Hay  r.  Goldsmid,  there  cited ;  Mur- 
ray r.  East  India  Company,  5  B.  &  Aid.  204  (7  E.  C.  L.  R.) ;  and  see  Howard 
V.  Baillie,  2  H.  Bla.  618  ;  Gardner  r.  Baillie,  6  T.  R.  591 ;  Kilgour  0.  Finly- 
son,  1  H.  61a.  155  ;  Hay  v,  Goldsmid,  2  Smithes  Rep.  79  ;  Esdaile  v.  Lanauze, 
I  T.  &  Col.  394.  But  where  an  agent  managed  a  business  and  acted  osten- 
sibly  as  principal,  it  was  held  that  he  could  bind  his  principal  by  accepting  a 
bill,  even  though  expressly  forbidden  so  to  do.  Edmunds  0.  Bushell,  L.  R. 
1Q.B.  97;  35  L.  J.  21. 


'  Verbal  authority  from  the  principal  to  his  agent  to  transact  all  his  busi- 
ness confers  the  power  to  assign  and  transfer  negotiable  papers :  Bailey  v. 
Bawlej,  1  Swan  (Tenn.)  205.  Whether  an  agent  has  power  to  draw  or  in^ 
dorse  bills  or  notes  will  depend  upon  the  construction  of  the  words  used  in 
his  appointment.  When  certain  special  objects  are  enumerated,  subsequent 
general  words  will  be  restrained  to  these  objects.  Thus  a  power  of  attorney 
to  collect  debts,  to  execute  deeds  of  lands,  to  accomplish  a  complete  adjust- 
ment of  all  concerns  of  the  constituent  in  a  particular  place,  and  to  do  all 
other  acts  which  the  constituent  could  do  in  person,  does  not  authorise  the 
giving  of  a  note  by  the  attorney  in  the  name  of  the  principal :  Rossiter  0. 
Rossiter,  8  Wendell  494.  The  power  will  be  limited  by  the  general  objects 
and  purposes  for  which  it  is  conferred.  The  appointment  of  an  attorney  by 
writing  "  with  full  power  and  authority  for  me,  and  in  my  name,  to  draw  or 
to  indorse  promissory  notes,  to  accept,  draw  or  indorse  bills  of  exchange,'* 
does  not  authorise  the  attorney  to  draw  or  indorse  notes  for  the  mere  accom- 
modation of  third  persons.  The  general  intention  was  that  the  attorney 
should  transact  the  business  which  it  particularizes  ybr  the  constituent  and  in 
his  name;  and  this  intent  can  only  be  upheld  by  limiting  the  authority  of 
the  attorney  to  cases  in  which  he  acts  on  account  of  his  principal :  Wallace 
9.  The  Branch  Bank  at  Mobile,*!  Alabama  565 ;  Kingsley  0.  The  Bank  of  the 
State,  3  Terger  107.  'A  power  of  attorney  to  execute  promissory  notes  for 
disoonnt  at  a  bank  to  a  certain  amount  does  not  authorise  the  renewal  of  said 
notes :  Ward  0.  The  Bank  of  Kentucky,  7  Monroe  93.    A  power  to  B.  to  sign 


88  CAPACITY    OP    CONTEACTINQ    PARTIES. 

who  carried  on  business  on  his  own  account,  and  also  in  partner- 
ship, went  abroad,  and  gave  to  certain  persons  in  this  country  two 
powers  of  attorney ;  by  the  .first  of  which  authority  was  given  for 
him,  and  in  his  name  and  to  his  use,  to  do  certain  specific  acts  (and 

and  indorse  notes  at  a  bank  gives  B.  authority  to  sign  and  indorse  any  nofce 
payable  at  and  due  to  that  bank,  and  no  other :  Morrison  r.  Taylor,  6  Monroe 
82.  Where  the  agent  of  a  manufactaring  compatiy  was  authorized,  by  a  vote  ' 
of  the  directors,  to  raise  money  for  his  own  use  upon  the  credit  of  the  com- 
pany, and  to  give  therefor  a  '*  company  note,'^  it  was  held  that  the  terms 
"company  note"  were  not  used  in  the  vote  to  designate  a  technical  promis- 
sory note,  and  that  a  bill  of  exchange  drawn  by  the  ILgent  in  the  name  of  the 
compapy,  upon  the  dishonor  of  which  by  statute  they  could  not  be  liable  for 
any  damages,  was  a  company  note  within  the  meaning  of  the  vote.  The  law, 
however,  is  very  clear  that  the  party  giving  the  authority  may  limit  it  pre- 
cisely and  even  arbitrarily ;  and  it  is  not  enough  to  say  that  the  security 
given  is  not  more  onerous  than  the  one  authorized :  Tripp  v,  Swansey  Manuf. 
Co.,  13  Pick.  291.  A  supercargo  cannot  bind  his  principals  as  acceptors  of  a 
bill  drawn  by  himself,  without  express  authority  to  that  effect  communicated 
to  and  relied  on  by  the  person  who  receives  the  bill :  Scott  v.  McLellan,  2 
Greenleaf  199.  If  a  party  originally  authorizing  his  name  to  be  subscribed 
to  a  note  or  participating  in  the  consideration  ratifies  the  act  of  another  in 
putting  his  name  thereto,  he  becomes  liable  as  the  maker  of  the  note :  Walter 
V.  Trustees  of  Schools,  12  I^inois  63.  If  one  promise  to  pay  a  note  to  which 
his  name  has  been  signed  by  one  assuming,  without  authority,  to  act  as  his 
agent,  it  is  in  law  equivalent  to  an  antecedent  authority  to  execute  the  note : 
Bigelow  V,  Denison,  23  Verm.  564. 

It  is  to  be  observed  that  although,  as  stated  in  the  text,  ratification  is  in 
general  equivalent  to  antecedent  authority,  yet  it  has  been  decided  that  where 
the  drawer  of  a  note  affixes  his  signature  as  the  agent  of  another,  if  in  an  ac- 
tion against  him  personally  he  claims  to  have  had  authority  to  sign  as  he  did, 
he  is  bound  to  show  such  authority  existing  at  the  time  of  the  making  of  the 
note,  and  is  not  permitted  to  show  a  subsequent  ratification  by  his  principal ; 
Such  ratification  would  avail  to  render  the  principal  liable,  but  not  to  relieve 
the  agent  from  the  personal  liability  once  incurred  by  giving  the  note.  The 
note  when  executed  was  either  the  note  of  the  one  or  the  other — if  it  was  not 
then  the  note  of  the  principal,  it  was  the  note  of  the  attorney :  Rossiter  o. 
Rossiter,  8  Wendell  494. 

A  note  payable  to  A.  B.,  Treasurer  of  R.  R.  Co.,  is  not  a  note  to  the  com- 
pany but  the  individual  named  :  Chadsey  v.  McCreery,  27  Illinois  253. 

A  bill  payable  to  an  individual  as  cashier  is  payable  to  the  bank  of  which 
he  is  the  officer  :  Bank  of  New  York  r.  Bank  of  Ohio,  29  New  York  619. 

A  note  payable  to  *' J.  C,  Sheriff  of  St.  Louis  County,"  and  indorsed  '*  J. 
C,  Sheriff,"  is  no  notice  of  any  trust:  Powell  v,  Morrison,  35  Mo.  244. 

A  note  was  made  payable  to  "  J.  H.,  President  of  the  Board  of  Trustees," 
etc.  J.  H.  held  the  legal  title  and  could  assign  it :  Van  Buskirk  v.  Day,  32 
Illinois  260. 
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amongst  others,  to  indorse  bills,  etc.),  and  generally  to  act  for  him 
as  he  might  do  if  he  were  present ;  and  by  the  second  authority 
was  given  ^'for  him  and  on  his  behalf  to  accept  bills  drawn  on  him 
by  his  agents  or  correspondents."     G.  D.,  one  of  A.  B/s  partners 
(and  who  acted  as  his  agent),  in  order  to  raise  money  for  payment 
of  the  creditors  of  the  joint  concern,  drew  a  bill  which  the  attorney 
lecepted  in  A.  B.'s  name  by  procaratioii.     In  action  against  A.  B. 
b}  the  indorsee  of  the  bill,  held,  first,  that  the  right  of  the  indorsee 
defended  upon  the  authority  given  to  the  attorney ;  secondly,  that 
the  oower  applied  only  to  A.  B.'s  individual,  and  not  to  his  part- 
nershF^,  affairs ;  thirdly,  that  the  special  power  to  accept  extended 
only  tc  bills  drawn  by  an  agent  in  that  capacity ;  and  that  G.  D. 
did  not  Iraw  the  bills  in  question  as  an  agent,  but  as  partner ;  and 
lastly,  thit  the  general  words  in  the  power  of  attorney  were  not  to 
be  construed  at  large,  but  as  giving  general  powers  for  the  carrying 
into  effect  tie  special  *purposes  for  which  they  were  given. (/)   p^  o^-i 
An  authority  to  indorse  bills  remitted  to  the  principal  gives 
no  power  to  indorse  a  bill  which  the  principal  could  not  have  in- 
dorsed without  a  fraud,  although  the  bill  get  into  the  hands  of  a 
hond  fide  holder  for  value  without  notice.(^)     It  would  have  been 
otherwise  had  fae  principal  himself  indorsed.(A) 

The  words  "per  procuration'*  are  an  express  intimation  of  a  spe- 
cial and  limited  authority.  And. a  person  who  takes  a  bill  so  drawn, 
accepted  or  indorsed  is  bound  to  inquire  into  the  extent  of  the 
aathority.(t) 

An  authority  is  often  implied  from  circumstances ;  as  if  the  agent 
has  formerly  been  in  the  habit  of  drawing,  accepting  or  indorsing 
for  his  principal,  and.  his  principal  has  recognized  his  acts.  Thus, 
to  an  action  against  an  acceptor  of  a  bill,  the  defence  was  that  the 

{/)  Attwood  V.  Mannings,  7  B.  &  C.  278  (14  E.  C.  L.  B.) ;  1  M.  &  R.  78. 
See  Bank  of  Bengal  v,  M'Cleod,  7  Moore,  P.  C.  C.  36. 

(g)  Feam  v.  FiHca,  14  L.  J.,  C.  P.  15 ;  7  M.  &  G.  613  (47  E.  C.  L.  R.),  s.  c. 

(A)  Ibid. 

(i)  Alexander  p.  M*Kenzie,  6  C.  B.  766  (60  E.  C.  L.  B.) ;  18  L.  J.,  C.  P.  94, 
8. a;  Attwood  V.  Mannings,  7  B.  &  C.  278  (14  £.  C.  L.  R.)  ;  Bayley  on  Bills, 
6th  £d.  82;  Smith's  Mercantile  Law,  6th  Ed.  134 ;  Stagg  v.  Elliott,  31 L.  J.  260, 
C.  P.;  12  C.  B.,  N.  S.  373,  s.  c.  (104  E.  C.  L.  R.).  Bat  the  Court  of  Ex- 
cheqaer  leem  to  have  adopted  a  different  rule  in  the  case  of  a  charter-party 
signed  P.  P. 
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drawer  had  forged  the  acceptor's  aignature,  in  answer  to  which  it 
was  proved  that  the  defendant  had  previonBly  paid  ench  acceptances; 
and  this  was  held  proof  of  authority  to  the  drawer.(i)' 

"It  may  be  admitted,"  saye  Tindal,  C.  J.,  "that  an  authority  to 
draw  doea  not  import  in  .itself  an  authority  to  indorse  bills;  bat 
still  the  evidence  of  snch  authority  to  draw  is  not  to  be  withheM 
from  the  jury,  where  they  are  to  determine,  on  the  whote  of  the  eri- 
dence,  whether  an  authority  to  indorse  existed  or  not."(^  And 
therefore,  from  the  facts  that  the  defendants'  confidential  clerk  had 
been  accustomed  to  draw  checks  for  tbem,  that  in  one  inttanct  they 
had  authorized  him  to  indorse,  and  in  two  othw  instances  bad  re- 
ceived money  obtained  by  bia  indorsing  in  their  name,  a  jury  wu 
held  warranted  in  inferring  that  the  clerk  bad  a  general  authority 
to  indor8e.(ni) 


[•35]  ^ 


The  acceptance  of  a  bill  drawn  by  procuration  is  an  ad- 
mission *of  the  agent's  authority  to  draw,  but  no  admission 
of  his  authority  to  indorse,  though  the  indorsement  wdre  on  the  bill 
at  the  time  of  acceptance,  (n)* 

An  agent  who  exceeds  his  authority  in  negotiating  a  bill  cannot 
convey  a  title  to  it,  if  overdue  at  the  time ;  and  ■  party  who  takes 
a  bill  from  an  agent  under  such,  circumstances  that  his  title  ia 
affected  by  the  wrongful  act  of  the  agent  is  liable  to  refund  to  the 
principal  money  which  he  may  receive  in  discharge  of  the  bill  from 
the  previous  parties ;  or  if  in  lieu  of  money  he  take  a  substituted 

(k)  Barber  b.  Gingell,  3  Esp.  60;  Llewellyn  p.  Winckworth,  13  M.  k  W. 
598 ;  Coeh  t>.  Taylor,  Llojd  k  Weleby's  Mercantile  Cases  178 ;  8  L.  J.,  E. 
B.  262. 

({)  Preacott  v.  Flinn,  9  Biog.  19  (23  E.  C.  L.  R.) ;  2  Moo.  ft  So.  22,  s.  c. 

(m)  Ibid. 

(n)  RobiDBon  v.  Yarrow,  7  Taunt.  4SS  (2  E.  0.  L.  R.) ;  1  Moo.  150.  See 
the  chapter  on  Acciptance. 

'  Aathorit;  of  treaanrer  of  a  corporation  to  accept  ma;  be  proved  by  sbow- 
ing  his  practice  to  do  ao  with  the  assent  of  the  directors :  FarMdge  v.  Badger, 
25  Barbour  U6. 

'  Principal  is  not  liable  on  note  of  his  agent,  though  duly  anthoriied,  ugned 
in  hie  own  name  only,  without  words  of  procuration;  Brown  v.  Parker,  7 
Allen  337.  Ah  to  indorsement  by  factor  to  his  principal,  see  Byers  v.  Harria, 
9  Heiak.  652. 
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bill,  such  second  bill  belongs  to  the  principal,  and  the  principal  mar 
countermand  payment.  For  neither  in  the  first  bill  nor  in  the  fruit 
of  it,  the  second  bill,  nor  in  money  received  on  either,  has  he  any 
greater  interest  than  his  indorser  could  convey,  viz.,  the  interest  of 
an  agent,  and  a  principal  has  a  right  to  countermand  payment  to 
his  agent.(o) 

If  an  agent  indorse,  without  authority,  a  bill  payable  only  to 
order,  such  indorsement  conveys  no  right  of  action,  except  against 
the  party  indor8ing.(p) 

But  the  unauthorized  delivery  of  bills  or  notes  payable  to  bearer 
gives  a  bond  fide  holder  a  claim  on  the  other  parties.  (9) 

But  in  any  case,  if  the  transferree  know  that  the  transferror  has 
no  right  to  pass  the  bills,  he  can  acquire  no  property  in  them. 
Thus,  where  the  plaintiff  indorsed  bills  to  A.  B.  specially  in  this 
form,  ^^  Pay  A.  B.  or  order,  for  account  of  plaintiffs,"  and  A.  B. 
pledged  the  bills  with  defendant  for  his  private  debt,  it  was  held 
that  the  defendant  took  them  with  sufScient  notice  that  they  did 
not  belong  to  A.  B.,  and  that  defendant  was  liable  to  plaintiffs  in 
an  action  of  trover.(r) 

An  agent  who  receives  a  bill  for  the  purpose  of  getting  it  dis- 
counted has  no  right  to  pawn  it  for  a  sum  smaller  than  the  amount 
of  the  bill,  minus  the  discount,  for  his  '^employer  may,  by  r«Qz*-i 
the  pawnee's  detention  of  the  bill,'  or  by  his  change  of  resi- 
dence, or  by  its  further  negotiation,  be  prevented  from  raising  on 
the  bill  its  full  value,  and  yet  be  exposed  to  pay  its  full  amount  to 
a  subsequent  band  fide  holder. 

An  agent  or  bill  broker,  intrusted  to  discount,  has  no  right  to 
pledge  the  bill  as  a  security  for  money  previously  due  from  him- 

(o)  Lee  9.  Zagary,  8  Tauni  114  (4  £.  C.  L.  R.) ;  1  Moo.  556. 

(p)  See  Fearn  v,  Filica,  7  M.  &  G.  513  (49  £.  C.  L.  R.) ;  14  L.  J.,  G.  P. 
15,  8.  c. 

(q)  Bayley  106 ;  Miller  v.  Race,  1  Burr.  452 ;  Lawson  v.  Weston,  4  Esp.  56 ; 
Raphael  v.  Bank  of  England,  17  C.  B.  161  (84  E.  C.  L.  R.).  See  chap.  zi.  on 
Transfbr. 

(r)  Treuttell  v.  Barandon,  8  Taunt.  100  (4  £.  0.  L.  R.) ;  1  Moo.  543,  8.  0. 
See  the  subject  of  restrictXTe  indorsements  more  fully  treated  in  the  chapter 
on  TBANsriR. 


38  GAPACITT    OF    CONTRACTING    PARTIBS* 

rmoQ-]  ^descriptive,  the  order  to  place  the  sum  to  the  account  of 
the  company  as  a  direction  how  to  reimburse  himself,  and 
the  letter  of  advice  inadmissible  to  superadd  to  the  terms  of  the 
bill  as  against  the  plaintiff,  an  indor8ee.(e)  And  a  bill  directed  to 
W.  G.  for  value  received  in  machinery  supplied  to  the  adventurers 
in  Hayter  and  Holme  Moor  Mines,  and  accepted  as  follows :  ^^  Ac- 
cepted for  the  companies,  payable  at  the  Union  Bank,  etc.,  W.  G. 
Purser,"  was  held  to  create  a  personal  liability.(/y 

The  rule  of  law  as  to  simple  contracts  in  writing,  other  than 
bills  and  notes,  is  that  parol  evidence  is  admissible  to  charge  un- 
named principals,  and  so  it  is  to  give  them  the  benefit  of  the  con- 
tract ;  (g)  but  it  is  inadmissible  for  the  purpose  of  discharging  the 

(e)  Thomafi  v.  Bishop,  2  Stra.  955 ;  Rew  v.  Pettet,  1  A.  &  £.  196  (28  £.  C. 
L.  R.) ;  3  Nev.  &  M.  456,  s.  c,  nom.  Crew  o.  Pettet,  ante.  As  to  an  agent's 
remedy,  see  Huntley  v,  Sanderson,  3  Tyr.  469 ;  1  C.  &  M.  467,  s.  c. 

(/)  Mare  v.  Charles,  25  L.  J.,  Q.  B.  119 ;  5  E.  &  B.  978  (85  B.  C.  L.  R.), 
8.  0.   See  postj  as  to  officers  of  a  public  company  signing  in  their  own  names. 

(g)  As  to  the  cases  in  which  a  man  who  signs  himself  an  agent  may  come 

^  An  officer  of  a  corporation,  to  whose  order  as  such  a  note  executed  to  it 
is  payable,  and  who  indorses  the  note,  adding  to  his  name  his  official  char- 
acter, and  who  indorses  it  in  behalf  of  the  corporation,  is  not  personally 
responsible  as  indorser :  Baboock  v.  Beman,  1  Kernan  200 ;  Shaver  v.  Ocean 
Co.,  21  California  45. 

That  the  mere  addition  of  the  official  style  or  designation  of  the  party  either 
in  making  or  indorsing  negotiable  paper  does  not  prevent  personal  liability 
seems  to  accord  with  the  general  current  of  American  authorities :  Morell 
V.  Codding,  4  Allen  403 ;  Chadsey  v.  McCreery,  27  Illinois  253 ;  Fowler  v, 
Atkinson,  6  Minnesota  578 ;  Drake  o.  Flewellen,  33  Alabama  106.  One  who 
accepted  "as  treasurer"  ia prima  facie  personally  liable,  but  can  show  that 
he  accepted  as  agent  duly  authorized,  and  that  plaintiff  haft  notice :  Brua  v. 
Lord,  1  Hilton  247.  Indorsement  by  defendant  "as  treasurer'^  of  a  note 
given  to  him  in  that  capacity,  and  the  plaintiff  knew  the  facts,  held  that  de- 
fendant was  not  personally  liable :  Babcock  v,  Beman,  1  £.  D.  Smith  593. 
There  are  cases  in  which  such  words  are  held  prima  facie  to  show  the  note 
to  be  the  note  of  the  corporation  and  not  the  officer,  who  can  only  be  made 
liable  personally  upon  its  appearing  that  he  was  not  authorised.  A  draft 
payable  to  "  A.  B.  Cash,"  and  indorsed  "  A.  B.  Cash,"  is  prima  fade  the 
indorsement  of  the  bank,  and  not  of  A.  B. :  Collins  r.  Johnson,  16  Georgia 
458.  A  note  given  by  "  the  undersigned  directors  of  school  district"  creates 
no  personal  liability :  Baker  v.  Chambers,  4  Greene  428.  A  note  to  "  A.  B., 
treasurer,"  indorsed  "  A.  B.,  treasurer,"  he  being  then  treasurer  of  a  corpo- 
ration, creates  no  personal  liability  in  A.  B. :  Babcock  v,  Beman,  1  Kernan 
200. 
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agODt,  who  signs  as  if  he  were  principal  in  his  own  name.(A)  And 
the  rule  of  law  is  reasonable,  for  in  the  two  former  cases  the  evi- 
dence is  consistent  with  the  instrument,  for  it  admits  the  agent  to 
be  entitled  or  bound ;  but  in  the  latter  case  such  evidence  would 
be  inconsistent  with  the  terms  of  the  instrument  (i) 

Yet  it  is  conceived  that  the  law  as  to  negotiable  instruments  is 
different  in  one  respect,  to  wit,  that  where  the  principal's  name 
does  not  appear  he  is  not  liable  on  a  bill  or  note  as  a  party  to  the 
in8trument.(A:)^ 

forward  and  sue  as  principal,  see  Bickerton  v,  Burrell,  6  M.  &  S.  383,  and 
Rayner  v.  Grote,  16  L.  J.,  Ezoh.  82 ;  15  M.  &  W.  359,  b.  c. 

(A)  As  to  cases  in  which  an  agent  has  been  held  personally  liable  at  law, 
bat  not  in  equity,  where  he  described  himself  as  agent,  see  further  Wake  o. 
Harrop,  30  L.  J.,  Ezch.  273;  Price  v.  Taylor,  5  H.  &  N.  540.  And  for  his 
right  to  make  himself  so  liable  instead  of  his  principal,  see  Cropper  o.  Cook, 
L.  R.,  3  C.  P.  194,  where  a  local  custom  to  Uiat  effect  was  held  good  and 
equivalent  to  authority. 

(i)  Higgins  v.  Senior,  8  M.  &  W.  834. 

(k)  See  an  American  case,  Story  on  Agency,  125,  n.  See  also  Penti  v. 
Stanton,  10  Wend.  271 ;  Conro  v.  Port  Henry  Iron  Company,  12  Bau.  551, 
and  the  observations  of  Lord  Ellenborough  and  Mr.  J.  Holroyd,  in  Leadbitter 
0.  Farrow,  5  M.  &  S.  349 ;  Bnlt  o.  Morrell,  12  A.  &  E.  750  (40  £.  C.  L.  R.). 
But  see  Lindus  v.  Bradwell,  5  C.  B.  583  (57  £.  C.  L.  R.),  where  a  bill  drawn 
on  the  principal,  accepted  by  the  agent  (the  wife)  in  the  agent's  name,  was 
held  binding  on  the  principal  as  acceptor.  See  also  Gumey  v,  Evans,  27  L. 
J.,  Exch.  166 ;  3  H.  &  N.  122,  s.  c. ;  Edmunds  v,  Bushell,  35  L.  R.,  Q.  B.  91. 

^  Deeds  by  an  agent  or  attorney  must  be  executed  in  the  name  of  the  prin- 
cipal to  bind  him,  but  it  is  otherwise  in  case  of  simple  contracts :  New  England 
Marine  Ins.  Co.  v,  De  Wolf,  8  Pick  56.  In  contracts  not  under  seal,  if  the 
agent  intend  to  bind  his  principal  and  not  himself,  it  will  be  sufficient  if  it 
appear  in  such  contract  that  he  acts  08  agent:  Andrews  o.  Estes  et  al.,  2 
Fairfield  267 ;  Shotwell  p.  McKown,  2  Southard  828.  It  is  not  sufficient  to 
charge  the  principal  or  protect  the  agent  from  personal  responsibility  merely 
to  describe  himself  as  agent  if  the  language  of  the  instrument  imports  a 
personal  contract  on  his  part.  But  when  the  name  of  the  principal  appears 
on  the  face  of  the  instrument  or  contract,  and  it  is  evident  that  the  agent 
did  not  intend  to  bind  himself  personally,  but  acted  merely  on  behalf  of  the 
principal,  if  he  acted  by  competent  authority,  the  principal  and  not  the  agent 
will  be  bound :  Pents  v.  Stanton,  10  Wendell  271.  It  will,  of  course,  be  re* 
membered  that  the  above  case  respects  the  liability  of  the  principal  on  She 
biU  OS  8ueh, — ^for  a  principal  is  liable  on  his  agent's  contracts  for  him  whether 
hie  name  was  disclosed  or  not,  unless,  the  principal  being  known,  credit  was 
exclusively  given  to  the  agent, — ^in  an  action  founded  on  the  original  consid- 
eration :  Ibid.     A  note  signed  by  the  authorised  agents  of  a  corporation, 
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r*391        ^'^^  agent  who  makes  a  contract  as  agent  thereby  im- 
pliedly undertakes  that  he  has  authority,  and  he  and  his 


with  words  annexed  to  their  names  intimating  their  agency,  is  the  npte  of 

■  _ 

the  corporation  and  not  of  the  person  signing  it :  Johnson  v.  Smith,  2]  Conn. 
627.  A  promissory  note  was  subscribed  thus,  "  Pro  W.  G.,  J.  S.  C. ;"  it  was 
holden  to  be  the  note  of  W.  Q.,  it  J.  S.  C.  had  authority :  Long  v.  Colbum, 
11  Mass.  97;  and  see  Emerson  v.  Providence  Man.  Co.,  12  Mass.  237;  Rice 
r.  Gove,  22  Pick  158  ;  Robertson  v.  Pope,  1  Richardson  501 ;  Orfult  v.  Ayers, 
7  Monroe  356 ;  McBean  v.  Morrison,  1  A.  K.  Marshair545.  When  one  gives 
a  promissory  note  as  guardian  for  a  minor,  although  it  is  so  stated  in  the 
body  of  the  note,  he  is  personally  liable  :  Foster  v.  Fuller,  6  Mass.  58.  As 
an  administrator  cannot  by  his  promise  bind  the  estate  of  the  intestate,  so 
neither  can  the  guardian  by  his  contract  bind  the  person  or  estate  of  his 
ward  :  Ibid.  When  individuals  subscribe  their  proper  names  to  a  promissory 
note  prima  facie  they  are  personally  liable,  though  they  add  a  description  of 
the  character  in  which  the  note  is  given  ;  but  such  presumption  of  liability 
may  be  rebutted,  as  between  the  original  parties,  by  proof  that  the  note  was 
in  fact  given  by  the  makers  as  agents  with  the  payee's  knowledge :  Rockway 
V.  Allen,  17  Wendell  40 ;  Webb  v.  Burk,  5  B.  Monroe  51 ;  Hovey  v.  Magill, 
2  Conn.  680;  and  see  Hills  v.  Bannister,  8  Cowen  31 ;  Fogg  v.  Virgin,  19 
Maine  352;  Pomeroy  v.  Slade,  16  Vermont  220;  Packard  v,  Nye,  2  Metcalf 
48 ;  Fitch  V.  Lawton,  6  Howard  (Miss.)  371 ;  Rupert  v.  Madden,  1  Chandler 
146  ;  Collins  r.  Johnson,  16  Georgia  458  ;  Arnold  v,  Sprague,  34  Vermont 
402 ;  May  v,  Hewitt,  33  Alabama  161  ;  Conner  v.  Clark,  12  California  168. 
If  agency  sufficiently  appears  on  the  face  of  the  instrument  there  is  no  per- 
sonal liability :  Marshall  v.  Cornish,  13  California  45.  A  note  "  we  as  trustees 
promise,''  etc.,  held  to  be  the  note  of  the  trustees  and  not  of  the  individuals : 
Sanborn  v.  Neal,  4  Minnesota  126.  **  I  promise  to  pay,''  signed  '*  A.  B.  by 
her  trustee  C.  D.,"  does  not  bind  the  trustee  personally  :  Taylor  t>.  Shelton, 
30  Conn.  122.  When  a  note  was  made  payable  to  the  order  of  C.  D.  *'  as 
assignee,"  and  by  him  indorsed  ^*  C.  D.  assignee ;"  held  that  C.  D.  was  not 
liable  personally  :  Browne  v.  Douglas,  38  Barbour  312.  A  bill  concluding 
*'  which  place  to  account  of  Pompton  Iron  Works,  A.  B.,  agent,"  is  binding 
on  the  persons  carrying  on  business  under  that  name,  if  the  agent  was  duly 
authorized :  Fuller  v.  Hooper,  3  Gray  334.  However,  it  was  subsequently 
held  that  a  bill  of  exchange,  drawn  by  an  agent  in  his  own  name,  does  not 
bind  his  principal,  though  made  for  his  benefit  and  containing  a  direction  to 
the  drawee  to  charge  the  amount  thereof  to  his  account :  Bank  of  British 
North  America  v.  Hooper,  5  Gray  567.  A  bill  drawn  on  "  Steamer  C.  W.  D. 
and  owners,"  and  accepted  '^  Steamer  C.  W.  D.  by  A.  B.,  agent,"  binds  the 
owners :  Alabama  Co.  v,  Brainard,  35  Alabama  476.  If  one  draws  a  bill  in 
his  own  name,  without  stating  that  he  acts  as  agent,  unless  when  acting  for 
the  government,  he  is  personally  liable,  although  he  directs  it  to  be  paid  out 
of  a  particular  fund,  and  although  the  person  in  whose  favor  it  is  drawn 
knows  the  drawer  to  be  but  an  agent :  Newhall  v.  Dunlap,  14  Maine  180 ; 
Snow  V.  Goodrich,  Ibid.  235 ;  Arnold  v,  Sprague,  34  Vermont  402.    A  public 
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executors  are  liable  in  an  action  ex  contractu,  if  he  really  had  no 
anthoritT.(/) 

Therefore  if  an  agent,  having  no  authority  so  to  do,  write,  with- 
out a  fraudulent  intent,  another  man's  name  as  acceptor  of  a  bill, 
that  is  a  fraud  in  law  for  which  such  agent  is  responsible,  even  to  a 
subsequent  indorsee ;  (m)  but  no  one  can  be  liable  a$  acceptor  but 
the  real  drawee,  unless  he  be  acceptor  for  honor.  And  where  a 
inan  assuming  to  act  as  agent  is  really  not  so,  in  consequence  of  a 
revocation,  by  the  death  of  his  principal,  unknown  to  the  agent,  so 

(/)  Lewis  V,  Nicholson,  18  Q.  B.  509  (83  £.  C.  L.  R.) ;  Randall  v.  Trimen, 
18  C,  B.  786  (86  E,  C.  L.  R.) ;  Collen  v.  Wright,  7  E.  A  B.  301  (90  E.  C.  L. 
R.) ;  26  L.  J.,  Q.  B.  147 ;  8  E.  &  B.  647  ;  27  L.  J.,  Q.  B.  215,  s.  c. ;  Kelner 
r.  Baxter,  36  L.  J.,  C.  P.  94 ;  2  L.  R.  174 ;  Scott  v.  Lord  Ehury,  36  L.  J.,  C. 
P,  151;  2L.  R.  255. 

(m)  Polhill  V.  Walter,  ZB.&  Ad.  114  (23  £.  C.  L.  R.).  If  be  had  signed 
the  dra%oer*s  name  without  authority,  query,  whether  he  would  not  have  been 
personally  liable  on  the  biU  as  drawer:  Wilson  v,  Barthrop,  2  M.  &  W.  863. 

agent  is  not  answerable  personally  for  any  contract  made  by  him  in  his  offi- 
cial capacity,  unless  he  specially  binds  himself  to  be  personally  responsible  i 
Tocker  v.  The  Justices,  13  Iredell  434.  The  weight  of  authority  is  that  a 
factor  who  indorses  generally  the  bills  which  he  remits  renders  himself  per- 
sonally liable  upon  his  indorsement  to  his  principal  as  well  as  to  third  per> 
sons :  Kenback  Brothers  v.  MoUman,  2  Daer  227. 

See  cases  where  the  agent  has  been  held  personally  liable  :  Sturdivant  v. 
Hull,  59  Maine  172;  Gregory  v,  Leigh,  33  Texas  813 ;  Fowler  v.  Atkinson, 
6  Minn.  578  ;  Morell  v.  Godding,  4  Allen  404 ;  Arnold  o.  Sprague,  34  Ver- 
mont 402 ;  Whitney  v.  Suddoth,  4  Met.  (Ken.)  296  ;  Kendall  v.  Morton,  21 
Indiana  205  ;  Snmwalt  v,  Ridgely,  20  Maryland  107  ;  Bayliss  v.  Pearson,  1& 
Iowa  279  ;  Fiske  v,  Eldridge,  12  Gray  474 ;  Sharp  v.  Bellis,  11  P.  F.  Smith 
69.  Cases  in  which  the  agent  has  been  held  not  to  be  personally  liable,  but 
the  principal :  Browne  r.  Douglas,  38  Barbour  312  ;  Dow  v.  Moore,  47  New 
Hamp.  419 }  Atkins  v.  Brown,  5^  Maine  90 ;  Baker  v.  Chambles,  4  Greene 
428 ;  Taylor  v.  Shelton,  30  Conn.  122 ;  Shaver  0.  Ocean  Co.,  21  Cal.  45  • 
Wheelock  v.  Winslow,  15  Iowa  464 ;  Lewis  v.  Harris,  4  Met.  (Ken.)  353  ; 
Roney  9.  Winter,  1  Ala.  Sel.  Cases  234 ;  Barlow  v.  Congregational  Society, 
8  Allen  460.  Parol  evidence  is  not  admissible  to  show  that  the  maker  of  a 
note  signed  "Edward  K.  Collins,  agent,*^  acted  only  as  agent,  and  that  the 
plaintiff  (the  payee)  knew  of  the  agency  and  the  name  of  the  principal  i 
Collhis  V.  Buckeye  Ins.  Co.,  17  Ohio  St.  215.  And  see  also  Graham  o.  Camp- 
bell, 56  Ga.  258  ;  Harrison  o.  McClelland,  57  Ga.  531 ;  Rittenhouse  v,  Ammer- 
man,  64  Mo.  197  ;  Powers  o.  Briggs,  79  111.  493  ^  Hays  o.  Crutcher,  54  Ind. 
260;  Chipman  v.  Foster,  119  Mass.  189;  Kusterman  v.  Roos,  58  Mo.  290; 
MUler  V.  Moore,  68  Ibid.  390 ;  Hays  v.  Matthews,  63  Ind.  412 ;  School  Trustees 
V.  Rautenberg,  88  111.  219 ;  Fannett  v.  Rocky  Mountain  Bank,  1  Col.  Ter. 
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that  there  is  no  fault  in  the  agent,  the  agent  is  not  liable,(n)  nor 
the  executors  of  the  deceased  principal.(o)^ 

An  agent  who  has  received  for  his  principal  money  which  the 
principal  is  bound  to  refund  is  not  liable  to  the  owner  of  the  money 
after  he  has  paid  it  over  to  his  principal  in  due  course  and  without 
notice.(|?) 

A  safe  and  proper  mode  in  which  an  agent  may  indorse,  so  as  to 
avoid  personal  responsibility,  is  by  adding  the  words  sans  recours 
or  withoiU  recourse  to  me.{q) 

An  agent  or  servant  who  joins  with  his  principal  or  master  in  the 
commission  of  a  fraud  is  liable  to  an  action,  even  although  the 
principal  be  an  incorporated  company.  Thus  a  director,  manager 
or  assistant  manager  of  a  joint-stock  bank  may  be  personally  re- 
sponsible for  a  fraudulent  report.  For  the  relation  of  agency  or 
service  cannot  oblige  to  the  commission  of  a  fraud.(r) 

If  a  man  hold  a  bill  or  note  as  agent  for  another,  and  the  cir- 
cumstances be  such  that  the  principal  cannot  recover,  the  infirmity 
of  the  principal's  title  infects  the  agent's  title  and  the  agent  cannot 
r*401  ^^^^^^-  ^*  ^  ^^*9  ^residing  at  Middleburgh,  remitted  to 
the  plaintiff,  in  London,  a  Bank  of  England  note  for  500Z., 
informing  him  that  they  should  draw  upon  him  for  the  amount  at 
some  future  period.     The  plaintiff  presented  it  for  payment,  but 

(n)  Smont ».  Ilbeiry,  10  M.  &  W.  1. 

(o)  Blades  v.  Free,  9  B.  &  C.  167  (17  £.  C.  L.  R.). 

(p)  Holland  v.  Rassell,  32  L.  J.,  Ex.  Ch.  297. 

(q)  Vide  post,  chapter  xl. 

(r)  Callen  v.  Thompson,  Dom.  Proo.  1863. 

^  If  a  person  assumes  to  act  as  the  agent  of  another,  and  acts  without 
authority  or  exceeds  his  powers,  he  binds  himself :  Keenan  o.  Harrod,  2 
Maryland  Gh.  Dec.  63.  An  agent  Who  exceeds  h^  authority  as  such,  in 
signing  a  note  which  purports  to  express  the  promise  of  his  principal,  is  not 
personally  liable  thereon :  Jefts  v,  York,  4  Gushing  371.  In  case  of  a  defect* 
ive  power  to  bind  the  principal,  if  the  agent  speaks  only  in  the  language  of 
the  principal  and  does  not  use  apt  language  to  bind  himself,  he  will  not  be 
liable  on  the  contract,  but  may  be  subjected  to  an  action  for  false  assumption 
of  authority :  Johnson  v.  Smith,  21  Gonn.  627.  A  person  signing  a  note  as 
Attorney,  without  authority,  is  personally  liable  if  it  contain  apt  words  to 
bind  him  personally :  Byars  v.  Doors,  20  Missouri  284.  If  J.  W.  signs  a 
note  by  the  name  of  A.  W.  he  is  bound  thereby:  Jewett  v.  Whalen,  11 
Wisconsin  124. 
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the  bank  detained  it  on  the  ground  that  it  had  been  obtained  by 
means  of  a  forged  draft  from  a  previoas  holder.  In  trover  by  the 
plaintiff  it  was  held  that  the  plaintilT  was  identified  with  his  prin- 
cipals, and  that,  as  there  was  no  evidence  of  their  having  given  full 
value  for  it,  he  could  not  recover.(«)  So  where  0.  &  Co.,  in  Paris, 
being  indebted  to  the  plaintiff,  in  London,  -to  the  amount  of  1800Z., 
remitted  to  him  a  Bank  of  England  note  for  500^,  and  the  bank 
detained  it  because  it  had  been  stolen  some  time  before,  it  was  held 
in  trover  by  the  plaintiff  against  the  bank,  that  though  the  plaintiff 
had  a  demand  on  0.  &  Go.  for  more  than  the  amount  of  the  note 
at  the  time  when  he  received  it,  yet,  as  no  farther  advances  had 
been  made  or  credit  given  by  him  on  account  of  the  note,  he  must 
be  considered  as  their  agent  and  prove  that  his  principals,  0.  &  Co., 
gave  full  value  for  it.(^)  From  this  case  it  might  seem  to  follow,  as 
a  general  rule,  that  wherever  a  bill  or  note,  payable  on  demand,  is 
remitted  to  a  creditor  in  liquidation  of  an  existing  debt  only,  and 
no  fresh  credit  is  given  or  advances  made  by  the  creditor  on  the 
faith  of  the  instrument,  he  may  be  treated  by  the  parties  liable  on 
it  as  the  agent  of  the  debtor  from  whom  he  received  it.  A  doctrine 
which,  while  it  cannot  injure  the  creditor  (for  if  he  cannot  recover, 
still  he  is  but  where  he  was  before  he  received  the  remittance), 
would,  no  doubt,  tend  to  prevent  gratuitous,  fraudulent  or  felonious 
holders  of  paper  from  obtaining  its  value  by  paying  it  away  to  their 
creditors,  (u)  But  it  is  conceived  that  in  general  a  pre-existing  debt 
due  to  the  transferree  of  a  bill  entitles  him  to  all  the  rights  of  a 
holder  for  value.(2;) 

(s)  SolomoDB  V,  The  Bank  of  England,  13  East  135 ;  1  Rose  99,  s.  c. 

(t)  De  la  Chaamette  v.  The  Bank  of  England,  9  B.  &  C.  208  (17  £.  G.  L.  R.). 

(«)  This  doctrine  was  much  discussed  in  the  case  of  Kinnersley  v.  Somers, 
Exch.  M.  T.  1832,  in  relation  to  Serjeant  Onslow's  Act,  58  Geo.  3,  o.  93.  The 
court  appeared  inclined  to  support  the  rule  dednoihle  from  De  la  Chaumette 
9,  Bank  of  England,  but  no  judgment  was  given  and  the  cause  was,  I  believe, 
flflerwards  settled.  But  see  Perceval  9.  Framplin,  3  Dow  752;  Foster  9. 
Pearson,  1  C,  M.  &  R.  849 ;  5  Tyr.  255,  s.  c.  It  is  to  be  recollected  that  a 
bill  or  note  payable  at  a  future  day  suspends  till  its  maturity  the  remedy  for 
the  antecedent  debt.  There  may,  therefore,  in  this  respect  be  a  difference 
between  an  instrument  payable  on  demand  and  one  payable  at  a  future  day. 
See  the  chapter  on  Consideration. 

(x)  It  has  been  solemnly  so  held  by  the  Supreme  Court  of  the  United  States, 
Swift  V.  Tyson,  16  Peters  97  ;  and  so  held  in  the  most  recent  case  on  the  sub- 
ject, Currie  o.  Misa,  L.  R.,  10  Ex.  153.  See,  too,  the  chapter  on  Coksidbb^ 
ATION,  po€t. 
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r*411  *^^  agent  vho  fraudulently  negotiates  or  deposits  bills 
is  guilty  of  a  miBdemeanor,  UDder  the  24  &  25  Vict.  c.  95, 
E9.  75  and  76,  and  ia  panishable  with  seven  years'  penal  servitucle. 
If  an  agent  employed  to  present  a  bill  fails  to  make  a  due  pre- 
sentment, or  to  give  due  notice  of  dishonor,  he  is  liable  to  an  action 
at  the  suit  of  his  principal,(^)  who  may  recover  nominal  damages, 
though  he  have  sustained  no  actual  loss.' 

(y)  Van  Wart  v.  Wooltey,  R.  &  Moo.  4  ;  3  B.  *  C.  439  (10  E.  C.  L.  R.)  ;  5 
D.  &  R.  374  ;  lM.i.tS.  520,  s.  c. ;  Vaa  Diemen's  Bank  c.  Victoria  Bank,  L. 
R.,  3  Pr.  C.  52«  ;  40  L.  J.,  Pr.  C.  28. 

'  A  bank,  by  failing  to  demand  payment  of  a  bill  received  for  collecdon, 
makes  the  bill  its  own  and  becomes  liable  to  its  owner  for  the  amounC ;  Baok 
of  Washington  v.  Triplett,  I  Petera  25 ;  McKinater  p.  Bank  of  Utica,  9  Wen- 
dell 46,  11  Ibid.  473  ;  Stowe  d.  Bank,  3  Devereui  40S  ;  Fabers  t>.  Mercantile 
Bank,  23  Pick.  330  ;  Branch  Bank  v.  Knox,  1  Alabama  148  ;  Bank  of  Mobile 
V.  Huggini,  3  Ibid.  206 ;  Phippa  tr.  Millbury  Bank,  8  Hetcalf  79 ;  Tyson  v. 
State  Bank,  6  Blackford  225.  It  has  beea  held  in  many  caees  that  it  ia  only 
neceHsary  that  an  agent,  whether  a  bank  or  individual,  employed  to  collect  a 
note  or  bill  ahoald  take  the  usual  Btepe  to  fix  the  indorsera  -,  and  when,  there- 
fore, a  notary  public  is  employed  by  the  agent  to  make  demand  and  ft'xve 
notice,  and  he  ia  guilty  of  negligence,  the  agent  is  not  liable.  It  would  seem 
that  the  employment  of  a  sub-agent  not  invented  with  public  authority,  aa  is 
a  notary  public,  will  not  discharge  the  agent  from  hia  liability  :  Bellemire  v. 
The  Bank  D.  S.,  1  Miles  173 ;  s.  c,  4  Whart.  105.  It  may  be  a  question, 
bowever,  whetber  the  employment  of  a  competent  aub-agent  ia  not  all  the 
duty  that  is  demanded  of  the  agent  in  anch  a  case  ;  the  agency  being  in  (i^ea- 
eral  purely  gratuitous :  8.  c, 4  Whart.  112;  Bankof  Utica  c.  Smith,  IS  Johns, 
239  ;  Smedea  v.  Bank  of  Utica,  30  Ibid.  393  ;  Agricultural  Bank  f.  Commer- 
cial Bank,  7  Smedes  &  Marsh.  592  ;  Baldwin  c.  Bank  of  Louisiana,  I  Louis. 
Ann.  Rep.  13. 

In  South  Carolina,  however,  it  has  been  determined  that  the  general  cnatom 
of  the  bank  to  use  the  money  so  collected  is  a  sufficient  consideration  to  sub- 
ject them  in  this  reapect  Co  the  liability  of  a  paid  agent ;  Thompson  r.  The 
Bank  of  the  State,  3  Hill  77  ;  s.  c,  Riley  81  ;  and  aee  Downer  f.  Madison 
Bank,  6  Hill  (N.  T.)  648.  In  the  Mechanics'  Bank  r.  Earp,  4  Rawie  384,  it 
was  held  that  when  a  note  is  deposited  with  a  bank  to  be  transmitted  for  col- 
lection to  another  place,  the  bank  was  not  liable  for  the  laches  of  its  corre- 
spondent. It  aeetns  that  if  the  transmitting  bank  had  entered  into  a  special 
agreement  or  received  a  pecuniary  reward  for  its  aervicea  in  coUtcting  the 
bills  beyond  a  mere  charge  to  cover  expenses,  and  the  bank  to  which  the  note 
was  transmitted  was  its  agent  for  that  purpose,  it  would  have  been  responsi- 
ble for  the  neglect  of  each  agent,  and  an  action  might  have  been  maintained 
for  damages  commensurate  with  the  injury  sustained  in  oonseqnenoe  of  euch 
neglect.  And  see  Lawrence  p.  The  Stoniugton  Bank,  6  Conn.  528  ;  Bank  of 
New  Orleans  t>.  Smith,  3  Hill  560  ;  Allen  t>.  Merchants'  Bank,  22  Wendell 
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As  a  principal  is  bound  by  his  agent's  contracts,  so  he  may  take 
advantage  of  them ;  bat  he  is,  if  undisclosed  at  the  time  of  the  con* 
tract,  subject  to  any  defence,  partii^l  or  complete,  on  which  the  de- 
fendant could  have  relied  against  .the  agent.  A  drawer  delivered 
a  bill  to  his  agent  to  be  discounted,  the  agent  indorsed  the  bill  as 
his  own  to  the  defendant,  a  bill  broker,  who  procured  it  to  be  dis- 
counted, but  handed  over  to  the  agent  only  a  portion  of  the  pro- 
ceeds. The  drawer,  being  afterwards  obliged  to  take  up  the  bill, 
sued  the  defendant  for  money  had  and  received  to  the  drawer's  use. 
It  was  held  that  he  was  entitled  to  recover,  and  that  a  representa- 
tion by  the  agent  that  the  bill  was  his  own  would  not  preclude  the 
principal  from  recovering,  but  only  subject  him  to  any  defence  which 
the  defendant  might  have  set  up  against  the  agent.(2;) 

An  agent  who  has  authority  to  take  cash  in  payment  has  there- 
by no  authority  to  take  bill8.(a) 

A  partnership  is  where  several  persons  are  jointly  engaged  in  a 
common  undertaking  with  a  communion  of  profit  and  loss.(&) 

But  to  render  a  man  liable  to  third  persons  as  a  partner,  it  is 
sufficient  if  he  merely  hold  himself  out  to  them  as  such,  though  he 
really  have  no  interest  whatever ;  or  if  he  really  have  an  interest, 
though  his  name  do  not  appear.(c) 

*In  treating  of  partnership  in  its  relation  to  bills  of  ex-   ri^Ao-\ 
change,  we  shall  consider,  first,  the  case  of  a  partnership 
which  is  both  actual  and  ostensible ;  secondly,  the  case  of  a  secret 

(z)  Baatable  v.  Pool,  1  0.,  M.  &  R.  410 ;  5  Tyr.  Ill,  a.  c. 

(a)  Sjkes  v.  Gyles,  5  M.  &  W.  645  ;  Williams  v.  Evans,  35  L.  J.,  Q.  B.  11  ; 
1  L.  R.  352.    Post,  chapter  zxix. 

(b)  Bat  a  commanion  of  loss  is  not  essential  to  the  existence  of  a  partner- 
ship, -i'  Sed  nee  damn!  commanio  ad  sabstantiam  societatis  pertinet ;  quippe 
quae  etiam  ita  constitai  potest,  ut  unas  e  sociis  damni  sit  expers."  Yin.  Com. 
3-26.  Gilpin  ».  Bnderby,  6  B.  &  Aid.  954  (7  E.  C.  L.  R.) ;  1  D.  A  R.  570, 
B.  c. ;  Bond  v,  Pittard,  3  M.  &  W.  367 ;  Fereday  v,  Hordern,  Jao.  144 ;  18 
Yes.  306  ;  Smithes  Commercial  Law,  3d  ed.  21. 

(c)  Pott  o.  Eyton,  3  C.  B.  32  (54  £.  C.  L.  R.).  And  see  post  as  to  oooa- 
aional  partnerships. 

215 ;  Dorchester  and  Milton  Bank  v.  New  England,  1  Cushing  177 ;  The 
Montgomery  County  Bank  v.  Albany  Bank,  8  Barbour  Sup.  Ct  396  ;  Com- 
mercial Bank  r.  Union  Bank,  1  Kernan  203. 


42  CAPACITY  OF  CONTRACTING  PARTIB8. 

or  dormant  partner ;  thirdly,  the  case  of  a  mere  nominal  or  ostensi- 
ble partner;  fourthly,  the  consequences  of  a  dissolution ;  and  lastly, 
the  case  of  an  occasional  partnership. 

First,  as  to  a  partnership  both  actual  and  ostensible. 

And  herein,  first,  with  respect  to  the  rights  and  liabilities  of  such 
partners  inter  »e. 

In  many  deeds  and  agreements  of  partnership  there  is  a  stipu- 
lation that  one  partner  shall  not  draw,  indorse  or  accept  bills  with- 
out the  consent  of  his  co-partner ;  the  consequence  of  a  violation  of 
this  stipulation  is,  0%  between  the  partners,  to  create  a  right  of  action 
at  the  suit  of  the  injured  partner  against  the  partner  yiolating  it, 
and,  as  we  shall  presently  see,  to  protect  the  former  against  bills  im- 
properly drawn,  indorsed  or  accepted,  and  in  the  hands  of  a  holder 
tvith  notice. 

Where  a  plaintiff  is  interested  in  a  bill  or  note  as  plaintiff,  and 
yet  jointly  liable  with  the  defendant,  though  the  objection  do  not 
appear  on  the  face  of  the  declaration,  he  cannot  sue  on  it.  Thus, 
where  M.  sued  on  a  note  and  the  defendants  pleaded  that  the  note 
was  made  by  M.,  the  plaintiff,  and  others  jointly  with  the  defendant, 
the  plea  was  held  a  good  plea  in  bar.((2)  So  where  a  note  was  made 
by  E.  in  favor  of  the  firm  in  which  he  was  a  member,  viz,,  C,  D. 
and  E.,  and  by  them  indorsed  to  A.,  B.  and  C,  who  as  indorsees 
brought  an  action  against  D.,  and  D.  pleaded  (not  in  abatement  but 
in  bar)  that  C,  one  of  the  plaintiffs,  was  also  liable  as  an  indorser 
together  with  D.,  the  defendant,  the  plea  was  held  good.(^)  So 
where  the  plaintiff,  the  holder  of  shares  in  a  washing  company, 
drew  bills  on  the  directors  of  the  company  for  goods  furnished  by 
him,  which  bills  were  accepted  for  the  directors  by  their  secretary, 
in  an  action  by  the  plaintiff  against  the  directors  it  was  held  that 
he  could  not  recover.  ^^It  may  be  admitted,''  says  Best,  C.  J.,  ^Hhat 
if  a  partner  were  to  draw  on  other  partners  by  name  and  they 
were  individually  to  accept,  he  might  recover  against  them,  be- 
cause by  such  an  acceptance  a  separate  right  is  acknowledged  to 
exist.  But  that  is  not  the  case  here,  for  the  bills  are  drawn  on 
the  directors  of  the  company  and  accepted  for  the  directors.     They 

(d)  Moffat  V.  Van  Millingen,  2  B.  &  P.  124,  n. 
(«)  Mainwaring  v,  Newman,  2  B.  &  P.  120. 
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are  the  agents  *of  the  company  and  accept  as  agents  of  the  r^^o^ 
company.  The  case,  therefore,  is  that  of  one  partner  draw- 
ing on  the  whole  firm,  including  himself. "(/)  An  agent  and  mem- 
ber  of  a  company  employed  to  sell  goods  for  the  company  drew  in 
his  own  name,  and  payable  to  his  own  order,  a  bill  on  a  purchaser 
of  the  goods ;  he  then  indorsed  it  to  the  actuary  of  the  company, 
who  indorsed  it  to  another  member  and  creditor  of  the  company. 
It  was  held  that  the  last  indorsee  could  not  sue  the  drawer  on  the 
bill.  ^*Both  the  defendants/'  say  the  court,  ''were  members  of 
the  company.  If,  therefore,  the  plaintiffs  could  recover  on  this 
bill  it  would  be  a  recoyery  by  one  joint  contractor  against  another, 
and  then  the  defendants  would  have  a  right  to  call  on  the  plaintiffs 
for  contribution.  It  is  clear,  therefore,  that  no  action  can  be  main- 
tained on  the  hi\L*\g)  But  where  a  married  woman,  being  admin- 
istratrix, received  a  sum  of  money  in  that  character^  and  lending 
the  same  to  her  husband  took  for  it  the  joint  and  several  promissory 
notes  of  her  husband  and  two  other  persons,  it  was  held  that  after 
her  husband's  death  she  might  maintain  an  action  against  the  sur- 
viving maker8.(A)  And  where  a  joint  and  several  note  was  given 
to  two  payees,  one  of  them  being  also  one  of  the  makers,  it  was 
held  that  an  action  lay  at  the  suit  of  the  two  payees  against  the 
other  maker.(i)  So,  where  the  holder  of  a  bill  is  also  liable  upon 
it,  the  technical  difiBcuIty'  in  the  way  of  an  action  may  be  removed 
by  indorsement  before  the  bill  is  due.(A;) 

From  these  cases  the  following  general  principles  appear  to 
result  : 

That  in  no  case  can  a  man  sue  where  on  the  face  of  the  record 
he  is  both  plaintiff  and  defendant. 

Nor  where  he  is  on  the  contract  sued  on  both  entitled  and  liable 

(/)  Neale  v.  Turton,  4  Bing.  149 ;  12  Moore  365,  s.  c. 

(g)  Teague  r.  Hubbard,  8  B.  &  C.  345  (15  £.  C.  L.  R.) ;  2  M.  &  R.  369; 
Dans.  &  LI.  118,  8.  c.  But  the  mere  holding  of  scrip  only  constitutes  such 
an  inchoate  right  of  partnership  as  will  not  interfere  with  an  action  on  a 
note  given  by  the  directors :  Fox  v.  Frith,  10  M.  &  W.  131. 

(h)  Richards  v,  Richards,  2  B.  &  Ad.  447  (22  £.  C.  L.  R.) ;  see  Rose  v. 
Poulton,  2  B.  &  Ad.  822  (22  E.  0.  L.  R.). 

(t)  Beecham  v.  Smith,  E.,  B.  &  £.  442  (96  E.  C.  L.  R.). 

(k)  Morley  v,  Culverwell,  7  M.  &  W.  174 ;  Steele  v,  Harmer,  15  L.  J., 
Exch.  219 ;  14  M.  &  W.  831 ;  and  19  L.  J.,  Exch.  34 ;  4  Exch.  1,  s.  c,  in 
error. 
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r*441  ^^  ^^^  ^^^^  ^^  ^^^  instrument,(Q^  though  that  *did  not  appear 
on  the  declaration,  and  though  the  defendant  omitted  to 
plead  the  non-joinder  in  abatement. 

Nor  in  certain  cases  where  he  is  both  entitled  and  liable  to  con- 
tribute, though  such  liability  appear  neither  on  the  instrument  nor 
on  the  record.(7n)  But  the  giving  of  a  bill  or  note  may  be  an  ac- 
knowledgment of  a  separate  right  and  corresponding  obligations.(n) 

That  the  mere  technical  difficulty  of  the  same  person  being  both 
entitled  and  liable  on  the  face  of  the  instrument  may  be  removed 
by  death,  survivorship  or  transfer,  provided  there  be  no  liability  to 
contribute. 

Secondly,  as  to  the  rights  and  liabilities  of  partners,  both  actual 
and  ostensible,  as  between  the  firm  and  the  world,  in  respect  of 
bills  and  notes. 

The  law  presumes  that  each  partner  in  trade  is  entrusted  by  his 
CO  partners  with  a  general  authority  in  all  partnership  affairs. 

Each  partner,  therefore,  by  making,  drawing,  indorsing  or  accept- 
ing the  negotiable  instruments,(o)  in  the  name  of  the  firm^  and  in 
the   course  of  the  partnership   transactions,  binds  (^)  the  firm, 

■ 

[I)  In  the  case  of  a  joint  and  several  note  see  Beecbam  v.  Smith,  supra* 
Where  payee's  name  accidentally  appeared  on  bill  as  drawer  a  demurrer  was 
overruled  in  equity :  Druitt  v.  Lord  Parker,  37  L.  J.,  Chan.  241. 

[m)  But  see  as  to  joint  stock  companies,  7  &  8  Vict.  c.  1 10,  s.  45 ;  20  Vict. 
0.  47 ;  21  Vict.  s.  14 ;  21  Vict.  c.  80 ;  22  Vict.  O;  60. 

(n)  See  the  observations  of  Best,  G.  J.,  in  Neale  v.  Turton,  4  Biuji;.  149 
(13  £.  C.  L.  R.)  •,  12  Moore  365,  s.  c. ;  see  also  Bedford  o.  Brutton,  1  Bing. 
N.  G.  399  (27  E.  G.  L.  R.) ;  Andrews  v.  Ellison,  6  B.  Moore  199 ;  Lomas  v. 
Bradshaw,  19  L.  J.,  C.  B.  273 ;  9  C.  B.  620,  s.  c.  (67  E.  G.  L.  R.). 

(o)  Harrison  v.  Jackson,  7  T.  R.  207 ;  Pinkney  v.  Hall,  1  Salk  126 ;  1  Ld. 
Raym.  175,  s.  c. ;  Lane  r.  Williams,  2  Vern.  277 ;  Wells  v.  Masterman,  2 
Esp.  731 ;  Swan  o.  Steele,  7  Eitst  210;  3  Smith  199,  s.  c. ;  Ridley  v.  Taylor, 
13  East  175. 

(j))  As  to  bills  given  for  money  borrowed  for  partnership  purposes  see 
Browne  v.  Kidger,  28  L.  J.,  Exch.  66 ;  3  H.  &  N.  853,  s.  c. 

^  A  note  payable  to  one  of  the  members  of  the  firm  by  whom  it  was  signed 
is  no  objection  to  a  recovery.  Such  a  note  is  valid  in  the  hands  of  an  in- 
dorsee, and  a  suit  thereon  may  be  maintained  by  him  precisely  as  if  the  note 
had  originally  been  made  payable  to  some  one  not  a  member  of  the  firm : 
Davis  V.  Briggs,  39  Maine  3r04 ;  Pitcher  v.  Barrows,  17  Pick  361 ;  Thayer  v. 
Buffum,  11  Meto.  398 ;  Hapgood  v.  Watson,  65  Maine  510. 
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Whether  he  sign  the  name  of  the  firm,  or  sign  by  procuration,  or 
accept  in  his  own  name,  a  bill  drawn  on  the  firm.(gy  But  it  is  a 
strict  rule  that  the  name  of  the  firm  must  be  used,  otherwise  an 
action  cannot  be  maintained  against  the  firm  even  where  a  partner 
h»  8igned  his  own  n«ne  only,  and  the  proceeds  were  in  reality  ap- 
plied  to  partnership  purposes,(r)  unless  the  name  of  the  signing 
partner  were  also  the  name  of  the  firm  ;{$)  in  *  which  case  it  ri^Af^-t 
was  formerly  held  that  the  holder  might  charge  either  the 
signing  partner  j^r  the  firm  at  his  election.(^)  Where  one  of  the 
partners  indorsed  the  name  of  the  firm  on  fictitious  bills  the  firm 
was  held  liable.(tf) 

(q)  Mason  o.  Rnmsey,  1  Gamp.  384 ;  see  Jenkins  v,  Morris,  16  M.  &  W. 
879;  Stephens  o.  Reynolds,  5  H.  &  N.  513. 

(r)  Siffkin  v.  Walker,  2  Camp.  308 ;  Ex  parte  Emly,  1  Rose  61 ;  Emly  v. 
Lye,  15  East  7 ;  Nicholson  o.  Ricketts,  29  L.  J.,  Q.  B.  55 ;  In  re  Adansonia 
Fibre  Company,  L.  R.,  9  Chan.  Ap.  635. 

(«)  South  Carolina  Bank  v.  Case,  8  B.  &  C.  427  (15  £.  C.  L.  R.) ;  2  Man. 
&  Ry.  459,  s.  c. ;  Smith  v.  Craven,  1  C.  &  J.  507  ;  Nioholson  v.  Ricketts,  29 
L.  J.,  Q.  B.  55  ;  and  see  Ex  parte  Bolitho,  1  Buck.  100 ;  Swan  v.  Steele,  7 
East  210 ;  3  Smith  192,  s.  c,  and  see  poet, 

(t)  Hall  r.  Smith,  1  B.  &  C.  407  (8  E.  C.  L.  R.) ;  2  D.  &  R.  484 ;  Clerk  v. 
Blackstock,  Holt  474 ;  March  v.  Ward,  Peake  130 ;  Wilks  0.  Back,  2  East 
142 ;  but  see  now  Ex  parte  Buckley,  In  re  Clarke,  14  M.  &  W.  469 ;  15  L.  J., 
Bktoy.  3,  8.  c. 

(u)  Thicknesse  v.  Bromilow,  2  C.  &  J.  425. 

^  Partners  are  bound  by  a  note  given  by  one  partner  in  the  partnership 
name,  although  in  violation  of  private  instructions  from  one  partner  to  an- 
other :  Miller  v>  Hughes,  1  A,  R.  Marsh.  181 ;  Basoom  v.  Young,  7  Missouri 
1 ;  Gano  V.  Samuel,  14  Ohio  592.  A  partner  has  no  right  to  bind  his  co- 
partner by  a  note  except  in  a  partnership  transaction  :  Wagon  «.  Clay,  1  A. 
K.  Marsh.  257.  It  is  binding  nevertheless  in  the  hands  of  a  bond  fide  holder 
without  notice :  Hawes  v.  Dnnton,  1  Bailey  146.  See  Foster  v.  Andrews,  2 
Penna.  Rep.  160 ;  Huntington  v.  Lyman,  1  Chip.  438 ;  Munroe  v.  Cooper,  5 
Pick.  412 ;  Chasoumes  v.  Edwards,  3  Pick.  5 ;  Catskill  Bank  v.  Stall,  15  Wend. 
364 ;  Baird  v,  Cochran,  4  S.  &  R.  397 ;  Davenport  v,  Ranlett,  3  N.  Hamp- 
shire 386  ;  Weed  v.  Richardson,  2  Dev.  k  Bat.  535 ;  Ralston  v.  Click,  1  Stew- 
art 526  ;  Graeff  v.  Hiiohman,  5  Watts  454  j  Liringston  v.  Roosevelt,  4  Johns. 
251 ;  Smith  v.  Lusher,  5  Cowen  688  ;  Williams  v.  Walbridge,  3  Wend.  415  ; 
Moroein  o.  Andrus,  10  Wend.  461 ;  Holmes  v.  Burton,  9  Vermont  252 ;  Flem- 
ming  0.  Presoott,  3  Richardson  307  ]  King  r.  Faber,  22  Penna.  State  Rep.  21 ; 
Davis  «.  Richardson,  45  Miss.  499 ;  Faber  v,  Jordan,  44  Ibid.  283 ;  Silver- 
stein  0.  Atkinson,  45  Ibid.  81 ;  National  Bank  v.  Ingraham,  58  Barbour  290 ; 
Hendrie  v.  Berkowitc,  37.Cal.  113 ;  Lime  Rock  Ins.  Co.  o.  Treat,  58  Maine 
415. 
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A  partner  cannot  bind  bia  co-partner  by  the  Beveral  obligation  of 
a  joint  and  several  note,(v}  but  sncli  a  note  would  not  be  void  as  a 
joint  note,(x)  for  it  Bcems  a  partner  m&j  bind  bis  co-partner  by  a 
joint  note(y}  for  partnership  purposes,  even  though  in  violation  of 
partnership  articles,  provided  the  note  be  iu  the  hands  of  a  holder 
for  value  without  notice.(2} 

'  The  firm  is  not  liable  where  the  signing  partner  varies  the  style 
of  the  firm,  unless  there  be  some  evidence  of  assent  by  the  firm  to 
the  variation,  or  unless  the  name  used,  though  inaccurately,  yet 
substantially  describe  the  firm.(a)  Therefore,  where  a  firm  con- 
sisted of  John  Blurton  and  Charles  Haberahon,  who  carried  on 
business  under  the  firm  of  John  Blurton,  it  was  held  that  the  firm 
was  not  bound  by  an  indorsement  by  one  partner  who  had  written 
John  Blurton  &  Co.{b)  And  where  defendants  never  traded  under 
the  firm  of  Dry  &  Co.,  but  only  under  the  firm  of  Dry  &  Everett, 
it  was  held  that  defendant  Everett  was  not  bound  by  a  bill  accepted 
by  Dry,  not  for  partnership  purposes^  in  the  name  of  Dry  &  Co.(c)' 

(e)  Perring  d.  Hone,  4  Bing.  28  (13  E.  C.  L.  R.) ;  12  Moore  125  j  2  C.  4  P. 
401,  B.  c. 

{x)  M'Cloe  tp.  Sutherluid,  3  E.  A  B.  36  (77  E.  C.  L.  R.). 

{y)  Cross  v.  Cheshire,  21  L.  J.,  Bzch.  3. 

(z)  See  the  numerous  American  authoritiee  on  this  eubjeot,  Bjles  on  Bills, 
6th  American  editjon,  p.  72. 

(a)  WilHamHon  v.  Johnson,  1  B.  A  C.  146  (8  E.  C.  L.  B.) ;  2  D.  *  R.  281 ; 
Faith  t>.  Riohmond,  11  A.  t  E.  339  (39  E.  C.'L.  R.) ;  3  Par.  &  D.  187,  s.  c. ; 
Forbes  r.  Marshall,  1 1  Ezob.  166 ;  Stephens  v.  ReyDOlds,  29  L.  J.,  Ezch.  278 ; 
5  H.  &  N.  513,  s.  c. 

(b)  Kirk  t.  Blurton,  9  M.  &  W.  284 ;  but  see  U'Clae  v.  Sutherland,  3  E.  £ 
B.  36  (77  B.  C.  L.  R.}. 

(c)  Sheppard  p.  Drj,  Norwich,  1840,  cor.  Parke,  B.,  affirmed  in  Q.  B. 
Qutry,  whether  a  parbier  maj  not  bind  his  co-partner  bj  signing  the  true 
Danes  of  the  partners,  though  such  names  be  not  the  st;le  of  the  firm  :  Noi^ 
ton  B.  8e;inoar,  3  C.  B.  792  (54  E.  C.  L.'  R.) ;  M'Clae  t>.  Sutherland,  »upra. 
One  partner  haa  no  power  to  bind  firm  bj  opening  an  aocount  on  its  behalf 
in  his  own  name :  AUiauoe  Bank  e.  Kearsle;,  L.  R.,  6  C.  P.  433 ;  40  L.  J.  249. 

'  A  promissory  note  ^ven  by  one  of  two  partners  in  the  business  of 
farming  and  coopetiug,  signed  "  A.  B.  and  C.  D.,"  is  binding  upon  both : 
.  McGregor  v.  CleTeland,  5  Wend.  475.  A  note  mSde  by  one  partner,  in 
which  he  says,  "  I  j)romtse  to  pay,"  Jbo.,  but  subsoribes  the  partnership 
name,  "  A.  B.  &  Co.,"  is  binding  on  the  firm  anj  not  on  the  partner  alone 
who  executed  it:  Doty  v.  Bat«B,  11  Johns.  544.    A  note  signed  by  two 
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*BQt  if  a  bill  be  drawn  on  a  firm,  and  accepted  by  one   r^Aa-i 
partner  in  his  own  name  for  partnership  purposes,  that 
acceptance  will  bind  the  firm.  ((2)^ 

* 

It  has  been  held  that,  as  the  drawing  or  accepting  of  bills  is  not 
in  general  necessary  in  a  farming  or  mining  concern,  bills  accepted 
by  one  of  the  partners  in  such  a  concern,  without  express  authority, 
do  not  bind  the  Grm.(e) 

And  partners  not  in  trade  cannot  bind  each  other  by  bills. 
Therefore  one  attorney,  who  is  partner  with  another,  has  not  from 
that  relation  alone  power  to  bind  bis  co-partner  by  a  bill  or  note.(/) 
No  more  have  partners  carrying  on  business  as  brokers  by  getting 
orders  on  commission  and  dividing  the  ezpenses.(^)' 

{d)  Mason  v.  Ramsey,  1  Camp.  384. 

{e)  Greenslade  v.  Dower,  7  6.  ft  0.  635  (14  E.  C.  L.  R.) ;  1  M.  &  R.  640,  s.  c. ; 
Dickinson  v,  Valpy,  10  B.  &  C.  128  (21  £.  C.  L.  R.) ;  5  M.  ft  R.  126 ;  Russell 
V.  PoUett,  executors,  1840.  But  see  Brown  v,  Kidger,  3  H.  ft  N.  853.  Unless 
it  be  the  ordinary  and  known  course  of  such  mining  concerns  as  the  defend- 
ant's to  draw  and  accept  bills. 

(/)  Hedley  v.  B^nbridge,  3  Q.  B.  316  (43  £.  C.  L.  R.) ;  Forster  v.  Mack- 
worth,  L.  R.,  2  Ex.  163 ;  36  L.  J.  94,  which  was  the  case  of  a  postdated  check. 
In  America  it  has  been  held  that  the  same  rule  applies  to  partners  in  the 
practice  of  physic  and  to  partners  in  a  tavern.  See  the  authorities,  Byles  on 
Bills,  6th  American  edition,  p.  75. 

(Sf)  Tates  v.  Dalton,  28  L.  J.,  Exch.  69. 

partners  with  their  indiyidual  names  is  sufficient  to  bind  the  firm :  Maynard 
V.  Fellows,  43  New  Hampshire  255. 

An  acceptance  of  a  bill  upon  a  firm  by  a  member  thereof  in  his  own  name 
is  not  sufficient  to  bind  the  firm  ;  nor  does  it  render  him  individually  liable : 
Keenan  v.  Nash,  8  Minn.  407. 

^  One  co-partner  may  bind  the  firm  by  a  bill  of  exchange  drawn  by  him  in 
his  own  name  upon  the  firm  for  a  partnership  debt.  It  may  be  treated  as  an 
accepted  bill :  Dougal  v,  Cowles,  5  Day  511. 

'  A.  and  B.  entered  into  a  contract  with  C.  for  a  conveyance  from  him 
to  them  of  a  farm  and  agreed  to  pay  a  part  in  good  negotiable  notes  to  be 
indorsed  by  them  ;  held  that  this  will  not  constitute  them  special  partners, 
so  that  the  indorsement  of  the  names  of  both  by  one,  vrithout  the  other,  vrill 
bind  both :  Ballon  «.  Spencer,  4  Cowen  163.  A  partner  in  the  practice  of 
physic  has  no  power  to  bind  his  oo-partner  by  the  execution  of  a  note  in  the 
name  of  the  firm,  for  the  purpose  of  raising  money  for  his  own  accommoda- 
tion :  Grosthwait  v.  Ross,  1  Humph.  23.  The  rule  that  a  note  given  by  one 
partner  in  the  partnership  name,  for  his  individual  debt,  is  good  against  the 
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Creditors  who  are  empowered  b;  a  deed  of  arrangement,  made 
between  themselves  and  their  debtor,  to  carry  on  the  trade  to 
satisfy  their  debte  out  of  the  ^ojU»,  and  to  pay  over  the  residue  to 
the  debtor,  are  not  partners  at  all,  and  therefore  are  not  liable  on 
bills  accepted  by  them  in  the  style  of  their  debtor's  firm.(A)  For 
r*471  ^  <^^^i<^oi'  vho  ^stipulates  that  he  will  be  paid  out  of  the 
profits  only  gains  nothing  beyond  what  he  already  had  as  a 
creditor :  on  the  contrary,  be  only  abandons  some  other  sources 
from  which  he  might  have  obtained  satisfaction.  As  a  creditor  he 
could  have  satisfied  himself  out  of  the  whole  property  of  his  debtor, 
including  profits. 

Even  if  a  partner  exceed  the  authority  confeireil  by  the  common 
law  and  pledge  the  partnership  credit  on  a  negotiable  security  for 
his  own  private  advantage,  his  co-partners  are  liable  to  a  holder  for 
value  without  notice. 

And  if  there  be  a  good  defence  against  one  of  several  partners  or 
co-plaintifis  suing  on  a  bill,  note  or  other  joint  contract,  it  is  a  good 
defence  against  all;(i)   although  the  co-parttter  or  co-plaintiff  to 

{A)  Cox  D.  Hiokman,  S  House  of  Lords  Cases  268 ;  9  C.  B.,  N.  S.  47  (99  E. 

C.  L.  R.);  30  L.  J.,  C.  P.  125,  s.  c.  This  cue  hu  besD  supposed  to  shake 
the  authoritj  of  Waugh  v.  Carver.  See  Ballen  v.  Sharpe,  L.  R.,  1  C.  P.  86. 
The  law  as  to  the  effect  of  a  participation  of  profits  in  constituting  a  partner- 
shipi'as  ODce  uaderstood,  is  now  partial!;  altered  by  Btat.  28  k  29  VicL  c.  86. 
See  Appendix.  So,  too,  executors  of  a  deceased  partner  receiving  a  share  of 
the  profits  in  accordanoe  with  the  articles  of  partnership  were  not  on  that 
account  merely  held  to  be  partners:  Holme  c.  Hammond,  L.  R.,  7  Ex.  218; 
41  L.  J.  167.  Participation  in  profits  is  strong  but  not  conclusive  evidence 
of  partnership ;  Pooley  f.  Driver,  L.  R.,  5  Cbanc.  D.  469 ;  Ex  parte  TennanC, 
6  Chanc.  D.  303  ;  Mollwo  &  Co.  v.  Conrt  of  Wards,  L.  R.,  4  Priv.  Coun.  419. 
Written  evidence  may  be  required  to  bring  a  case  within  the  above  stat. : 
Sjtta  V.  Syers,  L.  R.,  1  Ap.  Ca.  1T4.     In  £x  parte  Delhasse,  L.  R.,  7  Chanc. 

D,  511,  the  distinction  was  drawn  between  a,  loan  U>  the  businesB  and  a  loan 
to  the  partners  personally. 

{{)  AsUey  v.  Johnson,  5  H.  *  N.  137 ;  Braodon  v.  Soott,  7  E.  4  B.  234  (90 
B.  C.  L.  B.). 

firm  in  the  hands  of  a  bon&  fide  holder,  applies  only  to  notes  of  mercantile 
partnerships,  and  does  not  apply  to  those  of  partnerships  for  keeping  tavern : 
Cocke  V.  Brancti  Bank,  3  Alabama  175.  The  law  presumes  that  the  holder, 
if  he  inquired  at  all  into  the  partnership  of  the  makers,  must  have  received 
iuformatiou  that  they  were  not  partners  in  a  mercantile  trade,  bnt  only  in 
the  bneineas  of  tavem-keeping.  This  ascertained,  he  took  the  note  at  his 
peril;  Ibid. 
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whose  right  to  sae  the  objection  applies  have  been  guilty  of  a  fraud 
on  bis  co-partners  and  companions,  and  they  have  been  innocent  of 
it.  "  Are  they  not  bound  by  his  acts,"  says  Lord  EUenborough, 
'^when  they  are  to  recover  by  his  strength  ?"(y)  The  defrauded 
partner's  remedy  (at  least  during  his  companion's  lifetime)  must 
have  been  in  equity.(A;)  Thus  if  one  partner  assume  to  j*elieve  an 
acceptor  of  his  responsibility,  the  firm  lose  their  action.  Two  bills 
had  been  drawn  by  a  partnership  and  accepted,  and  it  was  proved 
that  the  value  received  for  the  acceptance  had  been  employed  in 
taking  up  other  acceptances  for  the  accommodation  of  the  partner- 
ship ;  the  promise  of  one  partner,  in  fraud  of  his  co-partners,  to 
provide  for  the  acceptances  was  held  to  be  a  sufficient  defence  to  an 
action  by  them  against  the  acceptor.(Q 

So  where  D.  drew  a  bill  in  his  own  name  and  gave  the  acceptor 
a  memorandum  in  writing  that  he  would  provide  for  it  when  due, 
having  indorsed  it  to  the  fim  of  A.,  B.,  C.  and  D.,  it  was  held  that 
the  firm  were  bound  by  his  acts  and  could  not  recover  against  the 
acceptor,  (m) 

But  if  the  party  taking  a  bill  or  note  of  the  firm  knew  at  the 
time  that  it  was  given  without  the  consent  of  the  other  partners,  he 
cannot  charge  them.(n)  And  the  taking  *a  joint  security  ri^Ao-y 
for  a  separate  debt  raises  a  presumption  that  the  creditor 
who  took  it  knew  that  it  was  given  without  the  concurrence  of  the 
other  partners.(i>)    If  there  existed  fraud  and  collusion  between  the 

{j)  Richmond  v.  Ileapy,  1  Stark.  204  (2  £.  C.  L.  R.). 

(k)  See  Jones  v.  Yates,  9  B.  <fe  0.  539  (17  £.  C.  L.  R.) ;  Gordon  v.  Ellis,  7 
M.  &  G.  607  J  2  C.  B.  821  (52  E.  C.  L.  R.). 

(0  Richmond  v.  Heapy,  1  Stark.  202  (2  £.  0.  L.  R.). 

\m)  Sparrow  v.  Chisman,  9  B.^ft  C.  241  (17  E.  G.  L.  R.) ;  4  M.  &  R.  206. 

(»)  ''The  doctrine  of  the  text,*'  says  Mr.  Sharswood,  "  is  sustained  by  the 
whole  current  of  the  American  authorities."  See  them  digested  in  the  6th 
American  edition  of  Byles  on  Bills,  by  the  Hon.  George  Sharswood,  p.  77. 
See,  too,  case  of  Darlington  Bank,  34  L.  J.  Chano.  10 ;  Ueilbut  r.  Neyill,  L. 
R.,  5  G.  P.  478  j  39  L.  J.  245  ;  Hogarth  v.  Latham,  L.  R.,  Q.  B.  D.  643. 

(o)  Richmond  t>.  Heapy,  1  Stark.  202  (2  £.  G.  L.  R.)  ;  Arden  o.  Sharpe,  2 
£sp.  524  ;  Barber  v.  Backhouse,  Peake  61  ;  and  see  Wallace  v.  Kelsall,  7  M. 
&  W.  264 ;  Jones  v.  Yates,  9  B.  <Sb  G.  532  (17  E.  G.  L.  R.) ;  Jacaud  v.  French, 
12  £ast  317  ;  Gordon  v.  Ellis,  7  M.  &  G.  607  *,  Laveson  o.  Lane,  M.  T.  1862 ; 
32  L.  J.,  N.  S.  32,  G.  P. ;  13  G.  B.,  N.  S.  278  (106  E.  G.  L.  R.),  established 
this  riew  of  the  law.  But  when  the  bill  is  in  the  bands  of  a  transferree  for 
yalue  the  onus  of  proof  may  be  shifted.    In  a  recent  case,  where  the  accept- 
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psTtoer  and  hie  creditor,  the  bill  is  void  in  the  hands  of  the  frsnd- 
nlent  holder,  not  only  ag&inst  the  partnership  but  againet  other  par- 
ties to  the  bill.(p)  But  securities  which  ma;  be  unavailing  against 
the  firm  when  in  the  hands  of  the  part;  privy  to  the  transaction 
will  nevertheleBS  bind  them  when  in  the  hands  of  an  innocent  in- 
dorsee for  Tatne.(j)  Bot  in  such  a  case  it  lies  on  the  plaintiff  to 
show  that  he  gave  v»lne.()-)' 

aiice  of  the  firm  was  giTeo  bjone  partner  for  an  amoniit  inoluding  a  joint  and 
separate  debt,  the  learned  judge  amended  the  declaration  b;  inserting  a  com- 
mon count  for  the  coDBideration  of  the  joint  debt;  Gllston  v.  Deacon,  L.  R., 
2  C.  P.  21, 

(p)  £x  parte  Bonbonus,  8  Vea.  540 ;  Wells  v.  Masterman,  2  Eep.  731 ; 
Green  e.  Deakin,  2  Stark.  347  {3  E.  C.  L.  R.) ;  £kc  parU  Qouldney,  2  G.  *  J. 
118;  8  L.  J.  Bkt«y.  I,  a.  c. 

($)  Ridley  c.  Taylor,  13  East  175. 

(r)  Hogg  r.  Skene,  34  L.  J.,  C.  P.  153. 

'  The  doctrine  of  the  text  ie  sustained  by  tbe  whole  current  of  the  American 
autboritjes.  A  note  made  by  one  partner  in  the  name  of  the  firm  will  be  pre- 
sumed to  have  been  made  in  the  couree  of  partnership  deaiinge  ;  and  that  it 
waa  given  for  the  individual  debt  of  one  of  the  partners  ie  matter  of  defence 
which  must  be  proved  by  the  party  saggesting  it.  This  is  so  even  though  the 
partnership  be  limited  to  a  particular  branch  of  business ;  Do^  v.  Bates,  11 
Johns.  544  ;  Barrett  n.  Swann,  17  Maine  180;  Enaminger  v.  Marvin,  5  Black-^ 
ford  210;  Knnpp  o.  McBride,  7  Alabama  19;  Hamilton  c J  Summers,  12  B. 
Monroe  11.  Where  a  person  receives  a  partnership  note  for  the  individual 
debt  of  a  partner  he  is  chargeable  with  notice,  and  cannot  enforce  payment 
of  the  note  against  the  other  members  of  the  firm  :  Miller  v.  Manice,  6  Hill 
115;  Maudlin  e.  Branch  Bank,  2  Alabama  502 ;  Stainer  e.  TyRen,  3  Hill  279; 
Noble  V.  McClintock,  2  Watte  A  Serg.  152  ;  Smyth  o.  Strader,  4  Howard  (D. 
S.)  Kep.  404;  Williams  c.  Gilchrist,  U  New  Hamp.  535.  Such  a  note  is 
binding  when  given  with  the  assent  of  the  other  partners,  and  such  an  assent 
may  be  implied  from  facte  and  circumstances:  Oansevoort  c.  Williams,  14 
Wendell  133.  Assent  must  be  clearly  shown  and  not  left  to  be  inferred  from 
vague  and  slight  circomstances :  Kenneys  f.  Richards,  11  Barbonr  S.  C.  Rep. 
312 ;  McKinney  r.  Bright,  16  Penna.  State  Bep.  399.  If  the  firm  afterwards 
should  with  knowledge  reup  the  fruits  of  the  transaction  they  would  be  liable, 
as  where  an  administrator  gave  the  note  of  his  flim  for  a  debt  of  his  intestate 
and  atlerwards  applied  to  the  partnership  money  which  belonged  to  the  estate: 
Richardson  c.  French,  4  Metoalf  577  ;  Whitaker  c.  Brown,  1 1  Wendell  75. 
Thongh  the  payee  of  a  partnership  note  believed  that  the  proceeds  of  the  note 
were  to  be  applied  to  the  individual  debte  of  one  of  the  firm,  the  note  would 
still  be  binding  on  the  firm,  if  the  proceeds  were  in  fact  used  by  the  firm  : 
Hamilton  n.  Summers,  12  B.  Mon.  11.  The  admissions  of  tbe  partner  who 
gave  the  note  are  not  evidence  to  show  the  assent  of  the  partnership  :  Hick- 
man V.  Beineking,  6  Blackford  387.    The  bonS  fide  bolder  of  fueh  a  note. 
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Articles  of  agreement  between  the  partners  that  no  one  partner 
shall  draw,  accept  or  negotiate  bills  of  exchange  will  not  protect 

however,  is  andoubtedly  protected*  There  must  be  express  notice  or  such 
gross  negligence  in  the  holder  as  is  equivalent  to  it.  If  one  of  several  part- 
ners obtain  a  loan  of  money  for  hie  individual  use  by  giving  the  note  or  check 
of  the  firm,  but  wiUiout  their  authority,  the  transaction  will  nevertheless  bind 
all  the  partners  unless  there  be  something  in  it  to  induce  the  lender  to  sus- 
pect  that  the  money  is  not  borrowed  for  their  benefit :  Miller  r.  Manice,  6 
Hill  1 14.  See  Long  v.  Garter,  3  Iredell  Law  Rep.  238  ;  Duncan  v,  Clark,  2 
Richardson  587.  An  indorsement  by  a  partner  of  his  separate  accommoda- 
tion note  with  the  name  of  his  firm  is  a  sufficient  indication  of  the  nature  of 
the  transaction  to  make  it  the  duty  of  the  holder  to  inquire  into  his  authority 
to  use  the  firm  name  for  the  occasion,  unless  there  are  circumstances  from 
which  the  authority  can  be  implied :  Tanner  v,  Uall,  1  Penna.  State  Rep.  417. 
^'  A  partner,''  says  C.  J.  Hosmer,  **  strictly  speaking,  has  an  implied  author- 
ity by  virtue  of  the  partnership  connection  to  perform  acts  and  make  contracts 
only  within  the  limits  of  the  partnership  covenant.  But  as  persons  dealing 
with  him  cannot  always  know  when  he  is  acting  within  the  sphere  allotted 
him  and  when  for  his  own  use,  those  who  are  not  guilty  of  gross  negligence 
and  act  bond  fide  are  protected  in  their  contracts,  whatever  may  be  the  con- 
cealed obliquity  of  his  conduct.  Hence,  if  he  raise  money  on  a  bill  or  note 
signed  or  indorsed  in  the  name  of  the  firm,  the  partnership  is  bound  although 
he  performed  the  act  with  a  view  to  his  own  individual  use.  On  the  same 
principle,  if  the  person  receiving  the  bill  hadknowledge  that  he  was  violating 
hi«  duty  to  his  pattners,  yet  if  the  bill  came  bond  fide  into  the  hands  of  a  pur- 
chaser he  acquires  a  right  to  subject  the  partnership.  Public  convenience 
demands  the  establishment  of  these  principles.  If  a  secret  fraud  of  the  nature 
above  mentioned  were  to  vitiate  a  note  or  bill  it  would  demand  inquiries 
which  could  not  often  be  made  or  satisfied  before  either  of  them  could  safely 
be  received,  and  thus  would  operate  as  a  pernicious  impediment  to  their  free 
circulation.  But  neither  justice  nor  convenience  requires  that  the  persoA  who 
has  knowledge  of  the  fraud  or  is  ignorant  through  gross  negligence  should 
have  a  right  to  subject  a  partnership  by  the  contract  of  one  of  the  partners 
made  for  his  own  benefit.  If,  therefore,  at  the  time  he  received  the  instru- 
ment from  one  of  the  partners  he  knew  or  had  reason  to  believe  that  it  was 
in  payment  of  the  partner's  debt  or  for  his  own  peculiar  advantage  aside  of 
the  partnership  benefit,  he  acquires  no  right  by  this  attempted  prostitution  of 
the  firm  :"  New  York  Firemen  Ins.  Co.  v,  Bennett,  5  Conn.  574. 

It  is  not  within  the  general  scope  of  the  authority  of  a  partner  to  give  guar- 
anties or  become  surety  or  issue  paper  for  the  accommodation  of  third  persons, 
in  the  name  of  the  firm.  Where  this  appears  on  the  face  of  the  transaction, 
or  is  known  to  a  subsequent  holder  before  taking  it,  the  note  is  not  binding 
unless  he  can  show  the  assent  or  subsequent  ratification  of  the  other  partners : 
Bank  of  Rochester  v.  Bowen,  7  Wendell  158  ;  Sweetser  v,  French,  2  Cushing 
309 ;  Andrews  v.  Planters'  Bank,  7  Smedes  &  Marshall  192 ;  Langan  v,  Hewitt, 
13  Ibid.  112 ;  Rollins  v,  Stevens,  31  Maine  454  -,  Lang  v.  Waring,  17  Alabama 
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the  firm  agaiDBt  bills  drawn,  accepted  or  indorsed  in  violation  of  the 
agreement,  if  the  bolder  had  at  the  time  of  taking  the  bin(r)  no 
notice  of  the  stipulation,  and  can  show  that  he  gave  value.  But  if 
notice  of  such  agreement  can  be  brought  home  to  the  holder,  or  if, 
in  the  absence  of  such  agreement  between  the  partners,  the  other 
partners  have  given  him  notice  that  they  will  not  be  responsible  for 
bills  circnlated  by  their  co-partner,  the  firm  cannot  be  charged, 
though  the  bill  was  given  in  the  course  of  partnership  tranaactionB.(a) 

The  proper  mode  of  raising  the  defence  of  unautborized  and 
fraudulent  acceptance  by  one  of  several  partners  and  notice  to  the 
plaintiff  was  by  a  traverse  of  the  acceptaucc.(C) 
r*491  ^^  ^^^  defendants  show  that  the  bill  wafl  circnlated  in  'viola- 
tion of  ■  partnership  articles,  they  will  thereby  put  the  plain- 
tiff to  prove  that  he  or  some  one  under  whom  he  claims  gave  value  for 
it,(it)  But  it  has  been  held  by  the  Court  of  Queen's  Bench,  after 
conference  with  the  judges  of  the  other  courts,  that,  in  order  to 
maintain  the  action,  where  it  appears  that  one  partner  has  accepted 
in  fraud  of  his  co-partners  and  where  itsue  u  tak^i  on  the  accept- 
ance, it  is  not  necessary  for  the  plaintiff  to  prove  that  he  gave  value, 
but  the  defendants  must  affect  the  plaintiff  with  notice  of  the 
fraud(u))  or  otherwise  impeach  his  title. 

(i)  Qalwaj  p.  Mntbew,  10  East  264  ;  1  Camp.  403,  s.  c. 

(l)  Jones  t).  Corbett,  2  Q.  B.  828  (43  E.  C.  L.  R.) ;  Groat  n.  Enthoveu,  I 
Eich.  3S2.    See  now  Ord.  lii.  r.  23. 

(u)  Grant  v.  Uawbee,  Chitt;  42 ;  Hogg  t>.  Skene,  34  L.  J.,  C.  P.  163. 

(u)  MuB^rave  e.  Brake,  5  Q.  B.  Rep.  189  (48  E.  C.  L.  R.).  The  cue  of 
Grant  b.  Hawkes,  howeveT,  does  not  appear  to  have  been  brouj^ht  to  the 

145.  NerertheleBB  a  bond  fide  holder,  without  notice,  of  an  aooomnodatioD 
npte  indorsed  with  the  name  of  &  firm  by  one  of  the  membere  without  the 
■went  of  the  other  is  entitled  to  recover  from  the  partnerebip :  Aastin  v.  Tan- 
dermark,  4  Hill  259;  Maudlin  v.  Branch  Bank,  2  Alabama  502;  Catskiil 
Bank  v.  Stall,  15  Wendell  364;  a,  c,  18  Wendell  466;  WeUa  v.  Evans,  20 
Wendell  251;  e.  c,  22  Wendell  324;  Emerson  t>.  Harmon,  14  Maine  271; 
Waldo  Bank-P.  Lambert,  16  Maine  416;  Beacb  v.  The  State  Bank,  2  Carter 
(Indiana)  488.  On  proof,  however,  of  the  manner  in  which  the  note  was 
made  or  indorsed  in  fraud  of  the  partnership  the  holder  will  be  required  to 
show  his  bona  fide*  and  the  value  he  gave  for  it ;  Bank  -of  St.  Alban's  ». 
Ouilliland,  23  Wendell  311, 

Indorsement  bj  one  of  a  firm  in  the  partnership  name  biods  the  firm  unless 
the  holder  haa  notice  that  it  was  not  given  in  the  business  of  the  firm : 
McConegby  e.  Kirk,  18  P.  F.  Smith  200 ;  Sedgwick  t>.  Lewis,  20  Ibid.  217. 
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If  a  man  be  at  one  and  the  same  time  a  partner  in  two  distinct 
firms,  but  each  firm  use  the  same  style,  and  he  draw  a  bill  in  the 
common  name  of  both  firms,  it  has  been  held  that  an  indorsee  may 
charge  either  firm  at  his  election.(2;) 

But  where  the  name  of  the  firm  is  the  same  as  the  name  of  the 
individual,  and  the  bill  is  drawn  by  the  individual  for  his  separate 
benefit,  perhaps  the  firm  is  not  pledged.(yy 

If  a  new  partner  be  introduced  into  a  firm,  an  acceptance  by  the 
old  partners  for  an  old  debt  in  the  name  of  the  new  firm  will  not, 
in  the  hands  of  the  party  ^king  it  and  cognizant  of  the  facts,  bind 
the  new  partner.(2) 

The  taking  security  from  one  of  several  partners,  joint  makers 
of  a  note  or  acceptors  of  a  bill,  will,  in  general,  discharge  the  other 

notice  of  the  oourt,  thoagh  perhaps  distinguishable.  And  in  a  recent  case  in 
the  Coart  of  Common  Pleas,  Mr.  Justioe  Willes  intimated  his  dissent  from 
the  doctrine  laid  down  in  Musgrave  v.  Drake :  Hogg  r.  Skene,  34  L.  J.,  C.  P. 
153. 

(x)  Baker  v.  Charlton,  Peake's  N.  P.  C.  80 ;  M'Nair  v.  Fleming,  Mont.  32 ; 
Swan  9.  Steel,  7  East  210 ;  3  Smith  109,  s.  c. :  see,  however,  Ex  parte  Back* 
ley,  In  re  Cfaurke,  14  M.  &  W.  469 ;  15  L.  J.,  Bktcy.  3,  s.  c. 

(y)  See  Ex  parte  Bolitho,  1  Buck  100,  and  the  observations  of  Bay  ley,  B., 

on  that  case  in  Win  tie  v.  Crowther,  1  C.  &  J.  316 ;  1  Tyr.  210,  s.  c. ;  and  see 

Farce  v.  Sharwood,  11  L.  J.,  Q.  B.  121 ;  2  Q.  B.  388  (42  K.  C.  L.  R.),  s.  c, 

and  Ex  parte  Backley,  supra.    So  in  America  it  has  been  held  that  pritnd 

Jade  the  firm  are  not  bound :  Byles  on  Bills,  6th  American  edition,  p.  80. 

(z)  Shirreff  o.  Wilks,  1  East  48. 

'  A  note  in  common  form,  signed  by  an  individual  in  whose  name  a  part- 
nership is  carried  on  and  who  at  the  same  time  openly  transacts  business  on 
his  own  account,  does  not  primd  facie  bind  his  oo-partners :  Manufacturers* 
and  Mechanics^  Bank  v.  Winship,  5  Pick.  11.  A  note  given  in  the  individual 
name  of  one  partner  is  primd  facie  deemed  his  individual  obligation,  unless 
his  partner  be  a  dormant  partner:  Scott  «.  Colmesnil,  7  J.  J.  Marsh.  416. 
To  render  a  firm  responsible  for  a  note  given  by  one  member  thereof  in  his 
own  name,  it  must  appear  that  the  credit  was  given  to  the  firm  and  that  the 
money  obtained  by  the  note  went  to  the  business  of  the  firm,  otherwise  it 
will  be  treated  as  an  election  by  the  creditor  to  trust  to  the  responsibility  of 
the  maker  of  the  note  alone :  Foster  v.  Hall,  4  Humph.  346 ;  In  re  Warren, 
Bavies  320 ;  Buckner  «.  Lee,  8  Georgia  285.  Where  an  individual  carried 
on  business  in  his  own  name,  and  with  others  as  partners  under  the  same 
name,  a  note  drawn  to  that  name  is  presumed  to  have  been  given  to  him 
individually :  Boyle  v.  Skinner,  19  Missouri  82.  See  National  Bank  v.  In* 
graham,  58  Barb.  290. 
6 
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co-partner8.(a)*  But  where  one  of  three  partners,  after  a  dissolu- 
tion of  partnership,  undertook  to  pay  a  particular  partnership  debt 
rut^Q-]  on  two  bills  of  exchange,  '^'and  that  was  communicated  to 
the  holder,  who  consented  to  take  the  separate  notes  of  the 
one  partner  for  the  amount,  strictly  reserving  his  right  agaiust  all 
three,  and  retained  possession  of  the  original  bills,  it  was  held  that, 
the  separate  notes  having  proved  unproductive,  he  might  still  resort 
to  his  remedy  against  the  other  partners ;  and  that  the  taking  under 
these  circumstances  the  separate  notes,  and  even  afterwards  renew- 
ing them  several  times  successively,  did  not  amount  to  satisfaction 
of  the  joint  debt.{6)' 

Where  the  circumstances  were  such  that  the  partner  had  no 
power  to  bind  the  firm  by  a  bill,  subseq^nent  recognition  of  the  act 
will  be  equivalent  to  previous  authority.((7) 

Secondly,  as  to  the  case  of  a  secret  or  dormant  partner.  A  dor- 
mant partner,  whose  name  does  not  appear,  is  bound  by  bills  drawn, 
accepted  or  indorsed  by  his  co-partners  in  the  name  of  thefirm^  and 
not  only  when  the  bills  are  negotiated  for  the  benefit  of  the  firm, 
but  when  they  are  given  by  one  of  the  partners  for  his  own  private 
debt,  provided  the  holder  were  not  aware  of  this  circumstance :  (d) 
for  credit  is  given  to  the  firm  generally,  of  whomsoever  it  may  consist. 

(a)  £van8  v.  Drummond,  4  Esp.  89 ;  Thompson  v.  Perceval,  5  B.  &  Ad. 
925  (27  E.  C.  L.  R.) ;  3  N.  A  M.  667,  s.  c. 

(6)  Bedford  v.  Deakin,  2  B.  A  Aid.  210;  2  Stark.  178  (3  E.  C.  L.  R.),  s.  c. 

(c)  Duncan  v,  Lowndes,  3  Camp.  478  ;  and  see  Vere  v.  Ashby,  10  B.  &  0. 
288  (21  E.  G.  L.  R.),  and  Wilson  v,  Tumman,  6  M.  &  G.  236.  As  to  banking 
partnerships,  see  Corporations  and  Companies, 

(d)  Vere  ».  Ashby,  10  B.  &  C.  288  (21  E.  C.  L.  R.) ;  Lloyd  ©.  Ashby,  2  B. 
&  Ad.  23  (22  E.  C.  L.  R.) ;  Swan  v.  Steel,  7  East  210 ;  3  Smith  199,  a.  c. 


^  An  agreement  to  discharge  a  retiring  partner  will  not  be  inferred  from 
the  mere  acceptance  of  the  note  of  the  continuing  partners  for  the  joint  debt : 
Nightingale  v,  Chafee,  11  R.  I.  1. 

'  The  note  of  one  partner,  not  under  seal,  taken  for  a  partnership  debt, 
will  not  discharge  the  other  partners,  unless  so  understood ;  and  such  note 
will  not  operate  to  discharge  dormant  partners  not  known  to  the  creditor : 
Nichols  V,  Gheairs,  4  Sneed  229.  The  note  of  one  partner  in  satisfaction 
discharges  the  others :  Stephens  v.  Thompson,  2  Williams  77.  Whether  the 
note  of  an  individual  partner  was  accepted  in  satisfaction  of  the  partnership 
debt  is  a  question  of  fact  for  the  jury :  Bonnell  o.  Ghamberlin,  26  Gonn.  457  ; 
Ty ner  v.  Stoops,  1 1  Indiana  22. 
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Bat  where  a  man  agreed  to*  become  a  dormant  partner  in  a  firm, 
and  the  secret  partnership  was  to  commence  from  a  time  past,  and 
after  the  stipulated  time  for  the  commencement  of  the  partnership, 
but  before  the  actual  agreement,  the  members  of  the  firm  had  nego- 
tiated bills  in  the  name  of  the  firm  and  applied  the  proceeds  to  their 
own  benefit,  the  incoming  partner,  though  a  partner  bj  relation  at 
the  time  the  bills  were  negotiated,  was  held  not  liable.  He  could 
not  be  charged  on  the  ground  of  interest,  for  he  derived  no  benefit 
from  the  bills,  nor  on  the  ground  of  credit  having  been  given  to 
him.  for  he  was  no  member  of  the  firm  at  the  time ;  nor  on  the 
ground  of  having  ratified  the  acts  of  his  co-partners,  for  there  can 
be  no  ratification  where  there  was  no  assumed  authoritj.(6)' 

*A  dormant  partner  may  join  and  sue  on  a  bill,(/)  or  the   r^ein 
ostensible  partner  may  sue  alone.(^)     But  the  non-joinder 
of  a  dormant  partner  as  defendant  could  not  be  pleaded  in  abate- 
ment.(A) 

Thirdly,  as  to  a  mere  nominal  or  ostensible  partner.  Though  a 
man  really  have  no  interest  in  a  firm,  yet  if  he  sufier  himself  to  be 
held  out  to  the  world  as  a  member  of  it  he  hereby  authorizes  those 
to  whom  he  has  been  so  held  out  to  treat  him  as  a  contracting  party ; 
for  as  they  cannot  know  whether  his  interest  be  merely  apparent 
or  real,  they  would  be  injured  and  defrauded  if  they  could  not 
charge  him  as  a  partner. (t) 

{e)  Yere  v,  Ashby,  10  B.  k  G.  288  (21  £.  C.  L.  R.) ;  see  Battley  v.  Lewis,  1 
M.  &  G.  155 ;  1  Scott  N.  R.  143,  a.  c,  and  Wilson  v.  Tamman,  6  M.  &  G. 
236  (46  £.  C.  L.  R.). 

(/)  Cothay  v.  Fennel],  10  B.  k  C.  671  (21  £.  0.  L.  R.) ;  Skinner  o.  Stocks, 
4  B.  &  A.  437  (6  £.  C.  L.  R.). 

( g)  Leveck  v.  Shaflto,  2  £8p.  468 ;  Lloyd  «.  Arohbowl,  2  Taant  324 ;  and 
see  Mawman  v,  Gillett,  2  Taant.  325,  n. ;  Kell  o.  Nainby,  10  B.  &  C.  20  (70 

E.  \jm  L*  R.}. 

(h)  De  Maatort  v.  Sannders,  1  B.  <Sb  Ad.  398  (20  £.  C.  L.  R.).  The  share 
of  a  dormant  partner  does  not  pass  to  assignees  in  bankruptcy  under  the 
reputed  ownership  clause :  see  Reynolds  v.  Bowley,  L.  R.,  2  Q.  B.  474 ;  36 
L.  J.  1,  and  s.  c.  247,  in  error. 

(i)  Where  the  contract  is  made  with  a  firm  in  which  there  is  a  nominal 

^  Taking  a  renewal  note  from  one  who  had  dormant  partners  when  the 
original  was  given,  after  the  termination  of  the  partnership  and  without  any 
intention  to  discliarge  the  dormant  partners,  does  not  discharge  the  claim 
against  the  co-partnership :  Parker  v.  Canfield,  37  Conn.  250. 
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Fourthly,  as  to  the  consequences  of  a  dissolution.  After  a  dis- 
solution the  ex-partners  have  no  longer  power  to  bind  each  other 
by  bills  or  notes  to  persons  aware  of  the  di88olution.(A:)  But  not- 
withstanding a  valid  dissolution  of  an  ostensible  partnership  by  an 
agreement  between  the  partners,  still  as  between  the  firm  and  the 
world  the  authority  of  the  ex-partners  to  bind  each  other  by  bills, 
notes  or  other  contracts,  within  the  scop6  of  the  former  partner- 
ship, continues  till  the  dissolution  be  duly  notified.^ 

Such  notice  may  either  be  express  or  implied. 

The  only  safe  mode  of  proceeding  is  to  give  express  notice  to 
every  person  who  has  had  dealings  with  the  firm ;  and  as  the  hold- 
ers of  negotiable  securities  often  cannot  be  known,  the  best  and 
usual  course  is  also  to  advertise  the  dissolution  in  the  London 
Crazette,  - , 

The  ex-partners  are  not  safe  against  any  of  the  persons  whose 
names  are  on  a  bilfl  of  exchange  unless  notice  be  given  to  each. 
P^^Q-1  After  a  dissolution  one  of  the  ex-partners  '^accepted  a  bill 
in  the  name  of  the  firm ;  the  payee  had  no  notice  of  the 
dissolution,  but  the  indorsee  had.  It  was  held  that  though  the 
indorsee  had  had  notice  of  the  dissolution  he  could  recover  on  the 
bill  against  the  firm,  because  the  payee  had  had  no  notice,  and  the 
indorsee  had  a  right  to  stand  on  the  payee's  title.(2)  . 

When  bankers  had  dissolved  partnership  a  corresponding  change 
in  their  printed  check  was,  as  against  a  person  who  was  an  old  cus- 
tomer, but  had  drawn  a  check  in  the  new  form,  held  sufficient 
notice  of   the   dissolution.      Lord  Ellenborough — ^^I   think   the 

partner  the  real  partner  may  sue  alone  without  joining  the  nominal  partner 
08  oo-plaintiff :  Kell  t;.  Nainby,  10  B.  &  0.  20  (21  E.  G.  L.  R.).  To  make  a 
man  liable  as  a  nominal  partner  he  must  have  been  held  out  as  such  to  the 
plaintiff:  per  Parke,  J.,  Dickenson  t?.  Valpy,  10  B.  &  C,  141  (21  E.  C.  L.  R.) ; 
5  M:  <fe  Ry.  126,  s.  c. ;  Gurney  v.  Evans,  3  H.  &  N.  122. 
(k)  Heath  9.  Sansom,  4  B.  &  Ad.  172  (22  £.  0.  L.  R.) ;  1  Nev.  &  M.  104, 

8.  C. 

(I)  Booth  V.  Quin,  7  Price  193. 

^  A  valid  title  to  a  negotiable  promissory  note,  payable  to  a  co-partnership 
firm,  may  be  transferred  by  an  indorsement  made  in  the  name  of  the  firm, 
by  one  of  the  co-partners,  though  after  the  dissolution  of  the  co-partnership, 
if  such  dissolution  was  unknown  to  the  indorsee :  Cony  v.  Wheelock,  33 
Maine  366. 
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change  was  sufficiently  notified  by  the  change  in  the  check.  It  is 
the  habit  of  banking  honses  to  intimate  in  this  manner  that  a  part- 
ner has  been  introduced  or  has  retired/'(m) 

Where  a  bill  had  been  accepted  by  an  ex-partner  in  the  name  of 
the  firm,  in  favor  of  an  attorney  who  had  a  year  before  prepared  a 
draft  of  a  deed  of  dissolution  between  the  partners,  which  deed  it 
did  not  appear  had  ever  been  executed.  Lord  Ellenborough  held  that 
if  the  attorney  would  insist  on  the  continuance  of  the  partnership 
it  lay  on  him  to  show  that  the  intention  to  dissolve  had  been  aban- 
doned.(n) 

A  notice  of  the  dissolution  in  the  Gazette  is  not  sufficient  to 
exempt  a  retiring  partner  from  responsibility  to  a  former  dealer 
with  the  firm,  unless  it  be  shown  that  such  dealer  was  in  the  habit 
of  reading  the  Gazette.[p)  But  a  mere  notice  in  the  Gazette  has 
been  held,  as  against  a  man  who  had  had  no  previous  dealings  with 
the  firm,  evidence  from  which  a  jury  might  infer  notice  of  dissolu- 
tion.(  j?)  An  advertisement  of  a  dissolution  in  a  newspaper  is  not 
even  admissible  without  proof  that  the  party  sought  to  be  affected 
with  such  notice  took  in  the  new8paper.(g)  But  in  that  ""case  r«co-i 
it  is  not  necessary  that  the  dissolution  should  have  been  ad- 
vertised  in  the  Gazette.{ry 

(m)  Barfoot  v.  Goodhall,  3  Gamp.  147 ;  and  see  Vise  v.  Flemminji^,  1 
Yoange  and  J.  227. 

(n)  FatersoD  v.  Zachariah,  1  Stark  71  (2  £.  C.  L.  R.). 

{o)  Godfrey  v.  Tarnbull,  1  Eep.  371 ;  Leeson  v.  Holt,  1  Stark.  N.  P.  C. 
186  (2  E.  C.  L.  R.) ;  Graham  v.  Hope,  Peake^B  N.  P.  C.  154 ;  Gorham  v. 
Thompson,  ib.  42 ;  Rex  v.  Holt,  5  T.  R.  443 ;  Williams  r.  Keatee,  2  Stark. 
N.  P.  C.  290  (3  £.  C.  L.  R.) ;  see  also  Ex  parte  Usbume,  1  Glyn  &  Jam.  358. 
A  notice  of  dissolution  in  the  Gazette  may  be  given  in  evidence  without  a 
stamp :  Jenkins  v.  Blizard,  1  Stark.  N.  P.  C.  418  (2  E.  C.  L.  R.). 

(^)' Godfrey  v.  Turnbull,  1  Esp.  671 ;  Newsome  v.  Coles,  2  Camp.  617.  It 
has  been  established  in  America  that  notice  in  the  Gazette  or  in  any  other 
public  and  proper  manner  is  sufficient,  as  against  persons  who  had  no  pre- 
vious dealings  with  the  firm.  See  the  authorities,  Byles  on  Bills,  6th  Amer- 
ican edition,  p.  84 ;  3  Kent's  Com.  66 ;  and  see  Farrar  v.  Deflinne,  1  C.  &  K. 
580  (47  E.  C.  L.  R.). 

(q)  Leeson  v.  Holt,  1  Stark.  186  (2  £.  C.  L.  R.) ;  Boydell  v.  Drummond, 
11  East  142;  Norwich  Navigation  Company  r.  Theobald,  1  M.  &  M.  N.  P. 
C.  153 ;  Jenkins  r.  Blizard,  1  Stark.  420  (2  £.  C.  L.  R.) ;  Hovil  v.  Browning, 
7  East  161 ;  Rowley  v.  Home,  3  Ring.  2  (11  E.  C.  L.  R.) ;  10  Mo.  247. 

(r)  Booth  V.  Qnin,  7  Price  193. 

^  The  rules  of  the  mercantile  law  in  regard  to  notice  of  dissolution  have 
been  fully  adopted  in  this  country.    The  cases  are  too  numerous  to  cite,  but 
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A  secret  partner  is  not  liable  after  a  dissolation,  though  without 
notice,  on  a  bill  or  note  given  bj  the  continuing  partners  in  the 
name  of  the  firm ;  for  the  contract  was  not  made  on  his  credit,  nor 
had  he  any  interest  in  it.(8)^ 

Where  the  dissolution  is  by  death  notice  is  not  necessary  to  pro- 
tect the  estate  of  the  decea8ed.(^) 

After  a  dissolution,  and  due  notice  thereof,  the  «x-partners  be- 
come tenants  in  common  of  the  partnership  effects,  and  their 
authority  as  mutual  agents  is  at  an  end. 

One  ex-partner  cannot,  therefore,  indorse  in  the  name  of  the 
firm  a  bill  which  belonged  to  the  firm,  but  all  must  join,(u)  though 
the  ex-partner  endorsing  have  authority  to  settle  the  partnership 
affairs.  "I  even  doubt  much,"  says  Lord  Kenyon,  "if  an  indorse- 
ment were  actually  made  on  a  bill  or  note  before  the  dissolution, 
but  the  bill  or  note  was  not  sent  into  the  world  till  afterwards, 
whether  such  indorsement  would  be  valid,  "(z)" 

(s)  Evans  v,  Drummond,  4  Eep.  89 ;  Newmarch  v.  Clay,  14  East  239  ;  Heath 
V.  Sansom,  4  B.  &  Ad.  172  (24  E.  G.  L.  R.) ;  1  N.  &  M.  104  (28  E.  G.  L.  R.), 
s.  c. 

(i)  VuUiamy  v.  Noble,  3  Mer.  619. 

(u)  Abel  V.  Sutton,  3  £sp.  108 ;  Kilgour  v.  Finlayson,  1  H.  Bl.  155 ;  but 
see  Lewis  v,  Reilly,  1  Q.  B.  349  (41  E.  G.  L.  R.). 

(x)  Abel  V.  Sutton,  3  Esp.  108. 

some  of  the  more  recent  ones,  in  which  the  earlier  ones  are  to  be  found  re- 
ferred to,  are  Simonds  v.  Strong,  24  Vermont  642 ;  Gonro  v.  The  Port  Uenry 
Iron  Gompany,  12  Barbour  27 ;  Brown  v,  Clark,  14  Penna.  State  Rep.  469 ; 
Davis  V.  Allen,  3  Comstock  168  *,  Wardwell  v.  Knight,  2  Barb.  S.  C.  Rep. 
549 ;  Southwick  v,  McGovem,  28  Iowa  533 ;  Bank  of  the  Commonwealth  v, 
Mudgett,  44  New  York  514.  To  constitute  a  person  a  previous  dealer  with 
a  firm  and  entitled  to  actual  notice  of  the  dissolution  of  the  partnership  he 
must  have  dealt  directly  with  the  firm  j  and  it  is  not  sufficient  that  he  may 
have  dealt  in  paper  for  which  the  firm  was  responsible :  Hutchins  v.  Bank 
of  Tennessee,  8  Humphreys  418. 

^  Scott  V.  Golmesnil,  7  J.  J.  Marshall  416  ;  Magill  v,  Merric,  5  B.  Monroe 
168.  A  partner  whose  name  has  not  appeared  in  the  firm  will  be  liable  to 
persons  dealing  with  the  partnership  after  his  retirement  from  it  if  he  was 
known  to  such  persons  as  a  member  of  the  firm,  either  by  direct  transactions 
or  public  authority,  and  they  have  not  received  notice  of  the  dissolution  of 
the  connection.  But  unless  he  was  thus  known  as  a  partner  it  seems  that  he 
will  not  be  liable  to  persons  so  dealing  with  the  partnership  after  his  retire- 
ment, even  although  no  notice  has  been  given :  Davis  v.  Allen,  3  Comstock  168. 

'  After  the  dissolution  of  a  partnership  a  power  given  to  one  of  the  late 
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Bat  a  statement  by  the  ex -partner  that  be  had  left  the  assets  and 
securities  in  the  hands  of  the  continuing  partner,  and  that  he  had 
no  objection  to  his  using  the  partnership  name,  is  evidence  from 
which  a  jury  may  infer  an  authority  to  indor8e.(y)  An  authority 
to  indorse  may  be  inferred,  though  the  written  agreement  of  disso- 
lution contain  no  such  authority.  But  an  authority  to  the  contin- 
uing partner  ^^to  wind  up  the  business"  will  not  enable  him  to 
indorse  the  securities  of  the  late  firm.(y)  Both  ex-partners  ought 
therefore  to  indorse,  for  that  is  the  proper  mode  of  indorsing  by 
persons  who  are  not  partners.(2)  But  if  the  outgoing  partner  suf- 
fer his  name  to  appear  as  partner,  new  customers,  notwithstanding 
notice  in  the  Gazette,  may  charge  him.  *K.  and  A.  dis-  r*/^-! 
solved  partnership,  and  advertised  the  dissolution  in  the 
Gazette.  K.  accepted  a  bill  in  the  name  of  the  firm,  ante-dating 
it,  so  that  it  appeared  to  have  been  drawn  before  the  dissolution. 
This  bill  came  into  the  hands  of  the  indorsee  for  value,  without 
actual  notice  of  the  dissolution.  A.  had  allowed  his  name  to  re- 
main over  the  door  of  a  hatter's  shop  in  the  Poultry,  where  the 
business  had  been  carried  on.  Lord  Ellenborough  held  A.  liable 
on  the  bill,  observing  that  he  had  imprudently  suffered  notice  to  be 

(y)  Smith  v.  Winter,  4  M.^  W.  454. 
(z)  Carvick  v.  Vickeryf  2  Doug.  653,  n. 

eo-partnera  "  to  settle  all  demands  in  favor  or  against  said  firm*^  does  not 
authorize  him  to  give  a  note  in  the  name  of  the  firm :  Lockwood  v.  Gomstook, 
4  McLean  383 ;  Lask  o.  Smith,  8  Barb.  S.  C.  570 ;  Hamilton  v.  Seaman,  1 
Smith  (Ind.)  129  ;  Humphries  v.  Ohastain,  5  Georgia  166 ;  Long  v.  Story,  10 
Missouri  636 ;  Draper  o.  Bissel,  3  McLean  275  :  Parker  v.  Cousins,  2  Qrattan 
372;  but  see  M'Pherson  v.  Rathbone,  11  Wendell  96 ;  Myers  v.  Huggins,  1 
Strobbart  473 ;  Hausen  v.  Irvin,  3  Watts  &  Serg.  345 ;  Robinson  v.  Taylor, 
4  Penna.  State  Rep.  242 ;  Pavis  v,  Desauque,  5  Wharton  530.  A  promise  made 
by  a  partner  after  the  partnership  has  been  dissolved  to  pay  a  note  on  which 
the  firm  are  indorsers,  no  notice  of  dishonor  having  been  given,  is  not  bind- 
ing npon  the  other  members  of  the  firm :  Schoneman  v.  Fegeley,  7  Penna. 
Sitate  Rep.  433.  After  the  dissolution  of  a  partnership  notes  given  by  a  part- 
ner for  the  purpose  of  settling  the  business  of  the  firm  bind  his  late  part- 
ners: Ward  V.  Tyler,  2  P.  F.  Smith  393. 

A  renewal  note  given  in  the  firm  name  after  dissolution  by  a  partner  with- 
out his  co-partner's  assent  may  be  regarded  as  divisible,  and  held  valid  to  the 
extent  that  the  firm  debts  constituted  the  consideration  and  invalid  as  to  the 
residue :  Wilson  v.  Foster,  20  Ohio  St.  89. 
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given  of  the  continaance  of  the  partnership  by  permitting  his  name 
to  remain  over  the  door.(i) 

If  one  partner  die,  being  liable  or  entitled  on  a  bill  or  note,  the 
legal  right  or  liability  survives,  but  the  personal  representatives  of 
the  deceased  were  entitled  or  liable  in  equitj.(c) 

Bankruptcy  is  a  dissolution,  and  therefore  it  was  held,  before  the 
2  &  3  Vict.  c.  29,  that  an  indorsement  by  one  of  the  several  part- 
ners, after  a  secret  act  of  bankruptcy,  is  invalid.((2)  But  it  has 
been  also  held  that,  as  the  ex-partners  still  hold  themselves  out  to 
the  world  as  partners,  they  are  liable  to  third  person8.(6) 

Lastly,  as  to  an  occasional  partnership. 

A  partnership  may  be  either  ^  general  partnership  or  a  partic- 
ular one  for  a  single  transaction. 

An  interest  in  the  profits  of  a  single  transaction  makes  a  man  a 
partner  and  liable  to  third  parties.(/) 

A  joint  security  given  by  one  partner  in  a  mere  occasional  part- 
nership for  a  private  debt  does  not  charge  his  co-partner,  though 
in  the  hands  of  a  bond  fide  holder  for  value.(^) 

The  executor  of  a  deceased  party  to  a  bill  or  note  has,  in  gen- 
P^r  r-i    oral,  the  same  rights  and  liabilities  as  his  testator.     *^'  The 
executors  of  every  person,"  says  Lord  Macclesfield,  '*are 
implied  in  himself  and  bound  without  naming."(A) 

Therefore,  if  a  bill  be  indorsed  to  a  man  who  is  dead,  by  a  person 
ignorant  of  his  death,  that  will  be  an  indorsement  to  the  personal 

(&)  Williams  v.  Keates,  2  Stark.  290  (3  E.  C.  L.  R.)  ;  and  see  Newsome  v. 
Coles,  2  Camp.  617 ;  Stables  ».  Ely,  1  C.  &  P.  614  (12  E.  C.  L.  R.). 

(c)  Lane  v.  Williams,  2  Vera.  277 ;  Bishop  v.  Church,  3  Ves.  sen.  100,  371 ; 
YuUiamy  v.  Noble,  3  Mer.  614 ;  Heath  v.  Percival,  1  P.  Wms.  682  ;  1  Stra. 
403,  s.  c.  But  the  right  of  surviyorship  in  partnership  chattels  of  a  trading 
firm  does  not  exist :  Buckley  o.  Barber,  6  Ezch.  164. 

(d)  Thomason  v,  Frere,  10  East  418.  « 
\e)  Lacy  v.  Woolcot,  2  D.  &  R.  458. 

{/)  Heyhoe  v.  Burge^  19  L.  J.,  C.  P.  243 ;  9  C.  B.  431  (67  E.  C.  L.  R.), 

s.  c. 

{g)  Williams  v.  Thomas,  6  Esp.  18. 

\h)  Hyde  v.  Skinner,  2  P.  Wms.  196.  See  Williams  v.  Burrell,  1  C.  B. 
402  (50  E.  C.  L.  R.). 
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representative  of  the  decea8ed.(t)  On  the  death  of  the  holder  of  a 
bill  or  note,  his  executors  or  administrators  may  indorse ;  (k)  and 
an  indorsement  by  the  executors  or  administrators  is  for  all  pur- 
poses as  effectual  as  an  indorsement  by  the  deceased.(Z)^ 

Presentmenty(m)  notice  of  dishonor  and  payment  should  be  made 
by  and  to  the  executor  or  administrator,  in  the  same  manner  as  by 
or  to  the  deceased.* 

If  the  holder  be  dead  and  the  executor  have  not  yet  proved  the 
will,  still  it  seems  the  executor  is  bound  to  present  the  bill  when 
presentable ;  (n)  for  his  title  to  his  testator's  property  is  derived 
exclusively  from  the  will,  and  vests  in  him  from  the  moment  of  the 
testator's  death.(o)  But,  as  the  title  of  an  administrator  is  derived 
wholly  from  the  Court  of  Probate,  and  he  has  none  till  the  letters 
of  administration  are  granted,  he  would  probably  be  excused  by 
impossibility.' 

(i)  Marray  v.  East  India  Company,  5  B.  A  Aid.  204  (7  £.  C.  L.  R.). 
(k)  Rawlinson  v.  Stone,  3  Wils.  1 ;  3  Stra.  1260,  s.  c. 
[1)  Watkins  v.  Maule,  2  Jac.  &  Walker  243. 
(m)  Molloy  2,  10. 

(n)  Marias  135 ;  Molloy  2, 10 ;  Poth.  146. 

(o)  Com.  Dig.  Adminis.  B.  10;  Woolley  v.  Clark,  5  B.  &  Aid.  744  (7  E.  C. 
L.  R.) ;  1  D.  &  Ry.  409,  8.  c. 

^  A  promissory  note  payable  to  an  intestate,  while  uncollected,  belongs  to 
the  administrator,  and  its  payment  can  only  be  enforced  by  him :  Morse  o. 
Clayton,  13  Smedes  A  Marsh.  373.  An  administrator  may  assign  a  prom- 
issory note  payable  to  his  intestate,  so  as  to  vest  the  legal  interest  in  the 
assignee:  Cahoun  o.  Moore,  11  Vermont  604;  Morse  v.  Clayton,  13  Smedes 
A  Marshall  373;  Makepeace  v.  Moore,  5  Oilman  474;  Cryst  v,  Cryst,  1 
Smith  (Ind.)  370.  The  transfer  of  a  note  due  to  an  estate  by  an  adminis- 
trator, in  payment  of  his  own  debt,  gives  to  the  assignee jvrith  notice  no  right 
of  recovery :  Scott  v.  Searles,  7  Smedes  &  Marsh.  498.  Where  a  note  was 
made  payable  to  £.  R.,  ilidministrator,  and  M.  B.,  administratrix  of  J.  B.,  it 
was  held  that  £.  R.  alone  could  not  assign  such  note :  Sanders  v.  Blain,  6 
J.  J.  Marsh.  446.  But  a  note  to  the  intestate  may  be  transferred  by  one  of 
several  administrators :  Ibid.  An  administrator  can  anywhere  indorse  nego- 
tiable paper,  so  as  to  give  the  holder  a  right  to  sue  in  any  other  state :  Qraw 
V.  Hannah,  6  Jones  (Law)  94.  An  indorsement  of  a  note  to  a  deceased  per- 
son, for  the  purpose  of  vesting  it  in  the  legal  representative  of  such  deceased 
person,  is  void :  Valentine  v.  Halloman,  63  N.  Car.  475. 

'  Notice  of  non-payment  must  be  given  to  the  executor  of  the  indorser : 
HaUett  V.  Branch  Bank,  12  Alabama  193. 

'  An  executor  may  commence  an  action  before  probate  of  the  will ;  it  is 
necessary  that  he  should  have  taken  out  letters  before  filing  his  declaration. 
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A  probate,  being  a  jndiaial  act  of  tbe  Court  of  Probate,  is  con- 
clusive 88  to  the  validity  and  contents  of  the  will  and  the  title  of 
the  executor;  and,  aa  long  as  it  remains  unrepealed,  cannot  be 
impeached  in  the  other  courts.  Therefore,  a  voluntary  payment  to 
an  executor  nho  has  obtained  probate  of  a  forged  will  is  a  dlBcharge 
to  the  debtor,  notwithetanding  that  the  probate  is  aflervards  de- 
clared Dull.(j>) 

Bills  of  exchange  are  to  be  paid  in  the  course  of  administration 
as  simple  contract  debts.  They  are  bona  notabilia ;  not,  as  in  a 
case  of  specialty,  where  the  instrument  may  happen  to  be,  but  where 
the  debtor  resides  at  the  time  of  the  creditor's  death.({) 

n,E/.-i        *By  32  &  33  Viet.  c.  46,  the  priority  of  specialty  over 
simple  contract  debts  in  the  case  of  persons  dying  since 
January  1,  1870,  is  abolished. 

It  is  a  general  rule  of  law  that  if  a  creditor  constitute  bis  debtor 
executor,  the  debt  is  released  and  extinguished ;  for  the  same  hand 
being  at  once  to  receive  and  pay,  tbe  action  is  suspended ;  and  a 
personal  action  once  suspended  by  act  of  the  parties,  is  gone  for- 
ever.(r)*     Hence  it  follows  that  if  the  holder  of  a  bill  appoint  the 

(p)  Allen  V.  Dundas,  3  T.  it.  125. 

iq)  YeomaiiB  0.  Brodshaw,  Carthew  373  ;  3  8alk.  70,  s.  c. 
.  It)  Tear  Book,  20  Edw.  4^,  17 ;  21  Edw.  4,  36  ;  Djer  UO ;  Nedham's  Case, 
8  Rep.  135  a ;  Frfer  v.  Gildridge,  Uobarl  10 ;  SCurlejn  o.  Albanj,  Cro.  Elii. 
160 ;  Dorchester  u.  Webb,  Cro.  Car.  372 ;  Wankford  v.  Wankford,  I  Salk.  2fl9 ; 
Cheetham  v.  Ward,  I  Boa.  &,  Pul.  630;  Strong  t>.  Bird,  L.  R.,  18  Gq.  313. 
Bat  the  rule  aa  to  suBpensiou  ia  not  UDiiersal.    See  the  chapter  on  Sdspknsion. 

The  executor  derives  his  title  from  the  will,  and  may  act  with  full  authority 
except  when  in  legal  proceedinga  it  becomes  incumbent  upon  him  to  show 
his  office.  Then  he  cannot  prove  the  will  in  the  common  law  court;  for  the 
co}(niiance  of  testamentary  matters  is  exclusivelj  vested  in  the  ordinary, 
eoclesiaatical  or  probate  courts.  There  is,  however,  no  euch  a  thing  as  an 
aduinistraCor  without  a  legal  grant  from  the  proper  authority ;  the  par^ 
entitled  by  law  to  letters  has  no  title  or  authority  before  the  grant :  Strong 
D.  Perkins,  3  N.  Hamp.  140;  Call  c.  E wing,  1  Blackford  301.  The  title  of  an 
adminiBtrator,  however,  relates  back  to  the  death  of  his  intestate ;  Miller  b. 
Reigoe,  2  Hill  (S.  C.)  592;  Jewett  t>.  Smith,  12  Mass.  309;  Lawrenoe  v. 
Wright,  23  Pick.  128 ;  McVaughters  v.  Elder,  2  Brevard  407. 

'  The  rule  that  the  appointment  of  a  debtor  to  be  tbe  executor  of  tbe  cred- 
itor operates  aa  a  release  of  tbe  debt  has  been  generally  reversed  by  statute 
in  the  United  States  or  modified  upon  equitable  principles :  Mitchell  v.  Rice, 
6  J,  J.  Marshall  623. 
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acceptor  his  exeeator,  the  acceptor  is  discharged  and  all  the  other 
parties  also,  for  a  release  to  the  principal  discharges  the  surety. 
So  it  has  been  decided  that  if  the  payee  of  a  note  payable  on 
demand  constitute  the  maker  of  a  note  his  executor,  the  maker  is 
discharged,  not  only  from  his  liability  to  the  estate  of  the  testator, 
but  also  from  his  liability  im  maker  to  an  indorsee  to  whom  the 
executor  assigned  it  after  the  testator's  death.(«)  But  it  is  con- 
ceived that  if  the  note,  at  the  time  of  the  testator's  death,  had  been 
in  the  hands  of  an  indorsee,  the  maker  would  still  have  been  liable 
as  maker  to  the  indorsee,  and  that  if  the  note  had  been  payable  at 
a  future  time  and  indorsed  by  the  executor  after  the  testator's  death, 
but  before  the  note  was  due,  the  maker  would  have  been  liable  as 
maker  to  an  indorsee  without  notice ;  for  since  a  premature  secret 
payment  by  the  maker  would  not  have  protected  him,(^)  no  more, 
it  should  seem,  would  a  premature  secret  release  to  him.(u) 

If  one  of  several  joint  debtors  be  appointed  executor  it  is  a 
release  to  all,(x)  and  though  they  were  liable  severally  as  well  as 
jointly,  for  judgment  and  execution  against  one  would  have  been  a 
discharge  to  all ;  (y)  and  *an  express  release  to  one  might  r*^n-\ 
have  been  pleaded  in  bar  by  all. (2;)  The  debt  is  also  released 
where  one  only  of  several  executors  is  indebted,(a)  and  though  the 
executor  die  without  having  either  proved  the  will  or  administered.(6) 

But  if  a  sole  executor  refuses  to  act  the  debt  is  not  discharged.(<;) 
If  the  creditor  makes  the  executor  of  the  debtor  his  executor,  that 
is  DO  discharge.(c2) 

(s)  Freaklj  v.  Fox,  9  B.  &  C.  130  (17  E.  C.  L.  R.) ;  4  Man.  &  R.  18,  s.  c. 
See  also  Harmer  v.  Steele,  4  Ezch.  1.  Such  a  release  in  law  might  formerlj 
have  been  made  by  an  infant  testator,  at  the  age  of  seventeen  years  complete : 
Co.  Litt.  264  b. 

[t)  Burbridge  v.  Manners,  3  Camp.  193. 

(u)  Dod  V.  Edwards,  2  C.  &  P.  102  (12  E.  C.  L.  R.). 

(x)  Wentworth,  Off.  Ezors.  c.  2 ;  Com.  Dig.  Admin.  B.  5. 

(y)  Bro.  Ab.  Ezors.  p.  118;  Fryer  v,  Gildridge,  Hob.  10;  Cheetham  v. 
Ward,  1  Bos.  &  Pul.  630 ;  Wankford  v,  Wankford,  1  Salk.  299. 

(z)  2  Rol.  Abr.  412 ;  Clayton  v.  Kynaston,  2  Salk.  574;  2  Saund.  47,  t 

(a)  Bro.  Ezors.  pi.  114;  Went.  Off.  Ezors.  c.  2,  pp.  74,  75,  14th  ed. ;  Com. 
Dig.  Adm.  B.  5 ;  Wankford  v.  Wankford,  1  Salk.  299,  by  Powel,  J. ;  Cheet- 
ham V.  Ward,  1  Bos.  &  Pul.  630. 

(6)  Wankford  v,  Wankford,  1  Salk.  299  ;  Went.  c.  2 ;  Com.  Dig.  Adm.  B.  5. 

(c)  Wankford  v.  Wankford,  1  Salk.  299 ;  but  see  Abram  v.  Cunningham,  1 
Vent  303 ;  Butler's  Co.  Litt  264,  b. 

(d)  Bac.  Abr.  Ezors.  A.  10 ;  Dorchester  0.  Webb,  CroJ  Car.  372 ;  W.  Jones 
345,  8.  c. ;  1  Salk.  305 ;  Alston  v.  Andrew,  Button  128. 
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Thongb  the  appointment  of  a  debtor  to  be  executor  releases  him 
from  liability  to  the  first  or  any  subsequent  repreBentatives  of  the 
testator,  yet  the  debt  is  still  assets  in  bis  bands  in  favor  both  of 
creditors  and  legateeB.(e) 

The  taking  out  letters  of  administration  by  a  debtor  to  bis  cred- 
itor is  merely  a  suspension  of  the  legal  remedies  as  between  the 
parties ;  but  being  the  act  of  the  law  and  not  the  act  of  the  intes- 
tate, it  is  no  extinguishment  of  the  debt,  for  the  actjon  will  revive 
when  the  affairs  of  the  intestate  and  of  the  administrator  are  no 
longer  in  the  hands  of  the  same  person.(/) 

If  a  note  or  a  bill  be  made  or  indorsed  to  an  executor  as  exec- 
utor he  may  sue  on  it  in  his  representative  capacity  and  join  counts 
on  promises  to  the  testator  ;(^)  and  a  note  given  to  the  adminis- 
trator for  a  debt  due  to  the  testator  passes  to  the  administrator  de 
honig  non;{k)  though  a  payment  of  the  amount  of  the  instrument 
to  the  administrator  of  the  executor  would  be  good  in  equity,  and 
r*581  P^""*^*?^  **  *Iaw.(i)  After  considerable  conflict  the  rule  of 
law  was  firmly  established  that  whenever  the  money  sought 
to  be  recovered  was  assets  the  executor  might  sue  as  executor  on  a 
contract  made  with  himself  in  his  representative  capaci^  and  join 
counts  on  promises  to  his  tefltator.(£)'  Thus,  to  counts  on  a  bill  or 
note  given  to  his  testator,  he  might  join  a  count  for  money  paid  by 

(e)  Bac.  Abr.  Ezora.  A.  10  ;  Brown  v.  Selwyn,  Cases  temp.  Talbot  241, 
242  ;  Holiday  v.  Boas,  1  Rol.  Abr.  920  ;  Woodward  v.  Lord  Dacey,  Plowd. 
186  ;  Dorchester  ■>.  Webh,  Cro.  Car.  373  ;  Shep,  Toucbetone,  497-8  ;  Waok- 
ford  V.  Wankford,  1  Sslk.  299.    S«e  Wentworth  Off.  Ezon.  o.  2. 

(/)  Sir  John  Needham'e  cane,  8  Coke  135  ;  WankfoTd  v.  Wrakford,  1  Salk. 
299  I  Wentworth,  Off.  Esotb.  d.  2  ;  Lookier  v.  Smith,  1  Sid.  79  ;  1  Keb.  313, 
B.  c. ;  HndsoQ  o.  Hudson,  1  Atk.  461. 

[g)  King  p.  Thorn,  1  T.  R.  487. 

(ft)  Catherwood  t>.  Chabaud,  1  B.  ft  C.  150  (11  E.  0.  L.  R] ;  2  Dowl.  &  R. 
271 ;  Coart  v.  Partridge,  7  Price  591. 

(t)  Barker  r.  Talcot,  I  Tern.  473  ;  and  eee  the  remarks  of  Lord  Tent«rdea 
OD  this  case  iu  Catherwood  v.  Chabaud,  I  B.  .&  C.  150  (8  E.  C.  L.  R.) ;  2 
Dowl.  4  B.  271. 

(i)2WinB.  Saunders  117,  d. 

'  An  executor  or  administrator  may  join  in  the  same  declamdon,  oouols  or 
promises  to  himself,  witb  counts  or  promises  to  the  intestate  or  testator;  the 
rule  being  that  counts  may  be  joined  whenever  the  money,  if  recovered, 
would  be  assets:  Fry  t>.  Evans,  8  Wendell  530. 
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himself  as  executor  ;(Z)  a  count  for  goods  sold  by  him8elf,(iii)  for 
works  done  by  himself  ;(n)  a  count  on  an  account  stated  with  the 
plaintiff  as  executor,  of  moneys  due  to  the  testator  ;(o)  or  a  count 
on  an  account  stated  with  the  plaintiff  as  executor,  of  moneys  due 
to  himself  as  executor.(/?) 

An  executor  cannot  complete  his  testator's  indorsement  by  deliv- 
ering the  instrument,(9)  which  has  been  already  signed  by  the  tes- 
tator. 

It  has  been  said  that  an  indorsement  by  one  of  several  co-exec- 
utoh,  in  his  own  name  alone,  will  not  suflSce  to  transfer  the  prop- 
erty in  a  bill  of  exchange,^  although  it  be  an  indorsement  in  fact, 
for  forgery  of  which  an  indictment  may  be  sustained.(r) 

An  executor,  like  an  agent,  is  personally  liable  on  making, 
drawing,  indorsing  or  accepting  negotiable  instruments,  though  he 
describe  himself  as  executor,  unless  he  expressly  confine  his  stip- 
ulation to  pay  out  of  the  e8tate.(s)' 

(Z)  Ord  0.  Fenwick,  3  East  104.  As  to  money  lent  see  Webster  v.  Spencer, 
3  B.  &  Aid.  365  (5  E.  C.  L.  R.). 

(m)  Cowell  p.  Watts,  6  East  405  ;  9  Smith  410,  s.  c. 

(n)  Marshall  v.  Broadhurst,  1  G.  &  J.  403 ;  Edwards  o.  Grace,  2  M.  A  Wels. 
190  ;  5  Dowl.  302,  s.  c. 

(o)  Jobson  V.  Forster,  1  B.  &  Ad.  6  (20  £.  C.  L.  R.). 

Ip)  DowbiggiD  V,  Harrison,  9  B.  &  0.  666  (17  £.  C.  L.  R.) ;  4  Man.  &  R. 
662,  s.  c. 

(q)  Bromage  v.  Lloyd,  1  Ezch.  32. 

(r)  Winterbottom's  case,  1  Dennison's  0.  0.  51  ;  2  Car.  A  Kir.  37,  8.  c.  (61 
£.  0.  L.  R.).  It  has  been  so  held  in  America:  Smith  p.  WhiiiDg,  9  Mass. 
Rep.  320.  But  it  has  also  been  there  held  that  a  note  may  be  transferred  by 
one  of  several  administrators :  Sanders  p.  Blane,  6  J.  J.  Marsh.  446 ;  and  by 
one  of  several  executors  as  a  collateral  security  for  a  judgment  against  the 
estate :  Wheeler  v.  Wheeler,  9  Cowan  34. 

(s)  Child  V.  Monins,  2  B.  &  B.  460  (6  £.  C.  L.  R.) ;  5  Moo.  281 ;  King  v. 
Thom,  1  T.  R.  489;  Ridout  v.  Bristow,  1  Tyrw.  90;  1  C.  &  J.  231,  s.  c; 
Serle  o.  Waterworth,  4  M.  &  W.  9 ;  6  Dowl.  684,  s.  c. ;  Nelson  v.  Serle,  4  M. 
&  W.  795 ;  Liverpool  Borough  Bank  «.  Walker,  4  De  G.  &  J.  24. 

'  One  of  several  executors  may  assign  a  note  belonging  to  the  estate  of  the 
testator  as  collateral  security  for  a  judgment  obtained  against  the  estate ;  and 
his  act  will  bind  his  co-executors :  Wheeler  v.  Wheeler,  9  Cowen  34.  But 
aliter  when  the  note  is  made  to  the  executors  as  such :  Smith  v.  Whiting,  9 
Mass.  334. 

'  Administrators,  giving  a  note  for  the  debt  of  their  intestate,  are  not  per- 
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p^^q-i  "'"Claims  by  or  against  an  executor  or  administrator  as 
suph  may  be  joined  with  claims  by  or  against  him  person- 
ally, provided  the  last-mentioned  claims  are  alleged  to  arise  with 
reference  to  the  estate  in  respect  of  which  the  plaintiff  or  defendant 
sues  or  is  sued  as  executor  or  administrator.  (£)^ 

An  infant  can  make  a  binding  contract  for  necessaries  only ;  and 
he  may  give  a  single  bill  (which  is  a  bond  without  a  penalty)  for  the 

(i)  Order  XVII.  r.  5.  Formerly  in  an  action  against  an  executor,  on  a  bill 
or  note  of  his  testator,  a  count  for  money  had  and  received  by  the  defendant 
as  executor  could  not  be  joined :  Jennings  v,  Newman,  4  T.  R.  347 ;  Ashby 
V.  Ashby,  7  B.  &  0.  444  (14  £.  C.  L.  R.) ;  1  Man.  &  R.  180 ;  nor  a  count  for 
money  lent  to  the  executor :  Rose  v.  Bowler,  1  Hen.  Bla.  108 ;  nor  a  count 
for  goods  sold  to  the  executor  or  work  done  for  him :  Corner  v.  Shew,  3  M. 
&  W.  350 ;  Kitchenman  v.  Skell,  3  Ex.  49.  A  count  for  money  paid  to  the 
use  of  the  executor  probably  might :  Ashby  v.  Ashby,  supra.  A  count  on 
an  account  stated  by  the  executor  of  moneys  due  from  the  testator  might  be 
joined :  Seoar  v.  Atkinson,  1  Hen.  Bla.  102 ;  and  so  might  a  count  on  an 
account  stated  by  the  executor  of  moneys  due  from  him  as  executor :  Powell 
V.  Graham,  7  Taunt  581  (2  £.  C.  L.  R.) ;  1  Moo.  305 ;  Ashby  v.  Ashby,  supra. 
Wherever  the  judgment  on  a  common  count  was  de  bonis  testatoris  the  count 
might  be  joined ;  but  where  the  judgment  was  de  bonis  propriis  it  could  not. 
See  2  Wms.  Saun.  117  c;  Hall  v.  Haffan,  2  Lev.  228 ;  Curtis  v,  Davis,  Lev. 
pt.  II.  no  J  May  v.  Woodward,  1  Freem.  247. 

Bonally  liable  therefor  unless  they  have  assets  or  forbearance  was  the  con- 
sideration of  the  note :  Bank  of  Troy  v.  Topping,  9  Wendell  273.  Such  a 
note  primd  facie  imports  a  su£Giciency  of  assets  *,  the  defendant  may,  however, 
shqw  that  in  part  there  was  a  deficiency  of  assets,  and  the  onus  probandi  rests 
on  him :  Bank  of  Troy  v.  Topping,  13  Wendell  557 ;  and  see  Sleighter  v. 
Harrington,  2  Taylor  249  ;  2  Murphy  250 )  Sims  v.  Stillwell,  3  Howard  (Miss.) 
176 ;  Byrd  v,  Holloway,  6  Smedes  &  Marshall  473 ;  Rucker  v.  Wadlington, 
5  J.  J.  Marshall  238 ;  Steele  o.  McDowell,  9  Smedes  &  Marshall  193.  When 
in  an  order  signed  "  A.  B.,  Administrator,'^  there  is  nothing  to  designate  the 
deceased  person  or  his  estate,  the  drawer  will  be  personally  liable :  Tryon  v. 
Oxley,  3  Iowa  289. 

^  In  an  action  against  an  executor,  a  count  or  a  promise  made  by  him  as 
such,  and  in  which  he  is  not  charged  as  personally  liable,  may  be  joined  with 
a  count  on  a  promise  by  the  deceased :  Howard  v.  Powers,  6  Hammond  92 ; 
Carter  v.  Phelps,  8  Johns.  440.  An  indorsement  upon  a  note  by  the  testator 
will  support  an  alleged  promise  by  his  executors  in  a  special  count  against 
them.  The  law  implies  a  promise  on  their  part:  Barnes  v.  Reynolds,  4 
Howard  (Miss.)  114.  In  an  action  against  administrators  on  a  note  made  by 
their  intestate,  if  the  declaration  allege  a  promise  by  the  deceased  and  also 
by  the  administrators)  though  informal  it  is  not  bad  on  general  demurrer : 
Curtis  V.  Bowrie,  2  McLean  374. 
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exact  sum  due  for  necessaries,  but  not  a  bond  with  a  penalty  or 
carrying  intere8t.(tt) 

What  are  to  be  considered  necessaries  (x).depend8  on  the  rank  and 
circamstances  of  the  infant  in  the  particular  case.^ 

All  his  other  contracts  were  of  two  sorts,  voidable  and  void.  A 
distinction  of  importance :  first,  because  a  voidable  contract  might 
be  afterwards  affirmed,  but  a  contract  absolutely  void  ^as  incapable 
of  confirmation  ;(y)  and,  secondly,  because  a  void  contract  might 
be  treated  by  other  parties  as  a  nullity,  but  contracts  voidable  could 
only  be  avoided  by  the  contracting  party  himself.  Yet  the  precise 
criterion  of  this  distinction  was  not  in  the  case  of  infancy  clearly 
^settled.  According  to  some  authorities  it  depended  entirely  r«t*An 
on  the  mode  of  the  transaction  ;  and  all  such  gifts,  grants  or 
deeds  of  an  infant  as  took  effect  by  the  delivery  of  his  hand  were 
only  voidable ;  whereas  such  as  did  not  so  take  effect  were  void.(2) 

(u)  Co.  Litt.  172  a,  n.  2 ;  Russell  v.  Lee,  1  Lev.  86 ;  and  therefore  a  bond 
cannot  be  set  up  by  a  promise  to  pay  made  after  full  age,  and  the  replication 
of  such  promise  is  ill :  Baylis  v,  Dineley,  3  M.  &  Sel.  477  *,  see  B.  N.  P.  182 ; 
Hunter  v.  Agnew,  1  Fox  &>  Smith  15  ;  1  Rol.  Ab.  729 ;  Fisher  v.  Mowbray,  8 
East  330.  A  bond  with  a  penalty  given  by  an  infant  seems  to  be  absolutely 
▼Old :  Ayliffe  v,  Archdale,  Cro.  Eliz.  920 ;  Vin.  Ab.  Actions,  D.  d.  So  a  deed 
given  for  necessaries  was  voidable :  Martin  v.  Gale,  L.  R.,  4  Chan.  Div.  428. 

(x)  See  the  observations  of  the  court  in  a  very  singular  case :  Chappell  v. 
Cooper,  13  M.  &  W.  252. 

(y)  But  see  Williams  v.  Moore,  11  M.  &  W.  256. 

{z)  Perkins  2. 

'  An  infant  can  never  bind  himself,  even  for  necessaries,  when  he  has  a 
parent  or  guardian  who  supplies  his  wants :  Outhrie  v.  Murphy,  4  Watts  80 ; 
Angel  p.  McLellan,  16  Mass.  28  -,  Kline  v.  L^Amoureux,  2  Paige  419 ;  Perrin 
«.  Wilson,  10  Missouri  451.  But  when  he  has  authority  from  his  guardian, 
either  express  or  implied,  he  may  purchase  necessaries,  or  when  they  are 
supplied  to  him  by  a  third  person  under  these  circumstances,  the  infant  is 
bouifd :  Rundel  v.  Keeler,  7  Watts  237 ;  Watson  v.  Heasel,  7  Watts  344 ;  see 
Grace  v.  Hale,  2  Humph.  27.  The  question  whether  articles  are  necessary 
or  not  is  one  of  fact,  to  be  determined  by  the  jury  and  not  by  the  court: 
Bent  v»  Manning,  10  Vermont  225.  It  is  a  mixed  question  of  law  and  fact ; 
but  where  there  has  manifestly  been  an  excessive  supply,  the  court  may  pro- 
nounce upon  it :  Johnson  v.  Lines,  9  Watts  &  Serg.  80.  A  collegiate  educa- 
tion is  not  ranked  among  those  necessaries  for  which  an  infant  can  render 
himself  absolutely  liable  by  contract:  Middleburg  College  v.  Chandler,  16 
Vermont  683.  The  board  of  an  infant  is  included  among  the  nece^aries  for 
which  he  may  pledge  his  credit :  Bradly  v.  Pratt,  23  Vermont  378. 
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According  to  others,  if  the  act  was  for  the  advantage  of  the  infant 
it  was  voidable ;  if  for  his  disadvantage,  absolutely  void.(a) 

The  acceptance  of  an  infant  was  at  all  events  invalid,(()  and 
could  not  be  confirmed  by  a  promise  to  pay  made  after  he  was  of 
age  and  after  action  brought.(<;)  And  all  his  contracts  made  in  the 
course  of  trade  were  formerly  considered  absolutely  void  and  inca- 
pable of  confirmation,  though  the  moral  obligation  to  fulfill  them 
would  support  an  express  promise  to  pay  after  full  age  and  before 
action  brought.((2)  It  has  been  held  that  no  mere  acknowledgment 
or  part  payment  would,  under  such  circumstances,  create  a  lia- 
bility.(e)  But  from  later  cases  it  appeared  that  an  infant's  contract 
on  a  bill  or  note  was  voidable  only,(/)  and  that  his  liability  might 
be  established  by  ratification  after  full  age.(^)^ 

(a)  Zouch  0.  Parsons,  3  Burr.  1794,  recognized  as  law  by  Lord  Eldon  in 
0.  Handcock,  17  Yes.  jan.  383;  and  see  Holt  r.  Ward,  2  Stra.  937; 


Williams  v.  Moore,  11  M.  &  W.  256.  A  voidable  contract  has  been  defined 
as  a  contract  valid  till  disaflGirmed :  Allen  v.  Allen,  2  D.  &  W.  307 ;  1  C.  &  L. 
427  (Irish). 

(6)  Williamson  v.  Watts,  1  Camp.  552 ;  and  see  Williams  o.  Harrison, 
Carthew  160 ;  3  Salk.  197,  8.  c. 

(c)  Thornton  t?.  Illingworth,  2  B.  &  C.  824  (9  E.  C.  L.  R.) ;  4  Dowl.  &  R. 

D40,  S.  C. 

(d)  Ibid. ;  Hunt  t>.  Massey,  5  B.  &  Ad.  902  (27  E.  C.  L.  R.) ;  2  Nev.  k  M. 
109,  s.  c.  Whether  a  ratification  be  in  all  cases  a  new  contract,  resting  on 
the  original  obligation  as  a  moral  consideration,  or  whether  it  merely  impart 
validity  to  the  original  promise,  has  been  considered  doubtful :  Williams  0. 
Moore,  11  M.  &  W.  256 ;  but  see  Harris  o.  Wall,  1  Ezch.  122. 

(e)  Thrupp  v.  Fielder,  2  Esp.  628.  Such  is  the  law  in  America:  Byles'on 
Bills,  6th  American  edition,  p.  96. 

(y)  Such  also  is  the  result  of  the  American  authorities:  Byles  on  Bills, 
6th  American  edition,  p.  96. 
{g)  Harris  r.  Wall,  1  Exch.  122. 

^  A  negotiable  note  made  by  an  infant  is  voidable  and  not  void ;  and  if  he, 
after  coming  of  age,  promise  the  payee  that  it  shall  be  paid,  the  payee  may 
negotiate  it  and  the  holder  may  maintain  an  action  in  his  own  name  against 
the  maker:  Reed  v.  Batchelder,  1  Meto.  559;  Everson  o.  Carpenter,  17 
Wend.  419 ;  Best  o.  Qivens,  3  B.  Monroe  72 ;  Qoodsell  v.  Myers,  3  Wend. 
479 ;  Stokes  o.  Brown,  4  Chandler  39. 

A  promissory  negotiable  note,  executed  by  an  infant,  is  not  void  so  as  to 
be  incapable  of  ratification  after  the  infant  becomes  of  age ;  and  a  repromise 
by  him  is  valid,  though  not  made  until  after  the  commencement  of  the  suit 
against  him.    After  the  infant  became  of  age  he  wrote  a  letter  to  the  plain- 
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The  Stat.  9  Geo.  4,  c.  14,  enacted  that  no  action  shall  be  main- 
taiced  whereby  to  charge  any  person  upon  any  promise  made  after 


tiff  containing  these  words :  "  All  that  is  jastly  your  due  shall  be  paid.*' 
Held  that  this  was  a  sufficient  re-promise,  and  that  the  legal  presumption 
that  claims  are  just  and  also  due,  after  the  usual  evidence  in  support  of  them, 
is  sufficient,  till  rebutted  by  other  evidence  of  injustice  or  of  payment :  Wright 
r.  Steele,  2  N.  Hamp.  51 ;  Font  v.  Cathcart,  8  Alabama  725.  An  infant 
made  a  note,  and  after  age,  on  payment  being  demanded,  said,  "  I  will  pay 
it  as  soon  as  I  can  make  it;  but  I  cannot  do  it  this  year.  I  understand  the 
holder  b  about  to  sue  it,  but  she  had  better  not.''  This  was  held  to  be  an 
affirmation  of  the  contract  and  that  an  action  would  presently  lie :  Babo  v. 
Hansell,  2  Bailey  114.  When  an  infant,  on  being  applied  to  for  the  payment 
of  a  note  made  by  him  during  infancy,  acknowledged  that  the  money  was 
due,  and  promised  that  on  his  return  to  his  home  he  would  endeavor  to  pro- 
cure it  and  send  it  to  his  creditor,  it  was  held  to  be  a  sufficient  ratification 
of  the  original  promise:  Whitney  v.  Dutch,  14  Mass.  457.  The  declaration 
of  an  infant  after  he  arrives  of  age,  of  his  intention  to  pay  a  note,  accompanied 
with  his  authorizing  an  agent  to  pay  it,  is  a  sufficient  confirmation  of  the 
contract  to  bind  him,  although  the  agent'  has  not  done  anything:  Orvis  v. 
Kimball,  3  N.  Hamp.  314.  An  infant  purchased  a  kettle  and  other  articles, 
and  gave  his  promissory  note  for  them,  it  being  agreed  by  the  parties  that 
he  might  try  the  kettle  and  return  it  if  it  did  not  answer.  The  vendor,  after 
the  infant  became  of  age,  requested  him  to  return  it  if  he  did  not  intend  to 
keep  it ;  but  he  retained  and  used  it,  with  the  other  property,  a  month  or  two 
afierwards.  Held  that  this  was  a  sufficient  ratification  of  the  contract  and 
that  an  action  might  be  sustained  on  the  note :  Aldrich  o.  Grimes,  10  N. 
Hamp.  194.  In  an  action  on  a  note  of  an  infant,  the  evidence  of  ratification 
was  that  the  defendant  said  that  he  knew  but  little  about  the  matter,  ae  the 
transaction  had  been  mostly  managed  by  another  person ;  that  he  thought 
the  note  had  been  paid  or  partly  paid ;  and  that  his  uncle  would  be  there  next 
month  and  then  it  should  be  settled  ;  it  was  held  sufficient  to  be  submitted  to 
a  jury :  Bay  v.  Gnnn,  1  Denio  108.  An  infant  purchased  land  and  gave  his 
note  for  the  price.  After  he  came  of  age  he  continued  in  possession  of  the 
hind  and  promised  to  pay  the  note.  Held  that  this  was  a  confirmation  of 
the  contract,  binding  on  him  and  his  representatives :  Armfield  v,  Tate,  7 
Iredell  258. 

The  retention  of  the  consideration  for  which  the  note  of  an  infant  was 
^▼en,  after  his  coming  of  age,  is  not  a  ratification  of  the  note ;  neither  is  a 
Submission  to  arbitration  of  the  question  whether  he  is  liable  on  the  note, 
after  be  comes  of  age,  a  ratification:  Benham  v.  Bishop,  9  Conn.  330. 
Where  a  defendant,  in  conversation  concerning  a  note  made  by  him  during 
infancy,  said  that  he  owed  the  plaintiff,  but  was  unable  to  pay  him,  and  that 
he  would  endeavor  to  procure  his  brother  to  be  bound  with  him,  it  was  held 
not  to  be  a  renewal  of  the  promise :  Ford  v.  Phillips,  1  Pick.  202.  A  person 
who  gave  a  note  daring  his  infancy,  after  he  became  of  age  made  declarations 
of  an  intention  of  payment,  to  persons  having  no  interest  in  or  agency  as  te 
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full  age,  to  pay  any  debt  contracted  during  infancy,  or  upon  any 
ratification  after  full  age  of  any  promise  or  simple  contract  made 
during  infancy,  unless  such  promise  or  ratification  shall  be  made 
by  some  writing  signed  by  the  party  to  be  charged  therewith. 
r'*'611  ^^^^  evidence  '''might  supply  defects  in  the  written  ratifica- 
tion as  to  the  sum,  the  date,  and  the  person  to  whom  it  is 
addressed.(A) 

By  the  Infants  Relief  Act,  37  &  38  Vict.  c.  62,  s.  1,  it  is  pro- 
vided that  all  contracts,  whether  by  specialty  or  simple  contract, 
entered  into  by  infants  to  repay  money  lent  or  to  be  lent,  or  for 
goods  supplied  or  to  be  supplied  (other  than  contracts  for  neces- 
saries), and  all  accounts  stated  with  infants,  shall  be  absolutely  void; 
the  effect  of  this  section  is  limited  by  a  proviso  to  such  as  are  now 

(h)  Hartley  v.  Wharton,  11  Ad.  &  Ell.  934  (39  E.  C.  L.  R.)-  ^  <leht  con- 
tracted by  an  infant  if  not  ratified  in  writing  did  not  support  a  set-off:  Raw- 
ley  V.  Rawley,  L.  R.,  1  Q.  B.  Div.  460.  A  promise  to  pay  as  a  '^  debt  of  hon- 
or" was  held  no  good  ratification:  Maocord  v,  Osborne,  L.  R.,  2  C.  P.  Div. 
568. 

the  note.  Held  that  this  was  no  evidence  of  a  promise  of  payment  or  ratifi- 
cation of  the  contract :  Hoit  v.  Underbill,  9  N.  Hamp.  436.  A  new  promifie, 
made  by  an  infant  after  he  comes  of  age,  that  he  will  pay  his  promissory  note, 
will  not  bind  him,  if  made  to  one  who  is  attorney  for  the  plaintiff  in  another 
suit,  but  had  not  then  been  employed  in  the  present  suit  against  the  infant : 
Bigelow  V.  Qrannis,  2  Hill  120.  A  plea  of  infancy  by  one  member  of  a  firm, 
to  an  action  on  a  note  in  the  name  of  the  firm,  is  not  avoided  by  a  replication 
that  the  defendant  had  continued  a  partner  of  the  firm  for  upwards  of  a  year 
after  his  arrival  at  full  age,  and  had  not  in  that  time,  nor  for  years  after- 
wards, indicated  a  disposition  to  disaffirm  any  note  executed  in  the  name  and 
in  the  business  of  the  firm,  without  an  averment  that  he  had  knowledge  of 
the  note  declared  on  and  was  looked  to  for  payment :  Crabtree  v.  May,  1  B. 
Monroe  289. 

A  confirmation  must  be  distinct  and  with  the  knowledge  that  he  is  not 
liable  on  the  contract.  A  mere  acknowledgment  of  a  debt  or  a  payment  of 
part  of  it  will  not  support  an  action  on  such  a  contract :  Hinely  v.  Margarits, 
-3  Barr  428  ;  Norris  v,  Vance,  3  Richardson  164  ;  Smith  v.  Mayo,  9  Mass.  62 ; 
Martin  v.  Mayo,  10  Mass.  137;  Whitney  v,  Dutch,  14  Mass.  457;  Ford  r. 
Phillips,  1  Pick.  202 ;  Barnaby  v.  Barnaby,  1  Pick.  221 ;  Thompson  9.  Lay, 
4  Pick.  48;  Wilcox  ».  Routh,  12  Conn.  550;  Curtis  v,  Patton,  11  Serg.  & 
Rawle  305 ;  Aldrich  v.  Grimes,  10  N.  Hamp.  194 ;  Hoit  v.  Underbill,  9  N. 
Hamp.  436;  10  N.  Hamp.  220;  Bigelow  v.  Qrannis,  2  Hill  120;  Alexander 
€.  Hutchinson,  2  Hawks  535;  Millard  v.  Hewlett,  19  Wendell  301 ;  Westo. 
Penny,  16  Alabama  186. 
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by  law  voidable.  And  s.  2  enacts  that  no  aotion  shall  be  brought 
whereby  to  charge  any  person  upon  any  promise  made  after  full 
age  to  pay  any  debt  contracted  daring  infancy,  or  upon  any  ratifi- 
cation made  after  full  age  of  any  promise  or  contract  made  during 
infancy,  with  or  without  new  consideration  for  such  promise  or  rati* 
fieation  after  full  age. 

A  person  of  full  age  who  accepts  a  bill  drawn  while  he  was  an 
infant  is  liable  on  the  bill.(i) 

Before  this  statute  an  infant  might  after  coming  of  age  ratify  an 
account  stated. (Z)  But  unless  he  had  complete  information  and  full 
knowledge  of  the  transaction  his  ratificatiojfi  would  not  bind  in 
equity.(77i)  It  is  conceived  that  a  bill  drawn,  indorsed  or  accepted 
in  blank  by  an  infant  and  filled  up  without  his  express  consent  after 
lie  is  of  full  age  would  not  bind  faim.(n) 

Whether  a  promissory  note  given  by  an  infant  for  necessaries  be 
valid,  either  at  the  suit  of  the  original  payee  or  his  indorsee,  has 
never  been  expressly  decided ;  but  it  should  seem  it  is  not,  for  even 
if  not  transferable  it  carries  interest,  (o)^    An  infant  was  not,  even 

ft 

[k)  Steyens  o.  Jackson,  4  Camp.  164. 

\l)  Williams  o.  Moore,  12  L.  J.,  Ex.  253  ;  11  M.  &  W.  256,  s.  c. 

(m)  Kay  v.  Smith,  21  Beav.  522. 

\n)  Hant  v.  Massey,  5  B.  &  Ad.  902  (27  £.  C.  L.  R.) ;  2  Ney.  k  M.  109,  s.  c. 

(o)  Traeman  9.  Hurst,  1  T.  R.  40;  Bayley  19;  Williamson  v.  Watts,  1 
Camp.  552.  In  the  United  States  it  has  been  decided  that  a  promissory  note 
given  by  an  infant  for  necessaries  is  void:  Swasey  d.  Vanderheyden,  10 
Johns.  Rep.  33;  Nightingale  o.  Withington,  15  Massey 's  Rep.  272.  See 
farther.  Byles  on  Bills,  6th  American  edition,  p.  99.  So  in  the  French  law, 
Pardessas  2,  459. 

^  It  will  he  seen  by  the  cases  thrown  together  in  the  preceding  note  that 
the  general  doctrine  of  the  American  courts  is  that  the  hill  or  note  of  an  in- 
fant is  not  void  but  voidable  only,  and  therefore  capable  of  ratification  after 
his  arrival  at  full  age.  The  decisions,  however,  are  not  harmonious  upon  the 
question  whether  a  negotiable  bill  or  note  for  necessaries  falls  within  the 
same  category,  or  is  to  be  considered  as  absolutely  binding  without  such  rati- 
fication as  a  single  bill  for  necessaries  not  negotiable  undoubtedly  is.  It 
seems  very  clear  that  when  the  security  is  of  such  a  nature  that,  by  the  rules 
of  law,  the  consideration  cannot  be  inquired  into,  then  the  infant  is  not  liable. 
In  the  hands  of  the  payee,  however,  it  may  be  inquired  into,  and  it  would 
seem  necessarily  in  the  hands  of  the  indorsee.  Infancy  is  j9rimd  facie  a  good 
defence,  and  as  the  holder  must  in  answer  prove  the  consideration  to  be  neces- 
saries, Uiat  throws  open  the  whole  question  for  the  benefit  of  the  infant.    Upon 
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before  the  late  statute,  bound  by  an  account  stated  in  respect  even 
of  necessaries. (jE?) 


[*62] 


*If  an  infant  be  a  party  jointly  with  an  adult  to  a  nego- 
tiable instrument,  the  owner  may  sue  the  adult  alone  without 
taking  notice  of  the  infant.(9)  Where  an  infant  is  partner  in  a  firm, 
unless  on  coming  of  age  he  notifies  the  discontinuance  of  the  part- 
nership, he  is  liable  for  contracts  made  by  the  firm  after  his  ma- 
jority, (r) 

Where  an  infant  is  not  liable  on  a  contract  he  cannot  be  made 

{p)  Traeman  r.  Hurst,  1  T.  R.  40 ;  Bartlett  v,  Emery,  ibid.  42,  n. ;  Ingle- 
dew  V.  Douglas,  2  Stark.  36  (3  £.  C.  L.  R.) ;  unless  ratified :  Williams  r. 
Moore,  supra;  Kay  v.  Smith,  21  Beav.  522. 

(q)  Burgess  v.  Merrill,  4  Taunt.  468  ;  Chandler  v,  Parkes,  3  Esp.  76,  n. 

(r)  Good  V.  Harrison,  5  B.  &  Aid.  147  (7  E.  C.  L.  R.). 


these  grounds  it  has  been  detej^mined  in  South  Carolina  that  such  a  note  is 
▼alid:  Dubose  v.  Wheddon,  4  McCord  221 ;  Uaine's  Adm.  v.  Tanant,  2  Hill 
400.  See  Bouchell  v.  Clary,  3  Brevard  194.  So  also  in  Massachusetts,  in 
which  it  has  been  held  that  in  a  suit  upon  a  note  given  by  an  infant,  the 
plaintiff  may  show  that  it  was  given  in  whole  or  in  part  for  necessaries ;  and 
may  recover  thereon  as  much  as  the  necessaries  for  which  it  was  given  were 
reasonably  worth,  and  no  more  :  Earle  v.  Reed,  10  Metcalf  387.  The  contrary 
has  been  held  in  New  York  on  the  English  authorities,  which  go  upon  the 
ground  that  in  the  hands  of  a  bond  fide  holder  the  infant  would  be  precluded 
from  questioning  the  CQnsideration :  Swasey  v,  Yander  hey  den's  Adm.,  10 
Johns.  33.  In  Kentucky  it  has  been  decided  that  the  note  of  an  infant  has 
no  obligatory  force  as  such,  and  in  an  action  on  the  note  it  is  necessary  to 
show  that  the  articles  furnished  as  the  consideration  of  the  note  were  neces- 
saries :  Beeler  v.  Young,  1  Bibb  519.  The  reasoning  in  favor  of  holding  such 
a  note  voidable  appears  to  run  in  a  circle  and  therefore  to  be  unsound.  A 
note  may  be  valid  as  such  though  not  negotiable ;  in  other  words,  though  it 
may  be  so  circumstanced  as  to  let  in  all  inquiries  as  to  its  consideration  in 
the  hands  even  of  a  bond  fide  holder.  So  here,  on  proof  that  the  maker  is  an 
infant,  the  negotiability  of  the  note  is  at  an  end ;  but  it  does  not  cease  to  be 
a  note.  It  may  be  sued  on  by  the  holder  in  his  own  name.  He  stands  in  the 
shoes  of  the  original  payee,  and  can  recover  whatever  he  would  have  been  en- 
titled to  recover.  If  the  note  is  voidable,  then  without  ratification  it  cannot 
be  sued  on  at  all.  The  holder  at  most  must  be  subrogated  to  the  rights  of  the 
original  payee  in  an  action  against  the  infant  in  the  name  of  the  payee  on  a 
declaration  founded'on  the  original  consideration.  It  is  evident  that  the  Ken- 
tucky case  can  only  be  supported  on  this  footing,  and  contrary  to  its  own 
syllabus  it  really  affirms  that  the  note  is  valid  as  a  note,  though  it  is  not  a 
negotiable  note :  see  McMinn  v.  Richmonds,  6  Yerger  9. 
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liable  thereon  by  suing  bim  in  an  action  in  form  ex  deUeto,(9f 
Thus  he  is  not  liable  on  a  bill  because  he  represented  himself  to  be 
of  full  age,  nor  could  the  plaintiff  reply  that  fiict  on  equitable 
grounds,  (t) 

An  infant  drawing  and  indorsing  bills  may  convey  a  title  to  the 
indorsee  so  that  the  indorsee  can  sue  the  acceptor  and  all  other  par* 
ties  except  the  infant  himself  ;(ti)  but  the  infant  may  avoid  the  con- 
tract, except  where  the  acceptor  has  estopped  himself  by  admitting 
(as  we  shall  see  he  does)  the  capacity  of  an  infant  drawer  to  in- 
dor8e.(a;)' 

An  infant  may  sue  on  a  bilL(y)     But  payment  should  be  made 

($)  Grove  ».  Neville,  1  Keb.  778 ;  Johnson  v.  Pye,  1  Keb.  905-913 ;  1  Lev. 
169,  8.  c. ;  Manby  v.  Scott,  1  Sid.  109 ;  Jenningfl  o.  Randall,  8  T.  R.  335 ; 
Price  o.  Hewitt,  8  Ezch.  146;  and  see  Cranch  v.  White,  1  Bing.  N.  C.  417 
(27  E.  C.  L.  R.) ;  1  Scott  314,  s.  c.  But  in  some  oases  he  is  liable  for  fraud : 
Byles  on  Bills,  6th  Amer.  edition,  p.  100 ;  Nelson  o.  Stocker,  28  L.  J.,  Oha. 
760 ;  Re  King,  27  L.  J.,  Btcy.  33 ;  see  Wright  o.  Leonard,  po$i^  65.  See  also 
Barnard  r.  Haggis,  32  L.  J.,  0.  P.  191,  where  an  infant  who  had  hired  a 
horse  was  held  liable  for  its  misuse. 

{i)  Bartlett  v.  Wells,  1  Best  k  Smith  836  (101  £.  C.  L.  R.). 

(«)  Taylor  v,  Greker,  4  £sp.  187 ;  Nightingale  p.  Withington,  15  Mass. 
American  Rep.  272 ;  and  see  Drayton  v.  Dale,  2  B.  A  C.  299,  302  (9  E.  G.  L. 
R.);  Grey  v.  Gooper,  1  Selw.  N.  P.;  see  Smith  v,  Johnson,  27  L.  J.,  Ezch. 
363 ;  3  H.  &  N.  222,  s.  c. 

(x)  See  the  chapter  on  Accsptamci.  t 

iy)  Ghitty  20 ;  Warwick  v.  Brace,  2  M.  &  Sel.  205 ;  Holliday  v.  Atkinson, 
5  B.  <l^  G.  501  (11  E.  G.  L.  R.) ;  8  D.  &  R.  163,  s.  c.  By  next  friend,  see  Order 
XVI.,  r.  8. 


^  Where  a  contract  is  the  substantive  groand  of  action  against  an  infant 
the  plaintiff  cannot  sue  in  tort :  Wilt  v.  Welsh,  6  Watts  9.  An  infant  is  not 
liable  for  a  fraad  in  a  contract  which  he  is  incapable  of  making :  Brown  v. 
Durham,  1  Root  273  *,  West  v,  Moore,  14  Vermont  447 ;  Wallace  v,  Morss,  5 
Hill  391 ;  Morrill  t7.  Aden,  19  Vermont  505.  But  trover  will  lie  against  an 
infant  for  goods  which  came  into  his  hands  by  means  of  an  illegal  contract : 
Vasse  V.  Smith,  6  Granch  226 ;  Lewis  v,  Littlefield,  3  Shepley  233 ;  Fitts  v. 
Hall,  9  N.  Hamp.  441 ;  Town  v.  Wiley,  23  Vermont  355. 

*  An  infant  may,  for  a  valuable  consideration,  indorse  a  negotiable  promis- 
sory note  or  bill  of  exchange  so  as  to  transfer  the  property  to  an  indorsee : 
Nightingale  v.  Withington,  15  Mass.  272.  The  indorsement  of  an  infant 
payee  enables  his  indorsee  to  sue  the  maker :  Frasier  o.  Massey,  14  Indiana 
352.   As  to  liability  of  sureties  on  note  of  infant :  Baker  v.  Kennett,  54  Mo.  82. 
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to  his  guardian ;  yet  payment  to  the  infant  may  under  some  cir- 
eumstances  be  good. (2;) 

An  infant  is  not  in  case  of  contract  estopped  by  his  own  repre- 
sentations.(a) 

*The  exercise  of  undue  influence  over  persons  of  fuH  age 
"-  -*  giving  bills,  notes  or  other  securities,  affords  ground  for  the 
interference  of  a  court  of  equity,  which  will  either  set  aside  the 
securities,  or  by  a  perpetual  injunction  restrain  all  proceedings.(i)^ 
This  jurisdiction  is  not  confined  to  the  case  of  guardian  and  ward, 
but  applies  wherever  there  exists  between  the  parties  a  relation  or 
connection  constituting  anything  like  a  trust  or  guardianship,  or  con- 
ferring authority,  control  or  influence.  It  comprehends  parents  and 
step-parents,  and  may  extend  to  other  relatives,  according  to  the 
circumstances  of  the  case.  It  reaches  not  only  regular  medical 
men,  but  quacks  and  impostors.  It  comprehends  legal  advisers, 
such  as  counsel  or  attorney,  and  extends  to  ministers  of  religion  of 
any  persuasion.  In  these  cases  the  court  will  not  suffer  any  such 
securities  to  be  enforced,  unless  satisfied  that  they  were  given 
freely  and  voluntarily,  and  independently  of  any  influence  over  the 
giver.  ((?) 

The  burden  of  proof  lies  on  the  upholder  of  the  instrument. ((2) 
The  defendant  in  an  action  at  law  might  avail  himself  of  this  de- 
fence by  pleadihg  an  equitable  plea,  or  now  the  facts,(^)  which 
however  would  not,  it  is  conceived,  be  a  good  defence  against  a 
holder  for  value  without  notice. 

It  is  a  general  rule  of  universal  law  that  the  contracts  of  a  luna* 

(z)  Bayley  255. 

(a)  Oannam  v.  Fanner,  3  Ezch.  698.  But  may  be  made  a  bankrupt :  Ex 
parte  Lynch,  L.  R.,  2  Chan.  D.  227. 

(b)  Haryey  v.  Mount,  14  L.'J.,  Ohan.  233 ;  Archer  v.  Hudson,  15  L.  J.  211 ; 
Maitland  v,  Irving,  16  L.  J.  95 ;  Rhodes  r.  Bate,  35  L.  J.  267,  and  authorities 
there  collected ;  Lyon  v.  Home,  L.  R.,  6  £q.  656,  and  cas^  cited. 

(c)  Eskey  o.  Lake,  22  L.  J.  336 ;  Williams  v.  Bayley,  L.  R.,  1  H.  L. ;  Ford 
9.  Olden,  L.  R.,  5  Eq.  461 ;  Keropson  v.  Ashbee,  L.  R.,  10  Chan.  Ap.  15.  See 
also  the  remarks  of  Lord  Selbome  in  Morris  v.  Lord  Aylesford,  L.  R.,  8  Ch. 
Ap.,'and  Bee  post,  chapter  on  Interest. 

(d)  Lyon  o.  Home,  L.  R.,  6  Eq.  681. 

(e)  Heap  v.  Marris,  L.  R.,  2  Q.  B.  D.  630. 

^  Bennett  v.  Ford,  47  Ind.  264. 
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tic,  an  idiot,  or  other  person  non  eampot  mentii  from  age  or  per- ' 
sonal  infirmity,  are  utterly  void.(/)    And  the  old  authorities  in  the 
English  law,  that  a  man  cannot  be  allowed  to  stultify  himself  by 
alleging  his  own  lunacy,  are  shaken  by  the  modem  decisions.(^) 

But  it  had  been  before  held  that  if  a  note  be  made  by  a  lunatic 
or  person  of  imbecile  mind,  known  to  be  so  by  the  payee,  it  is  a 
fraud  in  the  payee,  and  the  note  is  void  even  in  the  hands  of  an 
indorsee,  at  least  if  there  be  anything  *unusual  on  the  face  ^^^^^ 
of  the  note.(A)  So,  if  the  consideration  be  executory  merely,  '-  -■ 
it  was  said  that  it  might  perhaps  be  void,  though  the  party  dealing 
with  the  lunatic  were  not  cognizant  of  his  infirmity.(i )  But  it  was 
held  that  a  defendant  could  not  set  up  his  own  insanity  as  a  defence, 
unless  it  were  known  and  taken  advantage  of  by  the  plaintiff,  so 
that  there  was  a  fraud  in  him.{j)  And  it  still  seems  that,  accord- 
ing to  the  English  law,  in  order  to  avoid  a  fair  contract  on  the  ground 
of  lunacy,  the  mental  incapacity  must  be  known  to  the  other  con- 
tracting party.(A:)* 

(/)  Fniiosas  nullum  negotium  gerere  potest,  quia  non  intelligit  quid  agii : 
Inst  Lib.  3,  tit.  20,  s.  8 ;  Dig.  Lib.  50,  tit  1.  5,  40,  124. 

{g)  Kent's  Gomm.  451 ;  and  see  the  observations  of  Parke,  B.,  in  Gore  o. 
Gibson,  13  M.  &  W.  623 ;  and  Aloock  o.  Alcock,  3  M.  <fe  G.  268  (42  £.  0. 
L.  R.). 

(A)  Sentence  v.  Poole,  3  C.  A  P.  1  (14  E.  C.  L.  R.) ;  Baxter  r.  Lord  Ports- 
mouth, 2  C.  &  P.  178  (12  E.  C.  L.  R.) ;  5  B.  &  C.  170  (11  E.  C.  L.  R.) ;  8 
Dowl.  ft  R.  614,  8.  c. 

(i)  Ibid. 

(j)  Brown  v.  Joddrell,  1  M.  ft  M.  105  j  3  C.  ft  P.  30  (14  E.  C.  L.  R.),  8.  c. ; 
Levy  V.  Baker,  1  M.  ft  M.  106 ;  but  see  Gore  o.  Gibson,  13  Mees.  ft  W.  623. 
In  Putnam  o.  Sulliva^,  1  Maes.  American  Reports,  it  is  said  by  Parsons, 
C.  J.,  "that  perhaps,  if  a  blind  man  had  a  note  falsely  and  fraudulently  reacf 
to  him,  and  he  indorsed  it,  supposing  it  to  be  the  note  read  to  him,  he  would 
not  be  liable  as  indorser,  because  he  is  not  guilty  of  any  laches.''  It  is,  how- 
ever, conceived  that  he  must  plead  the  fraud  specially. 

(k)  Molton  V,  Gamroux,  4  Exch.  Rep.  19 ;  Beavan  o.  McDonnell,  9  Exch. 
309 ;  Elliot  V.  Inoe,  26  L.  J.,  Ghan.  821 ;  7  De  G.,  M.  ft  G.  475,  s.  c.  But  the 
law  of  America  se^ ms  more  in  accordance  with  general  law,  where  it  has  been 
held  that  incapacity  to  contract  arising  from  drunkenness  makes  a  note  void 
and  incapable  of  confirmation.  See  Byles  on  Bills,  6th  American  edition, 
p.  104. 

'  Sanity  is  to  be  presumed,  and  the  burden  of  proof  is  on  the  party  deny- 
ing it  But  after  a  general  derangement  has  been  shown,  the  burden  is  upon 
the'other  party  to  show  the  sanity  at  the  time  of  doing  a  particular  act:  Jack- 
son r.  Van  Dusen,  5  Johns.  144.   To  set  aside  promissory  notes  on  the  ground 
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Imbecility  of  mind  cannot  be  proved  under  a  plea  that  defendant 
did  not  make  a  promissory  note.(2) 

(2)  Harrison  v.  Richardson,  1  Mood.  &  Rob.  504. 

t 


of  mental  incapacity  it  is  not  necessary  to  prove  partial  derangement.  It  is 
sufficient  if  there  appears  such  weakness  of  mind  as  to  incapacitate  the  party 
to  guard  himself  against  imposition  and  undue  influence:  Johnsoif  o.  Chad- 
well,  8  Humph.  145.  An  inquisition  of  lunacy  is  not  conclusive  against  any 
person  not  a  party  to  it:  Den  o.  Clark,  5  Halst.  217.  It  is,  however,  not  only 
primd  facie  evidence  of  lunacy,  but  amounts  to  full  proof  until  overpowered : 
Rogers  r.  Walker,  6  Penna.  State  Rep.  371.  The  acts  of  a  lunatic  before 
office  found  are  not  void,  but  voidable :  Jackson  v.  Gumaer,  2  Cowen  552. 
After  office  found  they  are  void :  Pearl  v,  McDowell,  3  J.  J.  Marsh.  658.  In 
an  action  by  indorsee  against  the  maker,  insanity  in  the  payee  and  indorser 
at  the  time  of  the  indorsement  is  a  good  defence :  Burke  r.  Allen,  9  Foster 
106.  In  trover  for  a  promissory  note  pledged  to  P.  by  S.  when  he  was  insane, 
it  is  no  defence  that  P.  did  not  know  of  nor  have  any  reason  to  suspect  the 
insanity,  and  acted  bond  fide:  Seaver  o.  Phelps,  11  Pick.  304. 

An  executed  contract  by  a  merchant  for  the  purchase  of  goods,  before  the 
day  from  which  the  inquest  find  him  to  have  been  non  compos^  cannot  be 
avoided  by  proof  of  insanity  at  the  time  of  the  purchase,  unless  there  has 
been  a  fraud  committed  on  him  by  the  vendor,  or  he  bas  knowledge  of  his 
condition :  Reals  v.  See,  10  Barr  56.  The  executed  contract  of  a  non  compos 
mentis  for  necessaries  bond  fide  supplied  stands  on  the  footing  of  an  infant's 
contract  for  necessaries.  Therefore  the  executor  of  a  lunatic  is  liable  for 
necessaries  furnished  to  his  testator  while  non  compos  mentis  before  a  com- 
mission issued,  and  after  the  issuing  of  the  commission  and  before  the  appoint- 
ment of  a  committee :  La  Rue  v.  Gilkyson,  4  Barr  375.  So  a  lunatic  is  bound 
for  medical  or  surgical  services  administered  to  his  wife :  Pearl  &.  McDowell, 
3  J.  J.  Marshall  658 ;  Fitzgerald  v.  Reed,  9  Smedes  &  Marshall  94.  Con- 
tracts with  lunatics  are  not  all  absolutely  void,  but  such  as  are  fairly  made 
with  them  for  necessaries,  or  things  suitable  to  their  condition  and  habits  of 
life,  will  be  sustained :  Richardson  v.  Strong,  13  Iredell  106.  When  a  person 
apparently  of  sound  mind  and  not  known  to  be  otherwise,  and  who  has  not 
been  found  a  lunatic,  fairly  and  bond  fide  purchases  property,  and  receives 
and  uses  the  same,  whereby  the  contract  becomes  so  far  executed  that  the 
parties  cannot  be  placed  in  statu  quo^  such  contract  cannot  afterwards  be  set 
aside,  or  payment  for  the  goods  be  refused  either  by  the  alleged  lunatic  or  his 
representative :  Wilder  ».  Weakley,  34  Maryland  181 ;  Moore  ».  Hershey,  90 
Pa.  St.  196.  Where  habitual  unsoundness  of  mind  is  once  shown  to  exist,  it 
is  presumed  to  continue  until  something  is  shown  to  rebiit  the  presumption: 
State  V.  Reddick,  7  Kansas  143 ;  Carpenter  v.  Carpenter,  8  Bush  283.  Where, 
however,  the  paroxysms  of  insanity  are  periodical,  and  the  party  generally 
recovers  from  them  in  a  few  days,  the  presumption  of  incapacity  does  not 
apply :  Carpenter  v.  Carpenter,  8  Bush  283  ;  Staples  v.  Wellington,  58  Maine 
453 ;  People  v.  Francis,  38  California  183.  Evidence  that  the  payee  ftf  a 
negotiable  instrument  payable  to  order  was  insane  during  all  the  time  from 
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It  was  formerly  held  that  a  man  could  not  protect  himself  from 
any  deed  or  agreement  by  pleading  drunkenness,  unless  he  also 
showed  that  the  drunkenness  was  brought  about  by  the  manage- 
ment and  contrivance  of  him  who  procured  the  deed  or  contract.(m) 
And  this  may  still  be  the  law  in  a  case  of  partial  drunkenness.^ 

But  where  there  is  total  drunkenness  the  modem  decisions  have 
qualified  the  old  doctrine.  Total  drunkenness  producing  a  complete 
and  manifest  though  temporary  suspension  of  reason  is  of  itself  a 
defence  to  an  action  on  a  bill  or  note.(n)  '*  It  is  just  the  same/* 
says  Alderson,  B.,  "as  *if  the  defendant  had  written  his  p^^-, 
name  on  the  bill  in  his  sleep  in  a  state  of  somnambulism.*'(o)   ^      -^ 

But  as  an  answer  to  an  action  on  a  bill  or  note,  drunkenness  must 
be  specially  pleaded.(j>) 

The  contracts  of  a  married  woman  are  void  at  the  common  law. 

Without  authority  from  her  husband,  therefore,  she  cannot  at  the 
common  Ia.w  charge  either  him  or  herself,  by  making,  drawing, 
accepting  or  indorsing  negotiable  instruments  ;{q)  not  even  if  she 
live  apart  from  him,  and  have  a  separate  maintenance  secured  by 

(flt)  Johnson  v,  Medlicotte,  3  P.  Wms.  130 ;  Cooke  v,  Clajworth,  18  Vesey  12. 

(n)  At  least  by  a  person  who  had  notice :  Molten  v.  Gamroux,  2  Exch.  487 ; 
4  Exch.  17,  8.  c.  In  Matthews  r.  Baxter,  a  replication  of  a  ratification  when 
sober  was  held  good  on  demurrer :  L.  R.,  8  Ex.  132. 

(o)  Gore  v,  Gibson,  13  M.  A^  W.  623.  Marriages  have  been  set  liside  on  this 
ground :  Browning  v.  Reane,  2  PhU.  69. 

(p)  Gore  V,  Gibson,  supra, 

(q)  She  cannot,  like  an  infant,  convey  a  title  to  third  persons :  Barlow  9« 
Bishop,  1  East  432 ;  3  Esp.  R.  266,  8.  c. 

the  issuing  of  the  paper  until  his  death  is  admissible  to  disprove  the  validity 
of  the  transfer :  Hannahs  v.  Sheldon,  20  Mioh.  278. 

'  Mental  incapacity  at  the  time  of  contracting,  prodaced  by  drunkenness 
or  any  other  cause,  is  a  good  defence  against  a  contract,  whether  by  deed  or 
parol :  Jenners  v.  Howard,  6  Blackf.  240.  Whenever  a  man  loses  his  memory 
and  understanding  he  is  entitled  to  legal  protection,  whether  such  loss  is  occa- 
sioned by  his  own  imprudence  or  misconduct  or  by  the  act  of  Providence : 
Bliss  V,  The  Railroad,  24  Vermont  424.  A  note  given  by  one  incapable  to 
eontract  from  drunkenness  is  not  merely  voidable,  but  void,  and  is  incapable 
of  confirmation  by  the  subsequent  conduct  of  the  maker :  Barkeley  v.  Canon, 
4  Richardson  136.  See  also  Holland  v,  Barnes,  53  Ala.  83.  Drunkenness  is 
no  defence  against  an  innocent  holder :  State  Bank  o.  McCoy,  69  Pa.  St  244. 
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deed.(r)  Nor  after  a  valid  divorce,  d  menta  et  thoro  ,■(•)  tfaoagb  it 
is  otherwise  after  a  complete  divorce,  d  mnettlo  matrimonii,  whiclt 
BDDuls  the  marriage  to  all  purposes.'  And  evea  if  she  be  a  sole 
trader  in  London  by  tbe  custom  of  the  city,  she  is  not  liable  at  all 
in  the  superior  courts,  and  in  the  city  courts  her  husband  must  be 
joined  for  conformity,  though  execution  will  be  against  the  wife 
alone.(()> 

And  it  is  conceived  that  though  husband  and  wjfo  are  in  general 
liable  for  the  wrongs  and  frauds  perpetrated  \>^  the  wife,  yet  they 
are  not  liable  for  a  fraudulent  representation  by  her  which  is  parcel 

of  a  contract. (u) 

Nor  can  a  married  woman  be  estopped  by  her  own  representation 
that  she  is  discovert.{a:)  But  an  acceptor  may  be  estopped  from 
disputing  her  coropetency.(y)  . 

(r)  Marahalt  v.  Ruttoa,  8  T.  R.  545.  In  one  case  the  Court  of  C.  P.  refused 
,  to  discharj^e  out  of  austody  a  married  woman,  who  had  been  arrested  as  the 
drawer  of  a  bill  of  ezahauge  :  Jonas  e.  Lewis,  7  Taunt.  54  (2  E.  C.  L.  B.) ; 
2  Marsh.  3S5,  s.  c. 

(«)  Lewis  V.  Lee,  3  B.  £  C.  291  (10  E.  C.  L.  B.] ;  5  D.  &  R.  90,  3.  c. 

(0  Beard  »,  Webb,  2  B.  A  P.  93. 

(u)  Liverpool  Association  ■>-  Fairhurst,  9  Eioh.  422;  Wright  r.  Leonard, 
11  C.  B.,  K.  S.  268  (103  E.  C.  L.  R.). 

(z)  Cannon  p.  Farmer,  3  Ezch.  698. 

(y)  See  the  chapter  on  Acoeptanoe. 

'  A  promvssor;  note  made  bj  a  married  woman  during  coverture  it  void,  and 
a  promise  to  pay  the  same  made  by  her  afl«r  lier  husband's  death,  without 
any  new  consideratioD  moving  her  thereto,  will  not  support  an  action  aKainst 
her:  Vance  t>.  Wells,  6  Alabama  737  ;  HetherioKton  o.  Nixon,  46  Alabama 
297  ;  Phillips  s.  Wicks,  36  N.  T.  (S.  C.)  254 ;  MoClure  o.  Harris,  7  Heisk.  379. 
Where  the  wife  purchased  goods  without  the  knowledge  of  her  husband,  and 
gave  her  note  for  them,  the  husband  was  held  not  to  he  liable :  Moses  t>.  Fo- 
gartie,  2  Hill  (Sonth  Carolina)  Rep.  335.  A  wife  may  be  agent  for  her  fans- 
band,  though  they  keep  separate  stores,  and  bind  him  by  notes  signed  in  her 
own  name :  Abbott  «.  Mackinley,  2  Miles  220.  If  a  husband  give  his  wife 
authority  to  give  notes,  the  notes,  to  be  binding  on  the  husband,  must  par- 
port  on  their  face  to  have  been  given  by  the  wife  as  agent  or  on  the  behalf  of 
the  husband  :  Minard  s.  Mead,  7  Wend.  68.  A  feme  cotwf  is  not  liable  on  a 
note  executed  by  herself,  even  though  her  husband  has  been  absent  in  another 
State  for  many  years  :  Choutean  v.  Merry,  3  Missouri  254,  2d  ed.  182. 
Husband  and  wife  executed  a  joint  note  for  a  debt  of  the  wif^  contraetod  be- 
fore marriage.  The  husband  died,  and  the  wife  promised  to  pay  the  note ; 
held  that  the  note  did  not  extinguish  the  original  debt,  and  was  capable  of 
ratification :  Parker  v.  Cowan,  1  Heiskell  518. 
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But  if  a  married  woman  have  a  separate  estate,  and  make  a  prom- 
laaory  note,  or  accept  a  bill  of  exchange,  she  is  liable.(2)^  And  if, 
while  she  has  a  separate  estate,  *she  give  a  security  for  money  r«ggi 
lent^  and  after  her  hasband's  death  promise  to  repay  it, 
sach  promise  is  binding  at  law  on  herself  and  her  execator8.(a)  Bat  if 
at  the  time  the  note  was  given  she  had  not  a  separate  estate,  no  such 
promise,  after  the  death  of  her  husband,  will  be  va1id.(6)  A  promis- 
sory note  given  by  a  husband  to  his  wife  for  money  advanced  by  her 
to  him  out  of  her  separate  estate  constitutes  a  declaration  of  trust 
in  favor  of  the  wife.(tf) 

And  if  the  husband  has  t>een  transported,  and  is  not  returned  to 
this  kingdom,  whether  or  no  the  term  of  his  transportation  be  ex- 
pired ;{d)  or  if  he  be  an  alien,  and  never  was  within  the  kingdom  ;{e) 
or  if  the  husband  has  been  abroad  and  not  heard  of  for  seven  years, 
after  which  period  the  legal  presumption  of  his  death  arises,  in  any 
one  of  these  three  cases  she  is  liable  in  law  for  her  contracts  as  a 
single  woman.  Where  the  husband  was  transported  for  fourteen 
years,  but  instead  of  going  abroad  was  confined  in  the  hulks  at 
Portsmouth,  it  was  held  that  his  wife,  carrying  on  business  in  her 
own  name  for  the  benefit  of  the  family,  might  be  made  bankrupt, 
and  that  a  bill,  accepted  by  her  under  such  circumstances,  consti- 
tuted a  good  petitioning  creditor's  debt.(/) 

(2)  Formerly  only  in  equity :  Ball  pin  v,  Clarke,  17  Ves.  366 ;  Hulme  v. 
Tenant,  1  Bro.  C.  C.  16 ;  Stewart  o.  Kirkwall,  3  Madd.  387 ;  Johnson  v.  Gal« 
laf^her,  30  L.  J.,  Chan.  298 ;  MoHenry  v.  Davies,  L.  K.,  10  £q.  88 ;  39  L.  J., 
Chan.  866  ;  Bavies  v.  Jenkins,  L.  R.,  6  Chan.  Div.  728  ;  Morrell  v.  Cowan,  p. 
166,  ibid.  Query^  where  there  is  a  restraint  on  anticipation.  See  Butler  v, 
Cumpston,  38  L.  J.,  Chan.  35. 

(a)  Lee  v.  Maggridge,  5  Taunt  36  (1  E.  C.  L.  R.). 

{b)  Lloyd  V.  Lee,  1  Stra.  94 ;  Littlefield  v.  Shee,  2  B.  A  Ad.  811  (22  E.  C. 

L.  R.). 

(e)  Mnnray  0.  Glasse,  23  L.  J.,  Chan.  126. 

(d)  Carrol  9.  Blencow,  4  Esp.  27  ;  Sparrow  v.  Carruthers,  cited  2  W.  Bla. 
1197,  and  more  fully  1  T.  R.  7.  See  Derry  v.  Duchess  of  Mazarine,  1  Ld. 
Raym.  147. 

(e)  Kay  v,  Doohees  de  Pienne,  3  Camp.  123. 

(/)  IIx  parte  Franks,  7  Ring.  762  (20  £.  C.  L.  R.).  As  to  property  of  a 
felon,  see  post,  p.  69. 

*  A  married  woman  is  liable  upon  a  promissory  note  given  for  the  price  of 
stock  on  a  farm,  of  which  she  was  seised,  to  her  separate  use :  Batchelder  o. 
Sargent,  47  New  Hamp.  262. 
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Where  a  bill  or  note  is  given  to  &  aingle  Troman,  and  she  marries, 
the  property  vests  in  her  hnabvind,  and  he  alone  can  indorse  it;(^)' 
and  husband  and  wife  must  join  in  the  action  upon  it  ;{h)  but  if 
payable  to  order,  marriage  may  operate  as  an  indorsement,  so  as  to 
enable  the  husband  to  sue  alone.(t)  If  not  recovered  upon,  or  re- 
r*6T1  '^<'<^  '"^  possession  daring  their  joint  lives,  it  reverts  to  the 
*iToman,  if  she  survive,  or  goes  to  the  husband,  as  her 
administrator,  if  he  BurviTe.(i) 


{g)  CoQDOT  V.  MartiD,  3  Wilson  5 ;  1  Strft.  516,  a.  c. 

(A)  Com.  Dig.  Baron  and  Feme,  N. 

(t)  MacNeilla)^  n.  Holloway,  1  B.  &  Aid.  218.  As  to  some  obserrationg  of 
Lord  Ellenborough  in  this  case,  see  the  judgment  of  the  Court  of  Queen's 
Bench  in  Hart  v.  Stephens,  14  L.  J.,  Q.  B.  149  ,  6  Q.  B.  943  (51  E.  C.  L. 
R.),  s.  c. 

(fc)  Co.  Litt.  351,  b  i  Coppin  P. ,  2  P.  Wins.  497 ;  Day  p.  Padrone,  2 

M.  ft  S.  396. 

*  A  not«  made  payable  to  a  married  woman  is  in  law  a  note  to  the  husband, 
and  becomes  instantly  his  property  ;  and  her  indorsement  transfers  do  prop- 
erty in  the  note :  Savage  P.  Kiag,  17  M^ne  301 ;  Shuttleworth  c.  Moyes,  3 
Mass.  229;  Jones  p.  Warren,  4  Dana  333;  Tryon  e.  Sutton,  13  California 
490 ;  Holland  P.  Moody,  12  Indiana  170.  A  wife,  with  the  consent  of  her 
husband,  may  indorse  in  her  own  name  a  promissory  note  made  payable  to 
her  during  coverture,  and  pass  a  good  title  to  the  indorsee :  Stevens  t>.  Beale, 
10  Gushing  291 ;  Slawson  p.  Loring,  5  Allen  240.  Notes  payable  to  bearer 
may  be  passed  bj  delivery  by  ttfeme  covert  who  owned  tbem  :  Cobb  D.  Duke, 
36  Mississippi  60.  A  femt  covert  may  indorse  in  her  muden  name  a  note 
which  was  left  her  before  marriage,  provided  her  husband's  assent  be  given: 
Uiller  P.  Delamater,  12  Wend.  433,  A  note  given  to  an  unmarried  woman, 
and  by  her  subsequently  delivered  in  free  gift  to  her  husband,  may  be  sued 
on  by  him  in  his  own  name:  White  c.  Callinan,  19  Indiana  43.  A  second 
indorser  cannot,  in  an  action  against  him  on  the  bill,  dispute  the  legal  capao- 
ity  of  the  payee  to  indorse  it,  on  the  grounds  that  she  wasamarried  woman: 
Prescott  Bank  p.  Caverly,  7  Gray  217.  When  a  man  transmitted  a  note  to 
his  wife  drawn  to  her  order,  whioh  she  indorsed  in  her  own  name  and  sold  by 
bis  authority,  he  was  beld  liable  as  indorser :  Hancock  Bank  p.  Joy,  41 
Maine  568.  Where  a  husband  procures  promissory  notes  to  be  made  to  his 
wife  by  a  third  person,  on  a  consideration  paid  by  himself,  tbe  wife  may 
maintain  an  action  against  the  maker  in  her  own  name  ;  Rynders  o.  Crane, 
3  Daly  339.  A  promissory  note  taken  in  the  name  of  husband  and  wife  sur- 
vives to  the  wife  on  the  decease  oC  the  husband :  Sanford  p.  Sanford,  5  Lan- 
sing 486  ;  61  Barbour  293.  If  a  man  indorses  a  note  payable  to  himself  and 
gives  it  to  his  wife,  die  legal  title  will  remain  in  him,  and  pass  to  his  assignee 
in  inaolTenoy  :  Oay  v.  Kingsley,  11  Allen  345.  As  to  the  liability  of  married 
woman  as  indorser:  Treadwell  v.  HoSman,  S  Daly  20T. 
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If  after  marriage  the  bill  or  note  be  made  to  the  wife  alone,  the 
interest  rests  in  the  husband;  he  alone  can  indorse  it.(/)  And 
his  indorsement  is  effectual,  though  the  instrument  be  part  of  her 
separate  estate,  and  be  indorsed  by  her  husband  in  fraud  of  her,  to 
an  innocent  holder  for  Talue.(m)  But  if  the  husband  die  without 
a  recovery  on  it,  or  reducing  it  into  possession,  the  note  belongs,  at 
law,  to  the  wife,  and  not  to  the  husband's  executors,  and  she  must 
bring  the  action. (n)  If  the  consideration  for  the  note  were  the 
husband's  money,  it  is  conceived  that  the  wife  would  be  a  trustee 
for  the  husband's  executors.(o)  The  wife  may  join  in  an  action 
on  the  instrument  ;(p)  but  the  husband  may  sue  alone.(9)  If 
he  sue  alone  he  lets  in,  by  way  of  set-off,  debts  due  by  himself; 
if  he  joins  his  wife  '''in  the  action,  perhaps  he  lets  in,  as  a  ri^ao-x 
set-off,  debts  due  by  her  dum  9ola.{r) 

(I)  Connor  v.  Martin,  1  Stra.  516 ;  3  Wils.  5  s.  c. ;  Barlow  v.  Bishop,  1 
East  433 ;  Mason  v.  Morgan,  2  Ad.  k  Ellis  30  (29  £.  C.  L.  R.) ;  4  Nev.  k 
M.  46,  s.  c. ;  but  the  wife  may  convey  a  title  by  indorsing  in  he/  husband's 
name,  by  his  authority  :  ibid.  And  under  her  husband's  authority,  she  may 
indorse  her  own  name :  Prestwick  r.  Marshall,  7  Bing.  565  (20  £.  C.  L.  R.) ; 
5  M.  &  P.  513;  AO,  k  P.  594.  And  if,  after  an  indorsement  in  her  own 
name,  the  acceptor,  seeing  the  bill  with  the  indorsement  upon  it,  promises  to 
pay,  that  amounts  to  an  admission  by  the  acceptor  that  the  indorsement  was 
«by  the  husband^s  authority  :  Cotes  r.  Davis,  1  Camp.  485.  Where,  in  an  ac- 
tion by  the  indorsee  of  a  bill  against  the  acceptor,  the  declaration  alleged  the 
1)111  to  have  been  drawn  and  indorsed  to  the  plaintiffs  by  a  woman,  to  which 
the  defendant  pleaded  that  she  was  married,  a  replication  that  she  drew  and 
Indorsed  as  the  agent  of  her  husband  was  held  no  departure  and  good : 
Prince  o.  Brunatte,  1  Bing.  N.  C.  435  (27  £.  C.  L.  R.) ;  1  Scott  342  ;  3  Dowl. 
382,  s.  c. 

(ill)  Dawson  o.  Prince,  27  L  J.,  Chan.  169.  Query,  whether  the  fact  of  a 
bill  being  drawn  in  favor  of  a  married  woman  be  notice,  actual  or  construct- 
ive, that  it  is  part  of  her  separate  estate ;  this  presumption  is  perhaps  stronger 
since  the  passing  of  the  Married  Woman's  Property  Act,  1870. 

(n)  Betts  o.  Rimptom,  2  B.  &  Ad.  273  (22  £.  C.  L.  R.) ;  Richards  v.  Rich- 
ards, 2  B.  &  Ad.  447  ;  Gaters  v.  Madely,  6  M.  &  W.  423 ;  Hart  v.  Stephens, 
14  L.  J.,  Q.  B.  148 ;  6  Q.  B.  937  (51  E.  C.  L.  R.),  s.  c. ;  Scarpellini  v.  Atohe- 
gon,  14  L.  J.,  Q.  B.  433  ;  Howard  v.  Oakes,  18  L.  J.,  Exch.  486  ;  3  Ezch.  136, 
ft.  c.  See  this  last  case  as  to  the  form  of  pleading.  Coverture  of  the  plaintiff 
is  only  pleadable  in  abatement :  Guyard  v.  Sutton,  3  C.  B.  153  (54  £.  C.  L.  R.). 

(o)  Philliskirk  v,  Pluckwell,  2  M.  &  Sel.  396. 

(p)  Philliskirk  et  Uxor  v.  Pluckwell,  2  M.  &  Sel.  393  ;  Arnonld  v.  Revoult, 
1  B.  &  B.  443  (5  £.  C.  L.  R.) ;  4  Moore  70,  s.  c. 

(q)  Burrough  v.  Moss,  10  B.  k  C.  558  (21  £.  C.  L.  R.) ;  5  M.  &  R.  296,  8.  c. 

(r)  Ibid. ;  but  not  debts  due  from  himself  alone :  Jones  v.  Cuthbertson, 
L.  R.,  8  Q.  B.  504. 
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If  a  note  be  given  after  marriage  to  husband  and  wife  jointly  as 
payees,  it  is  conceived  that  the  legal  interest  in  the  note  sarvives  to 
the  survivor  ;  so  held  as  to  ah  investment  in  stock.(9) 

But  now  claims  by  or  against  husband  and  wife  may  be  joined 
with  claims  by  or  against  either  of  them  separately.(£) 

What  amounts  to  a  reduction  of  the  wife's  chose  in  action  into 
possession  is  a  question  of  considerable  nicety.  It  is  conceived 
that  indorsing  a  note  over  is  such  a  reduction. (u)  But  the  bank- 
ruptcy of  the  husband  is  not  a  reduction  of  the  wife's  choses  in 
action  into  possession  ;  and  therefore  the  assignees  of  a  bankrupt 
cannot  maintain  an  action  in  their  own  names  ahnej  on  a  promissory 
note  made  to  the  wife  of  the  bankrupt  before  her  marriage.(i7)  Nor 
is  the  receipt  of  interest  by  the  husband(a;)  a  reduction  into  posses- 
sion,^ nor  a  direction  by  husband  to  banker  to  keep  it  separate  from 
other  moneys,  followed  by  a  bequest  in  his  will.(y) 

(»)  Re  Gadbury,  32  L.  J.  380. 

(t)  Ord.  XVII.  r.  4. 

{u)  Scarpellina  v.  Atoheson,  14  L.  J.,  Q.  B.  333  ;  7  Q.  B.  (53  E.  G.  L.  B.), 
Bep.  864,  8.  0. 

(o)  Sherrington  v,  Yates,  in  error,  12  M.  &  W.  855,  reversing  Yates  v. 
Sherrington,  11  M.  &  W.  42. 

(x)  Hart  V.  Stephens,  6  Q.  B.  937  (51  £.  C.  L.  B.). 

(y)  Sutton  V,  Pattillo,  L.  B.,  19  Eq.  369 ;  Nicholson  v.  Drary  Buildings 
Co.,  L.  B.,  7  Chan.  Diy.  49 ;  but  a  sale  by  a  husband  is  :  Widgery  v.  Topper, 
ibid.  p.  423. 

^  Legg  r.  Legg,  8  Mass.  99 ;  Howes  v.  Bigelow,  13  Mass.  384 ;  Stanwood 
V.  Stanwood,  17  Mass.  57 ;  Tucker  v,  Gordon,  5  N.  Hamp.  564 ;  Hay  ward  v, 
Hayward,  20  Pick.  517  ;  Strong  v.  Smith,  1  Metcalf  476;  Miller's  Estate,  1 
Ashmead  323 ;  Kitzinger's  Estate,  2  Ashmead  455  ;  Eillcrease  v,  Killcrease, 
7  Howard  (Miss.)  311 ;  Taliaferro  v,  Taliaferro,  4  Call.  83;  Bell  v,  Bell,l 
Kelly  637 ;  Clark  v,  M^Creary,  12  Smedes  &  Marshall  347.  An  assignment 
by  a  husband  of  a  present  interest  of  his  wife  in  personal  property  is  a  suffi- 
cient reduction  to  possession,  and  passes  his  property  to  the  assignee :  Brown- 
ing V.  Headley,  2  Bobinson  340 ;  Forrest  v.  Warrington,  2  Dessausure  254 ; 
Mattheney  v.  Guess,  2  Hill  Ch.  (Si  C.)  63 ;  Thomas  v.  Kelso,  7  B.  Monroe 
521 ;  Bogers  v,  Bumpass,  4  Iredell  Ev.  385  ;  Barnes  v.  Pearson,  6  Iredell  Eq. 
482 ;  Swoyers'  Appeal,  5  Barr  377 ;  Siters'  Case,  4  Bawle  468. 

An  assignment  under  an  insolvent  law,  being  a  voluntary  act  by  the  hus- 
band, in  order  to  entitle  himself  to  the  benefit  of  the  law,  defeats  the  wife's 
right  of  survivorship :  Bichwine  v.  Heim,  1  Penna.  Bep.  373 ;  Glasgow  v. 
Sands,  3  Gill.  &  Johns.  96.  As  to  assignment  in  bankruptcy,  see  Poor  v. 
Hazleton,  15  N.  Hamp.  564.    An  assignment  by  the  husband  of  the  wife's 
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Before  the  pasaing  of  the  Married  Women's  Property  Act,  if  a 
single  woman,  being  a  party  liable  on  a  bill  or  note,  married,  her 
husband  became  responsible,  and  they  mast  have  been  sued  jointly. 
If  (the  debt  being  still  unsatisfied)  he  dies,  she  is  liable,  and  not  his 
executors ;  if  she  dies,  her  r^resentati  ves  are  liable,  if  there  be  assets, 
but  not  her  husband,  except  in  his  representative  capacity.(2) 

Where  a  joint  and  several  promissory  note  was,  during  marriage, 
given  to  a  feme  executrix,  by  her  husband  and  two  other  persons, 
it  was  held  that  after  her  husband's  death  she  might  sue  the  other 
makftrs.(a)  And  though  a  *note  given  by  a  wife  to  her  p^^^- 
husband  is  void,  yet,  if  indorsed  over  by  the  husband,  it  is  I-  -^ 
valid  as  between  the  husband  and  the  indor8ee.(i) 

Pay&ient  of  a  sum  due  on  a  bill  or  note  to  a  married  woman 
will  not  discharge  the  party  making  it,  unless  she  had  authority, 
express  or  implied,  to  receive  payment.  It  should  be  made  to  her 
husband,  (cy 

By  the  33  k  34  Vict.  c.  93,  s.  1,  coming  into  operation  on  the 
9th  day  of  August,  1870,  the  wages  and  earnings  of  married  women 
gained  independently  of  their  husbands,  and  money  or  property 
acquired  by  any  literary,  artistic  or  scientific  skill,  and  all  invest- 
ments of  the  same,  are  deemed  to  be  for  their  separate  use  inde- 

{z)  Mitchineon  v,  Hewson,  7  T.  R.  348. 

(a)  Richards  v.  Richards,  2  B.  &  Ad.  447  (22  £.  C.  L.  R.). 

(b)  Holy  V.  Lane,  2  Atk.  182. 

(c)  Bayley  256. 

choses  in  action  as  collateral  aecarity  does  not  deprive  her  of  the  right  of 
BorviYorship  if  he  die*  before  they  are  reduced  to  possession :  Hartman  v. 
Dowdell,  1  Rawle  279 ;  Latourette  v,  Williams,  1  Barbour  9.  A  husband's 
disclaimer  of  conversion  to  his  own  ase,  at  the  time  of  reducing  his  wife's 
chose  in  action  to  possession,  may  be  established  by  his  subsequent  admis- 
sions, but  they  must  be  deliberate,  positive,  precise,  clear  and  consistent: 
Gray's.  £state,  1  Barr  327  •,  Timbers  v.  KatE,  6  Watts  &  Serg.  290;  Hind's 
Estate,  5  Wharton  135.  A  husband  who  survives  his  wife  is  entitled  to  all 
her  choses  in  action,  whether  reduced  into  his  possession  in  his  lifetime  or 
not ;  and  in  case  of  his  death  they  go  to  his  personal  representatives :  Whit- 
aker  v.  Whi taker,  6  Johns.  112  *,  Revel  v.  Revel,  2  Dev.  &  Bat.  372 ;  Peyer  v, 
Karwen,  2  Dessaus.  419 ;  Lee  v.  Wheeler,  4  Georgia  541. 
^  Thrasher  v.  Tuttle,  9  Shepley  335. 
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pendently  of  their  husbands,  and  they  alone  can  give  good  re- 
ceipts. 

By  sec.  7,  any  woman  married  since  the  above  date,  and  suc- 
ceeding to  any  personalty  as  next  of  kin,  or  taking  a  sum  of  money 
not  exceeding  2002.  under  any  deed  or  will,  shall  have  it  to  her 
separate  use. 

By  sec.  11,  a  married  woman  may  maintain  an  action  in  her  own 
name  to  recover  separate  property,  being  hers  under  this  act,  or 
before  marriage,  if  her  husband  have  agreed  in  writing,  and  the 
remedies,  both  civil  and  criminal,  are  to  be  taken  in  her  name  and 
as  if  she  were  still  unmarrie€[.((2) 

By  sec.  12,  a  husband  married  after  passing  of  act  was  not  to  be 
liable  for  the  debts  of  his  wife  contracted  be^re  marriage,  but  she 
"  and  her  separate  estate,  if  any,  remained  so ;  but  this  section  is 
repealed  by  the  87  &;  38  Vict.  c.  51,  s.  1,  which  enacts  that  a  hus- 
band and  wife  married  after  the  date  of  the  act,  i,  e.,  30th  July, 
1874,  are  to  be  sued  jointly  for  the  wife's  debt  incurred  before 
marriage.  Sec.  2  confines  the  liability  of  the  husband  in  such 
actions,  and  in  those  founded  on  torts  of  the  wife  before  marriage, 
to  such  assets  as  he  may  or  ought  to  have  received  from  his  wife, 
provided  he  so  plead ;  otherwise  he  will  be  deemed  to  have  con- 
fessed assets. 

Formerly  by  attainder  the  felon's  personal  property  and  choses 
in  action  vested  in  the  crown,  without  ofiice  found.  The  felon,  till 
he  had  undergone  his  punishment,  was  incapable  of  taking.  There- 
fore, if  a  bill  were  indorsed  to  him,  he  acquired  no  title  to  it;(e) 

r*701    ^^^  '^^^'  ^y  ^^®  ^^  ^  *^*  Vict.  c.  23,  though  he  can  bring 
no  action  and  make  no  contract  till  after  expiration  of  sen- 
tence, the  administrator  or  interim  curator  may  do  so. 

A  contract  in  favor  of  an  alien  enemy,  not  residing  in  this  country 
by  the  king's  license,  is  void  at  law  and  in  equity.  Hence  a  bill 
drawn  by  an  alien  enemy  on  a  British  subject  in  England,  and 
indorsed  to  a  British  subject  abroad,  cannot  be  enforced  even  after 
the  restoration  of  peace.(/) 

(d)  See  Summers  V.  City  Bank,  L.  R.,  9  0.  P.  580. 

(e)  Bullock  V.  Dodds,  2  B.  &  Aid.  258. 

(/)  Willison  V,  Patteeon,  7  Taunt.  439  (2  £.  0.  L.  R.) ;  1  Moore  333,  8.  c. ; 
Brandon  v.  Nesbitt,  6  T.  R.  23. 


CAPACITY    OF    CONTRACTING    PARTIB8.  70 

In  general,  a  corporation  can  only  contract  by  yrriting  under 
their  common  8eaL(^)^ 

(g)  At  common  law  bills  of  exchan|^e  and  promisHory  notes,  being  simple 
contracts,  cannot  be  under  seal,  at  least  so  as  to  retain  their  negotiable  qual- 
ities :  Bac.  Ab.  tit.  Merch.  L. ;  Black.  Com.  book  2,  part  2,  c.  5 ;  Story  on 
Bills  of  Exchange,  c.  iv.  s.  61 ;   Story  on  Promissory  Notes,  c.  iv.  s.  55. 
Whence  it  follows  that  corporations  cannot,  in  the  absence  of  power  to  that 
effect,  either  express  or  implied,  accept,  draw  or  indorse  negotiable  instru- 
ments ;  their  bonds  therefore  or  securities  under  seal,  even  though  professing 
to  be  negotiable,  are  in  the  hands  of  a  transferree  liable  to  all  the  equities 
that  may  subsist  between  the  original  parties :  In  re  Natal  Investment  Com- 
pany, L.  R.,  3  Chan.  Ap.  355 ;  China  Steam  Company,  38  L.  J.,  Chan.  199 ; 
L.  R.,  4  Chan.  Ap.  240,  s.  c.     This  rule,  making  assignments  of  choses  in 
action  subject  to  all  equities  subsisting  between  the  original  parties,  must 
however  yield  whenever  a  contrary  intention  appears  from  the  nature  or  terms 
of  the  contract;  thus,  where  a  company  had  issued  bonds  or  securities  under 
seal,  professing  to  be  negotiable,  with  the  express  intention  that  such  instru- 
ments should  be  available  in  the  hands  of  others  besides  the  obligee,  it  was 
held  that  the  title  of  a  transferree  or  subsequent  holder  was  not  in  equity 
affected  by  set-off  or  other  equity  existing  between  the  original  parties.     See 
Blakely  Ordnance  Company,  L.  R.,  3  Chan.  A  p.  154,  where  such  was  the 
manifest  intention  of  the  agreement ;  see,  too,  Watson  v.  Mid  Wales  Railway 
Company,  L.  R.,  2  C.  P.  593,  being  a  cose  of  a  Lloyd's  bond  transferred  before 
the  set-off  accrued ;  £x  parte  Chorley,  L.  R.,  11  £q.  157  ;  40  L.  J.  153,  where, 
though  the  bond  was  void  as  between  the  original  parties,  the  company  had 
registered  a  transfer  to  an  innocent  holder ;  In  re  Uercules  Insurance  Com- 
pany, L.  R.,  19  £q.  302,  where,  though  the  instrument  was  not  negotiable,  the 
eompany  had  accepted  notice  of  transfer ;  Dickson  v.  Vale  of  Neath  Railway 
Company,  L.  R.,  4  Q.  B.  44  -,  39  L.  J.  17,  s.  c,  where  an  agreement  had  been 
suppressed ;  General  Estates  Company,  L.  R.,  3  Chan.  Ap.  758 ;  Imperial 
Land  Company  of  Marseilles,  L.  R.,  11  £q.  478  ;  40  L.  J.  93.    These  decisions, 
however,  seem  to  have  proceeded  on  the  ground  that  the  company  ought  to  be 
estopped  from  taking  advantage  of  their  own  wrong  in  professing  to  be  able 
to  issue  negotiable  instruments  under  seal.     See  the  case  of  The  Blakely 
Ordnance  Company,  L.  R.,  3  Chan.  Ap.  154,  where  the  legal  effect  of  such  a 
document  is  discussed,  and  its  negotiability,  and  indeed  itiS  validity,  at  law 
questioned  *,  Weekes  r.  Propert,  L.  R.,  8  C.  P.  427,  where  a  director  who  had 
issued  an  unauthorized  debenture  was  held  liable  as  for  a  breach  of  warranty. 
See,  too,  Webb  v.  Heme  Bay  Commissioners,  L.  R.,  5  Q.  B.  642 ;  39  L.  J.  221. 
In  a  leading  case  one  of  these  instruments  was  stolen,  and  ultimately  came 
into  the  hands  of  a  holder  for  value  without  notice,  who,  however,  it  was  held, 
could  not  recoveij^  against  the  company,  on  the  ground  that  such  an  instrument 
not  being  at  law  negotiable,  his  title  must  be  deduced  through  the  thief,  a' 
person  incapable  of  acquiring  or  transmitting  title :  Crouch  v.  Credit  Foncier 


*  An  instrument  in  the  form  of  an  ordinary  bond  issued  by  a  corporation, 
payable  to  A.  or  bearer  at  a  certain  place,  with  interest  coupons  attached,,  is  u 
8 
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1-4,^1-1       *But  to  this   rule  there  are   exceptions  ;(A)  and  among 
them  is  the*  power  of  issuing  bills  or  notes  enjoyed  by  a  com- 
pany incorporated  for  the  purposes  of  trade,  the  very  object  of 
whose  institution  requires  that  they  should  exercise  this  privilege.(t)^ 

Company,  L.  R.,  8  Q.  B.  374.  A  decieion,  however,  commented  on  in  the 
Ex.  Cham.,  Goodwin  o.  Robarts,  L.  R.,  10  Ex.  356 ;  1  Ap.  Ca.  477. 

(h)  The  reader  will  find  them  enumerated  in  the  case  of  East  London  Water- 
works Company  v,  Bailey,  4  Bin^.  283  (13  E.  C.  L.  R.) ;  and  see  Henderson 
V.  Australian  Company,  5  £.  &  B.  409  (85  £.  C.  L.  R.) ;  Ilaigh  v.  North 
Bierley  Union,  1  E.,  B.  &  E.  873  (96  E.  C.  L.  R.). 

({)  Broughton  v.  Manchester  Waterworks  Company,  3  B.  &  Al.  1  (5  E.  C. 
L.  R.). 

promissory  note :  Aurora  r.  West,  22  Indiana  88.  An  order  drawn  by  one 
officer  of  a  corporation  on  another  may  be  treated  as  a  promissory  note  of  the 
corporation :  Chicago  R.  R.  Co.  v.  West,  37  Ind.  211.  Sealed  note  not  nego- 
tiable :  Corwin  v.  Junction  R.  R.,  3  Houst.  §88. 

^  The  old  doctrine  that  a  corporation  can  contract  only  under  its  corporate 
seal  is  now  repudiated :  Chestnut  Hill  Turnpike  Co.  v,  Rutter,  4  Serg.  & 
Rawie  16 ;  Bank  U.  S.  v.  Dandridge,  12  Wheat.  64  ;  Bank  of  Columbia  o.  Pat- 
terson, 7  Cranch  299 ;  Fleckner  v.  Bank  U.  S.,  8  Wheat.  338 ;  Hamilton  v. 
Lycoming  Insurance  Co.,  5  Penna.  State  Rep.  339.  Corporations  carrying  on 
business  under  no  restraining  acts  may  make  promissory  notes  and  draw  bills 
of  exchange  when  these  are  the  usual  and  proper  means  to  accomplish  the 
purpose  of  their  organization :  Lucas  v,  Pitney,  3  Dutcher  221 ;  Came  v.  Brig- 
ham,  39  Maine  35  *,  Clark  v.  School  District,  3  Rhode  Island  199 ;  Mitchell  v. 
Rome  Railroad  Co.,  17  Georgia  574;  Hart  v.  Ins.  Co.,  21  Missouri  91.  An 
insurance  company  may  make  a  valid  promissory  note:  Barker  v.  Mechanic 
Ins.  Co.,  3  Wend.  94.  A  note  in  the  form  '*  I,  Q.  C.  L.,  treasurer  "  of  a  cor- 
poration, ^^  promise,"  etc.,  is  the  note  of  the  corporation :  Mann  v.  Chandler, 
9  Mass.  335.  But  see  Tucker  v.  Bass,  5  Mass.  164.  Power  to  advance  money 
for  a  corporation  will  not  authorize  signing  a  note  for  them :  Webber  v,  Wil- 
liams College,  23  Pick.  302.  A  factor  employed  by  the  general  agent  of  a 
corporation  to  sell  the  goods  manufactured  and  to  purchase  stock  has  power 
to  buy  on  credit,  but  not  to  give  the  note  of  the  corporation :  Emerson  v. 
Providence  Manufacturing  Co.,  12  Mass.  237.  The  general  agent  of  a  cor- 
poration can  give  their  note  for  purchases  necessary  to  carry  on  their  business : 
Odiorne  r.  Mazey,  13  Mass.  178  ;  White  v.  Westport  Manufacturing  Co.,  1 
Pick.  215 ;  Butts  v,  Cuthbertson,  6  Georgia  166.  A  bill  of  exchange  directed 
to  "John  A.  Wells,  Cashier  Farmers  and  Mechanics  Bank  of  Michigan,"  and 
accepted  by  writing  across  the  face  thereof,  "Accepted,  John  A.  Wells, 
Cashier,"  is  drawn  upon  and  accepted  by  the  bank,  and  not  by  Wells  in  his 
individual  capacity:  Farmers  and  Mechanics  Bank  o.  Troy  City  Bank,  1 
Douglas  457.  A  corporation  authorized  by  its  charter  to  employ  its  stock 
solely  in  advancing  money  upon  goods  and  the  sale  of  such  goods  on  commis- 
sion may  lawfully  accept  bills  drawn  on  account  of  future  consignments: 
Munn  V,  Commission  Company,  15  Johnson  44. 
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■ 

Bat  a  company  incorporated  for  carrying  on  pablic  works  is  not 
a  corporation  within  the  above  exception.(i) 

Without  a  special  authority,  express  or  implied,  a  corporation 
has  no  power  to  make,  indorse,  or  accept  bills  or  note8.(/)  And  the 
defence  might  be  raised  by  demurrer  to  the  declaration,  plea  deny- 
ing acceptance,  or,  if  there  were  a  power  not  duly  exercised,  by  a 
general  traver8e.(m) 

A  corporation  might,  like  natural  persons,  sue  in  assumpsit. 
The  old  doctrine  that  when  a  corporation  is  plaintiff  the  considera- 
tion must  not  be  executory,  so  that  promises  by  it  need  to  be  al- 
Ieged,(n)  seems  to  be  oyerruled.(o)  And  a  corporation  is  liable  to 
be  sued  in  the  ordinary  forms  of  action,  on  negotiable  instruments, 
wherever  it  has  the  power  to  issue  them.(py 

(k)  A  railway  company  can  neither  accept,  draw  nor  indorse  a  bill  of  ex- 
change :  Ibid. ;  OTerend,  Qurney  &  Co.  p.  Mid  Wales  Railway  Co.,  L.  R.  1 
C.  P.  499.  This  disability,  however,  seems  not  to  extend  to  companies  incor- 
porated here  for  carrying  on  works  abroad.  See  case  of  Peru  Railway  Com- 
pany, L.  R.,  2  Chan.  Ap.  617. 

(0  Ibid.  p.  8,  Bayley,  J. 

(m)  Hill  0.  Manchester  and  Salford  Waterworks  Company,  5  B.  A^  Ad.  866 
(27  E.  C.  L.  R.). 

(fi)  Mayor  of  Stafford  v.  Till,  4  Bing.  75  (13  E.  C.  L.  R.) ;  12  Moore  260, 

8.C. 

(o)  Church  v.  Imperial  Gas  Company,  6  Ad.  k  £.  861  (33  £.  C.  L.  R.) ; 
Mayor  of  Ludlow  v,  Charlton,  6  M.  &  W.  815;  Paine  v.  Guardians  of  the 
Strand  Union,  15  L.  J.,  M.  Ca.  89 ;  8  Q.  B.  326  (55  £.  C.  L.  R.),  s.  c. ;  Lam- 
prell  V.  Billericay  Union,  3  Exch.  283. 

(p)  Murray  o.  East  India  Company,  5  B.  &  Al.  204  (7  £.  C.  L.  R.). 

^  A  cashier  has  primd  facie  authority  to  indorse,  on  behalf  of  the  bank,  se- 
curities held  by  it,  and  any  restriction  on  this  authority  must  be  proved  by 
the  party  contesting  it :  Wild  o.  Passamaquoddy  Bank,  3  Mason  505 ;  Fleok- 
ner  v.  United  States  Bank,  8  Wheat.  357  ]  Everett  v,  U.  States,  6  Porter  166  ; 
Elliott  V,  Abbott,  12  N.  Hamp.  549 ;  Crocket  v.  Young,  1  Smedes  &  Marsh. 
241 ;  Harper  o.  Calhoun,  7  How.  Miss.  203 ;  Farrar  v,  Gilman,  19  Maine  440 ; 
Farmers  and  Mechanics  Bank  o.  Troy  City  Bank,  1  Dougl.  457  *,  Badger  o. 
Bank  of  Cumberland,  26  Maine  428.  A  corporation  is  liable  on  a  draft  drawn 
or  accepted  by  an  authorized  agent,  though  the  name  of  the  corporation  is 
not  used,  if  it  be  drawn  or  accepted  under  a  name  adopted  by  the  corporation : 
Conro  r.  Port  Henry  Iron  Co.,  12  Barbour  27. 

Manufacturing  and  other  like  corporations,  when  not  expressly  prohibited  by 
their  charters,  may  make  and  receive  promissory  notes  and  bills  of  exchange 
in  carrying  on  their  lawful  business :  Oxford  Iron  Co.  v.  Spradley,  46  Alabama 
98  ;  San  Antonio  v.  Gould,  34  Texas  49 ;  Monument  National  Bank  o.  Globe 
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r*''91  *The  capacity  of  corporations  and  banking  companies  to 
make,  draw,  or  accept  negotiable  instruments,  is  further  nar- 
rowed by  the  following  enactment,  contained  in  the  various  statutes 
passed  for  protecting  the  privileges  of  the  Bank  of  England  :{q) 
"That  it  shall  not  be  lawful  for  any  body,  politic  or  corporate, 
whatsoever,  or  for  any  other  persons  whatsoever,  united  or  to  be 
united  in  covenant  or  partnership,  exceeding  the  number  of  six  per- 
sons in  England,  to  borrow,  owe  or  take  up  any  sum  or  sums  of 
money  on  their  bills  or  notes  payable  at  demand,  or  at  any  less 
time  than  six  months  from  the  borrowing  thereof,  during  the  con- 
tinuance of  the  privilege  of  banking  granted  to  the  Governor  and 
Company  of  the  Bank  of  England/'(^) 

It  has  been  held  that  these  restrictions  do  not  affect  a  commercial 
firm  consisting  of  more  than  six  person8.(«) 

But  in  consequence  of  the  panic  in  the  latter  part  of  the  year 
1825,  the  Bank  of  England  consented  to  forego  a  portion  of  their 
exclusive  privilege ;  and  the  7  Geo.  4,  c.  46,  enacts,  accordingly, 
that  corporations  or  co-partnerships  of  more  than  six  in  number, 
carrying  on  business  more  than  sixty-five  miles  from  London,  may 
issue  bills  or  notes  payable  on  demand,  and  that  such  corporations 

(q)  39  &  40  Geo.  3,  c.  28,  s.  15. 

(r)  For  the  history  and  exclusive  privileges  of  the  Bank  of  England  more 
at  large,  see  the  case  of  The  Bank  of  England  v.  Anderson,  3  Bing.  N.  G.  589 
(32  £.  G.  L.  R.) ;  4  Scott  50 ;  Keen  328. 

(«)  Wigan  V.  Fowler,  1  Stark.  459  (2  E.  C.  L.  R.). 


Works,  101  Mass.  57.  A  railroad  company  have  an  inherent  authority  to  take 
and  negotiate  a  promissory  note  in  the  ordinary  course  of  their  business : 
Goodrich  v.  Reynolds,  31  Illinois  490.  A  corporation  is  liable  on  indorsement 
bj  its  president  or  cashier:  Aiken  v.  Marine  Bank,  16  Wis.  679 ;  Clark  v. 
Titcomb,  42  Barb.  122 ;  State  Bank  o.  Fox,  3  Blatchf.  G.  G.  431  ;  Patten  v. 
Moses,  49  Maine*  255  ;  Goodrich  v,  Reynolds,  31  Illinois  490.  Notes  signed 
by  agents  or  officers  :  Dow  ».  Moore,  47  New  Hamp.  419  ;  Yowell  v.  Dodd,  3 
Bush  581 ;  Gaphart  v.  Dodd,  Ibid.  584.  A  draft  signed  by  the  secretary  of  an 
insurance  company  is  not  binding  upon  such  company  in  the  absence  of  evi- 
dence that  it  was  authorized  or  customary  :  First  National  Bank  v,  Hogan, 
47  Mo.  472.  An  agent  of  a  corporation  may  have  authority  to  transfer  a  note 
by  indorsement  without  authority  to  bind  the  corporation  as  indorser.  The 
authority  of  an  agent  of  a  corporation  to  indorse  a  note  may  be  shown  by 
other  evidence  than  the  by-laws  :  Brown  v.  Donnell,  49  Maine  421.  Maker 
of  a  promissory  note  to  a  corporation,  transferred  to  a  bond  fide  holder  before 
maturity,  is  estopped  to  deny  the  legal  existence  of  the  corporation  :  Gamp  v. 
Byrne,  41  Mo.  525.  And  see  Gillet  v.  New  Market  Bank,  7  111.  App.  499  ; 
Ghamberlain  v.  Pacific  Go.,  54  Gal.  103. 
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or  CO' partnerships  may  issue  notes  or  bills  amounting  to  502.  pay- 
able in  London  or  elsewhere  at  any  period  after  date  or  sight.(^) 
,    The  third  section  declares  that  any  such  corporation  or  partner- 
ship may  discount  bills  not  drawn  by  or  upon  them. 

Each  offence  against  the  provisions  of  the  act  subjects  to  a  pen- 
alty of  50Z. 

The  act  by  which  the  bank  charter  was  renewed  in  1833,  the  3 
&  4  Will.  4,  c.  98,  continued  the  privileges  bestowed  on  the  Bank 
of  England  by  the*39  &  40  Geo.  3,  and  subsequent  acts,  subject  to 
termination  on  twelve  months'  notice  to  be  given  after  the  1st  Au- 
gust, 1844.  The  privileges  of  the  bank  are  now  further  continued 
by  the  7  &  8  Vict.  c.  82,  subject  to  termination  on  twelve  months' 
notice  to  be  given  after  the  Ist  August,  1855. 

The  3  &  4  Will.  4,  c.  98,  provides  that  no  bank  of  more  than  six 
persons  shall  issue  in  London,  or  within  sixty-five  miles  thereof, 
bills  or  notes  payable  on  demand,  saving  the  rights  of  country  bank- 
ers to  make  their  notes  payable  in  London.(u) 

♦The  3  &  4  Will.  4,  c.  98,  further  declares  that  other  cor-  p^«Q-. 
porations  and  companies  of  more  than  six  persons  may  carry  ^  ^ 
on  the  business  of  banking  in  London,  provided  they  do  not  issue 
bills  or  notes  at  less  than  six  months'  date.(a;) 

That  the  notes  of  the  branch  banks  of  England  shall  be  made 
payable  where  issued.(y) 

The  Bank  of  England  can  issue  bank  notes  unstamped,(2)  and 
has  the  exclusive  privilege  of  doing  so  within  the  city  of  London 
and  three  miles  thereof.(a) 

No  person  who  was  not  a  banker  issuing  his  own  notes  on  the 
6th  of  May,  1844,  can  now  issue  bank  notes.(6) 

(t)  The  limitation  of  50^  appears  to  be  abolished  by  the  3  &  4  Will.  4,  c. 
83,  8.  2y  and  7  &  8  Vict.  c.  32,  8.  26.  As  to  the  mode  of  recovering  penalties, 
see  8  &  9  Vict.  c.  76,  s.  5. 

(tt)  3  &  4  Will.  4,  0.  98,  s'  2. 

(z)  Sec.  3.  Therefore  a  banking  partnership  of  more  than  six  persons  in 
London,  or  within  sixty-five  miles  thereof,  could  not  accept  a  bill  at  less  than 
six  months  drawn  upon  them  by  a  customer :  Bank  of  England  o.  Anderson, 
3  Bing.  N.  0.  589  (32  £.  C.  L.  R.) ;  4  Scott  50 ;  Keen  328,  s.  c.  But  the  re- 
striction is  relaxed  by  the  7  &  8  Vict.  c.  32,  s.  26. 

{ y)  3  &  4  Will.  4,  o.  98,  s.  4. 

(z)  7  &  8  Vict.  c.  32,  s.  7.  (a)  9  Geo.  4,  c.  23,  s.  1. 

(6)  7  &  8  Vict.  c.  32,  ss.  10,  11,  12.  This  privilege  extends  to  a  surviving 
partner  in  a  banking  firm :  Smith  v.  Everett,  29  L.  J.,  Chanc.  236. 
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Bank  notes  under  51.  payable  to  bearer  on  demand  are  prohibited 
in  England.(e) 

Banks  of  ten,  formerly  six,  or  fewer  than  six  persons,  existing 
as  banks  of  issue  before  the  6th  of  May,  1844,  may  issue  bills  and 
notes  and  promissory  notes  payable  to  bearer  on  demand,  on  un- 
stamped paper  (except  within  the  city  of  London  and  thr^e  miles 
thereof),  within  the  provisions  of  9  Geo.  4,  c.  23,  s.  1, 

Banking  corporations  and  companies  of  more  than  ten  (formerly 
six)  persons  cannot  issue  in  London  or  within  sixty-fiye  miles  thereof 
any  bill  or  note  payable  on  demand.((2) 

Every  member  of  a  banking  partnership  is  liable  to  the  payment 
of  outstanding  notes,  though  he  were  not  a  partner  when  they  were 
issued.(«) 

But  a  more  lengthened  and  minute  inquiry  into  the  provisions  of 
these  and  other  statutes  regulating  the  rights  and  duties  of  the 
r*7Ai  ^^^^  ^f  England  and  other  banks  of  *issue  would  be  a 
*-  -■  digression  from  the  main  subject  of  this  work.  Such  a  dis- 
cussion would  find  a  more  appropriate  place  in  a  treatise  on  the 
law  of  Banks  of  Issue,  Deposit  and  Exchange. 

The  law  as  to  the  liability  of  joint-stock  companies  drawing,  ac- 
cepting or  indorsing  bills,  involves  some  nice  distinctions,  and  is  not 
yet  very  clearly  settled. 

As  to  joint-stock  companies  at  the  common  law,  it  is  conceived 
to  be  a  general  rule  that  if  the  directors  accept  simply  in  their  own 
names,  with  or  without  authority  to  do  so,  they,  and  they  only,  are 
liable  at  law  on  the  bills.(/)  And  that  they  are  liable  at  law  not 
only  to  holders  who  are  strangers,  but  to  holders  who  may  be  also 
holders  of  letters  of  allotment,  or  holders  of  8crip.(^) 

(e)  7  Geo.  4,  c.  6. 

(d)  39  A  40  Geo.  3,  c.  28,  b.  15 ;  3  &  4  Will.  4,  o.  98,  8.  3 ;  and  see  3  &  4  Will. 
4,  c.  83,  8.  2.  See  further,  Bank  of  England  v.  Anderson,  supraj  and  Booth 
V.  Bank  of  England,  6  Bing.  N.  C.  415  (37  E.  C.  L.  R.) ;  1  Scott  N.  R.  701, 
s.  G.  See  also  the  proYisions  of  7  Geo.  4,  c.  46 ;  7  &  8  Vict.  c.  32,  s.  26 ;  8  &  9 
Vict.  c.  76 ;  20  A  21  Vict,  c.  49,  s.  12. 

(c)  7  Geo.  4,  c.  46,  s.  1. 

(/)  Page  37 ;  even  thoagh  the  company^s  seal  be  affixed  :  Dutton  o.  Marsh, 
L.  R.,  6  Q.  B.  361 ;  40  L.  J.  175. 

(g)  Fox  V,  Frith,  10  M.  A  W.  131. 
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If,  however,  having  authority  to  bind  the  company  by  bills,  the 
directors  regularly  accept,  in  the  name  of  the  company,  a  bill  drawn 
on  the  company,  every  member  of  the  company  is  liable  as  a  joint 
acceptor  to  any  holder,  not  being  also  a  member  of  the  company. (A) 

An  authority  to  make  contracts  and  bargains  and  to  transact  all 
matters  requisite  for  the  affairs  of  the  company  will  not  in  general 
authorize  the  directors  to  draw  bill8.(t)  But  a  limited  authority  to 
draw  bills  will  receive  a  fair  and  reasonable  construction. (A:) 

Directors  signing  a  joint  and  several  note,  though  for  themselves 
and  the  other  shareholders,  are  personally  respon8ibIe.({)  But  not 
necessarily  so  if  the  note  be  joint  only.(??»)  And  it  has  been  held 
that  if  the  secretary's  name  is  countersigned  09  secretary^  he  also 
is  liable,  (n) 

*If  a  bill  be  drawn  on  several  trustees  or  directors  who  p^--, 
have  power  to  bind  each  other,  an  acceptance  by  one  in  his  L  J 
own  name  is  the  acceptance  of  all.(o) 

Notice  of  a  fact  to  one  member  of  a  joint-stock  company  is  not 
notice  to  all,(;7)  as  in  the  case  of  a  private  partnership. 

A  bill  drawn  on  the  agent  of  a  joint-stock  company,  he  being  a 
member  of  it,  and  accepted  by  him  per  procuration  for  the  company, 
binds  him  personally  as  a  member.(9) 

(h)  See  Teague  v,  Hubbard,  8  B.  &  C.  345  (15  E.  C.  L.  R.) ;  2  M.  &  R.  369, 
s.  c. ;  Higgins  v.  Senior,  8  M.  &  W.  834 ;  Fox  v.  Frith,  10  M.  k  W.  131 ;  Steele 
t.  Harmer,  15  L.  J.,  Exch.  217  ;  14  M.  &  W.  831 ;  19  L.  J.,  Exch.  34 ;  4  Exch. 
1,  s.  c. ;  Maclae  v.  Sutherland,  5  E.  &  6.  1  (85  £.  0.  L.  R.). 

(i)  See  Harmer  v.  Steele,  19  L.  J.,  Exch.  34;  4  Exch.  1,  s.  c. ;  Allen  v.  Sea 
Life  Asssurance  Company,  9  0.  B.  574  (67  E.  C.  L.  R.) ;  Halford  p.  Cameron 
Coal  Company,  20  L.  J.,  Q.  B.  160 ;  16  Q.  B.  442  (71  E.  C.  L.  R.),  s.  c. ;  Ed- 
wards V,  Same,  6  Exch.  269. 

{k)  Thompson  v.  Wesleyan  Newspaper  Association,  8  C.  B.  849  (65  £.  C. 
L.  R.). 

(Z)  Healey  v.  Story,  18  L.  J.,  Exch.  8  ;  3  Exch.  3,  s.  c.  See  also  Penkiyel 
«.  Connell,  19  L.  J.,  Exch.  305 ;  5  Exch.  381,  a.  c. 

(m)  Lindus  v.  Melrose,  27  L.  J.,  Exch.  326 ;  2  H.  &  N.  293,  s.  c,  in  error, 
27  L.  J.,  Exch.  328 ;  3  H.  &  N.  177.  This  was  a  decision  on  the  stat.  19  k 
20  Vict.  c.  47,  s.  43.  See,  however,  Dutton  v.  Marsh,  L.  R.,  6  Q.  B.  361 ;  40 
L.  J.  175. 

(n)  Bottomley  v,  Fisher,  31  L.  J.,  Exch.  417 ;  1  H.  &  Colt.  211. 

(0)  Jenkins  v.  Morris,  16  M.  &  W.  877. 

Ip)  Powles  V.  Page,  3  C.  B.  31  (54  £.  C.  L.  R.) ;  Steward  v.  Dunn,  12  M. 
&  W.  664  ;  I7^  re  Peru  Railwa^  Company,  L.  R.,  2  Chan.  Ap.  617. 

{q)  Nichols  v.  Diamond,  9  Exch.  154. 
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The  Stat.  7  &  8  Vict,  c  110,  b.  45  (since  repealed),  eoacted  that 
where  the  directors  were  authorized  by  deed  of  settlement  or  by- 
law to  issue  or  accept  bills  or  notes,  they  should  be  made  or  ac- 
cepted by  two  directors,  and  expressed  to  be  made  or  nccepted  on 
behalf  of  the  company,  and  countersigned  by  the  secretary.  That 
they  might  be  indorsed  in  the  name  of  the  company  by  any  officer 
authorized  by  deed  or  by-law.  That  on  instruments  properly  made 
the  company  might  be  sued,  but  the  signing  officers  were  not  liable. 

The  liability  of  a  company  formed  under  this  act  could  not  be 
limited  by  the  deed  of  settlement, (r)  and  a  proviso  in  a  bill  of  ex- 
change limiting  the  liability  is  repugnant  and  void.(») 

On  this  statute  it  was  held  that  an  acceptance  in  this  form,  "  A. 
and  B.,  directors  appointed  by  resolution  to  accept  this  bill,"  was 
an  acceptance  within  the  statute.(f} 

The  registered  deed  is  notice  of  its  contents  to  all  who  deal 
with  the  company.(u) 

The  statute  25  &  26  Vict.  c.  89,  s.  47,  amended  by  30  &  31  Vict. 

c.  131,  enacts  that  bills  and  notes  made,  accepted  or  indorsed  in 

the  name  of  the  company,  by  any  person  *acting  under  the 

'-       J   authority  of  the  company,  express  or  implied,  shall  bind 

the  company,{2:) 

But  if  any  person  on  behalf  of  a  limited  company  registered  under 
the  act  signs  or  indorses  a  bill,  check  or  note  on  which  the  name 
of  the  company  is  not  duly  mentioned, (y)  he  is  liable  to  a  penalty 
of  50/.,  and  is  moreover  made  personally  responsible  to  the  bolder.(2) 

(r)  Gordon  P.  Sea  Fire  Society,  I  H.  4  N.  599 ;  Re  Sea  Fire  and  Life  So- 
ciet;,  3  De  O.,  M.  &  Q.  459.  See  also  Pedell  c.  Owynn,  i  U.  &  N.  590,  taid 
Lindlej  on  Partnerahip,  vol.  i.  p.  SOI. 

{<)   JCe  State  Fire  iDBurance  Coiapanj,  32  L.  J.,  Chan.  300. 

{t)  Udford  V.  Cameron  Coal  Conpao;,  20  L.  J.,  Q.  B.  160 ;  16  Q.  B.  442 
(71  E.  C.  L.  R.],  s.  c, ;  Edwards  v.  Cameron  Coal  Company,  6  Eich.  269. 

(u)  Ridley  e.  Plymouth  Company,  2  Eich.  71 1  ;  Balfour  r.  Ernest,  28  L. 
J.,  C.  P.  170 ;  5  C.  B.,  N.  S.  601  (94  E.  C.  L.  R.),  s.  c. ;  Royal  British  Bank 
p.  Turquand,  5  E.  4  B.  248  (85  E.  C.  L.  R.)  ;  6  E.  A  B.  327  (88  E.  C.  L.  R.). 

(x)  LioduB  p.  Melrose,  supra.  As  to  what  is  a  making  in  the  name  of  the 
company,  see  further,  Aggs  v.  Nicholson,  1  U.  &  N.  165. 

(y)  And  dosoribed  as  limited.     See  sec.  5. 

(i)  Sec.  42  i  Penrose  e.  Martyr,  28  L.  J.,  Q.  B.  28  ;  E.,  B.  A  E.  499  (96  E. 
C.  L.  R.),  s.  c.  But  it  seems  he  is  not  liable  as  an  acceptor  of  a  bill  drawn 
on  the  company  :  Eastwood  p.  Bud,  28  L.  J.,  Ex.  74  ,5  U.  t  N.  738,  s.  C. 
Query,  whether  he  be  liable  for  a  false  repreaentation.     (Ibid.) 
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fij  the  25  &  26  Vict.  c.  89,  s.  95,  official  liquidators  appointed 
under  that  act  have  power,  with  the  sanction  of  the  court,  to  draw, 
accept,  make  or  indorse  bills  or  notes  in  the  name  and  on  behalf  of 
the  company.  By  sec.  133,  the  same  or  perhaps  wider  powers  are 
conferred  on  liquidators  appointed  under  a  voluntary  winding-up. 
But  one  cannot  accept  on  behalf  of  all,  even  under  a  resolution  to 
that  effect.(a) 

■ 

If  persons  who  fill  official  situations,  as  churchwardens,  overseers, 
surveyors,  commissioners,  managers  of  joint-stock  banks,  agents 
and  secretaries  to  companies,  and  the  like,  give  bills  or  notes  on 
which  they  describe  themselves  in  their  official  capacity,  they  are 
nevertheless  personally  liable.  Thus,  drafts  on  a  banker,  signed  by 
commissioners  under  an  inclosure  act  ^'  as  cammissionerSy**  bind  the 
commissioners  personally. (6)  So  does  a  promissory  note  given  by 
A.  and  B.  as  churchwardens  and  overseers. (er) 

So  it  is  conceived  that  the  legal  interest  in  a  bill  or  note  given  to 
an  officer  by  his  name  of  office  vests  in  the  person  who  happens  to 
fill  the  office  at  the  time.  Thus,  a  note  given  to  the  manager  of  a 
joint-stock  banking  company  *  vests  at  law  in  the  person  who  p^---, 
fills  that  office  when  the  note  is  given. ((2)  And  where  ^  ^  ^ 
note  was  made  payable  to  the  trustees  acting  under  A.'s  will,  parol 
evidence  was  held  admissible  to  show  who  they  were  and  what  the 
trusts  werie.(e) 

But  a  bill  or  note  payable  at  a  certain  time  after  date  to  the  secre- 

(a)  See  sab-section  6,  and  Ex  parte  Birmingham  Bank,  L.  R.,  3  Chan.  Ap. 
651,  where  the  bill  holders,  however,  were  allowed  to  prove  for  money  ad- 
TtDced.  Ex  parte  Agra  &  Masterman,  L.  R.,  6  Chan.  Ap.  206,  decided  the 
8une  point  as  to  renewed  billg.  See  also  Bolognesi's  case,  L.  R.,  5  Chan. 
Ap.  567. 

(b)  Eaton  v.  Bell,  5  B.  &  Al.  34  (7  E.  C.  L.  R.) ;  Nichols  v.  Diamond,  9 
Exch.  154;  Bottomley  ».  Fisher,  1  H.  &  C.  211. 

(c)  Rew  V.  Petit,  1  Ad.  ifc  E.  196  (28  E.  C.  L.  R.) ;  3  Nev.  and  M.  456,  s.  c, 
nom.  Crew  ».  Petit ;  Price  v.  Taylor,  29  L.  J.,  Ex.  331 ;  5  H.  &  N.  540  ;  and 
vide  ante^  p.  37.  The  personal  liability  of  churchwardens  and  overseers  is 
not  transferred  to  their  saccessors  by  the  11  &  12  Vict.  c.  91.  See  Chambers 
V.  Jones,  5  Exch.  229. 

(d)  Robertson  r.  Sheward,  1M,&  Gran.  511  (31  £.  C.  L.  R.) ;  1  Scott,  N. 
R.  419,  8.  c. 

(t)  Megginson  v.  Harper,  4  Tyrwh.  96  ;  2  Cr.  &  M.  322,  s.  c. 
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(iU'v  i^  other  officer /or  the  time  being  of  a  company  is  void,  the  payee 
W^i^  uncertain  at  the  time  of  making.(/) 

The  manager,  as  well  as  any  other  bond  fide  holder,  may  of  course 
^u^  in  his  own  name  on  any  bills  indorsed  in  blank  belonging  to  a 
bauking  company.(j|r) 

And  where  a  note  was  given  to  the  treasurer  of  a  loan  society  for 
the  time  being,  under  the  5  &  6  Will.  4,  c.  28,  neither  the  treasurer 
when  the  note^was  given,  nor  his  successor  in  office,  could  maintain 
an  action  on  the  note,  for  the  additional  reason  that  the  acts  of  par- 
liament establishing  loan  societies  contemplated  proceedings  by  com- 
plaint before  a  justice  of  the  peace.(A) 

But  by  the  3  &  4  Vict.  c.  110,  ss.  16  and  17,  the  treasurer  or 
clerk  for  the  time  being  may  sue  on  such  a  note  in  any  county  court 
or  court  of  conscience  or  request.(t) 

(/)  Storm  V,  Stirling,  3  E.  ifc  B.  832  (77  E.  C.  L.  R.)  ;  Yates  v,  Nash,  29 
L.  J.,  0.  P.  306 ;  8  C.  B.,  N.  S.  581  (98  E.  C.  L.  R.),  s.  c.  But  a  promissory 
note  to  the  trustees  of  a  chapel  or  their  treasurer /or  the  time  being  was  held 
good,  for  the  trustees  were  held  to  be  the  payees  and  the  treasurer  merely  an 
agent :  Holmes  v,  Jaques,  Law  Rep.,  1  Q.  B.  376.  See  the  chapter  on  Ibrkgu- 
LAR  Instruments. 

(g)  Law  V,  Parnell,  30  L.  J.  17  ;  7  C.  B.,  N.  S.  282  (97  E.  C.  L.  R.),  s.  c. 

(A)  Tims  V.  Williams,  3  Q.  B.  413.  The  justices  must  order  payment  forth- 
with, for  they  cannot  postpone  the  time  for  payment  of  the  note :  Parker  v, 
Boughey,  31  L.  J.,  Mag.  Ga.  272. 

(i)  See,  too,  38  &  39  Vict.  c.  60,  s.  2L 


/^ 
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OF  THE  FORM  OF  BILLS  OF  EXCHANOB  AND  PKOMISSORT  NOTES. 


Place 


On  what  Substance  they  may  he 

written 
In  what  Language 
In  Pencil  or  in  Ink 
Signature  by  a  Mark     . 
Of  the  Superscription  of  the 

where  made 
Of  the  Date  . 
Of  the  Superscription  of  the 

payable 
Of  the  time  when  payable 
Of  Usance    , 
Of  the  Request  to  pay   . 
Of  the  name  of  the  Payee 


Sum 


78 
78 
78 
79 

79 
79 

81 

81 
82 
82 
82 


OftheWords" Order''  or^'Bearer''  85 
Of  the  Sum  payable  .  .  .85 
Bills  and  Notes  under  20s.  .  .  86 
Bills  and  Notes  under  5Z.  .  .  86 
Of  the  Words  ''Value  Beeetved''  .  87 
Other  Statements  of  the  Considera- 
tion .  .  •  «  .  .88 
Of  the  Drawer's  Signature  .  .  89 
Of  the  Direction  to  the  Drawee  .  89 
Of  the  Place  where  made  payable 

by  the  Drawer  .  ,  .  .90 
Of  the  Direction  to  place  to  Account  91 
OftheWords^'AsperAdvics"    .91 


Bills  of  exchange  and  promissory  notes  are  usually,  but  it  is 
apprehended  not  necessarily,  written  on  paper.  It  is  conceived  that 
they  might  be  written  on  parchment,  linen,  cloth,  leather,  or  any 
other  convenient  substitute  for  paper,  not  being  a  metallic  sub- 
stance, (a) 

They  may  be  written  in  any  language  and  in  any  form  of  words. 

A  bill  or  note,  or  any  other  contract,  may  be  written  in  pencil  as 
well  as  in  ink.  "  There  is,"  says  Abbott,  C.  J.,  "  no  authority  for 
saying  that,  when  the  law  requires  a  contract  to  be  in  writing,  that 
writing  must  be  in  ink.  There  is  not  any  great  danger  that  our 
decision  will  induce  individuals  to  adopt  the  mode  of  writing  by 
pencil  in  preference  to  that  in  general  use.  The  imperfection  of 
this  mode  of  writing,  its  liability  to  obliteration,  and  the  impossi- 
bility of  proving  it  when  so  obliterated,  will  prevent  its  being  gen- 


erally adopted. "(6)     Contracts  written  and  '''signed  in  pencil 
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are  constantly  admitted  as  written  contracts  at  Nisi  Prius,(<?) 

and   testamentary  writings  in  pencil  often  in  the  Ecclesiastical 

Court8.(d) 

(a)  See  post,  as  to  Metallic  Tokens. 

(6)  Geary  v.  Physic,  6  B.  &  C.  234  (11  E.  C.  L.  R.)  j  7  Dow.  &  R.  653,  8.  c. 

(c)  Jeffery  ©.  Walton,  1  Stark.  267  (2  E.  C.  L.  R.). 

(d)  Rhymes  v.  Clarkson,  1  Phil.  22 ;  Green  v.  Skipworth,  1  Phil.  53 ;  Dick- 
enson o.  Dickinson,  2  Phil.  173. 
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The  signature  or  indorsement  of  negotiable  instruments  may  be 
by  a  mark.(«) 

It  is  proper,  though  not  necessary,  to  superscribe  the  name  of  the 
place  where  the  bill  or  note  is  made. 

But  a  check  on  a  banker  must,  formerly,  unless  stamped  as  a  bill, 
have  expressed  the  place  where  drawn,  and  such  place  must  have 
been  within  fifteen  miles  of  the  banker's  place  of  business.(/) 

The  9  Geo.  4,  c.  65,  prohibits  the  circulation  of  all  negotiable 
notes  or  bills  under  5Z.,  or  on  which  less  than  5^.  shall  remain 
undischarged,  payable  to  bearer  on  demand,  and  which  were  made, 
or  purport  to  be  made^  in  Scotland,  or  Ireland,  or  elsewhere  out  of 
England,  under  the  penalty  of  20Z.,  to  be  recovered  in  a  summary 

way.(ir) 

Neither  is  a  date  in  general  essential  to  the  validity  of  a  bill  or 
note ;  and  if  there  be  no  date,  it  will  be  considered  as  dated  at  the 
tipie  it  was  made.(A)^     Under  the  old  pleading,  if  it  was  stated  to 

(«)  George  v.  Surrey,  1  M.  &  M.  516.    As  to  acceptance,  Bee  post,  p.  181. 

(/)  55  Geo.  3,  c.  184,  s.  13 ;  9  Geo.  4,  c.  49,  s.  15.  See  the  chapter  on 
Checks,  and  the  recent  statutes  there  referred  to. 

( g)  This  does  not  extend  to  drafts  on  bankers :  see  sec.  4. 

(h)  De  la  Courtier  ».  Bellamy,  2  Show.  422 ;  Hague  v.  French,  3  B.  &  P. 
173 ;  Giles  v.  Bourne,  6  M.  &  Sel.  73 ;  2  Chit.  R.  300,  s.  c.  Parol  evidence  is 
admissible  to  show  from  what  time  an  undated  instrument  was  intended  to 
operate :  Bavis  v.  Jones,  25  L.  J.,  C.  P.  91 ;  17  C.  B.  625  (84  E.  C.  L.  R.),  s.  c. 


^  A  date  is  not  essential :  Michigan  Ins.  Co.  v.  Leavenworth,  30  Vermont 
11 ;  McSparran  v.  Neeley,  91  Pa.  St.  17.  The  indorsee,  in  a  suit  against  the 
maker,  may  prove  that  there  was  a  mistake  in  the  date  of  the  note :  Drake  v. 
Rogers,  32  Maine  524.  When  the  date  of  a  note  bearing  interest  from  date 
has  been  omitted,  the  date  of  its  delivery  may  be  shown  and  interest  computed 
from  that  time:  Richardson  v,  EUett,  10  Texas  190.  A  promissory  note 
which  is  not  dated  will  be  considered  as  dated  at  the  time  it  was  made :  Sel- 
donridge  v.  Connable,  32  Indiana  375.  The  place  where  or  the  time  when  a 
note  is  made  need  not  be  specified  therein  to  render  it  binding  on  the  maker : 
Wexel  V,  Cameron,  31  Texas  614.  In  an  action  on  a  promissory  note  which 
bears  date  on  Sunday,  it  ib  competent  to  allege  and  prove  that  k  was  in  fact 
executed  and  delivered  on  a  different  day :  Aldridge  o.  Branch  Bank,  17 
Alabama  45.  A  note  made  on  the  Sabbath  is  void  when  no  subsequent 
ratification  is  made  :  Bosler  r.  McAllister,  13  Indiana  365.  If  delivered  on 
any  other  day,  though  signed  on  Sunday,  it  is  good :  Bank  v,  Mayberry,  48 
Maine  198.  A  note  signed  and  delivered  to  the  payee  on  Sunday,  but  bear- 
ing date  on  another  day,  is  valid  in  the  hands  of  a  bond  fide  holder :  Ibid. 
A  promissory  note  given  on  Sunday  for  an  antecedent  debt  is  valid :  Kauf- 
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have  been  drawn  on  a  particular  day,  but  the  declaration  did  not 
state  the  date  appearing  on  the  bill,  that  was  sufficient  on  a  motion 
in  arrest  of  judgment  or  on  demurrer.(i) 

The  date  expressed  in  the  instrument  is  (except  when  it  is 
tendered  hj  assignees  of  a  bankrupt  as  evidence  of  a  petitioning 
creditor's  debt)(y)  primd  facie  evidence  of  the  time  when  the 
instrument  was  made.(A:) 

*Formerly  promissory  notes,  payable  to  bearer  on  demand,    r^ona 
must  not  have  had  printed  dates,  under  the  penalty  of  50Z.(i) 
But  the  statute  prohibiting  them  is  now  repealed.(m) 

In  general,  a  bill  or  note  may  be  post-dated. (n)     But  under  the 

(t)  Ibid. 

{j)  Wright  t?.  Lainson,  2  M.  &  W.  739 ;  6  Dowl.  146,  s.  c. ;  see  poiU 

(k)  Anderson  v.  Weston,  6  Bing.  N.  C.  296  (37  E.  C.  L.  R.) ;  8  Scott  893, 
ft.  c. ;  Taylor  v.  Kinlocb,  1  Stark.  175  (2  E.  G.  L.  R.) ;  Obbard  r.  Betham,  1 
M.  k  M.  486 ;  Smith  v.  Battens,  1  M.  k  Rob.  341 ;  but  see  Gowie  v.  Harris, 
1  M.  &  M.  141  (22  E.  C.  L.  R.) ;  4  M.  &  P.  722,  s.  c. ;  Rose  p.  Rowcroft,  4 
Camp.  245.  And  this  rule  applies  to  written  documents  in  general :  Sinclair 
t.  Baggaley,  4  M.  <&  W.  31,2  ;  Davies  v,  Lowndes,  7  Scott's  New  Rep.  213; 
Potez  r.  Glossop,  2  Exch.  195 ;  Harrison  v.  Clifton,  17  L.  J.,  Ezch.  233 ;  and 
the  cases  cited  in  the  note  to  Potez  v.  GIossop.  All  the  Irish  judges,  in  Butler 
V.  Mountgarret,  considered  the  point  as  finally  settled  ;  but  in  the  same  case, 
7  H.  L.  Cases  647,  Lord  Wensleydale  expressed  a  doubt  whether  the  cases 
above  referred  to  had  been  rightly  decided.  The  weight  of  authority,  how- 
ever, is  in  favor  of  the  rule  as  laid  down  in  the  text,  and  it  would  be  difficult 
to  conduct  investigations  at  Nisi  Prius  without  such  a  presumption. 

(I)  55  Geo.  3,  c.  184,  s.  18. 

(m)  23  A  24  Vict.  0.  Ill,  s.  19. 

(n)  Pasmore  o.  North,  13  East  517.  See  Austin  v.  Bunyard,  27  L.  J.  217  ; 
Forster  v.  Mackworth,  L.  R.,  2  Exch.  163  *,  36  L.  J.  94,  s.  c. ;  Emmanuel  v, 
Roberts,  9  B.  &  S.  121  (111  E.  C.  L.  R.) ;  Bull  v.  O'Sullivan,  L.  R.,  6  Q.  B. 
209 ;  40  L.  J.  141 ;  Gatty  v.  Fry,  L.  R.,  2  Exch.  D.  265. 


man  r.  Hamm,  30  Missouri  387.  A  note  made  and  delivered  on  Sunday  is 
good  in  the  hands  of  a  bond  fide  holder :  State  Bank  «.  Thompson,  42  New 
Hampshire  369.  A  note  is  not  invalidated  by  being  ante-dated :  Gray  v. 
Wood,  2  Har.  &  Johns.  328 ;  Richter  v,  Selin,  8  Serg.  k  Rawle  425.  A  note 
takes  effect  by  delivery  and  from  the  time  of  delivery ;  but  a  delivery  and  at 
the  time  of  the  date  will  be  presumed,  until  the  contrary  appear :  Woodford 
V.  Dorwia,  3  Vermont  82 :  Lansing  v,  Gaine,  2  Johns.  300.  Where  a  bill  was 
drawn  in  blank  as  to  date  and  name  of  drawer,  but  at  four  months  after  date, 
and  the  person  to  whom  it  was  delivered  to  be  negotiated  filled  up  the  date 
with  a  day  anterior  to  the  delivery  and  left  it  with  a  creditor  of  his  own,  who 
knew  that  it  was  ante-dated,  as  security  for  an  antecedent  debt,  it  was  held 
to  be  void  in  his  hands:  Goodman  v.  Simon,  19  Missouri  106. 
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old  acts  if  this  was  done  so  as  to  postpooe  the  time  of  paymei 
beyond  the  period  of  two  months  after  the  making,  of  bo  as  to  mal 
it  in  effect  payable  at  a  longer  interval  than  sixty  days  after  sigh 
and  thus  evade  the  higher  scale  of  duty  for  hilis  at  long  dates, 
penalty  of  100/.  vas  incurred,(f>)  and  the  instToment  was  inadini 
eible  in  evidence.(p) 

But  an  unstamped  bill  or  note  issued  by  bankers  nnder  the  pn 
visions  of  9  Geo.  4,  c.  23,  must  not  be  post-dated,  under  the  peoalt 
of  100l.{q) 

All  negotiable  bills,  notes  or  drafts  for  20>.,  or  any  sum  betwee 
208.  and  51.,  must  formerly  have  been  dated  before  or  at  the  tim 
of  issuing,  under  the  penalty  of  20l{r) 

The  usual  allegation  that  a  bill  or  note  was  made  on  a  particuU 
day  is  not  matter  of  description,  and  the  day  need  not  be  proved  a 
laid.(8)  It  would  have  been  otherwise  if  the  declaration  went  on  t 
describe  the  instrument  as  bearing  date  on  a  particular  day. 

Misdescription  of  the  date  of  a  bill  in  an  agreement  is  immateria 
if  the  bill  were  in  exiBteoce  and  present.  For  "preetentia  corptm 
tollit  errorem  nominU."{t) 

|-,g.-|        ""The  sum  for  which  a  bill  is  made  is  usually  superscnbei 
in  figures ;  in  a  note  or  check  the  figures  are  comnoDl; 
subscribed.  , 

The  superscription  or  subscription  of  the  sum  payable  is  no 
necessary  if  the  sum  be  stated  in  the  body  of  the  note,  but  it  wil 
aid  an  omission  io  the  body ;  as,  where  the  varA  fifty  was  writtei 
in  the  body  of  the  note  without  the  word  pounda.{uY 

(p)  55  Geo.  3,  o.  184,  a.  12. 

(p)  Field  B.  Wood,  6  Dowl.  P.  C.  23;  7  Ad.  *  El.  114  (34  E.  C.  L.R.);  : 
N.  k  P.  117,  a.  c;  Serte  o.  Norton,  9  M.  £  W.  309.  DnlesH  to  order,  se 
seo.  13,  and  Emmanuel  f.  Roberta,  sup. 

(q)  Sec.  12. 

(r)  17  Oeo.  3,  c.  30,  Teviyed  b;  7  Geo.  4,  c.  6 ;  repealed  aa  to  checks,  17  > 
18  Vict.  c.  83,  8.  9 ;  tempornrilj  repealed  by  26  &  27  Vict  c.  105,  32  4  I 
Vict  e.  86,  34  &  35  Vict.  c.  95,  and  38  k  39  Vict.  c.  72. 

(j>)  CoioD  D.  Ljon,  2  Cftap.  307,  n. ;  Smitb  v.  Lord,  14  L.  J.,  Q.  B.  112; : 
D.  AL  759,  8.  c. 

{()  Way  p.  Heame,  32  L.  J.  34. 

(u)  Elliot'a  case,  2  East,  P.  0.  951 ;  1  Leach  175,  s.  c. 

'  The  check  mark  or  figures  of  a  note  form  do  part  of  its  legal  obligiatioD 
and  can  be  used  to  control  the  body  of  the  note  only  when  the  meaning  ii 
doubtful;  Riley  r.  Dickens,  19  lUiuoia  29;  Meara  t>.  Graham,  8  Blackfon 
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The  time  of  payment  is  regularly  and  nsually  stated  in  the  be- 
ginoing  of  the  note  or  bill ;  bat,  if  no  time  be  expressed,  the  instru* 
ment  will  be  payable  on  demand.(t;)  ^ 

Negotiable  bills  or  notes  under  51.  must  formerly  have  been  made 
payable  within  the  space  of  twenty-one  days  from  the  date.(2:)  But 
now  there  is  no  limitation  as  to  the  time  when  the  bill  or  note  is  to 
be  made  payable.  The  bill  or  note  may  be  n^ade  payable  on  demand, 
or  at  sight  (which  is  now  the  same  thing,  34  &  35  Vict.  c.  74),  or 
at  any  certain  period  after  date,  or  after  sight,  or  at  usance.  "  If 
a  bill  of  exchange  be  made  payable  at  never  so  distant  a  day,  if  it 
be  a  day  that  must  come,  it  is  no  objection  to  the  bill."(^) 

(r)  Whitlock  v.  Underwood,  3  Dowl.  &  R.  356 ;  2  B.  &  C.  157  (9  E.  C.  L. 
R.),  8.  c;  Down  v.  Hailing,  4  B.  &  C.  333  (10  E.  C.  L.  R.) ;  6  Dowl.  &  R. 
45.5 ;  2  C.  &  P.  11,  s.  c. ;  Bay  ley,  5th  ed.  109 ;  and  the  words  may  be  added 
without  avoiding  the  instrument :  Aldoas  v.  Cornwell,  L.  R.,  3  Q.  B.  573  ;  37 
L.  J.  201.  But  on  a  motion  to  set  aside  an  annuity,  the  court  will  not  assume 
that  even  a  Bank  of  England  note,  or  a  draft  on  a  banker,  is  payable  on  de- 
mand. See  the  cases  collected  in  the  recent  case  of  Abbott  v,  Douglas,  1  C. 
B.  491  (50  E.  C.  L.  R.). 

(x)  17  Geo.  3,  c.  30,  temporarily  repealed.     See  post,  p.  87. 

(y)  Willes,  C.  J.,  in  Colehan  v.  Cooke,  Willes  396. 

144-,'Smith  v.  Smith,  1  Rhode  Island  398  ;  Corgan  v.  Frew,  39  Illinois  31. 
A  note  for  ihee  hundred  dollars,  and  in  figures  S300,  is  a  good  note  for  that 
amount,  if  the  maker  so  intended  when  he  signed  it,  which  is  a  question  for 
the  jary :  Bunham  v.  Allen,  1  Gray  496  ;  Ohm  v.  Yung,  63  Md.  432. 

^Ilolmes  r.  West,  17  California  623;  Salinas  0.  Wright,  11  Texas  572; 
Porter  v.  Porter,  51  Maine  376 ;  Key  v,  Fenstermaker,  24  Cal.  329.  A  note 
specifying  no  time  of  payment,  but  providing  for  interest  from  date  to  be  paid 
annoally,  is  in  legal  effect  payable  immediately:  Jones  v.  Brown,  11  Ohio 
(N.  S.)  601.  A  note  promising  to  pay  a  sum  of  money  '*on  demand,  with 
interest  within  six  months,*'  is  payable  on  demand :  Jillson  v.  Hill,  4  Gray 
316.  A  note  promising  to  pay  ^*  on  demand,  with  interest  annually  payable 
four  months  from  date,^'  is  a  pibmise  to  pay  on  demand,  and  annual  interest 
afler  four  months  from  date :  Shaw  v,  Shaw,  43  New  Hampshire  170.  A  note 
Ipven  to  a  mutual  insurance  company,  payable  at  such  times  and  in  such  por- 
tions as  the  directors  may  require,  is  in  legal  effect  payable  on  demand,  that 
is,  at  its  date,  from  which  time  the  Statute  of  Limitations  begins  to  run  :  Col- 
Ji;ate0.* Buckingham,  39  Barbour  177.  A  note  payable  *'  six — after  date  '^  is 
oot  Toid  for  uncertainty ;  but  the  intention  of  the  parties  if  legally  ascer- 
tainable should  control  in  the  construction  of  it :  Nichols  r.  Frothingham, 
45  Maine  220.  The  ambiguity  being  patent  is  not  capable  of  explanation  by 
parol  testimony,  but  evidence  of  the  usual  credit  in  such  cases  was  let  in : 
Ibid.  See  Connor  v,  Roiith,  7  Howard  (Miss.)  176.  A  note  payable  ^*  four 
months  after  "  is  payable  four  months  after  date }  Pearson  v.  Stoddard,  9 
Gray  199. 
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The  expression  after  gighty  on  a  bill  of  exchange^  means  after 
acceptance,  or  protest  for  non-acceptance,  and  not  after  a  mere  pri- 
vate exhibition  to  the  drawee,  for  the  sight  must  appear  in  a  legal 
way.(2i)*  But  if  a  note  is  made  after  sight,  the  expression  merely 
imports  that  payment  is  not  to  be  demanded  till  it  has  been  again 
exhibited  to  the  maker  ;(a)  for  a  note  being  incapable  of  acceptance, 
the  word  ^' sight"  must,  on  a  note,  bear  a  different  meaning  from 
the  same  word  on  a  bill. 

r*821  *Foreign  bills  are  commonly  drawn  at  one,  two,  or  more 
usances,  or,  as  it  is  sometimes  expressed,  at  single,  double, 
treble,  or  half  usance.  Usance  signifies  the  usage  of  the  countries 
between  which  bills  are  drawn  with  respect  to  the  time  of  payment. 
If  a  foreign  bill  be  drawn,  payable  at  sight,  or  at  a  certain  period 
after  sight,  the  acceptor  will  be  liable  to  pay  according  to  the  course 
of  exchange  at  the  time  of  acceptance,  unless  the  drawer  express 
that  it  is  payable  according  to  the  course  of  exchange  at  the  time 
it  was  drawn,  en  especes  de  ce  jour.{b)  Where  half  usance  stands 
for  half  a  month,  it  is  fifteen  days.  And,  in  the  case  of  all  bills 
payable  in  England,  month  means  calendar  month.' 

The  bill  or  note  must  be  certainly  payable  at  some  time  or  other.((;) 

The  order  to  pay  need  be  in  no  particular  form ;  any  expression 
amounting  to  an  order((2)  or  direction  is  sufficicnt.(«)'     The  word 

(z)  Marias  19,  cited  by  Lord  Renyon  in  Campbell  «.  French,  6  T.  R.  212. 
So  in  America  it  has  been  held  that  after  sight  means  after  aeeeptance^  and 
not  after  mere  presentment:  Byles  on  Bills,  6th  American  edition,  p.  127. 

(a)  Holmes  v,  Rerrison,  2  Taunt.  323 ;  Stardy  o.  Henderson,  4  B.  &  Al. 
592  (6  E.  C.  L.  R.)  ;  Sutton  v.  Toomer,  7  B.  A  C.  416  (14  E.  C.  L.  R.) ;  1  M. 
&  Ry.  125,  8.  c. ;  Dixon  r.  Nuttall,  1  C,  M.  &  R.  307  ;  6  C.  &  P.  320  (25  B. 
C.  L.  R.),  B.  c. 

(6)  Poth.  174. 

(t)  Vide  posij  Irregular  Instruments. 

(d)  Hamilton  n.  Spottiswood,  4  Ezch.  200. 

(e)  Beawes  3;  Marius  11.  In  France,  il  voua  plaira  payer  is  the  common 
language  of  a  bill :  Morris  v.  Lee,  2  Ld.  Raym.  1397 ;  1  Stra.  629,  s.  c.    Query, 


'  A  bill  payable  so  many  days  after  sight  means  legal  sight,  and  the  bill 
begins  to  run  from  the  presentment  and  acceptance,  and  not  from  the  time 
of  mere  presentment :  Mitchell  v.  De  Grand,  1  Mason  176. 

'  Bank  v.  Officer,  59  Tenn.  173. 

'  Where  an  instrument  is  capable  of  being  interpreted  either  as  a  bill  of 
exchange  or  a  promissory  note,  the  person  who  receives  it  may  at  his  option 
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pay  *'  itself  is  not  indispensable.     Any  synonymous  or  equivalent 
expression  will  suffice,  as  ^^ Credit  in  ea8h.**{/) 

The  payee  should  be  particularly  described,  so  that  he  cannot  be 
oonfounded  with  another  person  of  the  same  name,  and  roust  be  a 
person  who  is  capable  of  being  ascertained  at  the  time  the  instru- 
ment is  made.(^)  It  is  sufficient  that  the  payee  be  so  designated, 
though  he  be  not  named.(A.)  But  if  the  bill  get  into  the  hands  of 
a  wrong  payee,  unless  it  be  payable  to  bearer,  he  can  neither  acquire 
nor  convey  a  title.  One  Christian  drew  a  bill  on  ^the  defend-  r^oo-i 
ant  in  London,  payable  to  Henry  Davis.  The  bill  got  in 
the  hands  of  another  Henry  Davis  than  the  one  in  whose  favor  it 
was  drawn,  was  accepted  by  the  defendant,  and  by  the  wrong  Henry 
Davis  was  indorsed  to  the  plaintiff.  Held  that  the  indorsement  of 
his  own  name  by  Henry  Davis  was,  under  the  circumstances,  a 
forgery,  and  {disserUiente  Lord  Kenyon)  could  convey  no  title  to 
the  plaintiff.(t)^     If  the  name  be  spelt  wrong,  parol  evidence  is 

whether  a  mere  written  request,  without  any  words  of  demand,  amount  to  a 
bill.  Lord  Kenyon  held  this  instrument  to  be  a  bill : — "  Mr.  Nelson  will 
much  oblige  Mr.  Webb  by  paying  to  J.  Ruff,  or  order,  twenty  guineas  on 
his  account  ":  Ruff  o.  Webb,  1  Esp.  129.  But  Lord  Tenterden  held  the  fol- 
lowing instrument  not  to  be  a  bill : — *'  Mr.  Little,  plecue  to  let  the  bearer  have 
seven  pounds,  and  place  it  to  my  account,  and  you  will  oblige  your  humble 
servant,  R.  Slackford*':  Little  v,  Slackford,  1  M.  &  M.  171.  **  The  paper," 
says  his  lordship,  **  does  not  purport  to  be  a  demand  made  by  a  party  having 
a  right  to  call  on  the  other  to  pay.  The  fair  meaning  is,  'you  will  oblige 
me  by  doing  it.'  "     But  see  Russell  v.  Powell,  14  M.  &  W.  418. 

{/)  Ellison©.  Collingridge,  9  C.  B.  570  (67  E.  C.  L.  R.). 

(g)  Yates  v.  Nash,  29  L.  J.,  C.  P.  306 ;  8  C.  B.,  N.  S.  581  (98  E.  C.  L.  R.). 

(A)  Storm  v.  Sterling,  3  £.  &  B.  832  (77  £.  0.  L.  R.) ;  Gowie  v.  Stirling,  6 
E.  &  B.  333  (88  E.  C.  L.  R.). 

(i)  Mead  v.  Young,  4  T.  R.  28. 

treat  it  as  either.  Therefore,  an  instrument  which  is  in  the  form  of  a  note, 
but  which  in  addition  is  addressed  to  a  third  person,  who  accepts  it,  is  a 
promissory  note,  and  may  be  so  declared  on :  Braselton  o.  MoMurray,  44 
Ala.  323. 

1  Every  negotiable  note  must  be  negotiated  by  the  person  (or  his  repre- 
sentatives) to  whom  the  note  was  made  payable,  and  not  by  a  person  of  the 
same  name :  Foster  v,  Shattuck,  2  New  Hamp.  446.  It  is  competent  for  the 
holder  of  a  promissory  note  or  other  instrument  to  declare  upon  it  as  a  prom- 
ise made  to  himself  in  a  name  different  from  his  own,  and  to  prove  that  he 
was  the  person  intended :  Patterson  r.  Graves,  5  Blackford  593 ;  Jester  9. 
Hopper,  8  English  43. 
9 
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admissible  to  show  who  was  iDtended.(A)  If  there  be  father  and  son 
of  the  same  name,  it  will  be  intended  payable  to  the  father  till  the 
contrary  appear. (Z)  But  if  the^on  be  found  in  possession  of  the 
note,  and  he  indorse,  that  is  evidence  that  he,  and  not  the  father, 
is  payee.(m)  A  note  payable  to  A.,  or  to  B.  &  C,  or  his  or  their 
order,  is  not  a  promissory  note  within  the  statut«.(n)  A  note  in 
this  form — ^'  15L  5s.  balance  due  to  A.  C,  I  am  still  indebted,  and 
do  promise  to  pay/*(^)  ^^  *^  ^^'^ — "Received  of  A.  B.  lOOZ., 
which  I  promise  to  pay  on  demand,  with  lawful  interest,"  suffi- 
ciently designates  the  payee.(|>)  A  note  payable  "  to  the  trustees 
scting  under  A.'s  will''  is  a  good  note,  and  parol  evidence  is  ad- 
missible to  show  who  the  trustees  are  and  what  are  the  tr(i8ts.(9)* 
A  note  was  made  payable  to  the  manager  of  the  National  Provin- 
cial Bank  of  England.  To  an  action  by  the  payee  in  his  own  name, 
the  defendant  pleaded  that  he  did  not  make  the  note.  Held  that, 
under  this  plea,  the  plaintiff  was  entitled  to  recover.(r)  "  On  de- 
mand I  promise  to  pay  J.  W.,  T.  S.  and  D.  M.,  or  to  their  order, 
or  the  major  part  of  them,  lOOZ."  is  a  promissory  note  upon  which 
the  three  persons  mentioned  can  jointly  maintain  an  action.(«) 

If  the  bill  be  not  made  payable,  either  to  any  payee  in  partic- 
ular, or  to  the  drawer's  order,  or  to  bearer  in  general,  it  would 

{k)  Willis  V.  Barrett,  2  Stark.  29  (3  £.  C.  L.  R.). 

{I)  Sweeting  v.  Fowler,  1  Stark.  106  (2  E.  C.  L.  R.) ;  Wilson  v.  Stubs, 
Hobart  330 ;  see  Bro.  Ab.  Addition  18,  34,  43,  9  to  6 ;  13  Dyer  5. 

(m)  Stebbing  v,  Spioer,  19  L.  J.,  C.  P.  24  j  8  C.  B.  827  (65  E.  C.  L.  R.),  s.  c. 

(n)  Blanckenhagen  v.  Blundell,  2  6.  &  Al.  417. 

(o)  Cbadwick  v.  Allen,  1  Stra.  706. 

(p)  Green  ©.  Davies,  4  B.  &  C.  235  (10  E.  C.  L.  R.) ;  6  D.  ife  R.  306,  s.  c. 

(q)  Megginson  v.  Harper,  Tyr.  96 ;  2  C.  &  M.  322,  a.  c. 

(r)  Robertson  v.  Sheward,  1  M.  &  G.  511  (39  E.  G.  L.  R.) ;  1  Scott,  N.  R. 
419,  s.  c. 

(s)  Watson  v.  Evans,  32  L.  J.,  Exch.  137  ;  1  Hurl.  &  Colt.  662,  s.  c. 

m-  ■  -      -  -^ . -_--  -  ■■-■       —    _ 

'  Tbe  name  of  the  payee  need  not  be  inserted  in  the  bill  if  he  be  so  cer- 
tainly described  as  to  be  easily  ascertained  :  Adams  v.  King,  16  Illinois  169. 
A  note  payable  to  tbe  administrator  of  A.'s  estate  is  a  ^i^ood  promissory  note : 
Moody  o.  Threlkeld,  13  Georgia  55.  To  hold  one  liable  as  the  drawer  of  a 
bill  his  name  must  be  either  inserted  in  it  or  subscribed  to  it:  May  v.  Miller, 
27  Alabama  515.  When  the-  drawers  name  is  not  mentioned,  but  it  is  ao- 
•cepted  and  indorsed,  assumpsit  will  not  lie :  Tevis  v.  Young,  1  Metcalf  (Ky.) 
197. 
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seem,  according  to  the  opinion  of  the  majority  of  the  jadges,(£)  to 
be  payable  to  bearer;  but,  according  to  the  opinion  of  Eyre,  C.  B.^ 
in  the  same  case,  it  is  '^mere  waste  paper.(t£)  If  drawn  pay- 
able to  a  fictitious  payee,  and  the  drawer  indorse  the  ficti-  '-  ^ 
tions  payee's  name,  the  holder  cannot,  either  as  indorsee  or  bearer, 
recover  against  the  acceptor  ;(x)  but  if  the  holder's  money  has  got 
into  the  acceptor's  hands,  the  holder  may  recover  it  as  money  had 
and  received.  If  the  acceptor,  at  the  time  of  acceptance,  kneto  the 
payee  to  be  a  fictitious  person,  he  shall  not  take  advantage  of  his 
own  fraud ;  but  a  bond  fide  holder  may  recover  against  him  on  the 
bill,  and  declare  on  it  as  payable  to  bearer,  or  may  recover  on  the 
money  count8.(^)     So  the  holder  may  recover  against  an  acceptor 

{t)  Minet  v.  Gibson,  1  H.  BL  608. 

(u)  In  Rex  v.  Randall,  Russ.  0.  C.  185,  a  bill  payable  to ,  or  order, 

was  held  not  to  be  a  bill  of  exchange,  because  there  was  no  payee ;  and  see 
Rez  V.  Richards,  1  R.  &  R.  C.  0.  193. 

(x)  Bennett  v.  Famell,  1  Camp.  130. 

(y)  Minet  v,  Gibson,  3  T.  R.  481 ;  judgment  affirmed  in  Parliament,  1  fi. 
Bl.  569 ;  and  see  Yere  v.  Lewis,  3  T.  R.  182 ;  Collis  0.  Emett,  1  U.  Bl.  313 ; 
Tatlock  V.  Harris,  3  T.  R.  174.  To  Bennett  v.  Farnell,  1  Camp.  130,  the 
learned  reporter  appends  the  following  note :  "  Almost  all  the  modern  cases 
upon  this  question  arose  out  of  the  bankruptcy  of  Livesay  &  Co.  and  Gibson 
&  Co.,  who  negotiated  bills,  with  fictitious  names  upon  them,  to  the  amount 
of  nearly  a  mtUian  sterling  a  ytar.  The  first  case  was  Tatlock  v.  Harris,  3 
T.  R.  174,  in  which  the  Court  of  K.  B.  held  that  the  hon^  fide  holder  for  a 
valuable  consideration  of  a  bill  drawn  payable  to  a  fictitious  person,  and  in- 
dorsed in  that  name  by  the  drawer,  might  recover  the  amount  of  it  in  an 
action  against  the  acceptor  for  money  paid  or  money  had  and  received,  upon 
the  idea  that  there  was  an  appropriation  of  so  much  money  to  be  paid  to  the 
person  who  should  become  the  holder  of  the  bill.  In  Yere  o.  Lewis,  3  T.  B. 
182,  decided  the  same  day,  the  court  held  there  was  no  occasion  to  prove  that 
the  defendant  had  received  any  value  for  the  bill,  as  the  mere  circumstance 
of  his  acceptance  was  sufficient  evidence  of  this ;  and  three  of  the  judges 
thought  the  plaintiff  might  recover  on  a  count  which  stated  that  the  bill  was 
drawn  payable  to  bearer.  Minet  v.  Gibson,  3  T.  R.  481,  put  this  point  directly 
in  issue,  and  the  unanimous  opinion  of  the  court  was  that  where  the  circum- 
stance of  the  payee  being  a  fictitious  person  is  known  to  the  acceptor  the  bill 
IS  in  effect  payable  to  bearer.  Soon  after  the  Court  of  C.  P.  laid  down  the 
same  doctrine  in  Collis  v.  Emett,  1  H.  Bl.  313.  This  decision  was  acquiesced 
in ;  but  Minet  v.  Gibson  was  carried  up  to  the  House  of  Lords,  1  H.  Bl.  569. 
The  opinion  of  the  judges  being  then  taken.  Eyre,  C.  B.  (p.  618),  and  Heath, 
J.  (619),  were  for  reversing  the  judgment  of  the  court  below,  and  Lord  Thur- 
low,  C,  coincided  with  them  (p.  625),  but  the  other  judges  thinking  other- 
wise, judgment  was  affirmed :  Pari.  Cas.  8vo,  ii.  48.    The  last  case  upon  the 
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*for  the  honor  of  the  drawer  where  the  payee  is  a  fictitious 


person,  and  treat  the  bill  as  payable  to  bearer. (z) ' 
If  a  blank  be  led  for  the  payee's  name,  a  bond  fide  holder  nay 
fill  it  up  with  his  own  name  and  recover  against  the  drawer.(a) 
But,  in  order  thus  to  charge  the  acceptor,  the  holder  must  show  that 
he  had  authority  from  the  drawer  to  insert  his  own  name  as  payee.(i) 
If  the  name  of  the  payee  do  not  purport  to  he  the  name  of  any 
person,  as  where  a  note  was  made  payable  to  ship  Fortune  or  bearer, 
it  is  a  note  payable  to  bearer  Bimply.(c) 

TTnlesB  a  hill  or  note  be  payable  to  order  or  to  bearer,  it  is  not 
negotiable,  though  still  a  valid  secarity  as  between  the  original  par- 
subject  reported  ib  Gibson  p.  Hanter,  2  H.  Bl,  187,  288,  whioh  came  before 
the  House  of  Peers  upon  a  demurrer  to  evidence,  snd  in  which  it  was  held 
that  in  an  aotiou  on  a  bill  of  U)is  sort  against  the  acceptor  to  show  that  be 
was  aware  of  the  payee  being  fictitious,  evidence  is  admiBsible  of  the  circam- 
atancee  under  which  he  had  accepted  other  bills  payable  to  fictitious  persons. 
ndt  Tuft-B  case,  Leach,  Cro.  Law  159."  Phillips  p.  Im  Tburm,  18  C.  B.,  N. 
S.  694  (114  E.  e.  L.  E.). 

(z)  Phitlips  V.  Im  Thurm,  18  C.  B.,  N.  S.  694  (114  E.  C.  L.  B.) ;  -and  see 
Phillips  V.  Im  Tburm,  L.  R.,  1  C.  P.  463 ;  35  L.  J.  220,  b.  c. 

(a)  Cruchle;  v.  Clarence,  2  M.  &  Sel.  90;  Attwood  v.  Griffin,  B.  &,  M.  425 ; 
2  C.  £  P.  368  (12  E.  C.  L.  B.).  Where  an  acceptance  in  the  name  of  a  firm 
was  given  by  one  partner  without  authority,  a  blank  being  left  for  the  drawer's 
name,  a  holder  who  BU8pect«d  the  above  facts  was  held  not  entitled  to  fill  in 
his  own  name  as  drawer  and  sue  on  the  bill  i  Hogarth  v.  Latham,  L.  R.,  3  Q. 
B.  D.  643. 

(6)  Crutchley  c.  Mann,  5  Taunt.  529  [E.  C.  L.  R.) ;  1  HaTHh  29,  a.  c.  And 
Bee  Awde  t>.  Dixon,  6  Each.  869. 

(c)  Grant  v.  Vaughan,  3  Burr.  1516. 

'  A  note  pajftble  to  a  company,  having  no  eiistence  legal  or  de  facto,  is  a 
note  to  a  fictitious  payee,  and  aaj  bond  Jide  holder  maysneonit:  Farns- 
worth  r.  Drake,  1 1  ladiana  101 .  When  a  note  is  made  payable  to  a  firm, 
and  no  such  firm  exists,  the  person  to  whom  it  ia  given  may  indorse  the  name 
of  the  firm:  Blodgett  n.  Jackson,  40  New  Hampshire  21.  To  entitle  the 
holder  of  a  note,  payable  to  a  fictitioas  payee,  to  recover  it,  it  must  appear  affir- 
matively that  the  bolder  was  ignorant  thereof  at  the  time  he  received  the  note : 
Maniort  v.  Boberts,  4  £.  D.  Smith  tj3.  An  instrumeut  for  the  payment  of 
money  not  payable  to  any  particular  person  or  to  bearer  is  not  negotiable ; 
and  a  memorandum  made  by  a  payee  on  the  back  of  a  note  in  these  words : 
"  Mr.  A.,  pay  on  within  $750,"  did  not  authorize  a  recovery  on  the  money 
counts  by  the  holder  against  the  payee :  Douglass  v.  Wilkeson,  6  Wendell  637. 
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ties  ;{dy  but,  if  it  be,  notwithstanding,  assigned  by  the  payee,  he  is 
chargeable  at  the  suit  of  an  ]ndor8ee.(€) 

A  bill  or  note  may  be  made  payable  to  A.  B.  or  order,  or  to  A. 
B.  or  bearer,(/)  or  to  the  drawer's  own  order,(^)  or  to  bearer  gen- 
erally. 

If  made  payable  to  order  it  is  assignable  by  indorsement ;  if  made 
payable  to  bearer  it  is  assignable  by  mere  delivery. 

The  sum  for  which  a  bill  Is  made  payable  is  usually  written  in 
the  body  of  the  bill  in  words  at  length,  the  better  to  prevent  alter- 
ation ;  and,  if  there  be  any  difference  between  the  sum  in  the  body 
and  the  sum  superscribed,  the  sum  mentioned  in  the  body  will  be 
taken  to  be  that  for  which  the  bill  is  made  payable  ;{h)  When  the 
figures  ""express  a  larger  sum  than  the  words,  evidence  to  show  r^opi 
that  the  difference  arose  from  an  accidental  omission  of  words 
is  inadmissible.(i)  We  have  already  seen  that  an  omission  in  the 
body  will  be  aided  by  the  superscription. (i) 

An  inaccurate  but  intelligible  statement  of  the  sum  payable  will 
not  vitiate.  Thus,  an  order  or  promise  to  pay  so  many  ^^  pound," 
instead  of  '^  pounds,"  is  a  good  bill  or  note.(/)    A  bill  for  *^  twenty- 

(d)  Smith  V.  Kendall,  6  T.  R.  123  ;  1  Esp.  231,  p.  c. ;  Rex  v.  Box,  6  Taunt 
325  (1  £.  G.  L.  R.) ;   Ross  &  Ry.  306,  s.  c.     See  posi^  chapter  on  Transfer. 

(e)  Hill  p.  Lewis,  1  Salk.  133.  See  further  on  this  subject  the  chapter  on 
Transfer. 

(jTjAs'to  bills  payable  to  bearer  on  demand,  see  the  last  chapter. 

{g)  Drawn  payable  to  the  drawer's  order,  it  is  payable  to  himself:  Smith  v. 
M^Clure,  5  East  476 ;  2  Smith  443,  s.  c.  So  also  held  in  America.  Byles  on 
Bills,  6th  American  edition,  p.  132. 

(h)  Maritts  138;  Beawes  193  ;  Saunderson  v.  Piper,  5  Bing.  N.  C.  425  (35 
E.  C.  L.  R.) ;  7  Scott  408,  s.  c. 

(i)  Saunderson  v.  Piper,  5  Bing.  N.  C.  425  (35  E.  C.  L.R.)  j  7  Scott  408,  s.  c. 

(k)  Elliot's  case,  2  East,  P.  C.  951 ;  1  Leach  175,  s.  c. 

(I)  Rex  I?.  Port,  Bay  ley  12,  6  th  ed. 

^  Fern  on  v.  Farmer,  1  Harrington  32 ;  Hackney  v.  Jones,  3  Humphreys 
612  ;  Reedt?.  Murphy,  1  Kelly  236  ;  Tingling  v,  Kohlhass,  18  Maryland  148. 
A  bill  or  note  made  payable  "  to  the  order ''  of  the  plaintiff  need  not  be  in- 
dorsed by  him  before  suit  brought.  It  is  the  same  as  if  made  payable  to  the 
plaintiff  or  order :  Huling  v,  Hugg,  1  Watts  &  Sergeant  418.  A  note  payable 
"  to  the  bearer  A."  is  not  a  note  payable  to  bearer,  and  is  not  negotiable : 
Warren  v.  Scott,  32  Iowa  22. 
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five,  seventeen  shillings  and  three,"  is  a  bill  for  251.  lis.  Sd,{my 
The  word  Bterling  means  sterling  in  that  part  of  the  United  King- 
dom where  the  bill  is  payable.(n) 

All  negotiable  bills,  notes,  or  drafts  for  any  sum  under  2O9.,  were 
made  void  by  48  Geo.  3,  c.  88,  s.  2 ;  and  the  third  section  imposed 
on  the  utterers  and  negotiators  of  such  notes,  bills,  or  drafts  a  pen- 
alty of  bl.  to  207.,  at  the  discretion  of  a  magistrate,  to  be  recovered 
in  a  summary  way. 

Negotiable  bills  and  notes  for  more  than  2O9.  and  less  than  51. 
(except  checks  on  bankers)(o)  were  also  formerly  void  unless  they 
specified  the  name  and  abode  of  the  payee,  were  attested  by  a  sub- 
scribing witness,  bore  date  at  or  before  the  time  of  issue,  and  were 
made  payable  within  twenty-one  days  after  date,  but  not  to  bearer 
on  demand.  And  such  an  instrument  could  not  be  negotiated  after 
the  time  limited  for  its  payment.(/7) 

The  17  Geo.  3,  c.  30,  was  repealed  by  the  3  Geo.  4,  c.  70,  but 
was  revived  by  the  7  Geo.  4,  c.  6,  s.  1.  The  latter  act  provided, 
however,  that  nothing  therein  contained  should  extend  to  any  draft 
drawn  by  a  man  on  his  own  banker  for  money  held  by  that  banker 
to  the  use  of  the  drawer.  By  sec.  3  of  the  same  act,  a  penalty  of 
201.  is  imposed  on  issuing  any  promissory  note  payable  to  bearer  on 
demand  for  less  than  5Z. 

The  9  Geo.  4,  c.  65,  s.  1,  prohibits  the  circulation  of  all  nego- 
tiable notes  or  bills  under  5!.,  or  on  which  less  than  bl.  shall  remain 
undischarged,  payable  to  bearer  on  demand,  and  which  were  made, 
r*87T  ^^  purport  to  he  madef  in  *Scotland,  or  Ireland,  or  elsewhere, 
out  of  England,  under  the  penalty  of  20/.,  to  be  recovered  in 

{m)  Phipps  V.  Tanner,  5  C.  &  P.  488  (24  E.  C.  L.  R.). 
(n)  Taylor  v.  Booth,  1  C.  &  P.  286  (12  E.  C.  L.  R.). 
(o)  7  Geo.  4,  0.  6,  s.  9,  and  17  &  18  Vict.  c.  83,  s.  9 ;  and  see  ante,  chapter 
on  Checks. 

[p)  17  Geo.  3,  c.  30 ;  7  Geo.  4,  c.  6 ;  9  Geo.  4,  c.  65,  s.  1 ;  17  &  18  Vict.  c. 

00,  B.  9. 

^  Booth  r.  Wallace,  2  Root  247. 

Where  a  bill  was  drawn,  and  the  drawee  omitted  to  make  the  usual  prefix 
of  the  dollar  mark  to  the  figures  in  the  margin,  and  also  omitted  the  word 
*^  dollars  *'  in  the  body  of  the  writing,  the  bill  was  held  to  be  valid :  William- 
son V.  Smith,  1  Caldwell  1. 
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a  Bummarj  way.  By  sec.  4  these  provisions  do  not  extend  to 
drafts  on  bankers. 

By  the  23  k  24  Viet.  c.  Ill,  s.  19,  drafts  for  less  than  208.,  drawn 
by  a  man  on  his  own  banker  for  money  held  by  the  banker  to  or  for 
the  use  of  the  drawer,  are  exempted  from  the  above  restrictions. 

And,  lastly,  by  the  26  &  27  Vict.  c.  105,  the  17  Geo.  8,  c.  30,  is 
temporarily  {%.  e.  till  Slst  December,  1879, 41  &  42  Vict.  o.  70)  re- 
pealed in  totOy  and  so  mnch  of  any  other  act  as  prohibits  or  imposes 
any  penalty  with  respect  to  bills  or  notes  under  5Z.,  except  prom- 
issory notes  payable  to  bearer  on  demand.  As  to  the  latter,  there- 
fore, the  48  Geo.  3,  c.  88,  s.  2,  the  7  Geo.  4,  c.  6,  s.  3,  and  the  9 
Geo.  4,  c.  65,  s.  1,  are  still  in  force. 

Until  the  act  of  3  &  4  Will.  4,  c.  83,  s.  2,  no  bills  or  notes  for 
any  sum  under  50Z.  could  be  issued  or  made  payable  to  any  corpo- 
ration or  co-partnership  copisisting  of  more  than  six  members,  within 
sixty-five  miles  of  London.(}) 

There  are  some  old  cases  tending  to  show  that  the  words  valtie 
received  are  an  essential  part  of  a  bill,(r)  but  it  is  now  well  settled  that 
they  are  not  at  all  material.(a)^ 

It  has  been  laid  down(^)  that  ^^  to  entitle  the  holder  of  an  inland 
bill  or  note  for  the  payment  of  20L  or  upwards,  to  recover  interest 
and  damages  against  the  drawer  and  indorser,  in  default  of  accept- 
ance or  payment,  it  shall  contain  the  words  '  value  received.'  *\u) 
But  it  is  conceived  that  this  opinion  is  unfounded.     It  seems  to  rest 

{q)  7  Geo.  4,  0.  46,  s.  2.     See  now  the  7  &  8  Vict.  c.  32. 

(r)  Cramlington  o.  Evans,  1  Show.  5 ;  Yin.  Ab.  Bills  of  Excb.  G.  2. 

(s)  White  V.  Ledwich,  B&ylej  40,  6th  ed. ;  4  Doug.  427,  s.  c. ;  Grant  v.  Da 
Costa,  3  M.  &  S.  351 ;  and  see  Popplewell  t^.  Wilson,  1  Stra.  264,  and  infraf 
note. 

(0  Chitty  67. 

(tt)  9  &  10  Will.  3,  c.  17 ;  3  &  4  Anne,  c.  9,  s.  4. 

^  The  words  "  value  received  *'  are  not  necessary  in  a  bill  of  exchange  or 
other  negotiable  instrument:  Benjamin  v.  Fillman,  2  McLean  213;  Town- 
send  V.  Derby,  3  Metcalf  363 ;  Hubble  v,  Fogartie,  3  Rich.  413.  A  paper 
directed  to  certain  persons  requesting  them  to  pay  a  specified  sum  to  a  person 
named,  and  charge  the  same  to  the  account  of  the  drawer,  and  dated  and 
signed,  is  a  bill  of  exchange,  although  it  is  neither  made  payable  to  order  or 
bearer,  nor  has  the  words  '^  value  received,"  nor  is  made  payable^lat  a  day 
certain,  or  at  a  particular  place :  Kendall  v.  Galvin,  15  Maine  131 ;  see  Bourne 
V.  Ward,  51  Ibid.  191. 
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OD  the  Bssumption  tbat  a  protest  is  neceasary  for  this  purpose,  and 
that  the  statates  of  Will.  3  and  Anne  do  not  authorize  or  direct  a 
protest,  except  the  bill  be  expressed  to  be  made  for  value  received. 
But  it  has  been  decided  that  the  8th  sectiou  of  3  &  4  Anne,  c.  9, 
makes  a  protest  uoneceasary  for  this  purpose  ;(x)  and,  even  if  it 
were  Decessar;  under  those  statutes,  in  bills  where  tboee  words  are 
expressed,  it  would  not  be  necessary  where  tbey  are  not ;  for,  upon 
r*AR1  ^  careful  perusal  of  both  statutes,  it  will  appear  *that  tbej 
only  apply  to  bills  expressed  to  be  for  value  received ;  and 
the  6tb  section  of  the  3  &  4  Anne  distinctly  declares  tbat  a  protest 
shall  not  be  necessary,  unless  the  words  "  value  received  "  appear 
on  the  face  of  the  bill ;  thus  leaving  bills  where  these  words  are 
not  as  at  common  law;  and  at  common  law  do  inland  bill  need  be 
protested,  in  ordertocbarge  thedrawer  with  interest  and  damages. (y) 
For  this  purpose,  therefore  (if  the  statutes  made  any  difference), 
a  bill  would  be  more  readily  effectual  without  these  words  than  with 
tbem. 

It  was  once  doubted  whether  an  action  of  debt  would  lie  on  a  bill, 
unless  the  consideration  were  expressed  ;(z)  but  it  has  beea  de- 
cided that  debt  would  lie  although  fhe  consideration  were  not  ex- 
preB6ed.(a) 

The  words  "value  received"  are  ambiguous,  where  the  bill  is 
drawn  payable  to  a  third  person;  for  they  may  mean  either  value 
received  by  the  drawer  of  the  payee,  or  by  the  acceptor  of  the 
drawer.  But  the  first  is  the  more  probable  interpretation  ;  for  it  is 
more  natural  "  tbat  the  party  who  draws  the  bill  should  inform  the 
drawee  of  a  fact  which  be  docs  not  know,  than  of  one  of  which  be 
must  be  well  aware."(i) 

If,  however,  the  bill  is  drawn  payable  to  the  drawer's  own  order, 
the  words  "value  received  "  must  mean  received  by  the  acceptor  of 
the  drawer ;  and  on  such  a  bill,  if  the  declaration  state  tbat  it  was 
for  value  received  by  the  drawer  it  will  be  a  varianee.(i;)     "  Value 


(x)  Windle  ».  Andrews,  2  B.  &  Al.  696  ;  2  Stark.  425  (3  E.  C.  L.  R.),  a.  c. 

(i,)  Per  Bayley,  J.,  2  B.  A  A.  701. 

(z)  Biahop  v.  Yonng,  2  B.  &  P.  78  ;  Priddy  p.  Heubry,  3  D.  4  B.  165 ;  1 B. 
&.  C.  674,  s.  0.  (8  E,  C.  L.  R.). 

(a)  Hatch  t).  Traya ;  WatsOD  o.  Kightly,  11  Ad.  &,  E.  702  (39  E.  C.  L.  R.] ; 
3  Per.  4  Rav.  408,  a.  c. 

(6)  Per  Lord  EUeuborougb,  in  Grant  v.  Da  Coeta,  3  M.  4  Sel.  3». 

(c)  Highmore  e.  Primroae,  5  M.  4  S.  6S. 


FORM    OF    BILLS    AND    NOTSS.  88 

reeeivedj'*  in  a  note,  means  received  by  the  maker  of  the 
payee.(i) 

Though  the  nature  of  particulars  of  the  consideration  appear  on  the 
bill  or  note,  it  was  not  necessary  to  state  it  in  the  declaration,  or  it 
might  be  stated  generally  as  value  received.(e)  ^'  The  defendant," 
says  Maulc,  J.,  ^^  may  prove  that  the  note  was  given  for  a  different 
consideration,  or  without  any  consideration  at  an."(/) 

*But  it  has  been  held  that  the  defendant  will  not  be  allowed  j-^qq, 
to  contradict  his  written  admission  on  the  note,  of  the  nature  ^  ^ 
of  the  consideration.  Where  a  note  was  given  by  an  administratrix, 
and  expressed  to  be  ''for  value  received  by  my  late  husband,"  she 
was  not  allowed  to  show  that  the  note  was  given  only  as  an  indem- 
nity, and  that  the  payee  had  not  been  damnified  (jg) 

Without  the  drawer's  signature,  a  bill  payable  "  to  my  order," 
though  accepted,  is  of  no  force(A),  either  as  a  bill  of  exchange  or 
as  a  promissory  note.(ty 

The  signature  of  the  drawer  or  maker  of  a  bill  or  note  is  usually 
subscribed  in  the  right-hand  corner ;  but  it  is  sufficient  if  written 
in  any  other  part.  Thus  ^*  I,  J.  S.,  promise  to  pay,"  has  been 
held  a  sufficient  signature  of  a  promissory  note.(y)  A  man  who 
cannot  write  may  sign  a  bill  by  his  mark.(i)' 

(d)  Clayton  v.  GosliDg,  5  B.  &  0.  361  (11  £.  C.  L.  R.) ;  8  D.  &  R.  110. 

(e)  Coombs  v.  Ingrain,  4  D.  &  R.  211 ;  Bond  v.  Stockdale,  7  D.  &  R.  140. 
(/)  Abbott  V.  Hendrich,  1  M.  &  G.  796  (39  E.  C.  L.  R.) ;  2  Scott,  N.  R, 

183,  s.  c.  Where  the  note  on  the  face  of  it  purported  to  be  given  for  *^  value 
received  in  Pennance  shares,  pursuant  to  annexed  contract,"  it  was  held  un^ 
necessarj  to  put  in^any  contract:  Fox  o.  Frith«  Car.  &  M.  502  (41  E.  C.  L.  R.). 

(g)  Ridout  o.  Bristow,  1  C.  &  J.  231  ;  I  Tyr.  84,  s.  c. ;  and  see  Edwards 
V.  Jones,  2  M.  &  W.  414 ;  5  Dowl.  585 ;  7  C.  &  P.  633,  8.  c.  (32  £.  C.  L.  R.). 

(h)  Stoessiger  v.  South  £.  Railway  Company,  3  £.  &  B.  553  (77  £.  C.  L. 
R.) ;  Goldsmid  o.  Hampton,  27  L.  J.,  C.  P.  286;  5  C.  B.,  N.  S.  94,  b.  c.  (94 
£•  C»  li.  R*)« 

(i)  M'CaU  V.  Taylor,  34  L.  J.,  C.  P.  365. 

U)  Taylor  v.  Dobbins,  1  Stra.  399 ;  Saunderson  v.  Jackson,  2  B.  &  P.  238. 

{k)  George  v.  Surry,  1  M.  &  M.  516. 

^  May  V.  Miller,  27  Alabama  515  ;  Tevis  v.  Young,  1  Metcalfe  (Ky.)  197. 

'  One  signed  a  bill,  and  opposite  his  name  at  the  other  corner  where  wit- 
nesses usually  sign,  but  without  the  word  witness  above,  another  signed,  held 
not  sufficient  primd  facie  that  he  signed  as  maker :  Steininger  r.  Hoch,  3 
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An  allegation  in  pleading  that  a  party  made  his  bill  or  note  was 
sufficient,  without  alleging  that  he  signed  it,  for  making  implies 
%igning,{l) 

If  a  deed  be  first  executed,  and  then  written  or  filled  up,  the 
deed  is  void  ;(m)  but  it  is  otherwise  with  a  bill  of  exchange.  For, 
if  a  stamped  paper  be  signed,  leaving  blanks  for  the  date,  sum, 
time  when  payable,  and  name  of  the  drawee,  the  drawer  will  be 
chargeable  fat*  any  sum  afterwards  inserted  within  the  amount  war- 
ranted by  the  stamp.  It  is  a  letter  of  credit  for  an  indefinite  but 
not  unlimited  sum.(9i)^ 

A  bill  of  exchange,  being  in  its  original  a  letter,  should  be  prop- 
erly  addressed  to  the  drawee.(o)^  But  where  a  bill  *wa8  made 
^  J  payable  "  at  No.  1  Wilmot  Street,  opposite  the  Lamb,  Beth- 
nal  Green,  London,"  without  mentioning  the  drawee's  name,  and 
the  defendant  accepted  it,  he  was  not  allowed  to  make  the  objec- 
t\on.{pY    But  a  bill  cannot  be  addressed  to  one  man  and  accepted 

[I)  Elliott  V.  Cowper,  1  Stra.  609 ;  2  Ld.  Raym.  1376,  s.  c.  j  8  Mod.  307  ; 
Ereskine  v.  Murray,  2  Ld.  Raym.  1542 ;  1  Barn.  88,  s.  c. 

(m)  Com.  Dig.  Fait.  (A.)  1. 

(n)  Collis  V.  Emett,  1  H.  Bl.  313 ;  Russell  v.  Langstaffe,  2  Doug.  496 ;  Sniuth 
r.  Mingay,  1  M.  &  S.  87  ;  Leslie  v.  Hastings,  1  M.  &  R.  119  ;  Molloy  o.  Delves, 
7  Ring.  428  (20  E.  C.  L.  R.) ;  5  M.  &  P.  275  ;  4  C.  &  P.  492  (19  E.  C.  L.  R.), 
8.  c. ;  Barker  v.  Sterne,  9  Exch.  684 ;  but  see  Hogarth  0.  Latham,  L.  R.,  3  Q. 
B.  D.  643. 

(o)  Peto  V,  Reynolds,  9  Exch.  410 ;  11  Exch.  418  in  error,  s.  0. 

ip)  Gray  v,  Milner,  8  Taunt  739  (4  E.  C.  L.  R.) ;  3  Moore  90,  s.  c. 

Wright  263.  It  is  immaterial  on  what  part  of  a  note  the  maker^s  signature 
is  placed,  so  that  he  signs  it  as  original  maker :  Schmidt  v.  Schmaelter,  45 
Missouri  502. 

^  Between  the  original  parties  the  consideration  of  a  bill  or  note  can  always 
be  inquired  into ;  and  it  would  practically  abolish  this  rule,  and  lead  to  great 
oppression  and  injustice,  if  the  maker  or  drawer  were  held  to  be  estopped  by 
any  mere  statement  on  the  face  of  the  paper  as  to  the  character  of  the  consid- 
eration :  Ryberg  r.  Snell,  2  Wash.  C.  0.  Rep.  294 ;  Lawrence  v.  The  Stoning- 
ton  Bank,  6  Conn.  464;  Parish  0.  Stone,  14  Pick.  198;  Slade  v.  Halsted,  7 
Gowen  322 ;  Pearson  0.  Pearson,  7  Johns.  26 ;  Bamet  v.  Offerman,  7  Watts  130. 

'  The  omission  of  the  name  of  the  drawee  at  the  foot  of  a  bill  does  not 
vitiate  it.  The  acceptance  supplies  the  defect,  and  is  an  admission  by  the  ac* 
ceptor  that  he  is  the  person  intended :  Wheeler  0.  Webster,  1  E.  D.  Smith  1. 
Where  a  note  is  signed  and  delivered  with  a  blank  left  for  the  sum  payable, 
though  the  first  holder  is  restricted  as  to  the  amount  to  be  inserted,  yet,  if 
the  note  comes  into  the  hands  of  another,  who,  without  notice  of  the  restric- 
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by  anotlier.(9)  A  bill  directed  to  A.,  or  in  his  absence  to  B.,  being 
accepted  by  A.,  may  be  declared  on  without  taking  notice  of  B.(r) 
If  the  word  at  precede  the  drawee's  name,  whether  inserted  igno- 
rantly  or  fraudulently,  the  instrument  is  still  a  bill  of  exchange.(8) 
A  bill  may  be  directed  to  the  drawer  himself,  though  it  is,  in  that 
case,  rather  a  note  than  a  bill.(^)^ 

(q)  Davis  v.  Clarke,  13  L.  J.,  Q.  B.  305 ;  6  Q.  B.  16  (51  E.  G.  L.  R.),  s.  c. 

(r)  Anon.,  12.Mod.  447. 

(»)  Shattleworth  r.  Stephens,  1  Camp.  407  ;  Rex  v.  Hunter,  R.  &  R.  C.  C. 
511 ;  Allan  v.  Mawson,  4  Camp.  115. 

(t)  Block  V.  Bell,  1  M.  &  Rob.  149 ;  Starke  v.  Cheesman,  Garth.  509 ;  Dehers 
9.  Harriott,  1  Show.  163 ;  Robinson  v.  Bland,  2  Burr.  1077  ;  Joceljn  v,  Laserre, 
Fort.  2S2 ;  see  Davis  v,  CUrke,  6  Q.  B.  16  (51  £.  G.  L.  R.) ;  Byles  on  Bills, 
6th  American  edition,  p.  139. 

tion^  fills  the  blank  with  a  larger  sum,  the  obligor  will  be  bound  by  it :  Bank 
of  Commonwealth  r.  Carry,  2  Dana  142.  A  person  signing  his  name  on  a 
blank  paper  and  delivering  it  to  another  authorizes  him  to  fill  up  the  blank 
with  Buy  sum :  Bank  of  Limestone  v,  Penick,  5  Monroe  25 ;  M'Arthur  r. 
M'Leod,  6  Jones  (Law)  475  ;  Jones  o.  Shelby ville  Ins.  Co.,  1  Metcalf  58.  If 
a  person  signs  a  note  with  a  blank  date  for  another's  accommodation,  he  au- 
thorizes the  other  to  fill  up  the  date  as  he  may  see  fit :  Androscoggin  Bank 
V.  Kimball,  10  Gushing  373.  The  signer  of  a  blank  note  as  surety  is  respon- 
sible for  any  sum  for  which  it  may  be  filled  up  by  the  principal,  though  for  a 
sum  exceeding  that  which  he  authorized,  if  the  holder  took  it  without  notice : 
Fnllerton  v.  Sturges,  4  Ohio  (N.  S.)  529.  Where  a  blank  was  left  for  the 
name  of  an  acceptor,  and  the  bill  in  this  state,  and  with  an  indorser  on  it,  was 
handed  to  a  third  person,  who  indorsed  it  for  the  accommodation  of  the  drawer 
and  indorser,  it  was  held  that  the  legal  intendment  of  such  a  transaction  was 
that  the  blank'was  to  be  filled  by  the  name  of  another  person  as  acceptor,  and 
that  the  erasure  of  the  name  of  the  prior  indorser  and  its  insertion  as  acceptor 
was  in  fraud  of  the  rights  of  the  last  indorser :  Mahone  v.  The  Central  Bank, 
17  Georgia  111.  An  indorsement  on  a  note  or  bill,  without  sum,  date  or  time 
of  payment,  will  bind  the  indorser  to  pay  any  sum  at  any  time  which  the 
person  to  whom  the  indorser  intrusts  it  chooses  to  insert :  Michigan  Ins.  Go. 
V,  Leavenworth,  30  Vermont  11. 

^  It  is  not  necessary  to  constitute  a  bill  of  exchange  that  there  should  be 
three  distinct  parties  to  it.  A  bill  drawn  by  a  party  upon  himself  is  a  bill  of 
exchange  in  the  hands  of  an  indorsee :  Randolph  v.  Parish,  9  Porter  76.  A 
general  request  in  writing  to  pay  money  to  the  drawer's  own  order  is  a  bill 
of  exchange,  which  the  drawer  may  make  payable  to  himself  by  an  indorse- 
ment and  notice  to  the  acceptor  before  it  is  due :  Rice  o.  Hogan,  8  Dana  133. 
It  is  not  necessary  that  the  various  parties  to  a  negotiable  instrument  should 
be  different  persons  in  order  to  render  it  a  bill  of  exchange  :  Wildes  v.  Savage^ 
1  Story  22.  An  order  drawn  by  the  president  of  a  corporation  on  the  treas- 
urer, payable  on  demand,  may  be  declared  on  when  dishonored  as  a  bill  of 
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If  the  drawer  intends  that  the  bill  should  be  payable  at  a  par- 
ticalar  place,  he  may  insert  such  a  direction.  Without  the  words 
"only  and  not  elsewhere,"  appended  to  such  direction,  the  accept- 
ance will  be  general,  within  1  &  2  Geo.  4,  c.  78,(t£)  so  as  to  charge 
the  acceptor.  The  drawer  himself  cannot  be  charged,  unless  the 
bill  have  been  presented  at  the  place  where  the  drawer  himself  made 
it  payable.(a:)  This  statute  does  not  apply  to  promissory  notes ;  and 
therefore,  if  any  place  of  payment  be  mentioned  in  the  body  of  a 
note,  it  is  part  of  the  contract.  The  place  of  payment  must  be 
described  in  the  declaration,  and  a  presentment  there  is  essential 
in  order  to  charge  the  maker  or  any  other  party. (y)  But,  where 
the  place  of  payment  is  merely  stated  in  a  memorandum  at  the 
foot  or  in  the  margin  of  the  note,  by  way  of  direction,  it  need 
not  be  noticed  in  pleading,  and  presentment  there,  though  it  is  suf- 
ficient,(2)  is  not  essential. (a) 

(u)  Selby  r.  Eden,  3  Bing.  611 ;  11  Moore  511,  s.  c. ;  Fayle  v.  Bird,  6  B.  & 
C.  531 ;  9  Dowl.  k  R.  639. 

(z)  Gibbs  V.  Mather,  in  error,  8  Bing.  214 ;  1  M.  &  Scott  387,  s.  c. ;  2  0.  &  J. 
254,  8.  c. ;  Hodge  «.  Fillis,  3  Camp.  463. 

(y)  Sanderson  o.  Bowes,  14  East  500 ;  Roohe  v.  Cattipbell,  3  Camp.  247. 

(z)  Fife  V.  Round,  18^1  (qu,  reported). 

(a)  Price  v.  Mitchell,  4  Camp.  200 ;  Ezon  r.  Russell,  4  M.  &  S.  506 ;  Wil- 

ezchange :  Wetumpka  k  Coosa  Railroad  v.  Bingham,  5  Alabama  657  ;  Hasej 
r.  White  Pigeon  Beet  Sugar  Co.,  1  Douglas  193.  Such  a  bill  is  the  same,  in 
legal  effect,  as  a  promissory  note ;  it  imports  a  promise  to  pay  on  demand, 
and  an  action  may  be  maintained  upon  it  without  proof  of  a  demand  of  pay- 
ment from  the  treasurer  of  the  corporation :  Ibid. ;  Fairchild  v.  Ogdensbnrg 
Railroad  Co.,  15  New  York  337  ;  Lyell  v.  Supervisors,  6  McLean  446 ;  Dennis 
V.  Table  Co.,  10  California  369.  A  draft  by  an  agent  of  a  corporation  on  the 
corporation  is  not  a  bill  of  exchange :  Mobley  v.  Clark,  28  Barbour  390.  An 
order  drawn  by  a  corporation  on  its  own  treasurer  is  an  acknowledgment  of 
debt  by  the  corporation,  but  it  must  be  presented  for  payment  before  suit : 
Marion  Railroad  Co.  v,  Hodge,  9  Indiana  163.  A  county  auditor's  order  is 
the  promissory  note  of  the  county,  and  negotiable :  Commissioners  v.  Day,  19 
Indiana  450.  An  order  on  a  town  treasurer  to  pay  F.  or  bearer  on  demand 
has  all  the  elements  of  negotiable  paper:  Dalrymple  r.  Whitingham,  26  Ver- 
mont 345 ;  Bull  r.  Sims,  23  New  York  570.  The  general  current  of  the  cases, 
however,  is  that  county  and  township  warrants  or  orders  are  not  negotiable, 
or  entitled  to  the  privileges  or  subject  to  the  rules  of  commercial  paper.  They 
are  in  fact  only  payable  out  of  a  particular  fund :  Dyer  r.  Covington,  7  Harris 
200 ;  Allison  v.  Juniata  County,  14  Wright  351 ;  Bayergue  v.  San  Francisco, 
1  McAlister,  C.  C.  175 ;  Dana  v.  San  Francisco,  19  California  486 ;  Sturtevant 
e.  Liberty,  46  Maine  457. 
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*But  where  the  whole  note  was  printed  (except  the  names,  r^o-i -i 
dates,  and  sum),  and  a  place  of  payment  was  also  printed  at 
the  bottom  of  the  note,  Lord  EUenborough  held  that  a  special  pre- 
sentment at  this  particular  place  was  necessarj.(5)  If  the  drawer 
of  a  bill  makes  it  payable  at  his  own  house,  that  circumstance  is 
evidence  of  its  being  an  accommodation  bill.(c) 

The  7  Geo.  4,  c.  6,  s.  10,  enacts  that  every  promissory  note 
under  202.,  payable  to  bearer  on  demand,  must  be  made  payable  at 
the  place  where  issued,  but  may  be  made  payable  at  other  places 
also. 

Bills  or  notes  drawn  by  co-partnerships  or  corporations  of  more 
than  six  persons  must,  by  7  Geo.  4,  c.  46,  specify  the  place  of  pay- 
ment, and  that  place  must  not  be  in  London  or  within  sixty-five 
miles  thereof,  unless  in  case  of  a  bill  for  50/.  and  upwards,  drawn 
payable  at  some  period  after  date  or  sight. (c2)  But  this  restriction, 
as  to  making  the  bills  payable  in  London,  is  now  removed  by  3  &  4 
Will.  4,  c.  88,  s.  2.  And  the  restriction  is  further. relaxed  by  7  & 
8  Vict.  c.  32,  s.  26. 

Kotes  of  the  branches  of  the  Bank  of  England  are  payable  at 
the  bank  in  London ;  but  none  of  their  notes  are  payable  at  a 
branch  bank,  unless  specially  made  payable  at  such  branch.(e) 

The  direction  to  place  to  account  is  unnece8sary.(/) 

A  bill  is  sometimes  directed  to  be  paid  *^a8  per  advice;'*  some- 
times *'  withatU  further  advice  ;"  sometimes  "  tftith  or  without  fur^ 
ther  adtnce;**  and  sometimes,  and  more  commonly,  without  any  of 
these  words.  In  the  first  case  it  is  said  the  drawee  is  tiot  justified 
in  paying  without  further  advice.(^) 

liams  p.  Warinjc,  10  B.  &  G.  2  (21  £.  0.  L.  R.) ;  5  M.  &  R.  9,  s.  c.    Bat  in 
Hardy  p.  Woodroffe,  2  Stark.  319  (3  E.  G.  L.  R.),  and  in  Sproule  v.  Legg,  3 
Stark.  1 56,  Lord  Tenterden  held  that  the  note  might  be  described  ad  made 
payable  at  a  place  mentioned  in  the  memorandum  only. 
(h)  Trecothick  v,  Edwin,  1  Stark.  468  (2  E.  G.  L.  R.). 

(c)  Sharp  v.  Bailey,  8  B.  &  G.  44  (15  E.  G.  L.  R.) ;  4  M.  &  R.  4,  a.  c. 

(d)  7  Geo.  4,  c.  46,  s.  1. 

(e)  3  &  4  Will.  4,  c.  98,  s.  6,  which  they  must  now  be  if  issued  there  *,  see 
p.  72. 

(/)  Laing  ».  Barclay,  1  B.  &  G.  398  (8  E.  G.  L.  R.) ;  2  D.  &  R.  530,  s.  c. 
(g)  Chitty  162,  9th  ed. 
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A  NOTE  cannot  of  course  lie  made  by  a  man  to  himself  with< 
more.     Xeither  can  it  be  made  to  himself  and  another  man.(&) 

But  a  note  made  payable  to  the  maker's  order  becomes,  in  le 
effect,  when  indorsed  in  blank,  a  note  payable  to  bearer  ;(c)  t 
when  specially  indorsed,  a  note  payable  to  the  indorsee's  order.] 


If  an  instrument  be  made  in  terms  so  ambiguous  that  it  is  dou 
ful  whether  it  be  a  bill  of  exchange  or  a  promissory  note,  the  hol< 

(a)  As  to  the  contracdng  words  in  promiseorj  notes,  see  chapter  ii. 

(6)  See  Moffatt  t>.  Van  Millingen,  2  B.  &  P.  124,  n. ;  MsinwariDK  "-  N 
man,  Ibid.  120  ;  and  see  Teafcue  v.  Hubbard,  8  B.  £  C.  345  (15  £.  C.  L.  J 
It  was  formerly  a  doubt  whether  a  note  promisiDg  to  pay  to  the  makeT'e  on 
01  to  (he  maker  or  order,  be  a  note  within  the  statute.  Such  a  note  wu  r, 
on  in  Richards  e.  Macey,  14  M.  k  Vf.  484.  It  should  on  principle  seem,  ir! 
indorsed  by  the  maker  in  blank,  to  be  in  legal  effect  a  note  payable  to  bea 
So  decided  by  the  Court  of  C.  P.  since  these  observationB  were  write 
Browne  v.  De  Winton,  17  L.  J.,  C.  P.  281 ;  6  C.  B.  336  {60  E.  C.  L.  R.),  a- 
Bee  ante,  chapter  iv.  A  bill  of  exchange  drawn  and  accepted  by  the  same  [ 
ties  is  in  Btrlotnees  rather  a  promissory  note,  though  capable  of  being  trea 
u  a  bill :  Williame  v.  Ayers,  L.  R.,  3  Ap.  Ca.  133. 

(c)  Browne  v.  De  Winton,  17  L.  J.,  C.  P.  280  j  6  C.  B.  336  (60  E.  C.  L.  1 

(d)  Gay  T.  Lander,  17  L.  J.,  C.  P.  287 ;  6  C.  B.  336  (60  E.  0.  L.  R.),  s. 

*  A  note  made  payable  to  the  maker's  own  order  cannot  pass  by  mere 
livery,  but  mast  be  indorsed  by  (he  maker :  Snialley  v.  Wight,  44  Maine  4 
Contra,  Central  Bank  v.  Lang,  1  BoswoHh  202. 
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may  treat  it  as  either,  at  his  eIection.(e)     *Thas,  where  for   r^Eoon 
goods  sold  and  delivered  the  defendant  gave  the  plaintiff  an 
instrnment  in  the  following  form : 

JE44 :  11«.  5d. 

London^  5th  August^  1883. 

Three  months  after  date  I  promise  to  pay  Mr.  John  Bury,  or 
order,  forty-four  pounds  eleven  shillings  and  five  pence,  value  re- 
ceived. 
J.  B.  Gruthbrot,  John  Bury. 

35  Montague  Place, 
Bedford  Place* 

and  Grutherot's  name  was  written  across  the  instrument  as  an  ac- 
ceptance, and  Bury's  name  on  the  back  as  an  indorsement,  it  was 
held  that  the  plaintiff  might  treat  the  defendant  Bury  either  as  a 
drawer  of  a  bill  or  maker  of  a  note,  and  therefore  was  not  bound 
to  give  him  notice  of  dishonor.(/) 

So  where  an  instrument  was  in  the  following  form : 

2\%t  October,  1804. 

Two  months  after  date  pay  to  the  order  of  John  Jenkins,  £78  : 

11«.,  value  received. 

Thomas  Stephens. 
At  Messrs.  John  Morson  &  Go. 

Lord  Ellenborough  held  that  it  was  properly  a  bill  of  exchange, 
but  that  perhaps  it  might  have  been  treated  as  a  promissory  note, 
at  the  option  of  the  holder.(^)* 

(«)  Pete  p.  Reynolds,  9  Exch.  410 ;  Armfield  v.  Allport,  27  L.  J.,  Exch.  42 ; 
Fielder  ».  Marshall,  30  L.  J.,  C.  P.  158  ;  9  C.  B.  (N.  8.)  606  (98  E.  C.  L.  R.), 
s.  c. ;  and  a  court  of  law,  in  furtherance  of  justice  and  the  intentions  of  the 
parties,  will  be  astate  to  put  such  a  construction  upon  it,  ui  res  magis  valeat. 
Bat  still,  if  it  be  a  mere  inchoate  instrument,  it  is  neither  a  bill  of  exchange 
nor  a  promissory  note.  See  M*Call  v,  Taylor,  34  L.  J.  365,  and  the  preceding 
chapter. 

(/)  Edis  V.  Bury,  6  B.  &  C.  433  (13  E.  C.  L.  R.) ;  9  D.  A;  R.  492 ;  see  Ed- 
wards V.  Dick,  4  B.  &  Aid.  212  (6  E.  C.  L.  R.) ;  Block  r.  Bell,  1  M.  A  Rob. 
149 ;  see  Dickenson  v.  Teague,  4  Tyrwh.  450 ;  1  C,  M.  £  R.  241,  s.  c. ;  Lloyd 
V.  Oliver,  18  Q.  B.  471  (83  E.  C.  L.  R.). 

{g)  Shuttleworth  v,  Stephens,  1  Camp.  407;  Allan  v.  Mawson,  4  Camp. 
115 ;  Gray  r.  Milner,  8  Taunt.  739  (4  E.  C.  L.  R.) ;  3  B.  Moore  90,  s.  c. ;  Rex 
V.  Hunter,  R.  &  R.  C.  C.  511 ;  Armfield  v.  Allport,  27  L.  J.,  Exch.  42. 

^  An  indorsement  on  a  bond,  ordering  the  contents  to  be  paid  to  order  for 
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And  it  most  be  for  money  in  specie;  therefore,  a  promise  to  pay 
ill  thriH)  good  East  India  bonds,(8)  or  in  cash^  or  Bank  of  England 
note6,(0  is  not  a  promissory  note.^ 

(*)  Bull.  N.  P.  272. 

(t)  Uayley  11,  6th  ed. ;  Ex  parte  Imeon,  2  Rose  225 ;  but  see  3  &  4  Will.  4, 
0,  U8|  ».  0 ;  and  Byles  on  Bills,  6th  American  edition,  p.  146. 


^  A  note  payable  in  current  funds  or  New  York  funds  is  not  negotiable : 
llaMbrook  v.  Palmer,  2  McLean  10;  Kirkpatrick  v,  McCollough,  3  Humph. 
171 1  Collins  V.  Lincoln,  11  Verm.  268*,  Thompson  v.  Slown,  23  Wend.  71 ; 
Whltiunan  v.  Childress,  6  Humph.  303;  Fry  v,  Rousseau,  3  McLean,  106; 
Koe  Swotland  v.  Creigh,  15  Ohio  118;  Besancon  v.  Shirley,  9  Smedes  & 
Marith.  457 ;  Cotkrill  v.  Kirkpatrick,  9  Missouri  697 ;  White  v.  Richmond, 
in  Ohio  5;  Wilburn  v.  Greer,  1  English  255;  Ogden  v.  Slade,  1  Texas  13; 
Fleming  V,  Nail,  1  Texas  246  ;  Chevalier  v.  Buford,  Ibid.  503.  See  ante^  p.  5, 
IK  (1).  A  bill  payable  in  '* currency''  is  not  a  bill  of  exchange:  Faswell  v, 
Kounott,  7  Miss.  595.  So  a  draft  payable  in  '^  Arkansas  money :"  Hawkins  v. 
Wntkins,  5  Pike  481.  So  **  current  rate  of  exchange  to  be  added :''  Philadel- 
phia Bank  9.  Newkirk,  2  Miles  442.  See  Little  v.  Phoenix  Bank,  7  Hill  359 ; 
Bank  of  Hamburg  v.  Johnson,  3  Rich.  42.  A  bill  payable  in  **  funds  current 
in  the  city  of  New  York"  was  held  to  be  payable  in  gold  or  silver,  or  their 
equivalent,  and  was  therefore  good  as  a  bill  of  exchange :  Lacy  v.  Holbrook, 
4  Ala.  88  ;  Carter  v.  Penn,  Ibid.  140.  A  note  for  a  sum  certain,  payable  in 
oottun  at  a  fixed  price,  is  a  promissory  note,  and  may  4ie  declared  on  as  such : 
Uankln  o.  Sanders,  6  How.  Miss.  52. 

It  will  be  seen  upon  an  examination  of  the  foregoing  cases  that  many  of 
tliein  are  not  so  irreconcilable  as  at  first  sight  they  may  appear.  Many  of 
ilium  construe  the  words  current  money.  New  York  funds,  Arkansas  money, 
unod  in  bills  and  notes,  to  mean  lawful  gold  or  silver  coin  of  the  United 
StatOM.  In  Missouri,  current  funds  is  held  to  mean  either  coin  or  notes  of 
the  Missouri  Bank — a  bank  authorised  by  the  state — and  in  Texas  the  terms 
**  biiuk  notes,"  ^*  good  bank  notes,"  or  '^  current  bank  notes,"  as  employed  by 
thoiu,  are  held  to  import  in  their  ordinary  acceptation  such  bank  bills  only 
as  are  redeemable  in  gold  or  silver,  or  such  as  are  equivalent  thereto.  A 
contract  for  the  payment  of  a  certain  sum  in  bank  notes  or  other  paper  cur- 
rency may  or  may  not  be  equivalent  to  that  sum  in  specie.  The  extent  of 
tlie  obligation  depends  on  the  meaning  which  usage  affixes  to  the  terms  at 
the  time  the  contract  was  made.  Usage  gives  force  and  effect  to  language ; 
and  as  terms  are  generally  understood  in  the  ordinary  transactions  of  life,  so 
•hould  they  be  construed  by  courts  of  justice:  1  Texas  246. 

As  to  bills  or  notes  payable  in  goods  or  merchandise,  see  Jerome  e.  Whit- 
ney»  7  Johns.  321 ;  Thomas  v.  Roosa,  Ibid.  461 ;  Pray  v.  Pickett,  1  Nott  & 
MeCord  254 ;  Rhodes  v,  Lindley,  1  Hamm.  Ch.  Rep.  51 ;  Atkinson  v.  Manks, 
1  Cowon  691 ;  Lawrence  v.  Doherty,  5  Yerger  435 ;  Burns  v.  Graham,  4  Cowen 
452 ;  Wyman  p.  Winslow,  2  Fairf.  398 ;  Bailey  v.  Symonds,  6  New  Hamp. 
159;  Smith  p.  Loomis,  7  Conn.  110.    See  ante,  p.  5,  n.  (1) ;  Bradley  e.  Zell, 
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^And  tbe  sum  must  be  certain,  not  susceptible  of  contin-  r^qe-i 
gent  or  indefinite  additions.  Tberefore,  where  an  instru- 
ment promised  to  pay  J.  S.  the  sum  of  65Z.,  with  lawful  interest  for 
the  same,  and  all  other .  sums  which  should  be  due  to  him,  Lord 
EUenborough  held  that  it  was  not  a  promissory  note,  even  for  the 
sixty-five  pound6.(u)  Nor  must  the  sum  payable  be  subject  to 
indefinite  or  contingent  deductions.  Thus,  where  the  defendant 
promised  to  pay  400Z.  to  the  representatives  of  J.  S.,  first  deducting 
thereout  any  interest  or  money  J.  S.  might  owe  to  the  defendant,  it 
was  held  no  promissory  note.(2;) 

And  for  the  payment  of  money.  Where  the  instrument  contains 
a  stipulation  that  the  money  or  a  portion  of  it  shall  be  paid  by  a 
set-off,  it  is  no  promissory  note.(y} 

The  order  or  promise  must  be  to  pay  absolutely  and  at  all  events ;  ^ 

(tf)  Smith  V.  Nightingale,  2  Stark.  375  (3  E.  C.  L.  R.) ;  Bolton  o.  Dagdale, 
4  B.  &  Ad.  619  (24  £.  C.  L.  R.) ;  1  N.  &  M.  412,  s.  c. 

{z)  Smith  V.  Nightingale,  2  Stark.  875  (3  £.  C.  L.  R.) ;  Barlow  r.  Broad- 
harst,  4  B.  Moore  471 ;  and  see  Leeds  v,  Lancashire,  2  Camp.  205 ;  Bolton  v, 
Dugdale,  4  6.  A;  Ad.  619  (24  £.  G.  L.  R.) ;  1  N.  A;  M.  412,  s.  o. ;  2  Bligh  79 ; 
Ayrey  v.  Feamsides,  4  M.  A  W.  168. 

(y)  Davies  v.  Wilkinson,  10  A.  &  £.  98  (37  £.  G.  L.  R.) ;  2  P.  A;  D.  256,  s.  c. 

—    '     ■  ■-■—■■-.. —  » 

4  Biss.  473 ;  Harris  Go.  v.  Marsh,  49  Iowa  11 ;  Ferguson  v.  Hogan,  25  Minn. 
135. 

As  to  bills  or  notes  payable  in  bank  notes,  see  Keith  v,  Jones,  9  Johns. 
120 ;  Judah  v.  Harris,  19  Ibid.  144 ;  Leiber  v.  Goodrich,  5  Gowen  136 ;  Lange 
V,  Kohne,  1  MoGord  115;  Jones  v>  Fales,*4  Mass.  245 ;  McGormick  r.  Trotter, 
10  Serg.  &  Rawle  94 ;  Digberty  o.  Damell,  6  Yerger  451 ;  Gray  r.  Donahoe, 
4  Watts  400;  3  Kent's  Gom.  76 ;  Schnew  v.  Fay,  12  Kan.  134. 

^  Banker  v,  Atheam,  35  Maine  364 ;  Hays  v,  Gwin,  19  Indiana  19.  A 
promissory  note,  in  terms  payable  to  order,  but  containing  a  condition  that 
it  shall  be  given  up  to  the  maker  as  soon  as  the  amount  of  it  is  received  by 
the  payee,  is  not  negotiable:  Hubbard  9.  Mosely,  11  Gray  170.  A  written 
promise  to  pay  money,  on  the  happening  of  a  contingency,  does  not  import  a 
consideration  sufficient  to  support  the  promise,  but  one  must  be  averred  and 
proved  by  the  party  seeking  to  recover  upon  such  instrument:  Gonover  v, 
Stillwell,  34  New  Jersey  (Law)  54.  A  promise  to  the  maker's  own  order, 
*'  subject  to  the  policy,''  and  endorsed  specially  to  the  order  of  an  insurance 
company,  is  not  negotiable:  American  £zchange  Bank  v,  Blanohard,  7 
Allen  333.  "  Payable  without  defalcation  or  discount,  provided  said  sum  is 
not  in  the  meantime  collected  from  assets  of  Pemberton  A  Go.,"  the  promise 
to  pay  is  not  conditional.    The  effect  is  simply  to  charge  third  persons  with 
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and  payment  must  not  depend  upon  a  contingency ;  for,  as  observed 
by  Lord  Kenyon,(«)  "  It  would  perplex  commercial  transactions  if 
paper  securities  of  this  kind  were  issued  into  the  world,  incumbered 
with  conditions  and  contingencies,  and  if  the  persons  to  whom  they 
were  offered  in  negotiation  were  obliged  to  inquire  when  these  un- 
certain events  would  probably  be  reduced  {o  a  certainty."  Besides, 
the  recognition  of  conditional  promissory  notes  would  make  a  variety 
of  conditional  promises  in  writing  valid,  without  evidence  of  consid- 
eration, and  thus  materially  infringe  on  an  established  and  very 
salutary  rule  of  law.(a)  Thus,  a  note  to  this  effect,  "  We  promise 
to  pay  A.  B.  116?.  Il8.  value  received,  on  the  death  of  George 
Henshaw,  provided  he  leaves  either  of  us  sufficient  to  pay  that  said 
sum,  or  if  we  otherwise  shall  be  able  to  pay  it,"  is  not  a  promissory 
note  within  the  8tatute.(()     So,  a  written  engagement  to  pay  a 

(z)  Carlos  v.  Fanconrt,  5  T.  R.  482. 

(a)  See  Pearson  v,  Garrett,  4  Mod.  242. 

(b)  Roberts  v.  Peake,  1  Burr.  323 ;  Leeds  v,  Lancashire,  2  Camp.  205. 

notice,  and  imposes  no  obligation  on  the  payees  to  collect  any  sam  from  the 
assets  mentioned :  Pemberton  v,  Hoosier,  1  Kansas.  108.  A  note  payable  in 
six  months  after  date,  if  not  paid  when  dae  to  bear  ten  per  cent,  interest,  is 
not  a  conditional  note :  Houghton  v.  Francis,  29  Illinois  244.  A  promise  to 
pay  "  when  any  dividends  shall  be  declared "  by  a  certain  corporation  is 
payable  on  a  contingency,  being  dependent  on  the  will  of  the  corporation, 
and  is  not  a  promissory  note :  Brooks  v.  Hargreaves,  21  Mich.  254 ;  Bannister 
V.  Rouse,  44  Mich.  428.  An  order  to  pay  a  sum  out  of  a  specific  fund  is  not 
a  bill :  Ehrses  t>.  De  Mill,  75  N.  Y.  370 ;  Wadlington  p.  Covert,  51  Miss.  631. 
So  also  as  to  promissory  notes :  Andrews  v.  Harvey,  39  Texas  123 ;  Read  v. 
Bufialo,  67  Barb.  526.  Must  be  absolute  and  unconditional :  Baird  v.  Under- 
wood, 74  111.  176 ;  Mason  v.  Metcalf,  4  Baxter  440 ;  Gushing  v.  Field,  70  Mo. 
50 ;  Bank  v.  Armstrong,  25  Minn.  530.  Must  be  for  a  certain  amount :  Rus- 
sell V.  Russell,  1  MacArthur  263  ;  White  v.  Smith,  76  111.  319 ;  Gaar  v.  Louis- 
ville Co.,  11  Bush  180;  Way  v.  Smith,  111  Mass.  523;  Stillwell  v,  Craig,  58 
Mo.  17.  As  to  the  effect  of  a  stipulation  to  pay  attorneys'  fees  or  to  confess 
a  judgment :  Overton  v.  Tyler,  3  Pa.  St.  Rep.  346 ;  Sweeney  v.  Tricks  tan,  77 
Ibid.  131 ;  Woods  v.  North,  84  Ibid.  407 ;  Seaton  v.  Scovill,  13  Kan.  433 ; 
Qaar  r.  Louisville  Co.,  11  Bush  180 ;  Mclntire  o.  Cogley,  37  Iowa  676 ;  Bank 
V.  Bruce,  39  Ibid.  640 ;  Stoneman  v,  Pyle,  35  Ind.  103 ;  Bank  v.  Krause,  50 
Iowa  235 ;  Witherspoon  v.  Musselman,  14  Bush  214 ;  Nelson  v.  White,  61 
Ind.  139 ;  Myer  v.  Hart,  40  Mich.  517  ;  Bank  v,  Rasmussen,  1  Dak.  Ter.  66  ; 
Heard  v.  Bank,  8  Neb.  10;  Carthage  Bank  v.  Marlow,  71  Mo.  618 ;  Dow  v. 
Updike,  11  Neb.  95 ;  Johnston  v,  Speer,  92  Pa.  St.  227 ;  New  Windsor  Bank 
V,  Bynam,  84  N.  C.  24.  Promissory  note  on  condition  that  the  payee  abstain 
from  intoxioating  liquors  a  certain  term  is  good :  Lindell  v.  Rakes,  60  Mo* 
249. 


IRREGULAR   IKSTRUMBNTS.  95 

certain  sum  so  many  days  after  the  defendant's  maYriage  is  no 
promissory  note,  for,  possibly,  he  never  may  marry.(c)  So,  a 
paper,  *  whereby  the  defendants  promised  to  pay  the  plain-  r^Qg-i 
tiffs,  or  order,  the  sum  of  18Z.  for  value  received,  with 
interest  at  52.  per  cent.,  ^'  and  all  fines  according  to  the  rule,"  can- 
not be  declared  on  as  a  promissory  note.{d)  So,  an  order  payable, 
'^  Provided  the  terms  mentioned  in  certain  letters,  written  by  the 
drawer,  were  complied  with,"  is  no  bill.(^)  So,  a  note  promising  to 
pay,  ''  On  the  sale  or  produce  of  the  White  Hart,  St.  Albans,  Herts, 
and  the  goods,  etc.,  value  received,"  is  not  a  promissory  note,  though 
it  be  averred  that,  before  action  brought,  the  White  Hart  and  the 
goods  were  sold.(/)  The  following  instrument  was  held  not  to  be 
a  note :  '*  Borrowed  and  received  of  A.  the  sum  of  200^  in  three 
drafts,  by  B.,  dated  as  under,  payable  to  us  on  C,  which  we  promise* 
to  pay  to  the  said  A.,  with  interest."  The  instrument  then  speci- 
fied the  drafts  which  fell  due  at  a  future  day.  Lord  Ellenborough 
observed,  '^  There  can  be  no  doubt  that  the  money  was  not  payable 
immediately,  and  that  it  was  not  to  be  paid  at  all  unless  the  drafts 
were  honored. "(^)  So,  an  order  to  pay  at  thirty  days  after  the 
arrival  of  the  ship  Paragon  at  Calcutta  was  held  to  be  no  bill  of 
exchange. (A)  So,  an  order  to  pay  ^^liL  Ss.  out  of  the  fifth  pay- 
ment, when  it  should  be  due,  and  should  be  allowed  by  J.  S.,"  is 
no  bill  of  ezchange.(2)  But,  *'  I  promise  to  pay  to  J.  S.  or  his 
order,  at  three  months  after  date,  as  per  memorandum  of  agree- 
ment," was  held  to  be  a  promissory  note,  and  that  if  the  agreement 
made  the  promise  conditional,  the  defendant  ought  to  have  shown  it 
by  setting  it  out  in  his  plea.(i) 

(c)  Beardsley  o.  Baldwin,  2  Stra.  1151 ;  and  see  Pearson  o.  Garrett,  4  Mod. 
242 ;  Comb.  227,  s.  c,  which  was  before  the  statue  3  &  4  Anne,  c.  9. 

(d)  Ayrey  v,  Fearnsides,  4  M.  &  W.  168. 

(e)  Kingston  v.  Long,  Bayley  16,  6th  ed. 
(/)  Hill  V.  Halford,  2  B.  &  P.  413. 

{g)  Williamson  o.  Bennett,  2  Camp.  417  ;  and  see  Clarke  v,  Perceval,  2  B. 
&  Ad.  660  (22  E.  C.  L.  R.) ;  Shenton  v,  James,  5  Q.  B.  199  (48  E.  C.  L.  R.) ; 
Prury  v.  Macaalay,  16  M.  &  W.  146  ;  Alexander  o.  Thomas,  16  Q.  B.  333  (71 
E.  C.  L,  R.);  Storm  r.  Stirling,  3  E.  &  B.  832  (77  E.  C.  L.  R.);  Cowie  o. 
Stirling,  6  E.  &  B.  333  (88  E.  C.  L.  R.). 

(h)  Palmer  v,  Pratt,  2  Bing.  185  (9  E.  C.  L.  R.) ;  9  Moo.  358 ;  Clarke  p. 
Perceval,  2  B.  A  Ad.  660  (22  E.  C.  L.  R.) ;  Worley  r.  Harrison,  5  Nev.  &  M. 
173 ;  3  A.  &  E.  669  (30  E.  C.  L.  R.),  s.  c. 

(i)  Haydock  o.  Lynch,  2  Ld.  Raym.  1563. 

(it)  Jury  V.  Baker,  E.,  B.  &  E.  459  (96  E.  C.  L.  R.). 
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An  instrament  in  this  form,  ^'  At  twelve  months  I  promise  to  pay 
A.  B.  500Z.,  to  be  held  by  them  as  collateral  security  for  any 
moneys  now  owing  to  them  by  J.  M.,  which  they  may  be  unable  to 
recover  on  realizing  the  securities  they  now  hold  and  others  which 
may  be  placed  in  their  hands  by  him,"  is  no  proihissory  note.(Q 

ruiQfr-t  *B\it  it  is  not  material  that  the  time  when  the  event  may 
happen  is  uncertain,  provided  it  must  happen  at  some  time 
or  other;  thus,  a  note  payable  on  the  death  of  A.  B.,  or  of  the 
maker,  is  good.(7n)  So,  a  note  payable  when  a  king's  ship  shall  be 
paid  off  has  been  held  to  be  a  good  note,  the  Court  of  Error  observing, 
^^  The  paying  off  of  the  ship  is  a  thing  of  a  public  nature. "(n)  But 
it  is  said(<7)  that  the  court  below  assigned  as  a  reason  that  the  ship 
would  certainly  be  paid  off  one  time  or  other. {p)  The  contingency, 
in  order  to  vitiate  the  note  as  such,  must  be  apparent  on  the  face  of 
the  instrument.(j)  A  promissory  note  payable  with  interest,  twelve 
months  after  notice,  is  not  to  be  considered  as  payable  on  a  t^ontin- 
gency,  and  is,  consequently,  valid.(r)* 

(0  Robins  V,  May,  11  A.  &  E.  214  (39  E.  C.  L.  R.) ;  3  Per.  &  D.  147 ;  3 
Jurist  1188,  s.  c. 

(ot)  Cooke  V.  Colehan,  2  Stra.  1217  ;  RofiFey  v.  Greenwell,  2  Per.  &  Dav. 
365  ;  10  A.  &  E.  222  (37  E.  C.  L.  R.). 

(n)  Andrews  v,  Franklin,  1  Stra.  24  ;  Evans  v.  Underwood,  1  Wils.  262. 

(o)  And  see  Haussoullier  v,  Hartsink,  7  T.  R.  733  ;  Dixon  v,  Nuttall,  6  0. 
&  P.  320  (25  E.  C.  L.  R.) ;  1  C,  M.  &  R.  307,  s.  c. ;  Goss  v.  Nelson,  1  Burr. 
226.  "  I  promise  to  pay,  or  cause  to  be  paid,"  is  a  good  note,  the  alternative  ex- 
pression importing  the  same  thing :  Lovell  v.  Hill,  6  G.  &  P.  238  (25  E.  C.  L.  R.). 

{p)  Colehan  v.  Cooke,  Willes  399 ;  1  Selw.  N.  P.  375.  A  note  to  an  infant, 
payable  when  he  shall  come  of  age,  has  been  held  good,  if  it  specifies  the 
particular  day  :  Goss  v.  Nelson,  1  Burr.  226 ;  L  Ld.  Kenyon  498,  s.  c. 

{q)  Riohards  o.  Richards,  2  B.  &  Ad.  447  (22  £.  C.  L.  R.]. 

(r)  Clayton  v.  Gosling,  5  B.  A  C.  360  (11  E.  C.  L.  R.) ;  3  D.  A  R.  110,  s.  c. 

'  A  writing  in  these  words,  ^^  One  day  after  date  I  promise  to  pay,  or  at  my 
death — W.  G.  C.  or  bearer,"  may  be  sued  as  a  promissory  note :  Conn  v. 
Thornton,  46  Ala.  587.  The  negotiable  character  of  a  promissory  note  is  not 
affected  by  the  fact  that  it  is  made  payable  by  its  terms  "  on  or  before  "  a 
future  day  therein  named.  It  may  be  regarded  as  payable  solely  on  the  day 
named :  Jordan  v,  Tate,  19  Ohio  St.  586.  A  memorandum  at  the  foot  of  a 
promissory  note,  '*  This  note  is  to  be  valid  as  part  pay  for  a  piano  forte  of 
me  at  retail  price,'^  held  to  be  consistent  with  tho  promise  in  the  note  to  pay 
in  money,  and  without  explanatory  evidence  aliunde,  to  leave  the  application 
at  the  payee's  option :  Preston  v.  Whitney,  23  Mioh.  260.    A  note  payable 
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The  happening  of  the  contingency  on  which  the  payment  of  the 
bill  is  dependent  will  not  core  the  defect(«) 

A  note  beginning,  ^'  I,  A.  B.,  promise,  etc.,"  and  signed  A.  B., 
or  else  G.  D.,  is  a  good  note  against  A.  B.,  but  only  evidence  (U 
itffainst  O,  D.  of  a  conditional  agreement  to  pay  if  A.  B.  does  not.(^) 

In  this  last  case  the  maker  was  uncertain ;  the  note,  as  such,  is 
not  available  at  all  if  the  payee  be  uncertain.  Thus,  where  the 
maker  promised  to  pay  to  A.  or  to  B.  and  C.  a  certain  sum,  Abbott, 
C.  J.,  said,  ^^  I  have  no  doubt  this  instrument  is  not  a  promissory 
note  within  the  statute  of  Anne ;  for,  if  a  note  is  made  payable  to 
one  or  other  of  two  persons,  it  is  payable  only  on  the  contingency 
of  its  not  having  been  paid  to  the  other,  and  is  not  a  good  promissory 
note  within  the  statute."(ii)  So  a  bill  of  *exchange  or  prom-  r^Qg-i 
issory  note  payable  after  date  to  the  secretary  for  the  time 
being  of  a  company  is  void  as  a  bill  or  note.(:r) 

Upon  the  same  principle  the  bill  or  note  must  not  be  made  pay- 
able out  of  a  particular  fund,(^)  for  the  fund  may  prove  insufficient.' 

(s)  Ghitty,  7th  ed.  45;  Hill  v.  Halford,  2  B.  &  P.  413;  Ghitty,  9th  ed. 
135,  144. 

(t)  Ferris  v.  Bond,  4  B.  &  Al.  679  (6  £.  G.  L.  R.) ;  and  see  Appleby  v, 
Biddnlph,  B.  N.  P.  272,  cited  Morice  v.  Lee,  8  Mod.  363 ;  4  Vin.  Ab.  240, 
pi.  16. 

(u)  Blanokenhagen  v.  Blundell,  2  B.  &  Aid.  417. 

(x)  Storm  V,  Sterling,  3  E.  &  B.  832  (77  E.  C.  L.  R.) ;  Cowie  v.  Sterling,  6 
E.  &  B.  333  (88  E.  C.  L.  R.) ;  Yates  v.  Nash,  8  C.  B.  (N.  S.)  581  (78  E.  C.  L. 
R.) ;  but  see  Holmes  v.  Jaques,  ante,  p.  77. 

(y)  Jenny  v.  Herle,  2  Ld.  Raym.  1361 ;  8  Mod.  265 ;  1  Stra.  591,  s.  c. ;  Hay- 
dock  17.  Lynch,  2  Ld.  Raym.  1553  ;  Dawkes  v.  Lord  de  Loraine,  2  W.  Bla.  782; 
3  Wils.  207,  B.  c. ;  Yates  v.  Grove,  1  Yes.  jun.  280;  Garlos  v,  Fancourt,  5  T. 
R.  482. 

thirty  days  af^r  peace  between  the  Confederate  States  and  the  United  States 
18  yalid.  It  does  not  depend  upon  a  condition  :  Morter  v.  Edwards,  20  Louis. 
Ann.  236.  Must  be  payable  at  some  time,  though  uncertain  when  :  White  v. 
Smith,  77  111.  351.  A  note  may  be  negotiable  if  payable  certainly  at  a  fixed 
time,  though  subject  to  a  contingency  under  which  it  may  become  due  earlier : 
Ernst  V,  Steckman,  74  Pa.  St.  13.  Note  payable  when  convenient;  the  maker 
is  bound  to  pay  within  a  reasonable  time :  Work  v,  Hershey,  35  Iowa  340.  A 
note  payable  on  or  before  three  years  from  date  is  not  due  until  the  three 
years  have  expired:  Helmer  v,  Kroliok,  36  Mich.  371. 

'  It  is  essential  to  a  bill  or  note  that  it  be  payable  in  money  only  at  all 
events,  and  not  out  of  a  particular  fund :  Atkinson  v,  Manks,  1  Cow.  691 ; 
Cook  V.  Satterlee,  6  Cow.  108 ;  Waters  v.  Carlton,  4  Porter  205 ;  Tucker 
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Plaintiff  drew  upon  A.,  and  required  him  to  pay  B.  77.  per  montl 
out  of  plaintiff's  growing  subsistence.     This  was  held  no  bill  of  ex 

V.  Maxwell,  11  Mass.  143  ;  Wooley  s.  Serjeant,  3  Halst.  262;  Mills  v.  Kuj 
kendatl,  2  Btaokf.  47  ;  Ma;  c.  Lanadown,  6  J.  J.  Marah.  ITO ;  Van  Vacte: 
e.  Flaok,  1  Smedes  &.  Marsh.  393  ;  Hamilton  ».  Mjrrick,  3  Fike  Ml  :  Rici 
p.  Porter,  1  Harr.  440  ;  Wallace  ti. Djson,  1  Spears  127 ;  Straderp.Batcheler,! 
B.  Monroe  163;  Warden  p.  Dodge,  4  Denio  159;  Wilamoice  d.  Adams,  ) 
£Df;li8h  12;  Kinae;  b.  Lee,  10  Texas  155;  Owen  d.  Larine,  14  Ark.  389 
Averott  B.  Booker.  15  Qrattan  163  ;  Tan  Wagner  t.  Terrett,  27  Barbour  181 
OliddoD  t>.  McKinstrf,  28  Ala.  408  ;  Harriman  t>.  Sanborn,  43  N.  Hamp.  128 
Second  National  Bank  b.  Lansing,  1  Mich.  (C.  C.)  ISl  ;  Eellj  b.  Branson,  2( 
Minn.  350.  A  note  by  which  the  maker  promises  to  paj  "  when  be  recei*«< 
it  from  the  government,  for  losses,  or  as  soon  as  otherwise  oonvenient,"  a  snn: 
certain  for  labor  therein  mentioned  to  have  been  done,  was  held  not  to  be  f 
conditional  obligation,  but  to  be  payable  in  any  event  in  a  reasonable  time 
Jones  V,  Eisler,  3  Kansas  134.  The  words  "  payable  out  of  and  from  mj 
separate  property  and  estate,  with  intereat  payable  quarterly,"  added  to  ai 
instrument  drawn  in  tbe  usual  form  of  a  promissory  note,  will  not  affect  iu 
negotiability.  Tbe  expression  of  that  fact  does  not  state  a  particular  fund 
tJieseparate  property  of  the  maker  not  being  in  the  legal  sense  a  particular  fund . 
Skillen  r.  Richmond,4S  Barb.  428.  An  order  directing  the  amount  to  be  chargeii 
"  agaiust  whatever  amount  may  be  due  me  for  m;  share  of  fish  caught  un  board 
schooner  Star,"  is  an  absolute  order,  and  not  limited  to  the  proceeds  of  the 
drawer's  share.  An  action  may  he  maintained  thereon  in  the  name  of  an  in- 
dorsee :  Redman  o.  Adams,  51  Maine  429 ;  Grant  v.  Wood,  12  Gray  220.  An 
order  of  a  client  on  an  attorney  to  pay  mouey  out  of  any  sum  collected  foi 
him  is  not  a  bill  of  exchange :  Crawford  p.  Cully,  Wright  453.  So  an  ordei 
for  a  certain  amount  in  merchandise  is  not  a  bill  of  exchange :  Gwinn  r. 
Roberts,  3  Pike  72 ;  Bradley  v.  Morris,  3  Scamm.  182 ;  Carleton  v.  Brooks, 
14  New  Hamp.  149.  An  order  to  pay  over  rents  accruing  up  to  a  specified 
time  is  not  a  bill  of  exchange,  though  the  rents  were  payable  in  money  :  Mo^ 
ton  e.  Naylor,  1  Hill  583.  An  order  in  this  form  :  "  On  1st  January,  183G. 
pay  to  my  order  five  thousand  dollars,  for  value  received,  and  charge  the  same 
to  my  account  for  transporting  the  United  States  mail,"  is  not  negotiable  soae 
to  entitle  the  holder  to  sue  in  his  own  name  :  Reeside  r.  Knox,  2  Whart.  233. 
A  draft  on  the  general  Post-Offioe  to  pay  from  certain  funds  is  not  a  bill  ol 
exchange :  Baiguel  t>.  Ayliff,  16  Arkansas  594.  An  order  drawn  upon  the 
treasury  by  a  public  officer  for  bis  salary  is  not  a  bill  of  exchange :  Stradei 
V.  Batoheler,  8  B.  Monroe  168.  A  bill  of  exchange  in  form  drawn  by  one 
government  on  another,  as  the  bill  drawn  by  our  government  on  the  govern' 
ment  of  France  for  moneys  due  according  to  a  treaty  stipnlation,  is  not  and 
cannot  be  governed  by  the  law  merchant,  and  therefore  is  not  subject  to  pro- 
test and  conseqnential  damages :  United  States  e.  Bank  of  the  Cnitod  States, 
5  Howard  (U.  S.)  Rep.  382.  An  order  drawn  in  express  terms  for  a  particu- 
lar fund  will  operate  as  an  assignment  of  the  fund,  but  it  will  not  be  nego- 
tiable and  is  not  a  bill  of  exchange  :  CowperthwaJt«  v.  Sheffield,  1  Sand.  Sup. 
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change ;  for,  had  plaintiff  died,  or  his  sabsistence  been  taken  away, 
the  bill  would  not  have  been  payable.(a^)  So,  an  order  from  the 
owner  of  a  ship  to  the  charterer  to  pay  money  on  account  of  freight 
is  no  bill ;  for  the  future  existence  and  amount  of  any  debt  due  for 
freight  are  subject  to  a  contingency.(a)  And  the  same  rule  holds 
if  the  contingency  is  expressed  on  the  back  of  the  note,  by  an  in- 
dorsement made  before  the  note  was  a  perfect  instrument.(6) 

But  the  statement  of  a  particular  fund  in  a  bill  of  exchange  will 
not  vitiate  it  if  introduced  merely  as  a  direction  to  the  drawee  how 
to  reimburse  himself;  thus  a  bill  directing  the  drawee  to  pay  J.  S. 
91.  10«.,  '*as  my  quarterly  half-pay,"  was  held  to  be  a  good  bill.(<r) 

If  the  instrument  be  defective  as  a  bill  or  note,  it  still  may  be 
evidence  of  an  agreement.((2) 

A  coupon  is  not  a  promissory  note(6)  and  requires  no  stamp.(/) 

(z)  Josselyn  v.  Lacier,  10  Mod.  294  ;  Fort.  281,  8.  c. ;  Bee  Russell  v.  Powell, 
14  M.  &  ly.  418. 

(a)  Banbarj  v.  Lissett,  2  Stra.  1211. 
(h)  Leeds  v.  Lancashire,  2  Camp.  205. 

(c)  Macleod  o.  Snee,  2  Str.  762. 

(d)  By  the  new  Stamp  Act,  1870,  bills  of  exchange  and  promissory  notes 
include  any  documents  or  writings  (other  than  bank  notes)  containing  a  prom- 
ise to  pay  oat  of  a  particular  fund  pr  on  any  condition,  and  such  documents 
must  be  stamped  in  accordance  with  the  act ;  those  in  the  form  of  bills  of  ex- 
change with  a  fixed  duty  of  one  penny  being  deemed  payable  on  demand,  and 
those  in  the  form  of  promissory  notes  in  accordance  with  the  scale.  See  post f 
chapter  on  Stahp. 

(«)  Enthovcn  v,  Hoyle,  13  C.  B.  373  (76  E.  C.  L.  R.)  ;  21  L.  J.,  C.  P.  100. 
(/)  33  &  34  Vict.  c.  97,  Sched.  tit  "  Bill  of  Exchange,  Exemption  9. 

Ct.  Rep.  416.  A  bill  of  exchange,  though  accepted,  does  not  operate  to  in- 
vest the  payee  with  the  character  of  an  assignee  of  a  particular  fund,  unless 
drawn  on  such  fund :  Wheeler  o.  Stone,  4  Qill.  38.  If  the  fund  described  in 
the  bill  is  certain,  and  is  mentioned  only  as  a  means  by  which  the  drawee  is 
to  be  indemnified,  the  bill  is  good :  Bank,  etc.,  v.  Sanders,  3  Marsh.  184 ; 
Vamer  v.  Nobleborough,  2  Greenl.  123 ;  Kelly  v.  Mayor,  etc.,  4  Hill  263  \ 
Wiggin  9.  Yaught,  Cheves  91 ;  Hoyt  v.  Lynch,  2  Sandf.  Sup.  Gt.  Rep.  328 ; 
Smith  V.  Ellis,  29  Maine  442 ;  see  West  v.  Foreman,  21  Alabama  400 ;  Shields 
V.  Taylor,  25  Mississippi  143 ;  Coursin  v.  Ledlie's  Admin's,  7  Casey  506 ; 
Lowery  9.  Steward,  3  Bosworth  505.  An  order  of  the  town  clerk  for  school 
purposes  is  not  negotiable :  State  v.  Huff,  63  Mo.  288.  Nor  a  county  warrant : 
Camp  p.  Knox  Co.,  3  Lea  199 ;  Johnson  v.  People,  8  111.  App.  395 ;  North- 
umberland 9.  Rush,  81  Pa.  St  307.  Interest  coupons :  North  Bennington 
Bk.  tf.  Mount  Tabor,  52  Yt  87. 
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Scrip  issued  in  England  by  the  agent  of  a  foreign  government, 

r*Q91   ^^  which  the  holder  is  to  be  entitled,  on  payment  in  *fall  of 

the  installments  dae  from  him,  to  the  delivery  of  definite 

bonds,  passes  by  mere  delivery  to  a  bond  fide  holder  for  value,  such 

being  the  usage  amongst  bankers  and  dealers.(^) 

Letters  of  credit  and  circular  notes  are  methods  of  obtaining  credit 
abroad,  introduced  for  the  convenience  of  travellers  and  agents,  to 
obviate  the  trouble  and  risk  of  carrying  about  coin  or  bank  notes. 

They  are  now  generally  used  together,  in  which  case  the  letter 
of  credit  is  called  a  letter  of  indication. 

A  letter  of  credit  is  an  authority,  or  rather  request,  by  a  banker 
to  his  foreign  correspondents  therein  named,  to  discount  bills  drawn 
on  him  by  the  bearer.  Circular  notes  are  the  unsigned  drafts,  gen- 
erally for  some  specific  amount,  given  with  the  letter  and  to  be  used 
or  not  at  the  bearer's  discretion.  The  banker  usually  indemnifies 
himself  against  the  bills  by  anticipation,  in  which  case  the  bearer 
may  recover  the  balance  of  his  deposit,  if  any,  on  surrendering  the 
letter  and  unused  note.(A) 

It  seems  that  the  effect  of  such  instruments  is  to  place  the  issuer 
under  a  contract  binding  probably  at  law,  but'  certainly  so  in 
equity,(e)  to  pay  even  Tfithout  acceptance  (A;)  all  bills  drawn  in  con- 
formity with  the  letter  of  credit ;  and  the  holders  are  not  to  be  prej- 
udiced by  any  set-off"  or  cross  claim  by  the  drawee  against  the 
drawer.(i) 

Letters  of  credit  to  be  used  in  England  require  a  stamp  ;{m)  those 
to  be  used  abroad  none,(n)  though  presumably  the  drafts,  when 
brought  to  England  for  payment  or  negotiation,  fell  within  the  17 
&  18  Vict.  c.  83,  s.  5,  and  now  within  the  51st  section  of  the  pres- 
ent act,  and  must  be  stamped  in  accordance  with  the  ad  valorem  scale. 

(g)  Goodwiu  p,  Roberts,  L.  R.,  10  Ezch.  76 ;  1  Ap.  C.  476,  where  a  fall  his- 
tory of  the  progressive  development  of  negotiable  qualities  in  instmments 
will  be  found  in  the  judgment  of  the  Lord  Chief  Justice:  Rumball  o.  Metro- 
politan Bank,  L.  R.,  2  Q.  B.  D.  194. 

(h)  But  if  any  of  the  notes  be  lost,  it  has  been  held  that  a  satisfactory  in- 
demnity must  be  given :  Oonflans  Company  v.  Parker,  L.  R.,  3  C.  P.  1. 

(i)  Agra  and  Masterman's  Bank  o.  Asiatic  Bank,  36  L.  J.,  Cbanc.  222. 

(k)  Com.  Dig.  tit.  Merch.  F.  3. 

[I)  Agra  and  Masterman's  Bank,  supra, 

(m)  33  &  34  Vict.  o.  97,  s.  48. 

(n)  Sched.  tit  *'  Bill  of  Exchange,"  Exemption  4. 
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Such  agreements  are  either  written  or  oral. 

A  written  agreement  is  either  on  the  instrument  itself  or  on  a 
distinct  paper.  Again,  a  written  agreement  on  the  instrument  it- 
self is  either  contemporaneous  with  the  completion  of  the  bill  or 
no^,  or  it  is  a  subsequent  agreement.  Once  more,  even  a  contem- 
poraneous written  agreement  may  either  be  parcel  of  the  instru- 
ment, or  it  may  be  collateral. 

t 

A  memorandum  on  a  bill  or  note,  made  before  it  is  complete,  is 
sometimes  considered  as  part  of  the  instrument,  so  as  to  control  its 
operation,  and  sometimes  not.^ 

If  the  memorandum  make  the  payment  contingent,  we  have  seen 


that  it  will  be  incorporated  in  the  instrument.(a)     *But 
where  it  is  merely  directory,  as  if  it  point  out  the  place  of 
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(a)  Leeds  v,  Lancashire,  2  Camp.  205 ;  Hartley  v.  Wilkinson,  4  M.  &  S.  25  • 
4  Camp.  127,  s.  c.  Though  by  way  of  indorsement :  Leeds  v,  Lancashire, 
tt&i  supra.  A  joint  and  several  promissory  note  had  an  indorsement  in  this 
form :  "  The  within  note  is  giyen  for  seoaring  floating  advances  from  the  Lin- 
coln and  Lindsay  Banking  Company  to  the  within-named  Thomas  Smith,  sen. 
(one  of  the  joint  and  several  makers  of  the  note),  with  lawful  interest  for  the 
same  from  the  respective  times  when  such  advances  have  been  or  may  be 
made,  together  with  commission,  stamps,  postages,  etc.,  and  all  usual  charges 
and  disbursements,  not  exceeding  in  the  whole  the  sum  of  lOOZ.  within  men- 

^  A  note  will  be  controlled  by  anything  written  on  or  appended  to  it  by  the 
parties :  Eppinger  v.  Richards,  35  Mississippi  540. 
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pajiDent,(&)  or  be  merely  the  expresBion  of  an  intended  courtes 
as  if  it  intimate  a  wieh  that  the  money  lent  should  not  be  called 
by  the  payee's  executors  till  three  years  after  hie  death  ;{c)  or  if 
import  that  a  collateral  security  (as  the  deposit  of  title  deeds)  h 
been  given  -.{d)  or  be  intended  only  to  identify  and  ear-mark  i. 
instrumeut,(e)  it  does  not  affect  its  operation.  But  a  memorandu 
of  the  time  when  the  note  falla  due  may  correct  an  error  in  t 
date.(/) 

A  memorandum  made  after  the  note  ia  perfected  and  deliver 
is  an  independent  agreement,  requiring  an  agreement  stamp.  "  II 
says  Lord  Ellenborongh,  "the  memorandum  was  subseqaenl 
written,  when  the  note  had  been  perfected  and  delivered  in 
absolute  state,  it  could  not  be  considered  as  a  part  of  that  insti 
ment,  though  it  chanced  to  be  inscribed  upon  the  same  piece 
paper.  In  that  case  it  was  an  agreement  by  way  of  defeasam 
and  it  lay  upon  the  defendant  to  produce  it  with  a  proj 
8tamp."(^) 

A  written  agreement,  on  a  distinct  paper,  to  renew,  or  in  otl 
respects  to  qualify,  the  liability  of  the  maker  or  acceptor,  is  go 
as  between  the  original  parties.(^)  Thus,  if  the  drawer  agree 
indemnify  the  acceptor  against  a  claim  by  other  parties,  for  a  p 
tion  of  the  sum  for  which  the  bill  is  drawn,  and  the-acceptor  afti 
wards  pays  those  other  parties  a  sum  to  which  the  indemnity  appli 
the  acceptor's  liability,  as  between  himself  and  the  drawer,  will 

tioDad."    It  waa  held  to  be  an  af^ement  wbioh  oould  not  be  read  in  evidei 
without  an  af^reemeiit  stamp.    Sed  gufry,  wliether  the  indorMmeot  were  » 
tiling  more  than  an  explanation  of  the  oonsideration ;  Cholmle;  o.  Darl 
14  M.  £  W.  344.     See  the  chapter  on  Consideration. 
(6)  Exton  V.  Bnseell,  4  M.  &  S.  505. 

(c)  Stone  v.  Metcalfe,  4  Camp.  217  ;  1  Stark.  53  (2  E.  C.  L.  R.).  a.  c. 

(d)  Wise  p.  Charlton,  4  A.  *  E.  786  (31  E.  C.  L.  R.);  6  Nev.  A  M.  364 
Hat.  i  W.  49,  s.  c. ;  Fanoourt  n.  Thorne,  9  Q.  B.  312  (58  E.  C.  L.  R.). 

(«)  Briil  t>.  Crick,  1  H.  A  W.  232. 

(/)  Fitch  V.  Jones,  5  E.  &  B.  23S  (75  E.  C.  L.  R.).  And  see  Fanshaw 
Peet,  2  H.  A  N.  I. 

(g)  Stone  v.  Hetoalfe,  4  Camp.  217  ;  1  Stark.  53  (2  E.  C.  L.  R.),  a.  c. ; 
k  34  Vict.  o.  97,  #.  7. 

(A)  Bowerbank  e.  Monteiro,  4  Taunt  844 ;  but  it  reqnirea  a  good  oonsidf 
tion  to  support  it:  H'Manuav.  Baik,  5  L.  R.,  Ex.  65  ;  39  L.  J.  65. 


OF  AGRBEMENTS  CONTROLLING   BILLS   OB  NOTES.  101 

reduced  pro  tanto^  and  he  will  not  be  turned  roand  to  bis  cross  ac- 
tion on  the  indemnit7.(i) 

Bnt  a  written  agreement,  though  contemporaneous,  will  not  restrain 
the  operation  of  the  bill  or  note  if  it  be  ^collateral,  e,  ^.,  if  r^-^^-, 
other  persons  besides  the  parties  to  the  bill  or  note  be  par-  *-  ^ 
ties  to  it  {j) 

When  a  promissory  note  is  given  to  accompany  a  mortgage  deed 
as  further  security,  the  mortgagee  is  not  entitled  to  sever  the  two, 
and  a  court  of  equity  would,  if  necessary,  issue  an  injunction  to 
restrain  him  from  so  doing.(A;) 

No  mere  oral  agreement  can  have  any  effect  at  law  in  controlling 
the  instrument,  if  contemporaneous  with  the  making  of  it ;  for 
that  would  be  to  allow  oral  evidence  to  vary  a  written  contr&ct.(Q 
** Every  bill  or  note,"  says  Parke,  J.,  "imports  two  things,  value 
received,  and  an  engagement  to  pay  the  amount  on  certain  specified 
terms.  Evidence  is  admissible  to  deny  the  receipt  of  value,  but 
not  to  vary  the  engagement. "(m)^ 

(i)  Carr  v.  Stephens,  9  6.  &  C.  758  (17  E.  C.  L.  R.) ;  4  M.  &  R.  591,  8.  c. 

(j)  Webb  V.  Spicer,  19  L.  J.,  Q.  B.  34  ;  13  Q.  B.  894  (66  E.  C.  L.  R.),  a.  c, 
on  error  in  Ezcheqaer  Chamber. 

(k)  Walker  v.  Jones,  L.  R.,  1  Pr.  C.  60. 

(I)  Hoare  v.  Qraham,  3  Cam.  57  ;  Free  v.  Hawkins,  8  Taunt  92  (4  E.  C.  L. 
R.) ;  1  Moore  28,  s.  c. ;  Woodbridge  v,  Spooner,  3  B.  &  Ah  233  (5  E.  C.  L.  R,); 
1  Ch.  R.  661,  s.  c. ;  Moseley  v,  Hanford,  10  B.  &  C.  729  (21  E.  C.  L.  R.) ;  Fos- 
ter V.  Jolly,  1  C,  M.  &  R.  703 ;  5  Tyr.  255,  s.  c. ;  Richards  v.  Thomas,  1  C, 
M.  &  R.  772;  HoU  v.  Miers,  9  C.  &  P.  191  (38  £.  C.  L.  R.) ;  Besant  v.  Cross, 
10  0.  B.  895  (70  E.  C.  L.  R.). 

(m)  Abbott  o.  Hendricks,  1  M.  &  G.  795  (39  E.  C.  L.  R.)  ;  Moseley  v,  Haa- 
ford,  10  B.  &  C.  729  (21  £.  C.  L.  R.).  "  The  cases,"  says  Maule,  J.,  ''show  that 
although  a  consideration  is  stated  in  the  note,  you  may  show  that  it  was  given 
for  a  different  consideration  or  without  any  consideration  at  all :"  Abbott  v. 
Hendricks,  1  M.  &  G.  791  (39  E.  C.  L.  R.) ;  2  Soott,  N.  R.  183,  s.  c. ;  but  see 
Ridout  V.  Bristow,  1  C.  &  J.  231 ;  1  Tyr.  84,  a.  c. ;  and  Edwards  v,  Jones,  2 
M.  &  W.  414;  5  Dowl.  585 ;  7  C.  A  P.  633  (32  B.  C.  L.  R.),  s.  c. 

In  Pike  v.  Street,  1  Dans,  t  Lloyd  159 ;  1  M.  A^  M.  226,  it  was  held  a  good 
defence  to  an  action  against  the  drawer  that,  at  the  time  when  the  plaintiff 
discounted  the  bill,  he  verbally  agreed,  in  the  event  of  its  being  dishonored, 

^  The  American  oases  in  affirmance  of  this  point  are  very  numerous.  It 
would  incumber  a  note  too  much  to  begin  to  cite.    The  circumstances  and  re- 
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An  iostrument  under  seal  may  be  delivered  as  an  escrow,  thai 
to  say,  with  a  condition  that  it  ehall  not.  operate  as  *a  de 
except  in  a  certain  event.  An  instrument  under  seal,  whi 

not  to  proceed  agkinet  the  drawer,  who  bad  Indorsed  the  bill  to  him, 
Abrey  e.  Crux,  the  contrary  was  held  by  the  Court  of  C.  P.,  dubitanU  t 
most  emiDent  judge,  the  late  Mr.  Justice  Wiles,  L.  R.,  5  C.  P.  37  ;  39  L.J 

An  iDdorsement  may,  perhaps,  be  excepted  from  the  rale  in  the  text 
aeoonnt  of  its  twofold  operation,  it  being  at  once  an  express  assif;Dineiit 
th«  indorsee  of  the  right  of  action  against  the  acceptor,  and  oontainiog  in< 
porated  therewith  an  implied  conditional  promise  on  the  part  of  the  indoi 
to  pay  on  the  ac|!eptor'B  defaalt.  This  conditionst  promise  may  be  varied 
parol,  so  as  to  increase  the  indoreer's  liability  :  Phipson  v.  Kelner,  4  Cai 
285 ;  Burgh  D.  Legge,  5  M.  &  W.  418  ;  Brett  v.  Levett,  13  East  214.  It  m 
therefore,  by  analogy  well  be  varied  by  parol  so  as  to  diminish  his  liability 

See  the  numeroas  American  authorities  to  this  effect,  Byles  on  Bills, 
American  ed.  p.  1ST.    See  also  the  chapter  on  TRAHsrER. 

lation's  of  the  parties  may  always  be  shown  by  parol  wherever  they  may 
calculated  to  assist  in  the  interpretation  of  any  doubtful  words  or  olansei 
a  written  contract,  but  evidence  of  an  agreement  or  understanding  betwi 
the  parties,  or  of  their  deolaration  at  or  before  the  time  of  the  execution  ( 
oontraot,  to  add,  alter  or  vary  its  legal  construction,  is  universally  repndia 
as  inadmissible.  To  this  rule  the  only  recognized  exception  is  fraud  or  i: 
take,  which  may  always  be  shown  when  the  contest  is  between  the  origi 
parties  to  a  negotiable  instrument.  Mistakes  cannot  of  conrse  affect  the  Tif 
of  a  third  person,  a  bonS_fide  holder  without  notice,  who  took  the  note  or 
for  what  it  appeared  on  its  face.  Even  fraud  as  between  the  originat  par 
can  only  so  far  affect  the  bottdjide  holder  as  to  throw  npon  him  the  burdei 
proving  affirmatively  that  which  the  law  presumes  in  general — the  considi 
tion  which  he  gave  for  the  noto  or  bill.  In  Pennsylvania  this  ezceptiai 
fraud  has  been  carried  so  far  as  iu  effect  to  repeal  the  rule  itself.  In  Hil 
Gaw,  4  Barr  493,  in  the  Supreme  Court  in  that  state,  in  an  action  on  a  pi 
dated  check,  the  defence  set  up  a  parol  agreement  made  at  the  time  of  its 
ecution,  that  payment  was  not  to  be  demanded  at  maturity,  but  that  timei 
to  be  given  at  the  election  of  the  drawee,  it  was  held  that  such  evidence  ^ 
inadmiesiblej  and  no  defence  to  the  action.  "  It  has  been  repeatedly  rale 
says  Judge  Rogers,  "  that  oral  testimony  is  not  admissible  to  contradict,  v 
or  materially  affect,  by  way  of  explanation,  any  written  contract.  There 
some  exceptions  to  this  rule,  founded  in  mistake  or  fraud,  but  they  never  h 
been  extended  so  far  as  Co  admit  evidence  of  a  distinct,  independent  pe 
agreement,  which  varies,  alters  or  contradicts  the  written  contract,  whet 
by  bond,  promissory  note,  bill  of  exchange,  or  by  a  check  whieh  is  in  the 
tnre  of  a  bill  of  exchange."  In  the  subsequent  case  of  Renshaw  v.  Qant 
Barr  117,  which  was  not  an  action  on  a  negotiable  instrument,  though  wl 
the  question  is  as  between  the  original  parties  there  is  no  difference  betw 
the  oases,  they  laid  down  the  position  that  fraud,  to  work  an  exception  to 
rule,  need  not  be  fraud  in  the  contract  itself;  but  fraud  in  setting  up  the  w 
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IB  to  operate  as  an  escrow,  must  be  delivered,  not  to  the  obligee; 
but  to  a  stranger,  and  regularly  the  condition  should  be  expressed 
by  apt  words  used  at  the  time  of  the  delivery,  (n) 

(n)  Sheppard's  Touchstone,  58 ;  see  Murray  v.  Earl  of  Stair,  2  B.  &  C.  82 
(9  £.  C.L.  R.),  where  the  Court  of  RiDg^s  Bench  expressed  an  opinion  that 
it  was  not  indispensable  that  express  words  should  be  used  at  the  time,  but 
that  the  condition  might  be  gathered  from  circumstances. 


ing  in  opposition  to  the  agreement  is  equally  excepted.  "  All  the  cases,''  says 
Judge  Bell,  "  show  that  to  pave  the  way  for  the  reception  of  oral  declaration, 
it  is  not  necessary  to  prove  a  party  was  actuated  by  a  fraudulent  intention  at 
the  time  of  the  execution  of  the  writing.  His  original  object  may  have  been 
perfectly  honest  and  upright ;  and  if,  to  procure  an  unfair  advantage  to  him- 
self, he  subsequently  deny  the  parol  qualification  of  the  written  contract,  it 
is  such  a  fraud  as  will  under  the  rules  operate  to  let  in  evidence  of  the  real 
intent  and  final  conclusion  of  the  contractors :''  Hurst's  Lessee  v.  Kirkbride, 

1  Binn.  616 ;  Christ  v.  Diffenbach,  1  Serg.  &  Rawle  464  -,  Clark  v.  Partridge, 

2  Barr  13 ;  Park  v.  Chadwick,  8  Watts  &  Serg.  98.  The  courts  in  Pennsyl- 
vania exercise*  a  mixed  jurisdiction  of  law  and  equity.  Equity  is  part  of  the 
law  of  that  state,  and  is  administered  through  common  law  forms.  It  is  un- 
questionable that  where  an  important  term  of  a  contract,  and  forming  a  part 
of  its  consideration,  has  been  omitted  from  the  writing,  equity  will  naturally 
incline  to  refer  it  to  the  head  of  mistake,  or  if  that  be  precluded  by  the  cir- 
cumstances, to  a  design  at  the  time  to  take  advantage  subsequently  of  the 
omission.  It  might  be  said  with  propriety  in  sach  cases  that  the  evidence  is 
admissible,  leaving  to  the  jury  the  power  of  drawing  the  inference  from  the 
subsequent  setting  up  of  the  written  contract  in  opposition  to  the  parol  under- 
standing that  it  entered  into  the  original  intent  of  the  party  taking  the  undue 
advantage.  See  Rearich  v,  Swinehart,  1 1  Penna.  St.  Rep.  233.  It  was  held, 
therefore,  by  the  same  court,  in  Miller  v.  Henderson,  10  Serg.  So  Rawle  290, 
in  which  it  was  decided  that  parol  evidence  is  admissible  under  the  plea  of 
payment  to  a  suit  in  a  bond  against  a  surety  to  show  that  he  executed  the 
bond  under  a  declaration  by  the  obligee  that  his  signing  was  mere  matter  of 
form,  and  that  he  never  should  be  called  on  for  payment,  that  it  must  appear 
afiirmatively  that  the  instrument  was  executed  upon  the  faith  of  such  repre- 
sentations. **  The  destruction  of  a  written  instrument,"  says  C.  J.  Tilghman, 
"  by  parol  evidence,  may  seem  dangerous,  and,  in  fact,  it  is  so.  But  the  com- 
munity would  be  in  a^till  worse  condition  if  it  were  established  as  an  inflexi- 
ble rule  that  when  a  man's  hand  was  once  got  to  an  instrument,  no  matter  by 
what  means,  the  door  should  be  shut  against  all  inquiry.  The  encouragement 
to  fraudulent  villainy  would  be  so  giceat,  under  such  a  system,  that  the  con- 
sequences might  be  intolerable."  Upon  the  question  of  fraud,  see  Stark 
V,  Littlejohn,  4  Randolph  368;  Prentiss  v.  Russ,  4  Shepley  30;  Sanford 
9.  Handy,  23  Wendell  260 ;  Uolbrook  v.  Burt,  22  Pick.  546 ;  Qooch  v. 
Conner,  8  Missouri  391 ;  McMahon  v,  Spangler,  4  Randolph  51 ;  Hunt  v. 
Rousmanler,  8  Wheat.  174;  Fishell  v.  Bell,  1  Clark  37  ;  Jarvis  v.  Palmer,  11 
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In  analogy  with  a  deed,  it  has  been  held  that  a  written  and  signed 
simple  contract  may  be  delivered  with  an  express  parol  condition 

Paige  650 ;  Leonard  v.  Smith,  1 1  Metcalf  330 ;  Craig  v.  Baptist  Education 
Society,  7  B.  Monroe  73  ;  Young  v.  Frost,  5  Gill  287. 

There  are  some  cases,  however,  which  apparently  modify  the  rule  in  the 
text,  which  it  may  be  well  to  notice.  The  reasons  which  forbid  the  admis- 
sion of  parol  eyidence  to  alter  or  explain  written  agreements  or  other  instra- 
ments  do  not  apply  to  those  contracts  implied  by  operation  of  law,  such  as 
that  which  the  law  implies  in  respect  to  the  indorser  of  a  note  of  hand : 
Susquehanna  Go.  v.  Evans,  4  Wash.  G.  C.  480 ;  Smith  o.  Barber,  1  Root  207 ; 
contra^  Barry  r.  Morse,  3  N.  Ham  p.  132;  Anderson  v.  Yell,  15  Arkansas  9; 
Gottrell  V,  Conklin,  4  Duer  45 ;  Prescott  Bank  v.  Gaverly,  7  Gray  217 ;  Bank 
of  Albion  r.  Smith,  27  Barbour  489 ;  Goodwin  o.  Davenport,  47  Maine  1 12. 
Parol  evidence  is  admissible  to  show  the  circumstances  under  which,  the 
time  when,  the  purpose  for  which,  and  at  whose  request  the  defendant  wrote 
his  name  on  the  back  of  a  note :  Peirse  v,  Irvine,  1  Minnesota  369 ;  Winslow 
V.  Boyden,  Ibid.  383.  The  contract  of  indorsement  may  be  converted  by 
parol  evidence  into  an  absolute  and  unconditional  engagement  to  pay ;  and 
it  may  be  explained  by  the  same  kind  of  evidence  to  mean  nothing  more 
than  the  transfer  of  the  note  without  recourse  to  the  indorser :  Patterson  v. 
Todd,  18  Penna.  State  Rep.  426 ;  Bircleback  v.  Wilkins,  22  Ibid.  26.  An 
indorsement  of  negotiable  paper  is  not  regarded  in  law  as  a  written  contract 
\to  pay  on  condition  that  the  usual  demand  be  made  and  notice  given ;  but 
from  it  is  implied  a  contract  to  pay  on  such  condition,  and  such  implication 
is  liable  to  be  changed  by  the  exhibition  of  circumstances  inconsistent  with 
it,  whether  shown  orally  or  in  >rriting.  The  duty  of  demand  and  notice  is 
not  a  part  of  the  contract,  but  is  merely  a  step  in  the  remedy,  which  may  be 
waived  by  the  indorser:  Barclay  o.  Weaver,  19  Penna.  State  Rep.  396. 
Under  a  plea  of  non  est  foLctum,  in  an  action  upon  a  note,  parol  evidence  is 
admissible  to  show  the  character  of  the  delivery :  Owings  v,  Grubb,  6  J.  J. 
Marshall  31.  Parol  agreement  may  show  the  place  where  payment  was  to 
be  demanded :  Brent  v.  The  Bank  of  the  Metropolis,  1  Peters  92.  So  in  an 
action  on  a  note  given  for  a  horse,  to  show  that  the  note  was  to  be  returned 
if  the  horse  died :  Barlow  v.  Flemming,  6  Alabama  146.  Where  a  collateral 
agreement  is  made  between  two  indorsers  of  a  note,  that  they  will  divide  the 
loss  between  them,  in  an  action  by  one  of  them  against  the  other  upon  such 
agreement,  parol  evidence  is  admissible  to  prove  the  agreement :  Phillips  v. 
Preston,  5  Howard  (U.  S.)  278.  A  written  instrument  may  be  contradicted 
by  the  party  making  it,  when  offered  in  a  suit  to  which  a  stranger  to  the 
instrument  is  a  party:  Tenable  r.  Thompson,  11  Alabama  147.  A  promis- 
sory note  was  signed  A.  B.  (for  G.  D.).  It  was  held  that  parol  evidence  was 
admissible  to  show  that  it  was  intended  to  be  the  note  of  A.  B. :  Early  v. 
Wilkinson,  9  Grattan  68.  The  date  of  a  note  is  only  descriptive,  is  not 
necessary  to  its  validity,  and  may  be  explained :  Dean  o.  De  Lizardi,  24 
Mississippi  424.  A.  purchased  goods  of  the  plaintiff,  and  being  required  to 
give  security,  made  his  promissory  note  payable  to  the  order  of  plaintiff; 
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precedent,  that  it  is  not  to  take  effect  except  in  a  certain  event. 
And  the  instroment  may  be  bo  delivered,  not  only  to  a  stranger, 

the  defendant,  being  reqaested,  put  hia  name  on  the  back  of  it,  and  A.  then 
delivered  it  to  the  plaintiff;  the  plaintiff  afterwards  indorsed,  putting  his 
name  above  that  of  the  defendant :  held  that  parol  evidence  was  admissible 
to  explain  the  circomstanoes  under  which  the  note  was  executed  by  A.  and 
the  defendant,  and  indorsed  by  the  plaintiff;  that  the  defendant  was  liable 
on  the  note  as  original  maker  or  promissor,  and  that  the  plaintiff,  by  after- 
wards indorsing  the  note,  did  not  change  its  character  or  discharge  the 
defendant :  Baker  o.  Scott,  5  Richardson  305.  In  an  action  to  charge  as  an 
original  promissor  a  person  who  put  his  name  on  the  back  of  a  note  to  which 
he  was  not  a  party,  parol  evidence  is  admissible  to  show  that  he  signed  aa 
an  indorser  and  that  such  was  the  understanding  of  the  parties  at  the  time : 
Lewis  V.  Harvey,  18  Missouri  74.  Parol  evidence  is  admissible  to  show  the 
intent  under  which  a  note  was  indorsed  by  a  stranger,  thereto :  Rey  v.  Simp- 
son, 22  Howard  (S.  C.)  341.  In  a  suit  by  the  payee  of  a  promissory  note 
against  one  who  indorsed  it  in  blank  at  the  time  it  was  given,  parol  evidence 
is  admissible  to  show  the  real  nature  of  the  transaction :  Riley  v.  Qerrieh,  9 
Gushing  104.  A  payee  and  first  indorser  cannot  recover  against  the  second 
indorser  on  the  note  by  parol  evidence  that  he  intended  to  become  bound  to 
bim :  Hank  v.  Hand,  1  Bosworth  431.  Parol  evidence  is  admissible  to  show 
that  parties  are  co-sureties :  Clapp  v.  Rice,  13  Gray  403.  A  promissory  note 
by  three  makers — the  word  *^  sureties  "  being  written  opposite  the  names  of 
the  last  two — though  primd  facie  they  are  co-sureties,  yet  it  can  be  explained 
by  parol  evidence :  Apgar  v.  Hiler,  4  Zabriskie  812.  If  two  persons  indorse 
a  note,  it  may  be  shown  that  they  did  it  as  joint  sureties :  Dunn  v.  Wade,  23 
Missouri  207.  Where  all  the  makers  are  on  the  face  of  the  note  principals, 
parol  evidence  is  not  admissible  to  show,  in  a  suit  against  them,  that  one  is 
surety  for  the  other :  Hendrickson  v.  Hutchinson,  5  Dutcher  180.  The  rela- 
tion of  surety  may  be  shown  by  parol,  but  not  to  affect  a  holder  without 
notice :  Summerhill  v,  Tapp,  52  Ala.  227.  A  bill  was  drawn  '*  payable  on 
the  5-9  Jan."  Evidence  of  bankers  and  merchants  was  allowed  to  show  that 
9  meant  the  last  day  of  grace :  Kelsey  v,  Hibbs,  13  Ohio  (N.  S.)  340. 

The  want,  failure  or  illegality  of  consideration  may  be  established  by  parol 
testimony  between  the  parties  to  a  note :  Reeve  v.  Doughty,  19  Louis.  Ann. 
164.  In  an  action  by  the  indorsee  against  the  maker,  the  defendant  may  show 
that  it  was  made  for  the  accommodation  and  at  the  request  of  the  plaintiff, 
and  without  consideration :  Gorlies  v.  Howe,  11  Gray  125.  An  indorsee  of 
a  note  payable  to  Aaron  "Formey'*  may  aver  a  promise  to  pay  Aaron 
^  Formby,"  by  the  name  of  Aaron  Formey,  and  may  show  by  evidence  that 
Form  by  was  the  person  really  meant:  Taylor  v.  Strickland,  37  Ala.  642. 
Parol  evidence  may  be  received  of  an  agreement  by  all  the  parties  to  a  note 
that  payment  shall  be  made  at  a  particular  place :  Meyer  v.  Hibsher,  47 
New  York  266. 

In  genera],  the  legal  effect  of  a  note  or  bill  cannot  be  varied  by  parol  evi- 
dence :  Fields  p.  Stunston,  1  Coldwell  40 ;  Anspach  v.  Bast,  2  P.  F.  Smith 
11 
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but  by  one  party  to  the  other.(0)  And  evideDce  of  the  parol  ct 
dition  is  admissible  not  only  when  it  is  relied  on  as  a  condition,  I 
also  when  an  action  is  brought  upon  it  as  an  agreement.  (/>)' 

(o)  DftTia  B.  Jones,  17  C.  B.  625  (84  E.  C.  L.  R.) ;  Pjm  o.  Campbell,  6 
&  B.  370  (88  E.  C.  L.  R.) ;  Wallis  t>.  JAtteil,  C.  B.,  M.  T.  1861 ;  31  L.  J.,  : 
C.  P. ;  Lara  i>.  Hacon,  E.  T.,  C.  P.  1S63  ;  Rogers  v.  Hftdley,  32  L.  J.,  £i.  2 
Id  this  last  case  parol  evideiice  was  held  admisaible  to  show  that  a  contr 
Milled  and  delivered  vaa  never  intended  to  be  the  real  contract  betweeo 

[p)  Hindley  r.  Laoey,  34  L.  J.,  C.  P.  7. 

356 ;  Howes  i>.  Austin,  35  Illinois  396 ;  Lawrence  f.  Schmidt,  Ibid,  i' 
Biltan  v.  Hereklebratb,  23  Indiana  71 ;  Butler  v.  Paine,  8  Minn.  324 :  Eie 
Bank  i>.  Stoirell,  IS  N.  Hsmp.  61  ;  Heath  v.  Derr;  Baok,  44  Ibid.  1T4 ;  Toi 
r.  Richardson,  6  Allen  351;  Fo;  v.  Blacks  tone,  31  IlliDoie  538;  Arnold 
Spraj^ue,  34  Vermont  402 ;  Mjers  v.  Sunderland,  4  Greene  567  ;  Hone 
Low,  44  Vermont  561;  Kaufman  c.  Barrio ger.  20  Louis.  Ann.  419;  Skill 
t>.  Richmond,  48  Barb.  428 ;  Griffith  v.  Furrj,  30  Illinois  251  ;  Koane 
Greene,  24  Ark.  210;  Qu;  o,  Bebend,'41  Cal.  322;  Mitchell  v.  Noell.  39  Ii 
399 ;  Walker  v.  Crawford,  56  111.  444  ;  True  o.  Shepard,  51  N.  H.  501 ;  N« 
V.  Hart.  73  Pa.  St.  286 ;  Hych  v.  Tinwinkel,  26  Mich.  93  ;  Mathews  c.  Crosl 
26  N.  H.  21 ;  Towne  e.  Rice,  122  Mass.  67. 

Upon  the  question  whether  the  cootraot  implied  bj  indorsement  may 
varied  by  parol  evidence,  the  cases  are  not  harmonious.  That  it  ma;,  i 
Benton  c.Willard,  17  N.Hamp.  593;  Maynard  «.  Fellows,  43  N.  Ilamp.  2; 
Sweet  V.  McAllister,  4  Allen  353  ;  Davis  o.  Morgan,  64  N.  Car.  371 ;  Roaf 
Espy,  16  P.  F.  Smith  481  ;  Kunte  r.  Tempel,  48  Mo.  71  ;  Rockhill  b.  Moo 
1  Clark  392 ;  Denton  tr.  Lytle,  4  Bush  597  ;  Lewie  t>.  Williams,  4  Bush  6^ 
Smith  V.  Morrill,  54  Maine  48  ;  Stnrtevant  v.  Randall,  53  Maine  149 ;  Pati 
e.  Pearson,  56  Maine  39.  That  it  cannot,  see  Campbell  d.  Robbins,  29  In 
ana  271  ;  Woodward  v.  Foster,  18  Gralt.  200 ;  Wright  tt.  Morse,  9  Gray  3; 
Peckham  v.  Oilman,  7  Minn.  446;  Williams  v.  Smith,  48  Maine  135;  A 
Gaughey  e.  Elliott,  18  Indiana  121  ;  Goldman  t>.  Davis,  23  Cal,  256 ;  Johns 
e.  Crane,  16  N.  Hamp.  68 ;  Drake  v.  Markle,  21  Indiana  433 ;  Bartlett  v.  h 
33  Geo.  491;  Patten  r.  Pearson,  57  Maine  428;.IIolton  c.  McCorraick, 
lud.  411 ;  Charles  n.  Denis,  42  Wis.  56 ;  Eaton  v.  HcMabon,  Ibid.  484  ;  D 
V.  Gear,  38  Conn.  15.  In  an  action  upon  a  note  containing  an  indorsemt 
withont  date  or  signature,  "  The  conditions  of  the  within  not«  ai«  as  follon 
B.  (the  payee)  or  bearer  is  not  to  ask  or  expect  payment  of  said  note  nn 
C's  (the  maker's)  old  mill  is  sold  for  a  fair  price" — it  was  held  admissil 
to  show  by  parol  that  ^le  indorsement  was  on  the  note  at  the  time  it  n 
eifnied,  and  if  so,  it  turned  it  into  a  mere  agreement :  Blake  v.  Coleman, 
Wise.  415;  Davis  v.  Brown,  4  Otto  423. 

'  A  plea  by  the  drawer  of  a  hill  setting  up  an  oral  agreement  before  or 
the  time  of  drawing  the  bill,  that  the  drawer  should  not  be  liable  to  paj 
until  a  time  subsequent  to  that  when  it  would  by  law  be  payable,  is  ba 
Ra4!kmore  v.  Davenport,  14  Texas  602.    When  a  note  is  indorsed  by  sevei 
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When  such  a  doctrine  is  extended  to  a  bill  of  exchange  or  prom- 
issory note,  it  is  obvious  that  it  must  not  be  applied  to  the  injury  of 
a  holder  for  value  without  notice. 

An  agreement  to  renew,  without  more,  is  an  agreement  to  renew 
once  onlj.(q)  But  the  party  liable  is  not  bound  to  apply  during 
the  currency  of  the  bill ;  he  may  do  so  within  a  reasonable  time 
after  the  bill  falls  due.(r) 

A  defendant  has  a  right  at  the  trial  to  call  on  the  plaintiff  to  read 
any  indorsements  that  may  be  on  the  bill.(«) 

Though  it  be  necessary  that  the  agreement  affecting  the  operation 
of  the  bill  or  note  should  be  in  writing,  it  is  not  necessary  in  plead- 
ing to  aver  that  it  is  in  writing.(t) 

(q)  Iddos  0.  Manro,  1  Ezch.  473.  See  as  to  an  agreement  to  renew  being 
nsed  as  a  defence  to  an  action,  Flight  v.  Gray,  3  G.  B.,  N.  S.  320  (91  £.  G.  L. 
B.) ;  Webb  v.  Spicer,  13  Q.  B.  886,  894  (66  E.  G.  L.  R.)  ^  Salmon  v.  Webb, 
3  H.  L.  Gas.  510.    The  point  did  not  arise  in  Innes  v,  Monro. 

(r)  Maillard  v.  Page,  L.  R.,  5  Ex.  312. 

(«)  Richards  v.  Frankum,  9  G.  &  P.  221  (38  E.  G.  L.  R.).  As  to  agreement! 
by  clerks  in  fraud  of  their  employers,  see  Bosanqaet  v,  Foster,  9  G.  &  P.  659 
(38  E.  G.  L.  R.) ;  Bosanquet  o.  Gorser,  9  G.  &  P.  664. 

(i)  Kearns  v,  Durell,  18  L.  J.,  G.  P.  28 ;  6  G.  B.  596  (60  E.  G.  L.  R.),  a.  c. 
See  Gilbert  v,  Whitmarsh,  8  Q.  B.  969  (55  E.  G.  L.  R.) ;  Austin  v.  Young,  L. 
R.,  4  G.  P.  553. 

in  the  usual  manner,  there  being  nothing  on  the  face  of  the  note  to  show  a 
joint  indorsement,  parol  evidence  is  not  admissible  to  show  this :  Williams  v. 
Smith,  48  Maine  135.  Evidence  is  admissible  to  prove  that  when  a  note  is 
dated  in  December,  and  made  payable  on  *'  the  25th  of  December  next,"  De- 
cember instant  was  intended :  McGrary  p.  Gaskey,  27  Georgia  54. 

Like  deeds,  promissory  notes  can  be  delivered  as  escrows,  to  take  effect  only 
upon  the  happening  of  a  certain  event :  Foy  v.  Blackstone,  31  Illinois  538. 
A  promissory  note  when  once  delivered  to  the  payee  will  not  be  considered 
as  an  escrow.  If  no  fraud  be  charged,  proof  of  an  oral  agreement  by  which 
the  note  was  to  become  legally  binding,  not  from  its  delivery  according  to  its 
tenor,  but  on  the  happening  of  a  certain  contingency,  is  inadmissible :  Mase- 
mann  v.  Holcher,  49  Missouri  87.  A  bond  fide  holder  for  value  without  noUoe 
may  enforce  payment  against  the  maker  of  a  note  delivered  as  an  escrow, 
and  surrendered  to  the  payee  without  authority :  Fearing  v.  Glark,  82  Mass. 
74 :  see  also  Jones  v.  Shaw,  67  Mo.  667 ;  Stewart  v.  Anderson,  59  Ind.  375  j 
Bank  v,  Strang,  72  III.  559 ;  Bodley  o.  Higgins,  73  111.  375 ;  Henshaw  v.  Dui- 
ton,  59  Mo.  139;  Giddings  v,  Giddings,  51  Verm.  227*,  Howe  v,  Oulst,  25 
Gratt.  1.  As  to  condition  that  others  shall  also  sign :  Ayres  v,  Milroy,  53 
Mo.  516 ;  Majors  v,  McNeilly,  7  Heisk.  294. 
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Bills  and  notes  were  exempt  from  stamp  duty  till  22  Geo.  3,  e. 
83.  This  act  was  repealed  and  followed  by  several  others  contain- 
ing some  regulations  still  in  force,  though  the  duties  were  in  many 
cases  altered  by  the  last  general  Stamp  Act,  55  Oeo.  3,  c.  184. 
The  duties  imposed  by  this  act  were  for  the  most  part  again  altered 
by  the  16  &  17  Vict.  c.  59  and  the  17  &  18  Vict.  c.  83,  which  first 
introduced  the  use  of  adhesive  stamps. 

The  Stamp  Act  of  1870,  33  &  84  Vict.  c.  97,(a)  came  into 
operation  on  the  first  day  of  January,  1871,  and  is  the  act  now  in 
force.* 

(a)  Followed  by  the  Stamp  I>utie8  Management  Act,  33  A;  34  Yiot.  o.  98, 
and  the  Inland  Revenue  Repeal  Act,  33  &  34  Yiot.  c.  99,  in  the  sobedule  to 
whioh  will  be  found  such  sections  of  former  statutes  as  are  still  in  force. 

■^     ■     ■    I  III!  II  .  I  I       11    I      I  I        .  I  -  I  -  I  ,  .^^ ^» 

^  The  acts  of  Congress  of  Jane  30,  J 864,  as  amended  by  the  acts  of  March 
3,  1865,  and*July  13, 1866,  pi*oyided  for  stamps,  which,  so  far  as  relate  to  the 
sabjects  treated  of  in  this  work,  are  as  follows : 

Bank  Check,  draft,  or  order  for  the  payment  of  any  sum  of  money  whatso- 
ever, drawn  upon.any  bank,  banker,  trust  company,  or  for  any  sum  exceeding 
$10,  drawn  upon  any  other  person  or  persons,  companies  or  corporations,  at 
sight  or  on  demand,  2  cents. 
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Tbe  following  are  the  proyisions  contained  in  the  act  and  sched- 
ule thereto  which  relate  to  bills  of  exchange  and  promissory  notes: 

Bill  of  Exchange  (Inland),  draft,  or  order  for  the  payment  of  any  sum  of 
money,  not  exceefiin/i;  $100,  otherwise,  than  at  sight  or  on  demand,  or  any 
promissory  note  (except  bank  notes  issued  for  circulation,  and  checks  made 
and  intended  to  be  forthwith  presented,  and  which  shall  be  presented  to  a 
bank  or  banker  for  payment),  or  any  memorandum,  check,  receipt,  or  other 
written  or  printed  evidence  of  an  amount  of  money  to  be  paid  on  demand  or 
at  a  time  designated,  for  a  sum  not  exceeding  $100,  5  cents ;  and  for  every 
additional  $100,  or  fractional  part  thereof  in  excess  of  $100,  5  cents. 

Bill  of  Exchange  (Foreign),  or  letter  of  credit  drawn  in,  but  payable  out 
of,  the  United  States,  if  drawn  singly  or  otherwise  than  in  a  set  of  three  or 
more  according  to  the  custom  of  merchants  and  bankers,  shall  pay  the  same 
rates  of  duty  as  inland  bills  of  exchange  or  promissory  notes. 

If  drawn  in  sets  of  three  or  more :  For  every  bill  of  each  set,  when  the 
sum  made  payable  shall  not  exceed  $100  or  the  equivalent  thereof  in  any 
foreign  country  in  which  such  bills  may  be  expended,  according  to  the  stand- 
ard of  value  fixed  by  the  United  States,  2  cents. 

And  for  every  additional  hundred  dollars  or  fractional  part  thereof  in  ex- 
cess of  $100,  2  cents. 

Certi/icaU  of  deposit  of  any  sum  of  money  in  any  bank  or  trust  company, 
or  with  any  banker  or  person  acting  as  such,  if  for  a  sum  not  exceeding  $100, 
2  cents ;  for  a  sum  exceeding  $100,  5  cents. 

Protest. — Upon  the  protest  of  every  note,  bill  of  exchange,  check  or  draft, 
or  any  marine  protest,  whether  protested  by  a  notary  public  or  by  any  other 
officer  who  may  be  authorized  by  the  law  of  any  state  or  states  to  make  such 
protest,  25  cents. 

Proffided^  that  when  more  than  one  signature  is  affixed  to  the  same  paper, 
one  or  more  stamps  may  be  affixed  thereto  representing  the  whole  amount  of 
the  stamp  required  for  such  signatures ;  and  that  the  term  money,  as  herein 
used,  shall  be  held  to  include  drafts  and  instruments  given  for  the  payment 
of  money. 

No  instrument,  document,  writing,  or  paper  of  any  description,  required 
by  law  to  be  stamped,  shall  be  deemed  or  held  invalid  and  of  no  effect  for 
the  want  of  the  particular  kind  or  description  of  stamp  designated  for  and 
denoting  the  duty  charged  on  any  such  instrument,  document,  writing,  or 
paper,  provided  a  legal  stamp  or  stamps,  denoting  a  duty  of  equal  amoant| 
■hall  have  been  duly  affixed  and  used  thereon. 

In  any  and  all  cases  where  an  adhesive  stamp  shall  be  used  for  denoting 
any  duty  imposed  by  this  act^  tbe  person  using  or  affixing  the  same  shall 
write  thereupon  the  initials  of  his  name,  and  the  date  upon  which  the  same 
shall  be  attached  or  used,  so  that  the  same  may  not  again  bo  used.  And  if 
any  person  shall  fraudulently  make  use  of  an  eMesive  stamp  to  denote  any 
doty  imposed  by  this  act,  without  so  effectually  cancelling  and  obliterating 
SQch  stamp,  he,  she  or  they  shall  forfeit  the  sum  of  fifty  dollars. 

Any  person  or  persons  who  shall  make,  sign  or  issue,  or  who  shall  cause  ta 
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Bj  Bee.  7,  (1)  Every  instrument  written  upon  stamped  material 

r^lOS!   ^^  ^  ^^  written  in  such  manner,  and  evttj  instrument  *part- 

Ij  or  wholly  written  before  being  stamped  is  to  be  so 


be  made,  signed  or  issued,  any  instrument,  document  or  paper  of  any  kind 
or  description  whatever,  or  shall  accept,  negotiate  or  pay,  or  cause  to  be  ac- 
cepted, negotiated  or  paid,  any  bill  of  exchange,  draft  or  order,  or  profnissory 
note  for  the  payment  of  money,  without  the  same  being  duly  stamped,  or 
haying  thereupon  an  adhesive  stamp  for  denoting  the  tax  chargeable  thereon, 
and  cancelled  in  the  manner  required  by  law,  with  intent  to  evade  the  pro- 
Tisions  of  this  act,  shall,  for  every  such  offence,  forfeit  the  sum  of  fifty  dol- 
lars, and  such  instrument,  document  or  paper,  draft,  order  or  note,  not  being 
stamped  according  to  law,  shall  be  deemed  invalid  and  of  no  effect. 

In  all  cases  where  the  party  has  not  affixed  to  any  instrument  the  stamp 
required  by  law  thereon,  at  the  time  of  making  or  issuing  the  said  instrument, 
and  he  or  they,  or  any  party  having  an  interest  therein,  shall  be  subsequently 
desirous  of  affixing  such  stamp  to  said  instrument,  or  if  said  instrument  be 
lost  to  a  copy  thereof,  he  or  they  shall  appear  before  the  collector  of  the  rev- 
enue of  the  proper  district,  who  shall,  upon  the  payment  of  the  price  of  the 
proper  stamp  required  by  law,  and  of  a  penalty  of  fifty  dollars;  and  when 
the  whole  amount  of  the  tax  denoted  by  the  stamp  required  shall  exceed  the 
sum  of  fifty  dollars,  on  payment  also  of  interest  at  the  rate  of  six  per  centum 
on  said  tax  from  the  day  on  which  such  stamp  ought  to  have  been  affixed, 
affix  the  proper  stamp  to  such  instrument  or  copy,  and  note  upon  the  margin 
thereof  the  date  of  his  so  doing,  and  the  fact  that  such  penalty  has  been  paid, 
and  the  same  shall  thereupon  be  deemed  and  held  to  be  as  valid  to  all  intents 
and  purposes  as  if  stamped  when  made  or  issued. 

When  it  shall  appear  to  said  collector,  upon  oath  or  otherwise  to  his  satis- 
faction, that  any  such  instrument  has  not  been  duly  stamped  at  the  time  of 
making  or  issuing  the  same,  by  reason  of  accident,  mistake,  inadvertence  or 
urgent  necessity,  and  without  any  willful  design  to  defraud  the  United  States 
of  the  stamp,  or  evade  or  delay  the  payment  thereof,  then  and  in  such  case, 
if  such  instrument,  or  if  the  original  be  lost,  a  copy  thereof  duly  certified  by 
the  officer  having  charge  of  any  records  in  which  such  original  is  required  to 
be  recorded,  or  otherwise  duly  proven  to  the  satisfaction  of  the  collector,  shall, 
within  twelve  calendar  months  after  the  first  day  of  August,  1866,  or  within 
twelve  calendar  months  after  the  making  or  issuing  thereof,  be  brought  to  the 
said  collector  of  revenue  to  be  stamped,  and  the  stamp  tax  chargeable  thereon 
shall  be  paid,  it  shall  be  lawful  for  the  said  collector  to  remit  the  penalty  afore- 
said, and  to  cause  such  instrument  to  be  duly  stamped. 

In  all  cases  where  the  party  has  not  affixed  the  stamp  required  by  law  upon 
any  instrument  made,  signed  or  issued  at  a  time  when  and  at  a  place  where 
no  collection  district  was  established,  it  shall  be  lawful  for  him  or  them,  or 
any  party  having  an  interest  therein,  to  affix  the  proper  stamp  thereto,  or  if 
the  original  be  lost,  to  a  copy  thereof;  and  the  instrument  or  copy  to  which 
the  proper  stamp  has  been  thus  affixed  prior  to  January  1, 1867,  and  the  rec- 
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stamped,  that  the  stamp  may  appeal^  on  the  face  of  the  instrument, 
and  cannot  be  used  for  or  applied  to  any  other  instrument  written 
upon  the  same  piece  of  material. 

(2)  If  more  than  one  instrument  be  written  upon  the  same  piece 
of  material  every  one  of  such  instruments  is  to  be  separately  and 
distinctly  stamped  with  the  duty  with  which  it  is  chargeable. 

# 

By  sec.  8,  Except  where  express  provision  to  the  contrary  is 
made  by  this  or  any  other  act — 

(1)  An  instrument  containing  or  relating  to  several  distinct  mat- 
ters is  to  be  separately  and  distinctly  charged  as  if  it  were  a  sepa- 
rate instrument,  with  duty  in  respect  of  each  such  matters. 

(2)  An  instrument  made  for  any  consideration  or  considerations  in 
respect  whereof  it  is  chargeable  with  ad  valorem  duty,  and  also  for 
any  further  or  other  valuable  consideration  or  considerations,  is  to 
be  charged  with  duty  in  respect  of  such  last-mentioned  considera- 
tion or  considerations  as  if  it  were  a  separate  instrument  made  for 
such  consideration  or  considerations  only. 

By  sec.  9,  (1)  A  stamp  which  by  any  word  or  words  on  the  face 
of  it  is  appropriated  to  any  particular  description  of  instrument  is 
not  to  be  used,  or,  if  used,  is  not  to  be  available  for  an  instrument 
of  any  other  description. 

ord  thereof  shall  be  as  valid  to  all  intents  and  purposes  as  if  stamped  by  the 
collector  in  the  manner  hereinbefore  provided. 

The  acceptor  or  acceptors  of  any  bill  of  exchange  or  order  for  the  payment 
of  any  sum  of  money,  drawn  or  purporting  to  be  drawn  in  any  foreign  coun- 
try, but  payable  in  the  United  States,  shall,  before  paying  or  accepting  the 
same,  place  thereupon  a  stamp  indicating  the  duty  upon  the  same  as  the  law 
requires  for  inland  bills  of  exchange  or  promissory  notes,  and  no  bill  of  ex- 
change shall  be  paid  or  negotiated  without  such  stamp ;  and  if  any  person 
shall  pay  or  negotiate,  or  offer  in  payment,  or  receive  or  take  in  payment  any 
■aeh  draft  or  order,  the  person  or  persons  so  offending  shall  forfeit  the  sum 
of  $200. 

No  stamp  duty  shall  be  required  on  deposit  notes  to  mutual  insurance  com- 
panies for  insurance  upon  which  policies  subject  to  stamp  duties  have  been 
or  are  to  be  issued,  nor  to  any  indorsement  of  a  negotiable  instrument,  or  on 
any  warrant  of  attorney  accompanying  a  bond  or  note,  when  such  bond  or 
note  shall  have  affixed  thereto  the  stamp  or  stamps  denoting  the  duty  re- 
quired ;  and  whenever  any  bond  or  note  shall  be  secured  by  a  mortgage,  but 
one  stamp  shall  be  required  to  be  placed  on  such  papers :  Provided^  that  the 
■tamp  duty  placed  thereon  shall  be  the  highest  rate  required  for  said  instru- 
ments or  either  of  them. 
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(2)  An  instrument  falling  under  the  particular  description  to  which 
any  stamp  is  so  appropriated  aa  aforesaid  is  not  to  be  deemed  duly 
stamped  unless  it  is  stamped  with  the  stamp  so  appropriated. 

By  sec.  11,  Where  an  instrument  is  chargeable  with  (id  valorem 
duty  in  respect  of  any  money  in  any  foreign  or  colonial  currency, 
such  duty  shall  be  calculated  on  the  value  of  such  money  in  British 
currency  according  to  the  current  rate  of  exchange  on  the  day  of 
the  date  of  the  instrument. 

• 

By  sec.  12,  Where  an  instrument  is  chargeable  with  ad  valorem 
duty  in  respect  of  any  stock  or  of  any  marketable  security,  such 
duty  shall  be  calculated  on  the  value  of  such  stock  or  security  ac- 
cording to  the  average  price  thereof  on  the  day  of  the  date  of  the 
instrument. 

By  sec.  13,  Where  an  instrument  contains  a  statement  of  current 
r*1061  '**®  ^^  exchange  or  average  price,  as  the  case  *may  re- 
quire, and  is  stamped  in  accordance  with  such  statement, 
it  is,  so  far  as  regards  the  subject-matter  of  such  statement,  to  be 
deemed  duly  stamped,  unless  or  until  it  is  shown  that  such  statement 
is  untrue  and  that  the  instrument  is  in  fact  insufficiently  stamped. 

By  sec.  15,  (1)  Except  where  express  provision  to  the  contrary  is 
made  by  this  or  any  other  act,  any  unstamped  or  insufficiently- 
stamped  instrument  may  be  stamped  after  the  execution  thereof  on 
payment  of  the  unpaid  duty  and  a  penalty  of  ten  pounds,  and  also 
by  way  of  further  penalty,  where  the  unpaid  duty  exceeds  ten 
pounds,  of  interest  on  such  duty  at  the  rate  of  five  pounds  per 
centum  per  annum  from  the  day  upon  which  the  instrument  was  first 
executed  up  to  the  time  when  such  interest  is  equal  in  amount  to 
the  unpaid  duty.(&) 

(b)  There  are  apparently  three  cases  in  which  a  bill  or  note  may  be  stamped 
after  execation : 

1.  Where  the  bUl  or  note  is  drawn  or  made  abroad.    Seepost^  a.  51.     . 

2.  When  a  bill  or  note  bears  an  impressed  stamp  of  snffioient  value  bat 
wron^  denomination.    See  post,  s.  53. 

3.  In  the  case  of  a  bill  of  exchange  payable  on  demand  (which  by  s.  48  in- 
cludes checks,  etc.)  and  liable  to  a  fixed  duty  of  Id.,  denotable  by  an  adhe- 
sive stamp,  it  is  competent  for  the  drawee  to  affix  the  stamp.    See  jx»»<,  s.  54. 
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And  the  payment  of  any  penalty  or  penalties  is  to  be  denoted  on 
the  instmment  by  a  particular  stamp. 
(2)  Provided  as  follows : 

(a)  Any  unstamped  or  insufficiently-stamped  instrnment  which 
has  been  first  executed  at  any  place  out  of  the  United  King- 
dom may  be  stamped  at  any  time  within  two  months  after 
it  has  been  first  received  in  the  United  Kingdom  on  pay* 
ment  of  the  unpaid  duty  only ; 

(b)  The  commissioners  may,  if  they  think  fit,  at  any  time  within 
twelve  months  after  the  first  execution  of  ^ny  instrument, 
remit  the  penalty  or  penalties  or  any  part  thereof. 

By  sec  17,  Save  and  except  as  aforesaid,  no  instrument  executed 
in  any  part  of  the  United  Kingdom,  or  relating,  wheresoever  ex- 
ecuted, to  any  property  situate,  or  to  any  matter  or  thing  done  or  to 
be  done,  in  any  part  of  the  United  Kingdom,  shall,  except  in  crimi- 
nal proeeedinge,  be  pleaded  or  given  in  evidence  or  admitted  to  be 
good,  useful  or  available  in  law  or  equity,  unless  it  is  duly  stamped 
in  accordance  with  the  law  in  force  at  the  time  when  it  was  first  ex- 
ecuted. 

♦By  sec.  28,  Except  where  express  provision  is  made  to  ^^^r.^-^ 
the  contrary,  all  duties  are  to  be  denoted  by  impressed  ^  ^ 
stamps  only.({?) 

By  sec.  24,  (1)  An  instrument,  the  duty  upon  which  is  required 
or  permitted  by  law  to  be  denoted  by  an  adhesive  stamp,  is  not  to 
be  deemed  duly  stamped  with  an  adhesive  stamp  unless  the  person 
required  by  law  to  cancel  such  adhesive  stamp  cancels  the  same  by 
writing  on  or  across  the  stamp  his  name  or  initials,  or  the  name  or 
initials  of  his  firm,  together  with  the  true  date  of  his  so  writing,  so 
that  the  stamp  may  be  effectually  cancelled  and  rendered  incapable 
of  being  used  for  any  other  instrument,  or  unless  it  is  otherwise 
proved  that  the  stamp  appearing  on  the  instrument  was  affixed 
thereto  at  the  proper  time.((2) 

(e)  The  use  of  adhesive  stamps  is  permissible  in  the  case  of  bills  of  ex- 
change payable  on  demand  (which  include  checks,  etc.,  s.  48),  and  is  obli- 
gatory in  the  case  of  bills  or  notes  drawn  or  made  out  of  the  United  Kingdom. 
See  j>o«/,  ss.  50,  51. 

(d)  See  Fooley  o.  Brown,  SI  L.  J.,  0.  P.  134,  for  the  consequences  of  not 
cancelling. 
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(2)  Every  person  who,  being  required  by  law  to  cancel  an  adhe* 
sire  stamp,  willfully  neglects  or  refuses  duly  and  effectually  to  do 
so  in  maimer  aforesaid,  shall  forfeit  the  sum  of  ten  pounds. 

By  sec.  86,  The  duty  of  sixpence  upon  an  agreement  may  be  de* 
noted  by  an  adhesive  stamp,  which  is  to  be  cancelled  by  the  person 
by  whom  the  agreement  is  first  executed. 

By  sec.  45,  The  term  "banker"  means  and  includes  any  corpo- 
ration, society,  partnership,  and  persons,  and  every  individual  per* 
son  carrying  on  the  business  of  banking  in  the  United  Kingdom. 

The  term  "bank  note'*  means  and  includes — 

(1)  Any  bill  of  exchange  or  promissory  note  issued  by  any 

banker,  other  than  the  Governor  and  Company  of  the 
Bank  of  England,  for  the  payment  of  money  not  exceed- 
ing one  hundred  pounds  to  the  bearer  on  demand : 

(2)  Any  bill  of  exchange  or  promissory  note  so  issued  which 

entitles  or  is  intended  to  entitle  the  bearer  or  holder 
thereof,  without  indorsement,  or  without  any  further  or 
other  indorsement  than  may  be  thereon  at  the  time  of  the 
issuing  thereof,  to  the  payment  of  money  not  exceeding 
one  hundred  *pounds  on  demand,  whether  the  same  be  so 
•-  J  expressed  or  not,  and  in  whatever  form  and  by  whomso- 
ever such  bill  or  note  is  drawn  or  made. 

By  sec.  46,  A  bank  note  issued  duly  stamped,  or  issued  un- 
stamped by  a  banker  duly  licensed  or  otherwise  authorized  to  issue 
unstamped  bank  notes,  may  be  from  time  to  time  reissued  without 
being  liable  to  any  stamp  duty  by  reason  of  such  reissuing. 

By  sec.  47,  (1)  If  any  banker,  not  being  duly  licensed  or  other- 
wise authorized  to  issue  unstamped  bank  notes,  issues,  or  causes  or 
permits  to  be  issued,  any  bank  note  not  being  duly  stamped,  he 
shall  forfeit  the  sum  of  fifty  pounds. 

(2)  If  any  person  receives  or  takes  any  such  bank  note  in  pay- 
ment or  as  a  security,  knowing  the  same  to  have  been  issued  un- 
stamped contrary  to  law,  he  shall  forfeit  the  sum  of  twenty  pounds. 

By  sec.  48,  (1)  The  term  "bill  of  exchange**  for  the  purposes  of 
this  act  includes  also  draft,  order,  check,  and  letter  of  credit,  and 
any  document  or  writing  (except  a  bank  note)  entitling  or  purport- 
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ing  to  entitle  any  person,  whether  named  therein  or  not,  to  payment 
by  any  other  person  of,  or  to  draw  upon  any  other  person  for,  any 
sum  of  money  therein  mentioned. 

(2)  An  order  for  the  payment  of  any  sum  of  money  by  a  bill  of 
exchange  or  promissory  note,  or  for  the  delivery  of  any  bill  of  ex- 
change or  promissory  note  in  satisfaction  of  any  sum  of  money,  or 
for  the  payment  of  any  sum  of  money  out  of  any  particular  fund 
which  may  or  may  not  be  available,  or  upon  any  condition  or  con- 
tingency which  may  or  may  not  be  performed  or  happen,  is  to  be 
deemed  for  the  purposes  of  this  act  a  bill  of  exchange  for  the  pay- 
ment of  money  on  demand.(£) 

*(3)  An  order  for  the  payment  of  any  sum  of  money  [-♦iaqt 
weekly,  monthly,  or  at  any  other  stated  periods,  and  also 
any  order  for  the  payment  by  any  person  at  any  time  after  the 
date  thereof  of  any  sum  of  money,  and  sent  or  delivered  by  the 
person  making  the  same  to  the  person  by  whom  the  payment  is  to 
be  made,  and  not  to  the  person  to  whom  the  payment  is  to  be  made, 
or  to  any  person  on  his  behalf,  is  to  be.  deemed  for  the  purposes  of 
this  act  a  bill  of  exchange  for  the  payment  of  money  on  demand. 

By  sec.  49,  (1)  The  term  "  promissory  note"  means  and  includes 
any  document  or  writing  (except  a  bank  note)  containing  a  promise 
to  pay  any  sum  of  money. 

(2)  A  note  promising  the  payment  of  any  sum  of  money  out  of 
any  particular  fund  which  may  or  may  not  be  available,  or  upon 

(e)  See  Firbank  v.  Bell,  1  B.  d;  Aid.  39,  where  suoh  an  order  bearing  an 
agreement  stamp  was  held  inadmissible  under  the  old  law  for  want  of  a  bill 
stamp :  Butts  v.  Swan,  2  B.  &  B.  78  (6  £.  G.  L.  K.) ;  4  Moore  484.  But  un- 
less a  definite  sum  were  specified,  a  bill  stamp  was  not  required :  Jones  o. 
Simpson,  2  B.  &  G.  318  (9  £.  G.  L.  R.) ,  3  D.  &  R.  545 ;  Barlow  r.  Broad- 
hurst,  4  Moore  47t ;  Growfoot  v.  Qnmey,  9  Bin^.  372  (23  E.  G.  L.  R.) ;  Hutoh- 
inson  9.  Heyworth,  1  Per.  A  D.  266  *,  9  A.  &  £.  375  (35  £.  G.  L.  R.) ;  Norris 
V.  Solomon,  2  M.  &  R.  266 ;  Diplock  r.  Hammond,  23  L.  J.,  Ghan.  550 ;  5  De 
Gex,  M.  &  G.  320.  A  letter  from  one  company  to  another  in  these  terms: 
''  We  shall  be  obliged  by  your  paying  Mr.  J.  Shellard  the  sum  of  200Z.  out 
of  moneys  payable  to  us,"  etc.,  given  to  Shellard  to  present,  was  held  inad- 
missible for  want  of  a  stamp ;  Ex  parte  Shellard,  L.  R.,  17  £q.  109  •,  but  this 
case  was  unfavorably  reviewed  in  Buck  o.  Robson,  L.  R.,  3  Q.  B.  D.  686, 
where  a  letter  written  to  the  debtor  in  these  terms  by  the  creditor :  "  I  hereby 
assign  the  sum  of  40/.,  now  due  or  to  be  due  in  respect,''  etc.,  was  held  not  to 
be  an  order  for  the  payment  of  money  within  s.  48,  but  an  assignment  of  a 
debt 
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any  condition  or  contingency  which  may  or  may  not  be  performed 
or  happen,  is  to  be  deemed  for  the  purposes  of  this  act  a  promissory 
note  for  the  said  sum  of  money. 

By  sec.  50,  The  fixed  duty  of  one  penny  on  a  bill  of  exchange 
for  the  payment  of  money  on  demand  may  be  denoted  by  an  adhe- 
sive stamp,  which  is  to  be  cancelled  by  the  person  by  whom  the  bill 
is  signed  before  he  delivers  it  out  of  his  hands,  custody  or  power. 

By  sec.  51,  (1)  The  ad  valorem  duties  upon  bills  of  exchange  and 
promissory  notes  drawn  or  made  out  of  the  United  Kingdom  are  to 
be  denoted  by  adhesive  stamps^ 

(2)  Every  person  into  whose  hands  any  such  bill  or  note  comes 
in  the  United  Kingdom  before  it  is  stamped  shall,  before  he  pre- 
sents for  payment,  or  indorses,  transfers,  or  in  any  manner  negoti- 
ates or  pays  such  bill  or  note,  affix  thereto  a  proper  adhesive  stamp 
or  proper  adhesive  stamps  of  suffi(fient  amount,  and  cancel  every 
Stamp  so  affixed  thereto.(/). 

(8)  Provided  as  follows : 

(a)  If  at  the  time  when  any  such  bill  or  note  comes  into  the 

r'*'ll01  ^^°^  ^^  ^^7  bond  fide  holder  thereof  '*'there  is  affixed 
thereto  an  adhesive  stamp  eiFectually  obliterated,  and 
purporting  and  appearing  to  be  duly  cancelled,  such 
stamp  shall,  so  far  as  relates  to  such  holder,  be  deemed 
to  be  duly  cancelled,  although  it  may  not  appear  to  have 
been  so  affixed  or  cancelled  by  the  proper  person. 

(b)  If  at  the  time  when  any  such  bill  or  note  comes  into  the 

hands  of  any  bond  fide  holder  thereof  there  is  affixed 
thereto  an  adhesive  stamp  not  duly  cancelled,  it  shall  be 
competent  for  such  holder  to  cancel  such  stamp  as  if  he 
were  the  person  by  whom  it  was  affixed,  and  upon  his  so 
doing  such  bill  or  note  shall  be  deemed  duly  stamped,  and 
as  valid  and  available  as  if  the  stamp  had  been  duly  can- 
celled by  the  person  by  whom  it  was  affixed. 
(4)  But  neither  of  the  foregoing  provisoes  is   to  relieve  any 

person  from  any  penalty  incurred  by  him  for  not  cancelling  any 

adhesive  stamps 

(/*)  It  ia  not  necessary  that  the  instmrnent  should  be  stamped  before  it  is 
presented  for  acceptance :  Sharpies  v.  Rickards,  2  H.  &  N.  57 ;  Oriflin  o. 
Weathersbj,  L.  R.,  3  Q.  B.  753. 
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JBy  sec.  52,  A  bill  of  exchange  or.  promissorj  note  purporting  to 
be  drawn  or  made  out  of  the  United  Kingdom  is,  for  the  purposes 
of  this  aot,  to  be  deemed  to  have  been  so  drawn  or  made,  although 
it  may  in  fact  have  been  drawn  or  made  within  the  United  Kingdom. 

By  sec.  53,  (1)  Where  a  bill  of  exchange  or  promissory  note  has 
been  written  on  material  bearing  an  impressed  stamp  of  sufficient 
amount  but  of  improper  denomination,  it  may  be  stamped  with  the 
proper  stamp  on  payment  of  the  duty,  and  a  penalty  of  forty  shill- 
ings if  the  bill  or  note  be  not  then  payable  according  to  its  tenor, 
and  of  ten  pounds  if  the  same  be  so  payable. 

(2)  Except  as  aforesaid,  no  bill  of  exchange  or  promissory  note 
shall  be  stamped  with  an  impressed  stamp  after  the  execution 
thereof. 

By  sec.  54,  (1)  Every  person  who  issues,  indorses,  transfers, 
negotiates,  presents  for  payment,  or  pays  any  bill  of  exchange  or 
promissory  note  liable  to  duty  and  not  being  duly  stamped  shall 
forfeit  the  sum  of  ten  pounds,  and  the  person  who  takes  or  receives 
from  any  other  person  any  such  bill  or  note  not  being  duly  stamped, 
either  in  payment  or  as  a  security,  or  by  purchase  or  otherwise, 
shall  not  be  entitled  to  recover  thereon,  or  to  make  the  same  avail- 
able for  any  purpose  whatever. 

(2)  Provided  that  if  any  bill  of  exchange  for  the  *pay-  r*i  i  ji 
ment  of  money  on  demand,  liable  only  to  the  duty  of  one 
penny,  is  presented  for  payment  unstamped,  the  person  to  whom  it 
is  so  presented  may  affix  thereto  a  proper  adhesive  stamp,  and 
cancel  the  same,  as  if  he  had  been  the  drawer  of  the  bill,  and  may, 
upon  so  doing,  pay  the  sum  in  the  said  bill  mentioned,  and  charge 
the  duty  in  account  against  the  person  by  whom  the  bill  was  drawn, 
or  deduct  such  duty  from  the  said  sum,  and  such  bill  is,  so  far  as 
respects  the  duty,  to  be  deemed  good  and  valid. 

(8)  But  the  foregoing  proviso  is  not  to  relieve  any  person  from 
any  penalty  he  may  have  incurred  in  relation  to  such  bill. 

» 

Sy  sec.  55,  When  a  bill  of  exchange  is  drawn  in  a  set  according 
to  the  custom  of  merchants,  and  one  of  the  set  is  duly  stamped,  the 
other  or  others  of  the  set  shall,  unless  issued  or  in  some  manner 
negotiated  apart  from  such  duly  stamped  bill,  be  exempt  from  duty  ; 
and  upon  proof  of  the  loss  or  destruction  of  a  duly  stamped  bill 
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forming  ooe  of  a  set,  anj  other  bill  of  the  set  which  haa  not  bees 
issued  or  in  any  manner  negotiated  apart  from  such  lost  or  destroyei: 
bill  may,  although  unstamped,  be  admitted  in  evidence  to  prove  ti\} 
contents  of  such  lost  or  destroyed  bill. 

By  sec.  69,  (1)  The  duty  on  a  contract  note  may  be  denoted  by  ar 
adhesive  stamp,  vbich  is  to  be  cancelled  hy  the  person  by  whon 
the  note  is  first  executed. 

(2)  Every  person  who  makes  or  executes  any  contract  note 
chargeable  to  duty,  and  not  being'  duly  stamped,  shall  forfeit  the 
sum  of  twenty  pounds. 

(3)  No  broker,  agent,  or  other  person  shall  have  any  legal  claim 
to  any  charge  for  brokerage,  commission,  or  agency,  with  reference 
to  the  sale  or  purchase  of  any  stock  or  marketable  security  of  the 
value  of  Gve  pounds  or  upwards  mentioned  or  referred  to  in  any 
contract  note,  unless  such  note  is  duly  stamped. 

By  sec.  2  of  34  Vict.  c.  4,(^)  The  term  "  foreign  security  "  means 
and  includes  every  secnrity  for  money  by  or  on  behalf  of  any  for- 
eign or  colonial  state,  government,  municipal  body,  corporation,  or 
company,  bearing  date  or  signed  after  the  third  day  of  June,  one 
r*ii<>i  ^''^'^^'^'''^  eight  ^hundred  and  sixty-two  (except  an  in- 
*-  ^  strument  chargeable  with  duty  as  a  bill  of  exchange  oi 
promissory  note) — 

(1)  Which  is  made  or  issued  in  the  United  Kingdom; 

(2)  Which,   the  interest  thereon  being   payable   in   the  United 

Kingdom,  is  assigned,  transferred,  or  in  any  manner  nego 
tiated  in  the  United  Kingdom. 

By  sec.  3  of  the  same  act,  Every  person  who  in  the  United  King 
dom  makes,  issues,  assigns,  transfers,  or  negotiates,  or  pays  an^ 
interest  upon  any  foreign  security  not  being  duly  stamped,  sbal 
forfeit  the  sum  of  twenty  pounds. 

By  sec.  115,  The  commissioners  may  at  any  time,  without  refer 
ence  to  the  date  thereof,  allow  any  foreign  security  to  be  stamped 
without  the  payment  of  any  penalty,  upon  being  satisfied,  in  »n^ 

(g)  Bepealing  eecB.  113  and  114  of  the  principal  act.     See  Orenfall  v. 
,  ComtnieHioiiera  of  Inland  Revenue,  L.  R.,  1  Ex.  D.  242,  aa  towhat  conatitutee 

a  making  or  iasaing. 
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manner  that  they  may  think  proper,  that  it  was  not  made  or  issued, 
and  has  not  heen  transferred,  assigned,  or  negotiated  within  the 
United  Kingdom,  and  that  no  interest  has  been  paid  thereon  within 
the  United  Kingdom. 

By.  sec.  116,  The  duty  upon  a  notarial  act,  and  upon  the  protest 
by  a  notary  public  of  a  bill  of  exchange  or  promissory  note,  may 
be  denoted  by  an  adhesive  stamp,  which  is  to  be  cancelled  by  the 
notary. 

By  sec.  120,  The  term  "  receipt "  means  and  includes  any  note, 
memorandum,  or  writing  whatsoever  whereby  any  money  amounting 
to  two  pounds  or  upwards,  or  any  bill  of  exchange  or  promissory 
note  for  money  amounting  to  two  pounds  or  upwards,  is  acknowl- 
edged or  expressed  to  have  been  received  or  deposited  or  paid,  or 
whereby  any  debt  or  demand,  or  any  part  of  a  debt  or  demand,  of 
the  amount  of  two  pounds  or  upwards,  is  acknowledged  to  have 
been  settled,  satisfied,  or  discharged,  or  which  signifies  or  imports 
any  such  acknowledgment,  and  whether  the  same  is  or  is  not  signed 
with  the  name  of  any  person. 

By  sec.  121,  The  duty  upon  a  receipt  may  be  denoted  by  an  ad- 
hesive stamp,  which  is  to  be  cancelled  by  the  person  by  whom  the 
receipt  is  given  before  he  delivers  it  out  of  his  hands. 

By  sec.  122,  A  receipt  given  without  being  stamped  may  be 
stamped  with  an  impressed  stamp  upon  the  terms  following  ;  that  is 
to  say — 

(1)  Within  fourteen  days  after  it  has  been  given,  on  payment  of 

the  duty  and  a  penalty  of  five  pounds ; 
*(2)  After  fourteen  days,  but  within  one  month  after  it  r«i  i  o-i 
has  been  given,  on  payment  of  the  duty  and  a 
penalty  of  ten  pounds ; 
and  shall  not  in  any  other  case  be  stamped  with  an  impressed  stamp. 

By  sec.  128,  If  any  person — 

(1)  Gives  any  receipt  liable  to  duty  and  not  duly  stamped ; 

(2)  In  any  case  where  a  receipt  would  be  liable  to  duty  refuses  to 

give  a  receipt  duly  stamped ; 
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(3)  Upon  a  payment  to  the  amount  of  two  pounds  or  upwards 
gives  a  receipt  for  a  sum  not  amounting  to  two  pounds,  or 
separates  or  divides  the  amount  paid  with  intent  to  evade 
the  duty ; 
he  shall  forfeit  the  sum  of  ten  pounds. 


SOHBDULB  TO   THE   ABOVE   ACT. 

£.  8.  d. 
Agrebmbmt  or  any  MemoraWdum  of  an  Agreement  made  in  England 
or  Ireland  under  hand  only,  or  made  in  Scotland  without  any  clause 
of  registration,  and  not  otherwise  specifically  charged  with  any  duty, 
whether  the  same  be  only  evidence  of  a  contract  or  obligatory 
upon  the  parties  from  its  being  a  written  instrument    .        •        .006 

Exemptions. 

(1)  Agreement  or  memorandum,  the  matter  whereof  is  not  of 

the  value  of  5Z. 

(2)  Agreement  or  memorandum  for  the  hire  of   any  laborer, 

artificer,  manufacturer,  or  menial  servant. 

(3)  Agreement,  letter,  or  memorandum  made  for  or  relating  to 

the  sale  of  any  goods,  wares,  or  merchandise. 

(4)  Agreement  or  memorandum  made  between  the  master  and 

mariners  of  any  ship  or  vessel  for  wages  on  any  voyage 
coastwise  from  port  to  port  in  the  United  Kingdom. 
And  see  section  36. 

Bank  Note — 

For  money  not  exceeding  12 0  0    5 

Exceeding  II.  and  not  exceeding  21. 0  0  10 

"         22.               **                5/ 0  13 

"         6/.               "              102 0  19 

"102.               "              202 0  2    0 

"       202,               "              302 0  3    0 

"       302.               "              602. 0  5    0 

"       602.               «            1002 0  8    6 

And  see  sections  45,  46  and  47. 

[*114]  *BiLL  OP  Exchange — 

Payable  on  demand,  (i) 0    0    1 

(i)  Though  post-dated,  a  penny  stamp  is  enough.  The  test  is,  does  instru- 
ment on  face  of  it  comply  with  the  act :  Gatty  v.  Fry,  L.  R.,  2  Ex.  Div.  266  ; 
Currie  v.  Misa,  L.  R.,  1  A  p.  555  ;  where  by  custom  the  draft  was  not  to  be 
available  till  the  next  foreign  post  day. 
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BiLt  or  ExcHANOE  of  my  other  kind  whatsoever  (except  %  bank  note] 
BndPBoHissoRr  Note  of  an j  kind  whatsoever  [except  a  bank  note) 
drawn  or  eipremed  to  be  payable,  or  actually  paid  or  indorsed,  or 
in  any  manner  negotiated  in  the  United  Kingdom  : 
Where  the  amount  or  volne  of  the  money  for  which  the  bill  or 

note  it  drawn  or  made  doee  not  exceed  51.          .        .        .        .00 
Eiceeds  51.  and  does  not  exceed  lOi 0    0 


"     501.  "  751 0    0    9 

"     7«.  "  lOOi 0    10 

"  loot— 

for  every  lOOl.,  and  also  for  any  fractional  part  of  1001.  of  auoh 
amount  or  value 010 

£lxempti(mt. 

(1.)  Bill  or  note  issued  by  the  Governor  and  Company  of  the 
Bank  of  England  or  Bank  of  Ireland. 

(2.)  Draft  or  order  drawn  by  any  banker  in  the  United  King- 
dom upon  any  other  banker  in  the  United  Kingdom,  not 
payable  to  bearer  or  to  order  and  used  »otely  for  the  pur- 
pose of  aettling  or  clearing  any  account  between  ench 

(3.)  Letter  written  by  a  banker  in  the  United  Kingdom  to  any 
other  banker  in  the  United  Kingdom  directing  the  pay- 
ment of  any  gnm  of  money,  the  aame  not  being  payable 
to  bearer  or  to  order,  and  such  letter  not  being  sent  or  de- 
livered to  the  person  to  whom  payment  is  to  be  made,  or 
to  any  person  on  bis  behalf. 

(4.)  Letter  of  credit  granted  in  the  United  Kingdom  authorizing 
drafts  to  be  drawn  out  of  the  United  Kingdom  payable 
in  the  United  Kingdom. 

(5.)  Draft  or  order  drawn  by  the  Accountant  General  of  the 
Court  of  Chancery  in  England  or  Ireland. 

(6.)  Warrant  or  order  for  the  payment  of  any  annuity  granted 
by  the  CommisBioners  for  the  Reduction  of  the  National 
Debt,  or  for  the  payment  of  any  dividend  or  interest  on 
any  share  in  the  goremment  or  parliamentary  stocks  or 

(7.)  Bill  drawn  by  the  Lords  Commissioners  of  the  Admiralty, 
or  by  any  person  under  their  authority,  under  the  au- 
thority of  any  act  of  Parliament,  upon  and  payable  by  the 
Accountant  General  of  the  Navy. (ft) 

(i)  Repealed  35  A  36  Vict  e.  20,  s.  T,  so  far  as  the  "  authority  of  an  act  of 
Parliament"  is  ooncerned. 
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L  ll^J  *(8.)  Bill  drawn  (according  to  a  form  prescribed  by  her  maj- 
esty's orders  by  any  person  duly  authorized  to  draw  the 
same)  upon  and  payable  out  of  any  public  account  for 
any  pay  or  allowance  of  the  ^ army  or  other  expenditure 
connected  therewith. 
(9.)  Coupon  or  warrant  for  interest  attached  to  and  issued  with 

any  security. 
And  see  sections  48,  49,  50,  51,  52,  53,  54  and  55. 

MoRTQAOE,  Bond,  Bebsnture,  Cotbnant,  Warrant  of  Attorney 
to  confess  and  enter  up  judgment,  and  Foreign  Security  of  any 
kind. 

(1.)  Being  the  only  or  principal  or  primary  security  for — 

The  payment  or  repayment  of  money  not  exceeding  25Z.  0    0    8 

Exceeding  252.  and  not  exceeding  50Z 0    13 

"         502.  "  lOOl.  . 

"        100/.  "  150/.  . 

'*        150/.  *'  200/.  . 

"       200/.  "  250/.  . 

"       250/.  "  300/.  . 

"       300/. 
For  every  100/.,  and  also  for  any  fractional  part  of 

100/.,  of  such  amount 0    2    6 

(2.)  Being  a  collateral,  or  auxiliary,  or  additional,  or  substituted 
security,  or  by  way  of  further  assurance  for  the  above- 
mentioned  purpose  where  the  principal  or  primary  se- 
curity is  duly  stamped : 
For  every  100/.,  and  also  for  any  fractional  part  of 

100/.,  of  the  amount  secured 0    0    6 

(3.)  Transfer,  Assignment,  Disposition,  or  Assignation  of  any 
mortgage,  bond,  debenture,  covenant,  or  foreign  security, 
or  of  any  money  or  stock  secured  by  any  such  instrument, 
or  by  any  warrant  of  attorney  to  enter  up  judgment,  or 
by  any  judgment : 
For  every  100/.,  and  also  for  any  fractional  part  of 
100/.,  of  the  amornt  transferred,  assigned,  or  dis- 
poned          006 

/"     The  Mun« 

And  also  where  any  further  money  is  added  to  the  money  ]     p^oi^ 

1         J  J  S     ■•cvritT  for 

already  secured /  nuh  nu-thor 

v.       money. 

(4.)  Reconveyance,  Release,  Discharge,  Surrender,  Resurrender, 

Warrant  to  vacate,  or  Renunciation  of  any  such  security 

as  aforesaid,  or  of  the  benefit  thereof,  or  of  the  money 

thereby  secured : 

For  evx.ry  100/.,  and  also  for  any  fractional  part  of 

100/.,  of  the  total  amount  or  value  of  the  money  at 

any  time  secured 0    0    6 

And  see  sections  105,  106,  107,  108,  109,  110,  111,  112,  113,  114 
and  115, 
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'Psonsi  of  KDj  bill  of  ezchaoge  or  promissorj  note: —  [*11^] 

Where  the  dot;  on  the  bill  or  note  doea  not  exceed  1*.      .       j  t^a  -S^ 


In  kDj  other  oaae .010 

And  seo  sectdon  116. 

RicEiFT  given  for,  or  npoo  the  pajment  of,  money  amounting  to  21. 
or  DpwardB 0    0    1 


(1.)  Receipt  given  for  monej  deposited  in  any  bank,  orwithanj 
banker,  to  be  accounted  for  and  expressed  to  be  roceived 
of  the  person  to  whom  the  same  is  to  be  accounted  for. 

(2.)  Acknovledgiiient  by  any  banker  of  the  receipt  of  any  bill 
of  exchange  or  promissory  note  for  the  purpose  of  being 
preHCDted  for  acceptance  or  payment. 

(3.)  Receipt  given  for  or  upon  the  payment  of  any  parliament- 
ary taxes  or  duties,  or  of  money  to  or  for  the  use  of  her 

(4.)  Receipt  given  by  the  Accountant  General  of  the  Navy  for 
any  money  received  by  him  for  the  service  of  the  navy. 

(5.)  Receipt  given  by  any  agent  for  money  imprested  to  him  on 
account  of  the  pay  of  the  army. 

(6.)  Receipt  given  by  any  officer,  seaman,  marine  or  soldier,  or 
his  repreicntativea,  for  or  on  account  of  any  wages,  pay 
or  pension  due  from  the  Admiralty  or  Army  Pay  Office. 

(7.)  Receipt  given  for  the  consideration  money  for  the  purchase 
of  any  share  in  any  of  the  government  or  parliamentary 
stocks  or  funds,  or  in  stock  of  the  East  India  Company, 
or  in  the  stocks  and  funds  of  the  Secretary  of  State  in 
Council  of  India,  or  of  the  Qovernor  and  Company  of  the 
Bank  of  England,  or  of  the  Bank  of  Ireland,  or  for  any 
dividend  paid  on  any  share  of  the  s^d  stocks  or  funds 
Tespectively. 

(8.)  Receipt  given  for  any  principal  money  or  interest  dne  on 
an  exchequer  bill, 

(9.)  Receipt  written  upon  a  bill  of  exchange  or  promissory  not« 
dnly  stamped. 
(10.)   Receipt  given  upon  any  bill  or  note  of  the  Governor  and 
Company  of  the  Bank  of  England  or  the  Bank  of  Iruland. 
(11.)  Receipt  indorsed  or  otherwise  written  upon  or  contained  in 
any  instrument  liable  to  stamp  duty,  and  duly  stamped, 
acknowledging  the  receipt  of  the  consideration  money 
therein  expressed,  or  the  receipt  of  any  principal  money, 
interest,  or  annuity  thereby  i-icured  or  ther:  in  mentioned. 
(12.)  'Beoeipt  given  for  drawback  or  bounty  upon  the  exporta-  f-^i-iy-i 
tion  of  any  goods  or  merchandise  from  the  United  King-  *-  ■* 
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(13.)  Receipt  (liven  for  the  return  of  an j  duties  of  custome  apOD 
certiGcatea  of  over  entry. 

(14.)  Receipts  iodoreed  upon  any  bill  drawn  bj  the  Lords  Com- 
miEaionere  of  Che  Admiraltj,  or  b;  anj  person  under  tbejr 
authoritj,  or  under  the  authority  of  any  flat  of  Parlia- 
ment, upon  and  payable  by  the  Acoountant  Qeneral  of  the 

And  see  seotiona  120, 121,  122  and  123. 

It  appears  that  the  following  instrnments  are  free  from  duty  andei 
this  and  previoQs  statutes ; — 

Bills  and  notes  of  the  Bank  of  England  and  Bank  of  Ireland  ;(I) 
Notes  for  one  pound,  one  guinea,  two  pounds  or  two  guineas, 

payable   to  bearer  on  demand,   iaaned  by  the   Bank  of 

Scotland,  Royal  Bank  of  Scotland,  and  British  Linen 

Company  ;(m) 
Bills  or  notea  issued  by  bankers  paying  a  composition  in  lieu  of 

the  stamps  ;(n) 
Bills  drawn  for  the  expenses  of  the  navy  and  army  ;(o} 
Notes  of  ]oan,(j))  friendly, (9)  and  building  socieliea.{r) 

An  instrument  that  has  been  paid  at  maturity  by  the  party  pri- 
marily  liable  cannot  be  rei88ued.(8} 

Sank  notes  issued  duly  stamped,  or  issued  unstamped  by  a  bankei 
duly  licensed  or  otherwise  authorized  to  issue  unstamped  bank  notes, 
may  be  from  time  to  time  reissued  without  further  duty.(t) 

(1)  55  Geo.  3,  c.  184,  s.  21 ;  T  &  8  Vict.  0.  32,  a.  7 ;  Ezemp.  Tit.  I. 

(fn)d5Geo.3,  c.  184,  s.  23. 

(»)  9  Geo.  4,  c.  23  ;  7  Geo.  4,  0.  46,  s.  16 ;  7  4  8  Vict.  c.  32,  a.  22^  17  &  IS 
Vict.  o.  83,  8.  11  i  33  &  34  Viot.  o.  S7,  a.  46. 

(o)  Eiemp.  Tita.  7  and  8. 

(p)  See  5  &  6  Will.  4,  o.  23  ;  3  &  4  Vict.  0.  UO;  21  Vict  c.  19.  Although 
the  form  of  the  note  given  by  the  statute  be  joint  only,  yet  a  joint  and  eeveral 
note  ia  within  the  exception :  Brodburn  e.  Whitbread,  5  M.  &  G.  439  (44  B. 
C.  L.  E.)  i  ace  ante,  p.  7. 

{q)  38  &  39  Vict.  e.  60,  s.  15,  repealing  18  &  19  Viot.  c.  63.  But  they  musi 
be  atrictly  for  the  purposes  of  the  society,  and  not  generally  negotiable ; 
Attorney-General  v.  Gilpin,  40  L.  J.,  Ex.  134. 

(r)  37  4  38  Viot.  c.  42,  a.  41. 

[a]  Morley  v.  Culverwell,  7  M.  ft  W.  174;  Bartrum  v.  Caddy,  9  A.  &  E.27S 
(36  E.  C.  L.  R.) ;  1  P.  4  D.  207 ;  Woodward  v.  Pell,  37  L.  J.,  Q.  B.  41 ;  L. 
R.,  4  Q.  B.  55.     See  post,  p.  173. 

(tj  33  &  34  Vict.  c.  97,  s.  46.  For  penalty  both  on  issuer  and  receiver  of  a 
note  unduly  iasued  unstamped,  see  sec.  47  (1)  and  (2),  and  55  Geo.  3,  c.  1S4, 
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The  reservation  of  interest  on  a  bill  or  note  does  not  in  any  ease 
render  a  larger  stamp  necessary ;  for  the  object  of  the  legislature 
was  to  impose  a  pro  raid  stamp  duty  on  the  sum  actually  due  at  the 
time  of  taking  the  security,  and  not  *upon  what  might  be- 
come due  in  future  for  the  use  of  the  money  ;{u)  although  ■*  -■ 
interest  be  reserved  from  a  day  prior  to  the  date  of  the  instru- 
ment, (a;) 

A  bill  or  note  not  duly  stamped  is  not  available  nor  evidence  in 
law  or  equity  for  any  purpose  in  furtherance  of  its  original  design, 
not  even  as  an  admission.(y)  But  an  instrument  not  duly  stamped 
might  always  be  looked  at  for  a  collateral  purpose.  In  an  action 
for  money  lent,  the  plaintiflTs  witnesses  proved  that  plaintiff  had 
lent  defendant  402.,  and  that  defendant  had  given  him  a  prom- 
issory note  on  unstamped  paper :  the  defendant's  case  was  that 
plaintiff  had  inveigled  him  to  drink,  and  that  the  transaction  was 
fraudulent.  The  note  was  produced.  Lord  Ellenborough:  '^The 
note  certainly  cannot  be  received  in  evidence  as  a  security,  or  to 
prove  the  loan  of  the  money ;  but  I  think  it  may  be  looked  at  by 
the  jury  as  a  contemporary  writing  to  prove  or  disprove  the  fraud 
imputed  to  the  plaintiff."  The  note  was  put  in,  and  had  very  much 
the  appearance  of  having  been  written  by  a  drunken  man.  Verdict 
for  the  defendant.(2)  The  statute  17  k  18  Vict.  c.  83,  s.  27,  con- 
tained an  express  provision  that  an  unstamped  instrument  might  be 
admitted  in  any  criminal  proceeding.  But  long  before  that  statute 
it  had  been  held  no  defence  in  a  prosecution  for  forgery  that  the 

(»)  Praessing  v.  Ing,  4  B.  &  Aid.  204  (6  £.  G.  L.  R.). 

\x)  Wills  p.  Noot,  4  Tyrw.  726. 

(y)  s.  17 ;  Wilson  v,  Vysar,  4  Taunton  288 ;  Jardine  p.  Payne,  1  B.  &  Ad. 
663  (20  £.  0.  L.  R.) ;  Cundy  v.  Marriott,  1  B.  &  Ad.  696.  But  an  unstamped 
instrument  was  admissible  to  prove  an  agreement  illeg^ :  Goppock  v.  Bower, 
4  M.  &  W.  361  ;  or  to  prove  usury :  Nash  v.  Duncomb,  1  M.  &  Rob.  184;  or 
to  corroborate  a  witness :  Dover  v.  Maestaer,  5  Esp.  92 ;  or  to  refresh  bis 
memory:  Maughan  v.  Hubbard,  8  B.  &  0.  14  (15  E.  G.  L.  R.).  In  Smart  p. 
Nokes,  6  M.  &  Q.  911  (46  £.  G.  L.  R.),  the  Gourt  of  G.  P.  allowed  an  un- 
stamped bill  to  be  given  in  evidence  to  negative  by  antioipation  a  plea  of  pay- 
ment.    Sed  query,  and  see  s.  17. 

(z)  Gregory  v.  Eraser,  3  Gamp.  454 ;  and  see  Holmes  p.  Sizsmith,  7  Ex.  802 . 
Watson  V.  Poulson,  15  Jnr.  1111 ;  Keablev.  Payne,  8  A.  &  £.  555  (35  £.  G.  L' 
JR.) ;  Reg.  r.  Gompertz,  9  Q.  B.  324  (58  £.  G.  L.  R.). 
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instrument  was  not  duly  stamped.(a)  So  it  has  been  held  that  if 
A.  and  B.  enter  into  a  written  agreement,  duly  stamped,  and  after- 
wards enter  into  another  written  agreement  on  the  same  subject- 
matter,  but  inconsistent  with  the  first,  and  not  stamped,  though  the 
plaintiff  cannot  give  the  second  agreement  in  evidence^  it  may  be 
looked  at  by  the  court  to  prove  that  the  first  agreement  was  re- 
'  scinded.(6)  But  when  the  *acceptor  of  a  bill  required  the 
^  -■  drawer,  who  was  an  illiterate  person,  to  take  his  second  ac- 
ceptance at  six  months,  in  lieu  of  payment,  and  the  drawer  having 
assented,  the  acceptor's  son  wrote  the  second  bill  on  the  back  of 
the  first,  and  the  drawer  and  acceptor  signed  the  second  bill,  and 
then  the  acceptor's  son  drew  a  line  through  the  acceptance  on  the 
first  bill ;  it  was  held,  in  an  action  on  the  first  bill  by  the  drawer 
against  the  acceptor,  that  the  second  bill  could  not  be  submitted  to 
the  jury  for  the  purpose  of  enabling  them  to  judge  whether  the 
canoelling  of  the  original  acceptance  were  with  the  assent  of  the 
plaintiff.  (<?) 

A  note,  reciting  that  deeds  had  been  deposited  as  a  security,  does 
not,  as  a  note,  require  a  mortgage  stamp.(c{)  A  promissory  note 
which  amounted  to  a  mortgage  might  formerly  have  been  impressed 
with  the  mortgage  stamp  after  it  was  made.(e) 

The  objection  to  the  want  of  a  stamp  should  in  general  be  taken 
before  the  instrument  is  read.  But  where  the  defect  requires  ex- 
trinsic evidence  to  show  it,  the  instrument  is  to  be  shown  to  the 
judge,  and  the  ground  of  objection  afterwards  proved.(/)  If  a 
judge  at  Nisi  Prius  rule  against  a  stamp  objection,  his  decision  can- 
not be  reviewed,  and  he  ought  not  to  reserve  the  point.((;r)    The 

(a)  Rex  V.  Hawkswood,  Baylej,  6th  ed.  91 ;  3  East,  P.  C.  955 ;  Rex  v. 
Tea^ue,  Bayley,  6th  ed.  574 ;  2  East,  P.  C.  79. 

(h)  Reed  v.  Deere,  1  B.  &  G.  261  (8  £.  0.  L.  R.) ;  see  Swears  v.  Wills,  1 
Esp.  317. 

(c)  Sweeting  v.  Halse,  9  B.  <Sb  C.  365  (17  E.  C.  L.  R.) ;  4  M.  &  Ri  287.  It 
was  held  in  Jones  v.  Ryder,  4  M.  &  W.  32,  that  a  promissory  note,  improperly 
stamped,  could  not  be  received  in  evidence  to  take  a  case  oat  of  the  Statute 
of  Limitations ;  and  see  Holmes  v.  Mackrell,  3  0.  B.,  N.  S.  789  (91  E.  0.  L.  R.). 

(d)  Fancoart  v.  Thorne,  9  Q.  B.  312  (58  E.  C.  L.  R.). 

(e)  Wise  r.  Charlton,  4  A.  &  £.  786  (31  E.  C.  L.  R.)  j  6  N.  &  M,  362 ;  2  H. 
k  W.  49.  See,  however,  s.  53  (2).  As  to  the  necessity  of  the  higher  stamp, 
see  s.  8,  Part  II. 

(/)  Field  V,  Woods,  7  Ad.  &  El.  114  (.34  E.  C.  L.  R.) ;  2  Nev.  &  P.  117. 
(g)  17  &  18  Vict  c.  125,  s.  31 ;  Siordet  o.  Kaczinski,  17  C.  B.  251  (84  E.  C. 
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absence  of  a  stamp  on  a  bill  or  note  cannot  be  pleaded  unless  the 
plea  show  that  the  instrument  cannot  be  made  good  by  being 
stamped  before  the  trial.(A) 

» 

If  a  bill  be  either  lost,. or  detained  by  the  opposite  side  after 
notice  to  produce,  the  presumption  of  law  is  that  it  was  duly 
stamped,  unless  the  contrary  be  shown. (t) 

L.  R.)  ;  Heiser  v.  Grout,  5  H.  &  N.  35.  But  see  EamoB  v.  Smith,  1  Jur.,  N. 
8.  1025. 

(h)  Bradley  e.  Bardsley,  15  L.  J.,  Ex.  115 ;  3  D.  &  L.  476 ;  14  M.  &  W.  873. 
See,  however,  Lazarus  v.  Gowie,  3  Q.  B.  465  (43  £.  0.  L.  R.) ;  Tattersall  p. 
Feamley,  17  C.  B.  368  (84  E.  C.  L.  R.). 

(i)  Marine  Insurance  Co.  v.  Hanside,  L.  R.,  5  H.  L.  625. 
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.  1 


If  a  man  seek  to  enforce  a  simple  contract,  he  most,  in  pleadin 
aver  that  it  was  made  on  good  consideration,  and  must  substantia 
that  allegation  b;  proof.  But  to  this  rule  bills  and  notes  are  i 
exception.'     It  is  never  necessary  to  *aver  consideratii 
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for  any  engagement  on  a  bill  or  note,  or  to  prove  the  ezis 


'  Where  an  order  is  not  a  draft  or  an;  deaoripdon  of  negotiable  mercaut 
paper,  a  consideration  for  its  acceptance  must  be  alleged  and  proved :  Ric 
ardson  c.  Carpenter,  2  Sweenj  360.  There  is  a  diB^notion  between  a  ralual 
consideration  other  than  money  and  a  money  oouaideradon ;  in  the  (ora 
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enee  of  such  consideration,  unless  &  presumption  against  it  be  raised 
by  the  evidence  of  the  adverse  party,  or  unless  it  appear  that  in- 
justice will  be  done  to  the  defendant,  or  that  the  law  will  be  violated, 
if  the  plaintiff  recover.  In  the  case  of  other  simple  contracts,  the 
law  presumes  that  there  was  no  consideration  till  a  consideration 


ease  the  sli/^htest  oonsideration  will  support  a  promisa  to  pay  the  largest 
amoant;  in  the  latter  the  consideration  will  support  a  promise  only  to  the 
extent  of  the  money  forming  the  consideration :  Sawyer  v.  McLouth,  46  Barb. 
350.  Where  two  sign  a  note,  consideration  moving  to  one  will  sustain  the 
action  against  both :  Crawford  v.  Shaw,  1%  Indiana  495 ;  Myers  r.  Sunderland, 
4  Greene  567 ;  Hoxie  e.  Hodges,  1  Oregon  251.  A  note  given  in  consideration 
of  a  wholly  unfounded  claim,  but  before  suit  upon  such  claim,  cannot  be 
recovered  upon  by  the  payee:  Sullivan  v.  Collins,  18  Iowa  228.  The  with- 
drawal of  a  suit  upon  a  note  for  $1500,  alleged  by  the  defendants  to  be 
forged,  is  a  sufficient  consideration  for  a  note  of  $1000 :  Grant  v.  Chambers, 

I  Yroom  323.  As  to  compromise  of  doubtful  claim  as  a  consideration :  Cams 
V.  Hunter,  28  New  York  389 ;  Richardson  v,  Comstock,  21  Ark.  69.  When 
a  patented  invention  is  practically  useless,  the  assignment  of  a  right  to  con- 
struct and  use  the  same  under  the  patent  does  not  constitute  a  consideration 
for  a  promissory  note :  Rowe  v.  Blanchard,  18  Wise.  441 ;  Bierce  v.  Stocking, 

II  Gray  174;  Clough  v.  Patrick,  37  Vermont  421.  A  note  given  to  the 
mother  of  a  bastard  child  by  the  reputed  father,  to  relieve  himself  of  the 
statutory  liability  for  the  support  of  such  child  and  to  avoid  public  exposure, 
isjalid :  Hays  v.  McFarlan,  32  Georgia  699 ;  Jackson  v.  Finney,  33  Ibid.  512 ; 
Eaton  0.  Burns,  31  Indiana  390.  One  promissory  note  is  a  good  consideration 
for  another  given  in  exchange:  Savage  v.  Ball,  2  Green  142;  Rankin  v. 
Knight,  1  Taft.  &  Storer  515 ;  Bassett  v.  Bassett,  55  Barb.  505. 

As  to  what  constitutes  a  sufficient  consideration,  see  Winsted  Bank  v,  Webb, 
46  Barb.  177 ;  Hynds  v.  Hays,  25  Indiana  31 ;  Brenner  9.  Gundershiemer,  14 
Iowa  82 ;  Green  v.  Shepherd,  5  Allen  589 ;  Parkman  v.  Brewster,  15  Gray 
271 ;  Hudson  v.  Busby,  48  Mo.  35 ;  Weaver  v.  Lapsley,  42  Ala.  601 ;  Hen- 
derson R.  R.  Co.  e.  Mass,  2  Duvall  242;  Courtney  v.  Doyle,  10  Allen  122; 
Prescott  V.  Ward,  Ibid.  203 ;  Rutledge's  Adm'rs  v.  Townsend,  38  Ala.  706 ; 
Repplier  v.  Bloodgood,  1  Sweeny  34 ;  Hockenbury  v.  Meyers,  34  New  Jersey 
(Law)  347  ;  Hildebum  v.  Curran,  15  P.  F.  Smith  59 ;  Van  Astyne  v.  Sorley, 
32  Texas  518  ;  Calvert  v,  Williams,  64  N.  Car.  168 ;  Campbell  r.  Waters,  21 
Louis.  Ann.  325 ;  Kenigsberger  o.  Wingate,  31  Texas  42 ;  Battle  v.  Weems, 
44  Ala.  105 ;  Stafford  v.  Fargo,  35  Illinois  481 ;  Bourne  v.  Ward,  51  Maine 
191 ;  Sullivan  v,  Collins,  18  Iowa  228 ;  Harrod  v.  Black,  1  Duvall  180 ; 
Linton  v.  Porter,  31  Illinois  107 ;  Black  River  Bank  v,  Edwards,  10  Gray 
387 ;  Williams  v.  Nichols,  10  Gray  83  ;  Petersborough  Railroad  o.  Chamber^ 
lin,  44  N.  Hamp.  494 ;  Rock  v.  Nicholls,  3  Allen  342 ;  Henry  v.  Ritenour, 
31  Indiana  136;  Jones  v,  Horner,  10  P.  F.  Smith  214;  Wren  v.  Hoffman, 
41  Minn.  616;  Baldwin  v.  Van  Deusen,  37  New  York  487 ;  Thrall  v.  Mead, 
40  Vermont  540. 
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appear ;  in  the  case  of  contracts  on  bills  or  notes,  a  consideration  is 

presumed  till  the  contrary  appear,  or  at  least  appear  probable.(ay 

• 
(a)  To  obtain  the  usual  decree  in  a  creditor's  suit  it  is  not  sufficient  for  the 
plaintiff  to  put  in  an  acceptance  of  the  testator  proved  as  an  exhibit  Query, 
whether  any  evidence  should  be  given  of  the  consideration :  Keaton  v.  Lynch, 

1  T.  &  Col.  J  N.  S.  437.  And  where  an  account  is  directed  by  a  court  of  eq- 
uity to  be  taken  of  dealings  between  an  attorney  and  his  client,  it  is  not  suffi- 
cient that  the  attorney  produce  bills  and  notes  given  by  the  client  to  him,  he 
must  prove  the  consideration  :  Jones  v.  Thomas,  2  T.  &  Col.  498. 

^A  promissory  note  imports  a  consideration,  and  none  need  be  proved 
unless  it  be  impeached :  Middlebury  v.  Case,  6  Verm.  165 ;  Shoonmaker  v, 
Roosa,  17  Johns.  301 ;  Jerome  v,  Whitney,  7  Ibid.  321 ;  Mims  v.  Whiddon, 

2  Baily  451 ;  Horn  v.  Fulley,  6  N.  Hamp.  511  *,  Goshen  Turnpike  v.  Hurtin, 
9  Johns.  217 ;  Camp  v.  Tompkins,  9  Conn.  545 ;  McMahon  v.  Crochett, 
Minor  362 ;  Mandeville  v.  Welch,  5  Wheat.  277  ;  Hunley  v.  Lang,  5  Porter 
154  ;  Thompson  v.  Armstrong,  5  Alabama  383  ;  Coburn  p.  Odell,  10  Foster 
540 ;  Mitchell  v,  Rome  Railroad  Co.,  17  Georgia  574 ;  Smith  v.  Poor,  37 
Maine  462  ;  Labadie's  Ex.  v,  Chouteau,  37  Mo.  413  ;  Gamwell  v.  Mosely,  11 
Gray  173 ;  Richardson  v,  Comstock,  21  Ark.  69 ;  Arnold  v,  Sprague,  34 
Vermont  402 ;  Nevins  v.  Chapman,  15  Louis.  Ann.  353 ;  Ware  v.  Kelly,  22 
Ark.  441  'y  Richardson  v.  Carpenter,  2  Sweeny  360.  The  consideration  of  a 
promissory  note  is  inquirable  into  between  the  original  parties :  Slade  v, 
Halsted,  7  Cowen  322  ;  Pearson  v.  Pearson,  7  Johns.  26  ;  Parish  o.  Stone, 
14  Pick.  198  ;  Barnet  v,  Offerman,  7  Watts  130 ;  Geiger  ».  Cook,  3  Watts  & 
Serg.  266  ;  Haynes  v.  Thom,  3  Foster  386  ;  Small  v.  Clewly,  62  Maine  155. 
A  promissory  note  given  for  a  void  patent  right  is  without  consideration,  notwith- 
standing the  vendor  believed  at  the  time  of  the  sale  that  the  patent  was  valid : 
Dickinson  v.  Hall,  14  Pick.  217  ;  Higgins  v.  Strong,  4  Blaokf.  182  ;  Jollip  o. 
Collins,  21  Missouri  338  ;  Lester  e.  Palmer,  4  Allen  105  ;  First  Nat.  Bank  v, 
Sturgis,  8  Kans.  660.  So  to  pay  a  forged  note :  Workman  v.  Wright,  33  Ohio 
St.  405.  By  heir  for  debt  of  ancestor  barred  by  limitation :  Didlake  v,  Robb, 
1  Woods  680.  In  a  suit  by  the  payee  against  the  acceptor,  the  consideration 
as  between  the  drawer  and  acceptor  cannot  be  inquired  into  :  Powder  Co.  v, 
Sineheimer,  48  Md.  411.  The  maker  of  a  note  is  not  precluded  from  show- 
ing want  of  consideration  by  the  fact  that  the  note  was  made  to  defraud 
creditors,  the  payee  being  conusant  of  that  intent :  Weaver  v.  Pierce,  24 
Pick.  141.  This  last  case  it  will  be  difficult  to  reconcile  with  the  dictates  of 
sound  policy  if  it  accords  with  the  principle  settled  by  the  cases.  That  prin- 
ciple is  that  in  pari  delicto  potior  est  conditio  defendentis.  If  a  party  can  make 
out  his  case  or  his  defence  without  showing  the  fraud,  it  cannot  be  objected 
to  him  by  the  other  party  who  is  also  a  particeps.  Here  the  case  of  the  plain- 
tiff is  made  out  by  the  production  of  the  note.  It  is  primd  facie  evidence  of 
consideration.  The  defendant  shows  want  of  consideration,  and  in  so  doing 
certainly  the  actual  reason  why  the  note  was  given  must  appear.  Suppose  he 
succeeds  in  making  out  that  there  was  no  consideration  without  disclosing 
the  fraud,  the  plaintiff  may  contradict  that  evidence  by  showing  that  there 
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The  defendant  is  not  permitted  to  put  the  plaintiff  on  proof  on 
the  consideration  which  the  plaintiff  gave  for  the  bill  unless  the  de- 
fendant can  make  out  a  primd  fade  case  against  him,  by  showing 
that  the  bill  was  obtained  from  the  defendant  or  from  some  inter- 
mediate party  by  undue  means,  as  by  frdud  or  force,(&)  or  that  it 
was  lost,  or  that  it  was  originally  infected  with  illegality.(c) 

It  was  formerly  held  that  the  defendant  could  call  on  the  plain- 
tiff to  prove  consideration  by  showing  the  bill  to  be  an  accommo- 

(h)  As  to  a  note  obtained  by  duress  of  goods,  see  K earns  v.  Durell,  6  G.  B. 
596  (60  £.  0.  L.  R.).  The  distinction  seems  to  be  between  a  payment^  or  a 
transaction  in  the  nature  of  payment,  which  is  void  for  duress  of  goods,  and 
a  contract,  which  cannot  be  so  avoided.  As  to  compulsion  in  the  nature  of 
duress  of  land,  see  Close  v.  Phipps,  7  M.  &  G.  586  (49  £.  C.  L.  R.)-  See  also 
Atkinson  v,  Denby,  30  L.  J.,  Exch.  361 ;  7  N.  &  M.  934. 

(c)  Harvey  o.  Towers,  6  Exch.  656 ;  Mather  v.  Lord  Maidstone,  26  L.  J.,  C. 
P.  58  ;  1  C.  B.,  N.  8.  273  (87  E.  C.  L.  R.).  But  a  wager  which  is  not  pro- 
hibited, but  only  void  under  8  &  9  Vict.  o.  109,  has  been  held  not  to  be  such  an 
illegality  of  consideration  as  will  change  the  burthen  of  proof:  Fitch  o. 
Jones,  5  E.  <fc  B.  238  (85  E.  C.  L.  R.). 

was  a  consideration,  to  wit,  an  engagement  to  hold  against  creditors  for  the 
use  of  the  maker,  though  that  consideration  was  an  intended  fraud.  It  is  a 
mistake  to  put  such  a  case  on  the  same  footing  as  an  honest  accommodation 
note.  It  has  a  consideration  sufficient  to  sustain  it  as  between  the  parties, 
though  it  is  void  as  to  third  parties  :  see  Murphy  v.  Hubert,  10  Penn.  State 
Rep.  58  *,  which  was  indeed  the  case  of  an  executed  grant,  but  the  difference 
does  not  seem  to  be  material.  '*  Courts  of  justice  do  not  sit  to  extricate  a 
rogue  from  his  toils.  To  enable  a  party  to  show  a  secret  trust  in  the  face  of 
an  absolute  deed  the  purpose  must  have  been  an  honest  one,  else,  by  secret 
fraudulent  device,  a  dishonest  man  would  be  sure  never  to  lose,  and  he  has 
the  chance  of  gaining.  He  may  accomplish  his  fraudulent  design  and  then 
he  is  sure  to  get  back  his  property,  or,  what  is  the  same  thing,  keep  it  for  his 
family.  This  would  be  affording  encouragement  to  such  frauds.  On  the  con- 
trary, it  is  the  policy  of  common  sense  and  common  law  to  environ  a  person 
with  all  possible  perils,  and  to  make  it  appear  that  honesty  is  the  best  policy." 
In  an  action  on  a  note  it  is  a  good  defence  that  it  was  given  to  plaintiff  for 
goods  conveyed  for  the  purpose  of  defrauding  his  creditors :  Hamilton  v. 
Scall,  25  Missouri  165.  Statement  of  consideration  in  note  does  not  affect 
holder  with  notice  of  equities:  Dougherty  o.  Perry,  ,35  Ind.  15;  Hen- 
neberry  9.  Morse,  56  111.  394 ;  Newton  Go.  v,  Diers,  10  Neb.  284  ;  Collins  o. 
Bradbury,  64  Me.  37  ;  Union  Ins.  Co.  o.  Greenleaf,  64  Me.  123.  Nor  recital 
of  security :  Duncan  v.  Louisville,  13  Bush  378 ;  Towns  r.  Rice,  122  Mass. 
67 ;  Howry  v.  Eppinger,  34  Mich.  29  j  Kelley  v.  Whitney,  45  Wis.  110 ;  Tay- 
lor p.  Curry,  109  Mass.  36. 
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dation  bill,  or  that  the  defendant  received  no  value.(d)  But  it  is  now 
r*1221  d^fij^^^iv^'y  settled,  after  consideration  *by  all  the  judges, 
that  mere  absence  of  consideration  received  bj  the  defend- 
ant will  not  entitle  him  to  call  on  the  plaintiff  to  prove  the  con- 
sideration which  the  plaintiff  gave.  "There  is,". says  Lord  Abin- 
ger,  delivering  the  judgment  of  the  Court  of  Exchequer,  "  a  sub- 
stantial distinction  between  bills  given  for  accommodation  only  and 
cases  of  fraud,  inasmuch  as  in  the  former  case  it  is  to  be  presumed 
that  money  has  been  obtained  upon  the  bill.  If  a  man  comes  into 
court  without  any  suspicion  of  fraud,  but  only  ats  the  holder  of  an 
accommodation  bill,  it  may  fairly  be  presumed  that  he  is  a  holder 
for  value.  The  proof  of  its  being  an  accommodation  bill  is  no  evi- 
dence of  the  want  of  consideration  in  the  holder.  If  the  defend- 
ant says,  *  I  lent  my  name  to  the  drawer  for  the  purpose  of  his  rais- 
ing money  upon  the  bill,  the  probability  is  that  money  was  obtained 
upon  the  bill.'     Unless,  therefore,  the  bill  be  connected  with  some 

(d)  See  Heath  v.  Sansom,  2  B.  &  Ad.  291  (22  £.  C.  L.  R.) ;  DuDcan  v.  Scott, 
1  Camp.  100 ;  Grant  0.  Vaughan,  3  Burr.  1516 ;  King  v.  Milsom,  2  Camp.  5  ; 
Paterson  v.  Uardacre,  4  Taunt.  114;  Thomas  v.  Newton,  2  C.  &  P.  606  (12 
E.  C.  L.  R.) ;  De  la  Chaumette  o.  Bank  of  England,  9  B.  &  0.  208  (17  £.  0. 
L.  R.) ;  Basset  v.  Dodgin,  10  Bing.  40  (25  E.  C.  L.  R.) ;  3  M.  <&;  Scott  417 ; 
Simpson  v,  Clarke,  2  C,  M.  &  R.  342 ;  1  Gale  237,  s.  c.  It  was  formerly 
necessary,  in  order  to  enable  the  defendant  to  put  the  plaintiff  on  proof  of 
consideration,  that  the  defendant  should  have  given  the  plaintiff  notice  to 
prove  consideration:  Paterson  v.  Hardacre,  4  Taunt  114;  Bayley,  6th  ed. 
474,  500.  It  is  now,  however,  settled  that  notice  to  prove  consideration  is  not 
necessary :  Mann  v.  Lent,  1  M.  &  M.  240;  10  B.  &  C.  877  (21  E.  C.  L.  R.) ; 
Heath  V,  Sansom,  2  B.  &  Ad.  291  (22  E.  C.  L.  R.) ;  Bailey  v.  Bidwell,  13  M. 
&  W.  75  ;  and  it  is  now  seldom  given.  It  was,  however,  before  the  new  rules, 
often  prudent  to  give  notice ;  **  For  it  is,"  says  Lord  Tenterden,  *'  matter  of 
comment  if  no  notice  were  given,  or  if  it  were  not  given  at  a  reasonable 
time :"  Mann  v.  Lent,  1  M.  &  M.  240 ;  10  B.  &  C.  877  (21  E.  C.  L.  R.).  It 
was  formerly  held  that  where  the  consideration  given  by  the  plaintiff  was  dis- 
puted, and  a  notice  to  that  effect  had  been  given,  the  plaintiff  must  go  into 
his  whole  case  in  the  first  instance,  and  could  not  reserve  the  proof  of  con- 
sideration as  an  answer  to  the  defendant's  case :  Delauney  v,  Mitchell,  1 
Stark.  439  (2  E.  C.  L.  R.) ;  Humberts.  Ruding,  Chitty,  9th  ed.  651 ;  Spooner 
p.  Gardiner,  R.  &  M.,  N.  P.  C.  86 ;  Best,  C.  J.,  in  C.  P.  But  now  in  all  the 
courts  the  plaintiff  i^  allowed  to  prove  the  handwriting  and  make  out  a  primd 
facie  case,  and  afterwards,  in  answer  to  the  defendant's  case,  to  prove  con- 
sideration :  R.  &  M.  255,  n.  If,  however,  he  call  witnesses  to  prove  the  con- 
sideration in  the  first  instance,  he  will  not  be  allowed,  after  the  defendant's 
case  has  closed,  to  call  other  witnesses  for  the  same  purpose.  See  Browne  v. 
Murray,  R.  &  M.  254. 
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fraud,  arid  a*8U8picion  of  fraud  be  raised  from  its  being  shown  that 
something  has  been  done  with  it  of  an  illegal  nature,  so  that  it  has 
been  clandestinely  taken  away,  or  has  been  lost  or  stolen  (in  which 
cases  the  holder  must  show  that  he  gave  value  for  it),  the  ar^UB 
probancU  is  cast  upon  the  defendant."(6)  ^ 

{e)  Mills  e.  Barber,  1  M.  &  W.  425;  5  Dowl.  77 ;  2  Gale  5;  Percival  v. 
FramptoD,  2  C,  M.  &  R.  180 ;  3  Dowl.  748 ;  Whittnker  v.  Edmnnds,  1  M.  & 
K.  366 ;  1  Ad.  k  £.  638  (28  £.  C.  L.  R.),  s.  c. ;  Jacob  v.  Hungate,  1  M.  &  R. 
445 }  Clarke  v.  HolmeB,  2  F.  &  F.  75.  It  has  been  held  by  the  Court  of  Ex- 
chequer that  a  mere  admission  on  record  is  not  sufficient  to  put  the  plaintiff 
on  proof  that  he  is  a  holder  for  value,  but  that  the  presumption  against  his 
title  must  be  raised  by  evidence  before  the  jury  :  Edmonds  v.  Groves,  2  M.  & 
W.  642;  5  Dowl.  775  ;  and  see  Smith  r.  Martin,  9  M.  &  W.  304;  Fearn  v. 
Filica,  7  M.  &  G.  513  (49  £.  C.  L.  R.).  The  Court  of  Queen's  Bench,  how- 
ever, have  held  otherwise :  Bingham  v.  Stanley,  1  G.  &  D.  23  ;  2  Q.  B.  117 
(42  £.  C.  L.  R.) ;  Robins  v.  Maidstone,  4  Q.  B.  815  (45  £.  C.  L.  R.). 


^  If  the  indorser  of  a  promissory  note  proves  that  it  was  issued  fraudu- 
lently by  the  maker,  the  holder  may  be  called  on  to  show  what  consideration 
he  gave  for  it:  Holme  v.  Karsper,  5  Binn.  469 ;  Thompson  v.  Armstrong,  7 
Alabama  256 ;  Woodhull  v.  Holmes,  10  Johns.  231 ;  Knight  p.  Pugh,  4  Watts  & 
Serg.  445 ;  Jarden  v,  Davis,  5  Whart.  338 ;  McClintock  v.  Cummins,  2  McLean 
98 ;  Bertrand  o.  Barkman,  8  English  150 ;  Catlin  v.  Hansen,  1  Duer  309 ;  The 
Exchange  Bank  v.  Monteith,  17  Barbour,  S.  C.  Rep.  171 ;  Wilson  o.  Lasier,  11 
Grattan  477  ;  Perrin  v.  Noyes,  39  Maine  384  ;  McKesson  v.  Stanberry,  3  Ohio 
(N.  S.)  156 ;  Ross  9.  Bedell,  5  Duer  462 ;  Bank  v.  Gibson,  Ibid.  574 ;  Bisseil  v. 
Morgan,  11  Gushing  198  ;  Gray  o.  The  Bank  of  Kentucky,  5  Casey  365 ;  Hutch- 
inson V.  Boggs,  4  Ibid.  294 ;  Kelley  v.  Ford,  4  Iowa  140 ;  Whithed  v.  Mc Adams, 
18  Texas  551 ;  Hillebrant  v.  Ash  worth.  Ibid.  307  ;  Tucker  v,  Morrell,  1  Allen 
528 ;  Clark  o.  Pease,  41  N.  Hamp.  414 ;  Merriam  v.  Granite  Bank,  8  Gray  254  ; 
Porter  v.  Gunnison,  2  Grant's  Cases  297  ;  Albietz  e.  Mellon,  1  Wright  367  ; 
Devlin  v.  Clark,  31  Missouri  22  ;  Sistermans  v.  Field,  9  Gray  331 ;  Hoffman 
V,  Foster,  7  Wright  137  ;  Maples  v,  Browne,  11  Ibid.  458  ;  Union  Bank  r. 
Kyan,  21  Louis.  Ann.  551 ;  Holden  v.  Cosgrove,  12  Gray  216 ;  Graham  v. 
Maguire,  39  Geo.  531  ;  Harbison  v.  Bank  of  Indiana,  28  Indiana  133 ;  Perkins 
V,  Proot,  47  N.  Hamp.  387 ;  Latham  v.  Smith,  45  Illinois  25 ;  Shipley  o. 
Carroll,  Ibid.  285 ;  Gage  v.  Sharp,  24  Iowa  15  ;  Loom  is  v.  Metcalf,  30  Iowa 
382 ;  Woodward  v.  Rogers,  31  Ibid.  342;  Sloan  v.  Union  Banking  Co.,  17  P. 
.F.  Smith  470  ;  Sistermans  v.  Field,  9  Gray  331 ;  Hoffman  v.  Foster,  7  Wright 
137  ;  Maples  v.  Browne,  12  Ibid.  458  ;  Fairthome  v.  Garden,  1  Houston  197  ; 
Kinney  v.  Knox,  27  Wis.  183 ;  Atlas  Bank  v,  Doyle,  9  R.  I.  76  ;  Cummings 
V.  Thompson,  18  Minn.  246 ;  Mnller  v.  Ponder,  6  Lans.  N.  Y.  473.  The 
holder  of  a  bank  note  proved  to  have  been  stolen  is  not  bound  to  show 
how  he  came  by  the  bill :  Wyer  v.  Dorchester  Bank,  11  Cushing  51.  Duress 
is  a  ground  to*  call  on  holder  to  prove  value :  Clark  v.  Peace,  41  New  Hamp- 
shire 414.    Want  of  consideration  as  between  the  original  parties  will  not 
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*We  sb&U  hereafter  see  that  to  an  action  against  the 
commodating  party  it  is  no  defence  that  the  pkintif 
transferree  for  value,  had  notice  that  the  bill  was  an  accommodai 
bill,  and  even  took  it  after  it  was  due.(/} 

If  the  defendant  plead  that  the  note  was  made  on  an  illegal  ( 

{/)  Scopoit  and  obapter  si. 

cut  upon  the  indorsee  the  onus  of  proving  that  he  ia  a  holder  for  value  :  ! 
cott  e.  Martin,  6  Harjland  509  ;  Ross  d.  Bedell,  5  Daer  462.  The  luscotD 
dation  acceptor  cannot  object  thtit  the  bill  nas  put  in  oirculation  in  frau 
an  agreement  between  the  pajee  and  the  drawer  to  which  he  was  net  a  pa 
Winn  c.  Wilkine,  35  MiaaiBsippi  186.  When  there  is  full  ooneideratioi 
the  acceptance  of  a  bill  it  is  not  material  whether  the  bill  is  applied  accon 
to  the  original  undertaking- of  the  parties  or  to  another  purpose:  Mooi 
Ward,  1  Hilton  337.  The  innocent  holder  of  a  negotiable  note,  the 
Bideration  of  which  hae  wholly  failed,  is  not  bound  to  prove  that  he  paid  Vi 
foi  it :  Wilson  v.  Lazier,  1 1  Grattan  477.  Proof  of  fraud  or  want  or  fat 
of  conaideration  obliges  the  holder  to  prove  value :  Ross  v.  Drinkard,  3o , 
bama  434.  The  part;  who  aeeka  to  defend  againat  the  holder  by  reaso 
some  payment,  set-off  or  equity  against  the  payee  or  an  intermediate  ho 
must  show  that  the  holder  did  not  give  value  for  it,  or  raise  a  presumptio 
that  fact  sufficient  to  call  upon  him  to  explain  how  he  came  by  it:  Mine 
Beed,  26  Alabama  730.  The  burden  of  proof  that  a  note  waa  obtained  t 
fidt  in  the  uaual  course  of  business  is  thrown  on  the  plaintiff  by  very  A 
circumstances :  Porter  e.  Gunnison,  2  Grant's  Caaea  297.  There  is  in 
eases  a  presumption  of  bonafida  in  the  bolder:  Gray  d.  The  Bonk  of  I 
tucky,  5  Casey  365 ;  Palmer  c.  Goodwin,  5  California  458  -,  Cook  v.  He] 
5  Wisconsin  1U7  ;  Hill  c.  Croft,  S  Caaey  186.  Fraud  or  want  of  couBid 
tion  is  no  defence  for  either  the  maker  or  accommodation  indoraer  of  a  pi 
issory  note  as  against  a  bon&  jide  holder  for  value,  to  whose  possesaic 
eame  before  maturity  in  the  due  course  of  trade,  without  notice ;  but  whe 
note  woe  purchased  under  such  circumstanoea  at  a  discount,  it  will  be  het 
have  been  negotiated  in  the  way  of  trade  only  to  the  amount  advanced  by 
purehaaer :  Holeman  v.  Hobson,  8  Humph.  127.  Where  a  promissory  d 
indorsed  by  the  payee  for  tbe  accommodation  of  the  maker,  is  negotiate<i 
the  latter  in  violation  of  an  agreement  between  them,  the  holder  cannoi 
cover  againat  auch  payee  unless  he  received  the  note  in  good  faith  for  a  v 
able  consideration  and  without  notice  of  the  arrangement :  Small  r.  Smit 
Denio  583.  An  indoraer  of  &  note  for  the  accommodation  of  the  maker 
without  consideration,  and  that  fact  being  known  to  the  indorsee  when  he  I 
the  bill,  is,  notwithstanding,  liable  to  the  indorsee ;  and  even  if  the  indoi 
takes  the  note  after  it  is  due :  Brown  o.  Mott,  7.Johns.  361 ;  Pierson  v.  B( 
2  Duer  33.  Contra,  Tucker  v.  Jenckes,  5  Allen  330.  An  aocommoda' 
acceptor  is  bound  to  pay  it  though  he  was  known  to  be  such  by  the  ho^ 
when  be  received  the  bill :  Cronin  r.  Kellogg,  20  Illinois  U. 
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BideratioD,  and  that  the  plaintiff  gave  no  value,  and  the  plaintiff  put 
the  whole  plea  in  issue,  it  will  be  sufficient  for  the  defendant  to 
prove  the  illegality,  which  will  cast  on  the  plaintiff  the  burthen  of 
proving  con8ideration.(^)  And  in  a  case  of  fraud  the  defendant 
will  equally  cast  the  burthen  of  proving  consideration  on  the  plain- 
tiff by  proving  so  much  of  the  plea  as  alleges  that  he,  the  defend- 
ant, was  defrauded  of  the  bill. (A) 

But  the  defendant  is  in  all  cases  at  liberty  to  show  affirmatively, 
by  his  own  witnesses,  absence  or  failure  of  consideration,  where  on 
the  issues  raised  that  would  be  a  defence.^ 

The  common  phrase,  ^^  band  fide  holder  for  value^^  is  a  very  loosfe 
and  ambiguous  expression.  It  may  either  mean  a  holder  for  real 
value  in  contradistinction  to  a  holder  for  apparent  or  pretended 
value,  or  it  may  mean  a  holder  not  only  for  real  value,  but  also 
without  notice  of  any  fraud,  illegality,  or  other  vice  affecting  the 
title  to  the  bill.'   The  former,  that  is  to  say,  a  holder  for  real  value, 

{g)  Bailey  v,  Bidwell,  13  M.  k  W.  73.  And  see  Harvey  v.  Towere,  6  Exch. 
656. 

(h)  Ibid. ;  but  see  Brown  v.  Philpot,  2  M.  &  Rob.  285,  overruled,  however, 
by  Smith  r.  Braine,  20  L.  J.,  Q.  B.  204 ;  16  Q.  B.  244  {71  E.  C.  L.  R.) ;  Berry 
r.  Alderman,  23  L.  J.,  CP.  35 ;  14  C.  B.  95  (78  E.  C.  L.  R.) ;  Hall  p.  Feather- 
stone,  27  L.  J.,  Exch.  309 ;  3  H.  &  N.  284. 

^  When  a  mortgage  given  at  the  same  time  with  the  execution  of  a  negoti- 
able note  and  to  secure  payment  of  it  is  subsequently,  but  before  the  maturity 
of  the  note,  transferred  bond  fide  for  value,  with  the  note,  the  holder  of  the 
note  when  obliged  to  resort  to  the  mortgage  is  unaffected  by  any  equities 
arising  between  the  mortgagor  and  mortgagee  subsequently  to  the  transfer, 
and  of  which  he  the  assignee  had  no  notice  at  the  time  it  was  made.  He 
takes  the  mortgage  as  he  did  the  note :  Carpenter  v.  Longan,  16  Wallace 
(S.  C.)  271. 

*  As  to  what  constitutes  a  bond  fide  holder  for  value,  clear  of  equities  be- 
tween the  original  parties,  see  Chrysler  v.  Renois,  43  N.  York  209 ;  Arnold 
V.  Sprague,  34  Vermont  402  •,  Henderson  v,  Bondurant,  39  Mo.  369  -,  Lane  v. 
Krekle,  22  Iowa  399;  Lathrop  v.  Donaldson,  22  Iowa  234;  Wightman  o. 
Hart,  37  Illinois  123 ;  Worthington  v.  Curd,  22  Ark.  277 ;  Cook  r.  Larkin, 
19  Louis.  Ann.  507 ;  Wood  worth  o.  Huntoon,  40  Illinois  131 ;  Fletcher  r. 
Schaumberg,  41  Mo.  501 ;  Bradford  o.  Beyer,  17  Ohio  St.  388  *,  Blackwell  r. 
Dexkie,  23  lOwa  63 ;  Pratt  r.  Coman,  37  N.  York  440 ;  Bromley  ©.  Walker, 
61  Barb.  203 ;  Holden  r.  Kirby,  21  Wis.  149 ;  Ward  v,  Wick,  17  Ohio  St. 
169;  Holden  v,  Kirby,  21  Wis.  149;  Benior  v.  Paquin,  40  Verm.  199;  Tobey 
9.  Chipman,  13  Allen  123 ;  Haskell  o.  Mitchell,  53  Maine  468 ;  Bacon  v. 
Bamham,  37  N.  York  614;  Wheeler  v.  Maillot,  20  Louis.  Ann.  75;  Brown 
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with  or  without  notice,  is  the  correct  sense  of  the  expression. (i)   I 

a  man  may  really  give  part  or  the  whole  value  for  a  bill,  though 

(i)  See  Other  o.  Rich,  10  Ad.  ft  E.  784  (37  E.  0.  L.  R.). 

D.  Penfield,  36  N.  Tork  473  ;  Depu j  d.  Schujler,  45  Illinois  306 ;  Qigt 
Sharp,  24  Iowa  15 ;  De  Witt  c.  Perkins,  22  Wis.  473  ;  Coltoa  c.  Sterlinf;, 
Louis.  Add.  282;  Jones  n.  Beirjhill,  25  Iowa  289;  Eeliogg  d.  French, 
Qraj  354;  Qrabam  v.  Wilson,  6  Kaosas  489  ;  Bojoe  v.  Oejer,  2  Mich.  C. 
71 ;  Clark  v.  Tharer,  105  Mobb.  21S ;  Elliott  v.  Levinf;B,  54  Illinois  213 ;  Pe 
r.  McClelland,  2  Bond  42 ;  HapfEOod  v.  Needham,  59  Maine  442 ;  Calboai 
Albin,  48  Mo.  304 ;  Qibbe  t>.  Linaburg,  22  Mich.  479 ;  Fetters  v.  Mur 
National  Bank,  34  Indiana  251  ;  Lne  c.  Cbillicothe  Branch  Bank,  1  B< 
367  ;  Michigan  Bank  e.  Eldred,  9  Wallace  (S.  C.)  544;  Hamiil  v.  Mason, 
Illinois  488 ;  Douglass  d.  Matting,  29  Iowa  498  ;  Davis  e.  West  Sarab 
Union,  32  Md.  285;  Hamilton  v.  Vought,  34  N.  Jeraej  (Law)  187;  P 
Bank  v.  Watson,  42  N.  York  490 ;  Whitney  e.  Snjder,  2  Lansing  477 ;  Fi 
ing  c.  Clark,  82  Mass.  74  ;  Qilbert  c.  Sharp,  2  Lansing  412;  Rjan  v.  Ch 
13  Iowa  589  ;  Claflin  e.  Farmers'  Bank,  ::5  N.  York  293 ;  Strutbers  v.  Kend 

5  Wright  214;  Tufts  c.  Shepherd,  49  Maine  313;  State  Bank  r.  Foi,  3  Blat< 

C.  C.  431  ;  Eckert  v.  Cameron,  7  Wright  120 ;  Biuley  v.  Smith,  14  Ohio  (N. 
396 ;  Harpbam  t>.  Hajnes,  30  Illinois  404  ;  Fierce  c.  Ricker,  16  N.  Hai 
322 ;  Kelly  v.  Peraber,  35  Vermont  183 :  Connecticut  River  Bank  v.  Fren 

6  Allen  313;  Essex  CouDty  Bank  D.  Russell,  29  N.  York  673  ;  Aurora  c.  W 
22  Indiana  88  ;  Manny  v.  Olendinning,  15  Wis.  50 ;  Holmes  v.  Paul,  3  Grai 
Gas.  299 ;  Barker  o.  Valentine,  10  Ora?  341  ;  Marford  v.  Davis,  28  N.  Y 
481 ;  Kitchel  v.  Schcnck,  29  Ibid.  515;  Wilson  v.  Mechanics'  Bank,  9  Wri 
488;  Miller  c.  Consolidation  Bank,  12  Wrigbt514;  Marine  Bank  c.  Cleme] 
31  N.  York  33;  Russell  c.  Scudder,  42  Barb.  31  ;  Van  Buskirk  t>.  Day, 
Illinois  260;  Vinton  v.  Peck,  14  Mich.  287  ;  Wlnsteod  v.  Davis,  40  Miss.  7 
Younker  v.  Martin,  18  Iowa  143  ;  FiankUn  v.  Twogood,  Ibid.  515 ;  McQu 

D.  Irwin,  49  N.  Y,  (S.  C.)  396  ;  Loses  v.  Bissell,  76  Pa.  St.  459 ;  Partridg 
Smith,  2  BisB.  183  ;  Georgia  National  Bank  r.  Henderson,  46  Qa.  487  i  Bu 
ley  f.  Second  National  Bank,  35  New  Jersey  (Law)  400;  Benedict  r.  DcGp 
1  Abb.  N.  Y.  125 ;  Day  f.  Saunders,  Ibid.  495 ;  Harger  v.  Wilson,  63  Bt 
N.  Y.  237  ;  First  National  Bank  v.  Crawford,  2  Cin.  (Ohio)  125. 

If  the  first  indorsee  acquired  a  right  of  action  by  beiug  a  boitd  fide  [ 
chaser  without  notioe,  before  maturity,  he  could  transfer  a  perfect  title  as  i 
after  as  before  the  note  fell  doe :  Woodman  v.  Churchill,  52  Maine  58 ;  I 
eett  0.  Avery,  15  Ohio  St.  299  ;  Feabodj  v.  Rees,  18  Iowa  571.  The  quest 
whether  negotiable  paper  was  taken  in  the  regular  course  of  business  retol 
itself  into  the  inquiry  whether  mercantile  paper  is  ordinarily  used  in 
manner  in  which  the  paper  was  used,  and  whether  a  hnsiness  man  wo 
ordinarily  have  received  the  paper  in  tbe  circumstanees  in  which  it  ^ 
offered :  Roberts  v.  Hall,  37  Conn.  205.  The  mere  fact  that  a  negoli« 
promissory  note  was  acquired  under  suspicious  circumstances  will  not  in' 
idate  it  in  the  hands  of  tbe  holder,  unless  the  ciroumstances  were  such  t 
bad  faith  on  his  part  can  be  reasonably  inferred  therefrom :  Hamiltoi 
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have  fnll  jiotice  of  the  fraud  or  illegality  of  the  original  consider- 
ation.(A;)  He  may  think  that  the  vice  in  the  original  concoction  of 
the  bill  cannot  be  proved,  or  will  not  be  set  up  as  a  defence,  or  he 
may  rely  on  the  solvency  of  other  parties  to  the  instrument. 

The  ambiguity  will  be  avoided  if  we  divide  the  subsequent  holders 
of  negotiable  instruments  vitiated  by  illegality,  ^statutable 
invalidity,(Z)  or  fraud,  into  two  classes :  first,  transferrees    »-         -' 
without  value;  and,  secondly,  transferrees  with  notice. 

The  distinction  is  important,  bi/ecause  the  burthen  of  proof  in 
the  two  cases  is  different. 

As  soon  as  it  appears  to  the  jury  by  the  defendant's  evidence 
that  the  bill  was  originally  infected  with  fraud,  invalidity  or  ille- 
gality, then  it  is  plain  that,  the  original  holder's  title  being  de- 
stroyed, the  title  of  every  subsequent  holder,  which  reposes  on  that 
foundation  and  no  other,  falls  with  it.  Hence  it  appears  that  the 
plaintiff,  the  transferree,  can  then  have  no  title  till  he  shows  that  he, 

{k)  See  the  observations  of  Alderson,  B.,  in  Smith  v,  MartiD|  9  M.  <S^  W.  307. 
(I)  E.  g.,  a  gaming  contract. 

Yought,  34  New  Jersey  (Law)  187.  See  Sturges  v.  Metropolitan  National 
Bank,  49  Illinois  220;  Phelan  v.  Moss,  17  P.  F.  Smith  59 ;  Taylor  v.  Atkinson, 
54  Illinois  196 ;  City  Bank  v.  Perkins,  29  N.  York  554. 

Nothing  but  clear  evidence  of  knowledge  or  notice,  fraud  or  malajides^  can 
impeach  the  primd  Jade  bill  of  the  holder  of  negotiable  paper  taken  before 
maturity:  Moorehead  t;.  Gilmore,  77  Pa.  St  118;  Farrell  v.  Lovett,  68  Me. 
326.  Gross  negligence,  although  evidence  of  mcUa  JideSj  is  not  alone  suffi- 
cient to  defeat  the  bill  of  a  holder :  Bank  v.  Hooper,  47  Md.  88.  Holder  for 
value  only  affected  by  bad  faith  :  Hotchkiss  v.  National  Bank,  21  Wall.  354 ; 
Cooke  V.  U.  S.,  12  Blatchf.  43 ;  Smith  v,  Livingston,  111  Mass.  342;  Comstock 
V.  Hannah,  76  111.  530 ;  Bank  r.  Stoneware  Co.,  4  Mo.  App.  276 ;  Johnson  v. 
Way,  27  Ohio  St.  374 ;  Shreeves  v,  Allen,  79  111.  553 ;  Hamilton  v.  Marks,  66 
Mo.  167.  Equities  admitted  as  against  holders  not  bond  fide  or  for  value: 
Stricklin  v,  Cunningham,  55  111.  293.  Estoppel  by  declaration  of  maker  that 
he  has  no  defence :  Rose  v.  Harvey,  30  Ind.  77  ;  Sackett  v.  Keller,  22  Ohio  St. 
554.  Bond  fide  holder  is  protected  against  defences  only  to  the  extent  of 
what  he  or  some  prior  holder  has  paid ;  Huff  r.  Wagner,  63  Barb.  N.  Y.  217 ; 
Holcomb  t>.  WyooS,  35  New  Jersey  (Law)  35 ;  Dresser  v,  Missouri  R.  R.  Co., 
3  Otto  9'2.  Pledgee  of  an  accommodation  note  can  only  recover  the  amount 
of  the  debt  secured  by  the  pledge :  Blydenborg  v,  Thayer,  1  Abb.  N.  Y.  156 ; 
Atlas  Bank  v.  Doyle,  9  R.  I.  76.  The  fact  that  a  bond  fide  holder  of  a  note 
originally  affected  by  fraud  purchased  it  for  less  than  its  face  will  not  affect 
his  right  to  recover  the  whole :  Lay  v.  Wissman,  36  Iowa  305. 
13 
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or  Bome  other  bolder  under  whom  he  claimB,  has  given  valne  for 
bil1.(7)i)  Therefore,  where  the  question  ie  thus  raised,  whether 
transferree  be  a  holder  for  value,  it  is  not  for  the  defendant  to  pi 
the  absence  of  value,  but  for  the  plaintiff,  the  transferree,  to  pi 
value  given  either  by  himself  or  bj  some  one  under  whom 
claim8.(n) 

But  it  is  otherwise  when  the  question  is  raised  whether  the  pi 
tiff,  the  transferree,  had  notice  of  the  original  illegality  or  fri 
For  he  having  shown,  or  it  being  admitted  or  undisputed,  thai 
or  his  predecessor  in  title  gave  value,  he  has  a  new  and  indepenc 
title.  And  though  possible,  it  is  not  likely,  that  notice  of  the  o 
inal  fraud  or  illegality  would  be  communicated  to  subsequent  b 
era.  If,  therefore,  the  defendant  seek  to  impeach  this  new  tith 
alleging  notice  of  tho  fraad  or  illegality,  it  is  for  him  to  prove  i 
The  averment  that  the  plaintiff  had  notice  of  the  fraud  or  the 
gality  is  not  only  in  form  but  in  substance  an  affirmative  allegat 
and  the  maxim  applies,  "Ei  incumhit  prohatio  qui  dicit."{py 
sides,  until  the  recent  alteration  in  the  law,  allowing  the  plaintil 
be  examined  as  a  witness  on  his  own  behalf,  it  might  have  been 
possible  for  the  plaintiff  to  prove  the  negative.     Lastly,  fraud, 

(m)  Smith  D.  Martin,  9  M.  t  W.  304 ;  Bailej  v.  Bidwell,  ]3  M.  t  W. 
Harvey  c.  Tovrera,  6  Exch.  656. 

(n)  Hogg  V.  Skene,  34  L.  J.,  C.  P.  155. 

(o)  Goodman  v.  Harvey,  4  Ad.  t  E.  STO  (31  E.  C.  L.  R.).  See  the  ol 
TationB  of  Parke,  B.,  in  Bailey  v.  Bidwell,  13  M.  ft  W.  75  ;  Oakeley  e.  Oodi] 
11  C.  B.,  N.  S.  805  (103  E.  C.  L.  R.).  So  hold  at  the  second  trial  of  thie 
case,  in  conformitj  with  the  opinion  of  the  majority  of  (he  Court  of  Com 
Pleas,  who  bad  previonslj  granted  a  new  trial  on  other  groundB,  2  F.  i 
«56. 

(p)  So  where  the  defendant  alleges  that  the  plaintifi*  took  the  bill  aft 
was  due,  it  lies  on  the  defendani  to  prove  it.    See  Che  chapter  on  Tkamsi 

*  The  axgignmeiit  of  a  negotiable  note  before  its  maturity  raises  the 
sumption  of  a  want  of  notice  of  any  defence  to  it;  and  this  presnm] 
stands  until  it  is  overcome  by  suEBcient  proof:  Carpenter  c.  Longan,  16  ' 
lace  (S.  C.)  271.  The  holder  of  negotiable  paper  indorsed  is  presumed  I 
bond  fide:  Harrison  v.  Pipe,  48  Miss.  46-,  Horton  o.  Bajne,  52  Mo.  531. 
doTsee  with  notice  stands  in  the  shoes  of  previous  iudocpee  widiont  no 
Simon  v.  Merritt,  33  Iowa  S37 ;  Commlssiouera  e.  Clark,  4  Otto  278 ;  Tb( 
t>.  Roddle,  66  Ind.  326 ;  Homy  v.  Cooper,  35  Iowa  257 ;  Hogan  o.  Moor 
Ga.  156 }  Riley  o.  Schawacker,  50  Ind.  502. 
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wbich  is  the  same  thing,  participation  in  *a  fraud,  is  never 
to  be  presumed  without  proof,  but,  nevertheless,  the  proof 
need  not  be  direct,  it  may  be  indirect  and  circumstantial. 


[*125] 


But  absence  of  consideration  moving  from  the  plaintiiT,  proved 
by  the  defendant,  or  otherwise  afSrmatively  established,  may  in 
some  cases  be  primd  facie  evidence  of  notice  to  the  plaintiff  of 
fraud  or  illegality. 

Although  notice  to  the  plaintiff  himself  be  established,  that  alone 
will  not  destroy  his  right  to  recover,  if  he  can  make  a  further  in- 
dependent title  under  any  intermediate  holder  who  gave  value,  and 
had  not  notice.  ' 

Notice  of  illegality  or  fraud  is  either  particular  or  general. 

Particular  or  explicit  notice  is  where  the  holder  had  notice  of  the 
particular  facts  avoiding  the  bill.  But  notice  of  the  facts  more  or 
less  in  detail  is  not  necessary  in  order  to  invalidate  his  title.  It  is 
sufficient  if  he  had  general  notice. 

General  or  implicit  notice  is  where  the  holder  had  notice  that  there 
was  8ome  illegality  or  some  fraud  vitiating  the  bill,  though  he  may 
not  have  been  apprised  of  its  precise  nature.  Thus,  if  when  he 
took  the  bill  he  were  told  in  express  terms  that  there  was  something 
wrong  about  it,  without  being  told  what  the  vice  was,  or  if  it  can 
be  collected  by  a  jury  from  circumstances  fairly  warranting  such 
an  inference,  that  he  knew,  or  believed,  or  thought,  that  the  bill 
was  tainted  with  illegality  or  fraud,  such  a  general  or  implicit  notice 
will  equally  destroy  his  title.(j) 

A  willful  and  fraudulent  abstinence  from  inquiry  into  the  circum- 
stance8,(r)  where  they  are  known  to  be  such  as  to  invite  inquiry, 
will  (if  a  jury  think  that  the  abstinence  from  inquiry  arose  from  a 

(q)  Oakeley  v.  Ooddeen,  2  F.  &  F.  656. 

(r)  And  it  has  even  been  said  by  the  Court  of  Queen's  Bench  that  gross 
negligence  may  be  eoidence  of  fraud :  Goodman  v.  Harvey,  4  Ad.  &  E.  870 
(31  E.  C.  L.  B.). 
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belief  or  aaspicion  that  inquiry  would  diaclose  a  vice  in  the  b 
amount  to  general  or  implicit  notice.(«)^ 

*But  mere  negligence,  however  gross,  not  amounting 
'-  -'  willful  and  fraudulent  blindness  and  abstinence  from 
quiry,  will  not  of  itself  amount  to  notice,  though  it  may  be  evidej 
of  it.(() 

Where  the  holder  in  talcing  the  bill  employs  an  agent,  though  i 
principal  be  unaffected  with  notice  to  himself  personally,  yet  not 
to  the  agent  so  employed,  whether  explicit  or  implicit,  is  notice 
his  principal  the  holder.(u)  Perhaps,  however,  the  rule  may 
subject  to  this  qualification,  that  the  knowledge  of  the  agent, 
order  to  affect  his  principal,  must  either  have  been  acquired  by  i 
agent  in  the  same  transaction,  or  at  least  so  recently  as  that  it  m 
be  presumed  to  remain  in  bis  memory  ;  and  it  must  be  knowlcc 
of  a  fact  material  to  the  transaction,  and  which  it  would  be  I 
duty  of  the  agent  to  communicate  to  his  priQcipal.(x)     The  eff 

( j)  O&keley  b.  Ooddeen,  tapra ;  and  see  Jones  e.  Smith,  1  Hare  55 ;  W 
V.  Lord  EKiD0Dt,4  De  0.,  M.  &.  Q.  473  ;  AttorDej-GeDerol  t>.  Stephens,  6 
a.,M.&G.l]l. 

[t)  Qoodman  v.  Harvej,  tupra. 

(u)  Oakeley  v.  Ooddeen,  aupra. 

(x)  Wjllie  V.  Pollen;  32  L.  J.,  Ch.  T82. 

'  If  there  are  ciicumstancea  which  ought  to  put  a  holder  on  inquirj,  t 
he  does  make  inquiry  bond  fide  and  with  due  diligence,  he  will  be  protecU 
Belmont  Bank  o.  Uo^e,  7  Bosworth  543.  Where  &  partner  in  two  firms  it 
and  indorsed  in  the  name  of  one  of  them  a  note  payable  to  its  own  order,  a 
then  added  the  indorsement  of  the  other  firm,  the  fact  that  the  note  and 
dorsements  are  all  in  the  bandwritiog  of  that  partner  is  not  an  indication 
Buoh  a  want  of  good  faith  as  tc  make  it  the  duty  of  the  bank  discountio) 
to  inquire  into  his  authority  for  this  act:  Millei  e.  Coneolidation  Bank, 
Wright  514.  A  note  by  a  partner  in  favor  of  his  firm,  and  indorsed  bj  h 
in  the  firm  name,  indicates  nothing  that  affeots  a  subsequent  holder  with  Dot 
of  aoy  fraud  :  Parker  v.  Burgess,  5  Rhode  Island  2TT.  If  the  circumstaui 
are  such  as  would  excite  the  suspicion  of  a  prudent  and  careful  mau,  t 
holder  will  be  affected  with  notice  :  Roth  o.  Colvin,  32  Vermont  125  ;  Sw 
hart  V.  Boker,  36  Barbour  284.  A  party  taking  a  bank  note  in  good  fa 
may  recover  upon  it,  although  he  be  guilty  of  groas  negligenoe  in  not  asc 
tainiug  that  it  had  been  fraudulently  put  in  circulation :  Worcester  Bank 
Dorohester  Bank,  10  Cushiog  488 ;  Robinson  v.  Bank, -IS  Georgia  65. 
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of  notice  to  an  agent,  commonly  called  constraotive  notice,  is  not 
to  be  extended,  (y) 

Bat  wherever  the  agent's  conduct  amounts  to  fraud,  it  is  con- 
ceived that  the  innocent  principal  who  takes  the  benefit  of  the 
agent's  fraudulent  act  is  civilly  responsible  for  the  agent's  fraud.(j;) 

It  would  seem,  on  general  principles,  that  the  payment  of  no  bill 
of  exchange,  promissory  note  or  check,  given  by  the  maker  or  ac- 
ceptor to  the  payee,  as  a  gift,  inter  vivos^  can  be  enforced  by  action 
at  the  suit  of  the  donee  against  the  donor.(a)^  Thus,  where  a  bill 
of  exchange  was  accepted  by  the  defendant,  as  a  present  to  the 
payee,  who  indorsed  it  to  the  plaintiff  for  a  small  sum  advanced 
to  him.  Lord  EUenborough  held  that  the  plaintiff  was  only  entitled 
to  recover  so  much  as  he  had  advanced  on  the  bill.(&)  The  effect  of 
a  gift  of  a  negotiable  instrument,  payable  to  bearer,  or  indorsed  by 
the  donor  in  blank,  should  seem  on  principle  *to  be  this. 
As  between  the  donor  and  the  donee,  the  donor  cannot  re-  ^  ^ 
cover  the  bill  back  or  receive  the  amount  from  prior  parties,(c)  but 
the  donee  himself  cannot  sue  the  donor  upon  it.  As  between  the 
donee  and  the  other  prior  parties  to  the  bill,  they  are  liable  to  him. 
If  the  bill  be  not  transferable,  or  be  payable  to  order  and  not  in- 
dorsed, it  is  conceived  that  the  effect  of  a  gift  of  it  is  to  vest  the 
legal  property  in  the  paper  and  the  beneficial  interest  in  the  money 
in  the  donee  ;((2)  who,  however,  must  recover  from  prior  parties  in 
the  donor's  name. 

(y)  WylHe  v.  Pollen,  32  L.  J.,  Ch.  782. 

(z)  The  rale  of  the  civil  law  is  conceived  to  be  equally  the  rale  of  the  Eng- 
lish law,  "  Procuratoris  seientiam  et  dolum  nocere  debere  dominOf  neque  Pom' 
ponius  dubitat  neque  nos  dubitamus ;"  Dig.  14,  4,  5.  See  Cornfoot  r.  Fowke, 
6  M.  &  W.  373,  and  Udell  v,  Atherton,  30  L.  J.,  Exch.  337,  where  the  court 
were  equally  divided ;  7  H.  &  N.  172 ;  Eyn  r.  McDowell,  14  Ir.  C.  C.  Rep.  814. 

(a)  Milnes  r.  DawBon,  5  Exch.  948. 

(b)  Nash  r.  Brown,  Chitty,  10th  ed.  54;  and  see  Holiday  v,  Atkinson,  5  B. 
A  C.  501  (11  E.  C.  L.  R.) ;  8  D.  &  R.  163,  s.  c. ;  Easton  v,  Prachett,  4  Tyrwh. 
472 ;  1  C,  M.  &  R.  798  •  3  Dowl.  472 ;  1  Gale  33 ;  s.  c,  in  error,  2  C,  M.  & 
R.  542 ;  1  Gale  250 ;  but  see  Milnes  r.  Dawson,  4  Exch.  948. 

(c)  Milnes  r.  Dawson,  5  Exch.  948. 

(d)  See  Barton  v.  Gainer,  27  L.  J.,  Exch.  390 ;  3  H.  &  N.  387,  as  to  the 
effect  of  a  gift  of  a  specialty. 

'  A  promissory  note  given  by  a  parent  to  his  children  during  his  lifetime 
without  consideration  cannot  be  enforced  after  his  death  against  his  estate : 
Phelps  V,  Phelps,  28  Barbour  121. 
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The  same  general  rules  aa  apply  to  the  natore  of  the  consif 
ation  for  other  simple  contracts  are  also  applicable  to  the  ran 
contracts  on  a  bill  or  note.  It  may  suffice  to  observe  here,  for 
sake  of  the  unprofessional  reader,  that  a  consideration  is,  in  | 
era),  either  some  detriment  to  the  plaintiff,  sustained  for  the  8 
or  at  the  instance  of  the  defendant,  or  some  benefit  to  the  AeU 
ant(e)  moving  from  plaintiff.  Natural  affection  is  not  a  soffici 
consideration  to  support  a  simple  contract.(/) 

If  a  man  give  his  acceptance  to  another,  that  will  be  a  good  ( 
sideratioQ  for  a  promise,  or  for  another  bill  or  acceptance,  thoi 
such  first  acceptance  is,  after  all,  unpaid.fg-)  And,  therefore,  ci 
acceptances  for  mutual  accommodation  are  respectively  consic 
ations  for  each  other.(A)' 

(<)  It  is  not  necesaarj  that  the  oonBideration.shoiild  more  to  the  defeni 
person&ll? ;  if  it  moves  to  a  third  person,  b;  hia  desire  or  acquitBcenoe, 
is  safficient.  Therefore,  the  debt  of  a  Oiird  person  is  a  good  considerBtio 
support  a  contract  on  a  bill  payable  at  a  future  daj ;  Sowerby  c.  Butcbc 
C.  £  M.  368  ;  5  Tjr.  320 ;  vide  post.  Past  gratuitous  services  and  fu' 
services,  which  the  pa;ee  was  under  no  contract  to  reader,  do  aot  form  a 
ficient consideration  for  a  note:  Hulse  p.  Hulse,  17  C.  B.  711  (84  E.  C.  L. 

(/)  Holiday  p.  Atkioson,  5  B.  A  C.  501  (11  E,  C.  L.  R.). 

(<;]  Rose  t>.  Sims,  1  B.  &  Ad.  521  (20  E.  C.  L.  R.). 

(A)  Cowley  v.  Dunlop,  7  T.  B.  565 ;  Buckler  r.  Buttdvant,  3  East  72 ;  F 
e.  Sims,  1  B.  ft  Ad.  521  (20  E.  C.  L.  K.). 

'  Where  cross  not«S  are  made  and  specifically  exchanged  by  the  mak 
each  note  is  the  proper  debt  of  the  maker  thereof  and  its  holder  is  a  purchi 
for  value :  Dowe  n.  Sohutt,  2  Denio  621  ;  Whittier  v.  Eager,  1  Allen  4 
Cobb  t>.  Titus,  10  New  York  108;  Williams  e.  Banks,  11  Maryland  I 
Dockway  e.  Dann,  37  Maine  442.  A  promise  to  forbear,  for  six  month: 
sue  a  third  person  on  a  just  cause  of  action,  is  a  valid  and  sufficient  coQBi< 
ation  for  a  promissory  note :  Jennison  e.  Stafford,  1  Gushing  168.  Forb 
ance  to  prosecute  a  legal  claim  aod  the  compTomise  of  a  doubtful  right 
both  sufficient  considerations  to  support  a  promissory  note :  Austell  o.  It 
6  Georgia  472.  It  is  no  defence  to  a  suit  on  the  note  that  fiuofa  claim  oc 
not  have  been  maintained  at  law,  if  no  fraud  or  concealment  was  praotJce< 
obtaining  the  note ;  but  if  the  note  was  given  in  consequence  of  a  fraudnl 
concealment  of  material  facta,  the  payee  cannot  recover :  Stewart  p.  Ahi 
feldt,  4  Denio  189  -,  Bullock  e.  Agburn,  13  Alabama  346.  In  a  suit  npc 
promissory  note  made  by  the  defendant,  in  consideration  of  the  plainti 
forbearance  to  seize  certain  property  on  attachment  agtunst  his  debtor, 
onus  of  proving  that  the  debtor  had  at  the  time  no  interest  in  the  prope 
and  that  therefore  the  note  was  without  consideration,  is  upon  defends 
Rood  t>.  Jones,  1  Dongl.  188.  A  release  from  a  legal  arrest  is  a  good  ooa 
enttion  for  a  note :  Waterman  v.  Barratt,  4  Harrington  311.    A  note  gi 
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A  pre-existing  debt  dae  to  the  holder  of  a  negotiable  instrnment 
IS  a  good  consideration,  and  it  shoald  seem  is  equivalent  to  a  fresh 
advance.(2)  At  all  events,  where  the  bill  or  note  is  payable  at  a 
future  time,  it  places  the  holder  in  the  same  situation  as  if  he  had 
made  fresh  advances  on  *the  instrument ;  (i)  for  the  remedy  r^-togi 
for  the  previous  debt  is  suspended  till  maturity  of  the  bill 
or  note.(^* 

(i)  Story  on  Bills  of  Exchange,  s.  192 ;  Currie  v,  Misa,  L.  R.,  10  Ex.  153. 

(k)  See  Perciyal  v,  Frampton,  2  C,  M.  &  R.  180;  3  Dowl.  748  ;  Fo8ter  v. 
Pearson,  1  C,  M.  &  R.  849 ;  5  Tyr.  255 ;  but  see  De  la  Chaumette  v.  Bank  of 
England,  9  B.  &  C.  208  (17  £.  C.  L.  R.) ;  Vallance  o.  Siddel,  6  Ad.  &  E.  932  (33 
E.  C.  L.  R.) ;  2  N.  A  P.  78 ;  Poirier  v.  Morris,  1  E.  &  B.  103  (72  E.  C.  L.  R.) ; 
see  In  re  Carew,  31  Beav.  39. 

{I)  In  America  the  judicial  decisions  on  this  important  point  vary  in  differ- 
ent states.  But  the  Supreme  Court  of  the  United  States  has  gone  the  full 
length  of  holding  that  the  taker  of  a  note  for  a  pre-existing  debt  has  all  the 
rights  of  a  holder  for  a  new  consideration :  Swift  v.  Tyson,  16  Peters  1.  See 
the  state  of  the  American  authorities,  Byles  on  Bills,  6th  American  edition, 
pp.  199,  et  seq. 

by  a  person  lawfully  imprisoned,  in  order  to  procure  his  discharge,  is  not  in- 
valid as  being  givon  under  duress :  Bates  o.  Butler,  46  Maine  387.  See  also 
Fisher  v,  Sharpe,  5  Daly  214 ;  Russell  r.  Splater,  47  Vermont  273 ;  Knox  r. 
Clifford,  38  Wis.  651  ;  Heath  o.  SiWerthorn,  39  Ibid.  147. 

^  According  to  the  New  York  courts,  and  those  of  some  other  states,  one 
who  takes  a  bill  or  note  for  a  pre-existing  debt  takes  it  subject  to  all  the 
equities  between  the  original  parties.  The  leading  case,  and  that  by  which 
the  doctrine  has  become  known,  is  Coddington  v.  Bay,  20  Johns.  637.  The 
grounds  of  the  determination  may  be  briefly  given,  in  the  words  of  C.  J. 
Spencer :  "  We  are  called  upon  to  establish  a  new  principle,  or  rather  to  as- 
certain a  principle  from  decisions  in  Cases  as  nearly  analogous  as  can  be  found. 
In  the  cases  of  Miller  o.  Race,  I  Burr.  452 ;  Qrant  o.  Vaughan,  3  Burr.  1516, 
and  1  BL  Rep.  485,  and  Peacock  o.  Rhodes,  Dougl.  633,  the  court  lay  stress 
on  the  fact  that  the  holder  came  by  the  notes  for  a  full  and  valuable  consid- 
eration, by  giving  money,  or  money  and  goods,  for  them  in  the  usual  course 
of  trade ;  and  I  consider  the  real  principle  to  be  this,  that  the  person  passing 
the  notes,  from  the  fact  of  his  having  possession,  was  the  ostensible  owner  of 
them,  and  that  the  holder  having  in  the  usual  course  of  business  given  credit 
to  these  appearances,  which  he  was  justified  in  doing,  has  been  induced  to 
part  with  his  money  or  property  bond  fide;  and  that,  as  between  him  and  the 
real  owner,  there  must  be  a  loss  on  the  one  side  or  the  other,  the  law  will  not 
divest  him  of  fruits  he  has  honestly  acquired,  without  the  possibility  of  re- 
muneration. In  other  words,  the  equities  of  the  parties  being  equal,  the  law 
leaves  him  in  possession  who  already  has  it.  But  how  are  the  equities  here  ? 
The  respondent  was  clearly  and  justly  entitled  to  the  proceeds  of  the  sale  of 
the  vessel,  the  notes  in  question ;  his  agents  and  trustees  were  guilty  of  a 
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A  flactuaiing  balance  may  form  a  consideration  for  a  bill.(m) 
Where  a  banker's  acceptances  for  his  customer  exceeded  the  cash 

(m)  Pease  r.  Hirst,  10  B.  &  C.  122  (21  E.  C.  L.  R.) ;  5  M.  &  Ry.  99 ;  CoUen- 
ridge  v,  Farquharsoiiy  1  Stark.  259  (2  E.  G.  L.  R.) ;  Richards  v,  Macey,  14  M. 
&  W.  484 ;  and  for  a  bond,  Henniker  v.  Wigg,  4  Q.  B.  792  (45  E.  C.  L.  R.) ; 
and  see  Gholmley  v,  Darley,  14  M.  &  W.  344.  Primd  facie  the  consideration 
for  a  note  is  the  advance  made  or  balance  due  at  the  time ;  and  if  the  payee 
assert  that  it  was  given  to  secure  a  fluctuating  balance,  the  burden  of  proof 
lies  on  him :  In  re  Boys,  L.  R.,  £q.  467. 

grossly  fraudulent  abuse  of  their  trust,  in  attempting  to  deprive  him  of  these 
notes.  Admit  that  the  appellants  came  to  the  possession  of  them  without  any 
knowledge  of  the  fraud  in  passing  the  notes,  how  is  their  situation  altered,  or 
what  equities  have  they  as  against  the  respondent?  If  they  have  to  account 
for  these  notes,  their  situation  is  exactly  as  it  would  have  been  had  the  notes 
not  have  been  transferred  to  them  *,  merely  having  had  the  good  fortune  to 
get  the  notes,  without  any  new  consideration  or  renouncing  any  lien,  their 
equity  to  hold  the  notes  bears -no  comparison  with  that  of  the  respondent  to 
demand  them.  It  was  suggested  that  they  might  have  had  the  benefit  of  some 
other  security  had  they  not  taken  these  notes ;  but  of  this  there  is  no  proof 
or  possibility."  See  also  Wardell  v.  Howell,  9  Wendell  170  *,  Rosa  v.  Brother- 
ton,  10  Wendell  85;  Briggs  v,  Rockwell,  11  Wendell  504;  Hart  v.  Palmer, 
12  Wendell  523;  Root  v.  French,  13  Wendell  670;  Payne  v.  Cutler,  Ibid. 
605 ;  Morton  v,  Rogers,  14  Wendell  575 ;  Dickerson  v.  Tillingbast,  4  Paige 
205 ;  Fulton  Bank  v.  Phoenix  Bank,  1  Hall  562 ;  Manhattan  Company  v, 
Reynolds,  2  Hill  140.  It  is  confined,  however,  to  the  case  where  the  note  is 
taken  as  collateral  security  only,  and  not  in  payment  or  satisfaction  of  the 
pre-existing  debt:  Bank  of  St.  Alban^s  v.  Gilliland,  23  Wendell  31 ;  Bank  of 
Sandusky  v.  Scoville,  24  Wendell  115;  Mohawk  Bank  r.  Corey,  1  Hill  513; 
Norton  v,  Waite,  2  Appleton  175 ;  Riley  v.  Anderson,  2  McClean  589 ;  Ber- 
trand  v,  Barkman,  8  English  150 ;  Young  v.  Lee,  18  Barbour's  S.  C.  Rep.  187  ; 
Thompson  v,  Posten,  1  Duvall  389 ;  Outhwite  v.  Porter,  13  Mich.  533 ;  Cobb 
V,  Doyle,  7  Rhode  Island  550 ;  Bank  of  New  York  r.  Yanderhost,  32  New 
York  553 ;  Brookman  v,  Metcalf,  Ibid.  591 ;  Statts  o.  Byers,  17  Iowa  303 ; 
Fletcher  v.  Chase,  16  N.  Hamp.  38;  Rice  v.  Raitty,  17  Ibid.  116;  Brown  r. 
Leavitt,  31  New  York  113;  Lyon  v,  Swings,  17  Wise.  61 ;  Curtis  v.  Mohr, 
18  Ibid.  615;  Washington  Bank  v,  Krum,  15  Iowa  53;  Fetters  v.  Munoie 
National  Bank,  34  Indiana  251 ;  Robinson  v.  Lair,  31  Iowa  9 ;  May  o. 
Quimby,  3  Bush  96 ;  Bank  of  New  York  v.  Yanderhost,  1  Robertson  211 ; 
Fisher  v.  Fisher,  98  Mass.  303 ;  Manning  v.  McClure,  36  Illinois  490 ;  Steven- 
son V.  Heyland,  11  Minn.  198 ;  Citizens''  Bank  v.  Payne,  18  Louis.  Ann.  222; 
Boatman's  Institution  v,  Holland,  38  Mo.  49 ;  Bright  v.  Judson,  47  Barb.  29 ; 
Rhea  v,  Allison,  3  Head  176 ;  Smith  v,  Isaacs,  23  Louis.  Ann.  454 ;  Lindsay 
V.  Chase,  105  Mass.  253 ;  Bouand  r.  Qenesi,  42  Qeo.  639 ;  Succession  of  Bui- 
honde,  21  Louis.  Ann.  3 ;  Conkling  v.  Yail,  31  Illinois  166 ;  Foy  i;.  Black- 
stone,  Ibid.  538 ;  Ruddick  v.  Lloyd,  15  Iowa  441 ;  Chesbrough  v,  Wright, 
41  Barb.  28 ;  Duncan  v,  Gosche,  8  Bosworth  243.    In  Pennsylvania,  though 
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that,  whenever  the  acceptances  exceeded  the  cash  balance,  the 
bankers  held  the  collateral  bills  for  valae.(n)    Where  bills  or  notes 

(n)  Bosanquet  V.  Dadman,  1  Stark.  1  (2  E.  C.  L.  R.) ;  and  see  Bolland  v, 
Bygrave,  IR.  &M.  271. 

principle,  is  affirmed  in  Depeau  v.  Waddington,  with  the  expression  of  regret 
that  the  negotiability  of  commeroial  paper  should  have  been  restrained,  so  as 
to  prevent  it  from  being  pledged  as  a  secarity  for  a  debt.  That  it  shall  be 
still  further  extended  is  now  the  question.  Petrie  r.  Clark  was  the  case  of  a 
misapplication  of  funds  which  the  executor  held  as  trustee  for  the  benefit  of 
creditors  and  legatees  ;  and  for  this  reason  the  latter  were  permitted  to  inter- 
pose a  defence  as  against  a  person  who  in  4egal  parlance  had  not  paid  value 
for  it.  The  same  equities  were  supposed  to  exist  between  them  as  the  orig- 
inal parties.  But  that  case  difiers  from  this  in  this  essential  particular,  that 
in  Petrie  v.  Clark  the  executor  was  not  the  owner  of  the  note  pledged ;  here 
the  payee  is  the  legal  and  equitable  owner ;  the  note  is  put  into  the  hands  of 
the  payee  by  the  maker  for  the  express  purpose  of  using  it  in  any  manner 
which  will  best  promote  his  interests."  The  Supreme  Court  of  the  United 
States,  however,  have  gone  the  full  length  of  holding  that  receiving  a  note  in 
payment  or  as  security  for  a  pre-existing  debt  is  according  to  the  known  usual 
course  of  business,  and  entitles  the  taker  to  all  the  rights  and  benefits  of  a 
holder  bond  fide  and  for  valuable  consideration :  Swift  v,  Tyson,  16  Peters 
1.  Story,  J. :  **  It  is  for  the  benefit  and  convenience  of  the  commercial  world 
to  give  as  wide  an  extent  as  practicable  to  the  credit  and  circulation  of  nego- 
tiable paper,  that  it  may  pass  not  only  as  security  for  new  purchases  and  ad- 
vances made  upon  the  transfer  thereof,  but  also  in  payment  of  and  as  security 
for  pre-existing  debts.  The  creditor  is  thereby  enabled  to  realize  or  to  secure 
his  debt,  and  thus  may  safely  give  a  prolonged  credit,  or  forbear  from  taking 
any  legal  steps  to  enforce  his  rights.  The  debtor  has  also  the  advantage  of 
making  his  negotiable  securities  of  equivalent  value  to  cash.  But  establish 
the  opposite  conclusion,  that  negotiable  paper  cannot  be  applied  in  payment 
of  or  as  security  for  pre-existing  debts,  without  letting  in  all  the  equities  be- 
tween the  original  and  antecedent  parties,  and  the  value  and  circulation  of 
such  securities  must  be  essentially  diminished  and  the  debtor  driven  to  the 
embarrassment  of  making  a  sale  thereof,  often  at  a  ruinous  discount,  to  some 
third  person,  and  then  by  circuity  to  apply  the  proceeds  to  the  payment  of 
his  debts.  What,  indeed,  upon  such  a  doctrine,  would  become  of  that  large 
class  of  cases  where  new  notes  are  given  by  the  same  or  by  other  parties,  by 
way  of  renewal  or  security  to  banks,  in  lieu  of  old  securities  discounted  by 
them,  which  have  arrived  at  maturity?  Probably  more  than  one-half  of  all 
bank  transactions  in  our  country,  as  well  as  those  of  other  countries,  are  of 
this  nature.  The  doctrine  would  strike  a  fatal  blow  at  all  discounts  of  nego- 
tiable securities  for  pre-existing  debts." 

Besides  the  considerations  thus  forcibly  presented  as  to  the  disastrous  con- 
sequences of  the  doctrine  upon  commercial  business  generally,  it  may  be  ob- 
served that  when  a  note  is  transferred  as  collateral  security,  if  forbearance  is 
not  actually  stipulated  for,  it  is  most  commonly  im  plied,  or  at  least  there  fol- 
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are  deposited  as  a  security  for  the  balance  of  an  account  current, 
the  successive  balances  form  a  shifting  consideration  for  the  bill. 

lows  a  remission  of  that  vigilance  and  activity  which  might  otherwise  have 
secured  satisfaction  of  the  debt :  1  Leigh's  Nisi  Prins  477,  American  edition, 
note  (I).  See  also  Washington  Bank  o.  Lewis,  22  Pickering  24.  The  plain- 
tiffs had  advanced  some  money  and  taken  the  note  fpr  that  and  as  security 
for  a  prior  debt ;  it  was  held  to  be  available  in  their  hands  for  both  amounts, 
as  the  money  was  advanced  for  the  purpose  of  securing  the  prior  debt. 

Since  the  foregoing  note  to  the  Fourth  Edition  was  written,  the  subject  has 
been  much  agitated  in  the  American  courts,  and  the  cases  are  numerous  and 
conflicting.  The  decision  of  the  Supreme  Court  of  the  United  States  in  Swift 
o.  Tyson  has  been  followed  in  Bridgeport  City  Bank  v,  Welch,  29  Connecticut 
475 ;  Bank  of  the  Republic  v.  Carrinj^n,  5  Rhode  Island  515 ;  Davis  v.  Mil- 
ler, 14  Grattan  1 ;  Bank  r.  Chambers,  11  Richardson  (Law)  657;  Payne  o. 
Beasley,  8  California  260 ;  Gardner  9.  Gager,  1  Allen  502 ;  Robinson  v.  Smith, 
14  California  94;  Naglee  v.  Lyman,  Ibid.  450;  Atkinson  v.  Brooks,  26  Ver- 
mont 569 ;  Brooklyn  v.  Republic  Bank,  12  Otto  14 ;  Saohett  v,  Johnson,  54 
Cal.  107.  On  the  other  side  are  Fenouille  v,  Hamilton,  35  Alabama  319 ; 
King  9.  DoolitUe,  1  Head  77;  Lee  o.  Smead,  I  Metcalfe  (Ken.)  628;  Alex- 
ander V.  Springfield  Bank,  2  Ibid.  534 ;  Farrington  v.  Frankfort  Bank,  31 
Barbour  183 ;  New  York  Co.  ©.  De  Wolf,  3  Bosworth  86 ;  Scott  v.  Ocean  Bank, 

23  New  York  289 ;  Hutter  v.  Stower,  48  Maine  163 ;  Ryan  r.  Chew,  13  Iowa 
589 ;  Jenkins  v.  Schaub,  14  Wisconsin  1.  It  seems,  however,  to  be  agreed 
all  round  that  even  where  the  creditor  is  held  to  be  a  holder  for  value,  he  is  so 
only  to  the  extent  necessary  to  protect  his  debt :  Grant  v,  Kidweli,  30  Mis- 
souri 455 ;  Roche  v.  Ladd,  1  Allen  436 ;  Williams  v.  Cheney,  3  Gray  215 ; 
Mayo  V.  Moore,  28  Illinois  428  \  Gillen  r.  Huber,  4  Green  155.  And  it  is  held 
in  courts  which  adhere  to  the  rule  that  the  indorsee  as  collateral  is  not  a 
holder  for  value— that  the  payee  of  an  accommodation  note  may  pledge  it  for 
a  pre-existing  debt.  Such  a  note  is  a  loan  of  the  credit  of  the  maker  to  the 
payee  to  be  used  for  any  legitimate  purpose :  De  Long  v.  Fyfe,  1  Bosworth 
335 ;  Robbins  o.  Richardson,  2  Ibid.  248 ;  Appleton  v,  Donaldson,  3  Barr  386 ; 
Lord  V.  The  Ocean  Bank,  8  Harris  384  ;  Perry  v,  Armstrong,  39  New  Hamp- 
shire 583 ;  Work  v,  Kase,  10  Casey  138  ;  Agawam  Bank  v,  Strever,  18  New 
York  502.  That  where  the  note  is  taken  in  payment  of  an  antecedent  debt, 
the  holder  takes  it  discharged  of  equities,  is  settled  in  McCaskey  &.  Sherman, 

24  Conn.  605  ;  New  York  Works  o.  Smith,  4  Duer  362 ;  Gould  v,  Seger,  5 
Ibid.  260 ;  Soott  v.  Betts,  Hill  &  Denio  363 ;  Dixon  v.  Dixon,  31  Vermont  450; 
New  York  Co.  v.  De  Wolf,  3  Bosworth  86 ;  Purchase  v,  Mattison,  Ibid.  310 ; 
Emanuel  o.  White,  34  Mississippi  56 ;  Stevens  v»  Campbell,  13  Wisconsin  375 ; 
Struthers  v,  Kendall,  5  Wright  214  ;  Youngs  v,  Lee,  18  Barbour  187  ;  Youngs 
V,  Lee,  2  Keman  551.  One  who  receives  a  note  as  security  for  an  old  debt, 
and  thereupon  surrenders  securities  previously  held,  holds  the  note  free  from 
all  equities :  Ayrault  o.  McQueen,  32  Barbour  305 ;  Stettheirner  v,  Meyer,  33 
Ibid.  215.  When  holder  gives  time  on  an  antecedent  debt  in  consideration  of 
the  transfer  to  him,  he  is  a  holder  for  value :  Boyd  9.  Cummings,  17  New 
York  101.   A  forbearance  to  sue  and  a  surrender  of  other  collaterals  is  a  good 
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Thus,  where  A.  and  Co.,  bankers  in  the  country,  being  pressed  by 
the  plaintiffs  B.  and  Co.,  bankers  in  town,  to^whom  they  are  in- 
debted, to  send  up  any  bills  that  they  can  procure,  transmit  for 
account  an  accommodation  bill  accepted  by  the  defendant ;  when 
the  bill  becomes  due  the  balance  is  in  favor  of  A.  and  Co.,  but  the 
bill  is  not  withdrawn,  and  afterwards  the  balance  between  the  houses 
turns  considerably  in  favor  of  B.  and  Co.,  the  plaintiffs,  and  is  so 
when  A.  and  Co.  become  bankrupts,  B.  and  Co.  are  entitled  to  re- 
cover against  the  defendant,  the  accommodation  acceptor. ((?) 

A  subsisting  debt  due  from  a  third  person  is  a  good  consideration 

r*l2Q1   ^^^  ^  ^^^^  ^^  iiote{p)  payable  at  a  future  day ;  *and  so  is  a 

debt  due  from  the  defendant  and  a  third  person.(9)     If  the 

(o)  Atwood  r.  Crowdie,  1  Stark.  483 ;  see  Woodroffe  v.  Hayne,  1  Gar.  & 
Payne  600  (12  E.  C.  L.  R.). 

(p)  Popplewell  V.  Wilson,  1  Stra.  264 ;  Coombs  v.  Ingram,  4  D.  &  R.  211  ; 
Sowerby  v.  Butcher,  2  C.  &  M.  372;  4  Tyr.  320;  Garnet  v.  Clarke,  11  Mod. 
226;  Ridout  r.  Bristow,  1  C.  &  J.  231;  1  Tyr.  84;  Wilders  v,  Stevens,  15 
L.  J.,  Ezch.  108 ;  15  M.  &  W.  208  ;  and  see  Leohmere  o.  Fletcher,  1  C.  &  M. 
623 ;  Baker  v.  Walker,  14  M.  &  W.  465 ;  Walton  v.  Mascall,  14  L.  J.,  Exch. 
54 ;  13  M.  &  W.  453  ;  Cook  v.  Long,  Car.  &  M.  510.  At  least,  if  the  note  be 
payable  at  a  future  day,  for  then  the  note  amounts  to  an  agreement  to  give 
time  to  the  original  debtor,  and  that  indulgence  to  him  is  a  consideration  to 
the  maker :  Balfour  v.  Sea  Fire  and  Life  Insurance  Company,  3  C.  B.,  N.  S. 
300  (91  E.  C.  L.  R.).  SectiSy  if  the  original  debtor  is  dead  and  has  no  repre- 
sentative :  Nelson  v.  Serle,  4  M.  ^  W.  795  ;  reversing  Serle  v.  Waterworth, 
4  M.  &  W.  9  ;  6  Dowl.  684.  But  if  the  note  be  payable  immediately,  it  is 
conceived  that  the  pre-existing  debt  of  a  stranger  could  not  be  a  considera- 
tion unless  it  were  taken  in  satisfaction,  or  unless  credit  had  been  given  to  the 
original  debtor  at  the  maker's  request :  Crofts  v.  Beale,  11  C.  B.  172  (73  £. 
C.  L.  R.),  ace. 

(q)  Heywood  v.  Watson,  4  Ring.  496 ;  1  M.  &  P.  268. 

consideration  for  a  new  transfer  of  collaterals :  Gk>odman  v,  Simonds,  20 
Howard  (S.  C.)  343.  When  tiiere  is  an  exchange  of  notes  between  the  in- 
dorser  and  payee,  the  holder  is  for  value :  Bacon  v.  HoUoway,  2  E.  D.  Smith 
159.  Where  one  receives  a  note  as  collateral  security  for  money  advanced  at 
tiie  time  of  the  indorsement,  or  for  any  consideration  then  arising,  he  is  a 
holder  for  value :  Tarbell  v,  Sturtevant,  26  Vermont  513 ;  Griswold  r.  Davis, 
31  Ibid.  390 ;  Housum  v,  Rogers,  4  Wright  190 ;  Logan  o.  Smith,  62  Mo.  455 ; 
State  Association  v.  Hant,  17  Kan.  532.  See  also  Bardsley  o.  Delp,  88  Pa. 
St.  420 ;  Gates  v,  Montgomery  Bank,  10  Otto  239 ;  Armour  r.  McMiohael,  36 
N.  J.  (Law)  92 ;  Rogers  v.  Bank,  83  Pa.  St.  248  ;  Costelo  v.  Crowell,  127  Mass. 
293. 

Indorsement  for  oolleiction :  McWilliams  t>.  Bridges,  7  Neb.  419 ;  Lock  o. 
Leonard  Co.,  37  Mich.  479. 
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debt  of  the  third  person  is  extinguished  by  the  bill  or  note  being 
taken  in  satisfaction,  there  is  a  good  consideration,  though  the 
instrument  be  payable  on  demand.^ 

A  judgment  d^bt  is  a  good  consideration  for  a  note  payable  at  a 
future  day ;  for  it  imports  an  agreement  on  the  part  of  the  judg- 
ment creditor  to  suspend  proceedings  on  the  judgment  till  the  ma- 
turity of  the  note.(r) 

The  compromise  of  a  claim,  though  really  unfounded  and  be- 
lieved to  be  so  by  the  party  against  whom  it  is  made,  may  be  a  good 
consideration  for  a  promissory  note.(«)  * 

A  moral  obligation  is  in  general  insufficient,  but  may,  in  some 
cases,  be  a  consideration  for  a  bill  or  note,  as  where  there  once  ex- 
isted a  legal  liability,  though  it  may  have  been  barred  by  statute.(f) 
"  Quisque  renunciare  potest  juri  pro  %e  introducto.**  Thus,  for  ex- 
ample, where  a  bankrupt,  after  his  bankruptcy,  gaipe  a  promissory 
note  to  the  plaintiff,  one  of  his  creditors,  for  part  of  his  debt,  it  was 
held  that  the  note  was  given  on  a  good  consideration. (u)     And  a 

(r)  Baker  v.  Walker,  14  M.  &  W.  465. 

(s)  Cooke  0.  Wright,  30  L.  J.,  Q.  B.  321 ;  CalliBher  r.  Bischoffsheim,  L.  R., 
5Q.  B.449;  39  L.  J.  181. 

(/)  See  the  note  to  Weunall  v,  Adney,  3  B.  &  P.  249  ;  Eastwood  o.  Kenjon, 
11  Ad.  &  E.  438  (39  B.  C..L.  R.). 

(u)  Traeman  v,  Fenton,  Cowp.  544;  and  see  Briz  v.  Braham,  1  Bing.  281 
(8  £.  C.  L.  R.) ;  8  Moore  261,  8.  c. 

^  The  debt  of  a  third  person  to  the  payee  is  a  sufficient  consideration  for 
the  promise  of  the  maker  of  a  note:  Brainard  v,  Capella,  31  Missouri  428. 
A  debt  from  the  drawee  to  a  third  person  is  a  good  consideration  for  the  ac- 
ceptance of  a  bill :  Arnold  v.  Spragne,  34  Vermont  402.  C.^s  note  given  to 
pay  A.' 8  debt  to  B.  is  without  consideration :  Bingham  v,  Kimball,  17  In- 
diana 396 ;  Toasey  v.  Taw,  19  Ibid.  212.  The  consideration  of  a  promissory 
note  taken  before  due  cannot  be  inquired  into  in  a  suit  between  the  bondjide 
holder  and  maker  unless  the  note  is  void  in  its  creation :  Baker  v.  Arnold,  3 
Gaines  279 ;  Yallett  v.  Parker,  6  Wend.  615  ;  Woods  v,  Hynes,  1  Scam.  103. 

'  A  settlement  of  "a  doubtful  claim  is  a  good  consideration  for  a  note,  un- 
less there  was  fraudulent  representation :  Stephens  v.  Spiers,  25  Missouri 
386  ;  Phelps  v.  Younger,  4  Indiana  450 ;  Magee  v.  Badger,  30  Barbour  246 ; 
Russell  V.  Cook,  3  Hill  504 ;  Warren  v.  Williamson,  8  Baxter  427  ;  Wyatt  t. 
Evans,  52  Ala.  285  ;  Kerp  v.  Vogle,  36  Iowa  87.  Not  if  the  claim  was  ille- 
gal :  Tucker  o.  Rank,  43  Iowa  80. 
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note  given  by  the  purchaser  of  an  estate  to  the  Tendor  for  the  pi 

chase-money,  though  the  contract  be  void  by  the  Statute  of  Fraai 
is  made  on  sufficient  consideratioa.(a;) ' 


[•130] 


^Between  immediate  parties,  that  is,  between  the  dran 


and  acceptor,  between  the-  payee  and  drawer,  between  t 
payee  and  maker  of  a  note,  between  the  indorsee  and  indorser,  theot 
consideration  is  that  which  moved  &om  the  plaintiff  to  the  defeadai 
and  the  absence  or  failure  of  this  is  a  good  defence  to  an  acti< 
Thus,  where  a  bill  was  drawn  in  the  regular  course  of  trade,  and  ( 
livered  to  the  payee's  agent  before  the  consideration  was  given,  a 
the  payee's  agent,  who  was  to  have  paid  the  consideration,  faili 
the  payee  could  not  recover  against  the  drawer.(y)  But,  betwe 
remote  parties — for  example,  between  payee  and  acceptor,  betwe 
indorsee  and  acceptor,  between  indorsee  and  remote  indorser — t 
distinct  considerations,  at  least,  must  come  in  question  :  first,  tt 
which  the  defendant  received  for  his  liability ;  and  secondly,  tl 
which  the  plaintiff  gave  for  his  title.     An  action  between  reim 

(x)  Jones  D.  Jones,  S  M.  £  W.  84.  Perbapa  this  case  maj  be  reeted 
another  ground. 

A  majoTitf  of  the  Court  of  Escheqner  have  held  that  a  bill  given  ^ce 
repeal  of  the  usury  laws  to  repaj  a  debt  with  usurious  interest  oootracted  < 
ring  the  existence  of  the  nsurj  laws  is  binding;  Flight  e.  Be«d,  22  L. 
Exch.  265 ;  1  H.  4  C.  708. 

{>/)  Puget  de  Bras  r.  Forbes,  1  Esp.  117 ;  Astlej  t>.  Johnson,  29  L.  J.,  Ei 
161  ;  6  II.  £  N.  137,  where  it  v&s  held  that  a  promise  to  give  consideratioi 
money  at  a  specified  future  time  having  been  broken,  parties  liable  on  the  I 
have  a  right  to  treat  the  payment  of  money  aa  the  consideration,  and  not 
promise  to  pay  it :  Jeffries  e.  Anetin,  1  Stra.  674 ;  Jackson  v.  Warwick,  7 
R.  121.  In  Muaroe  D.  Bordier,  19  L.  J.,  C.  P.  133;  8  C.  B.  862  (66  E.  C. 
R.),  it  seems  to  be  held  that  a  payee  who  takes  a  bill  bonS_fide  for  value  fi 
a  person  to  whom  the  drawer  had  entrusted  the  bill,  but  who  parts  wit) 
against  his  instructions,  acquires  a,  title. 

Indeed,  a  payee,  when  be  is  a  third  person,  seems  to  have  the  same  titl{ 
'the  first  indorsee  of  a  bill  payable  to  the  drawer's  own  order:  Poirier  s.  N 
ris,  2  E.  A  B.  89  (75  E.  C.  L.  R.). 

'  See  Nightingale  v.  Barney,  4  Oreene  106 ;  Anderson  v.  Chicago  I 
Co.,  21  Illinois  601.  An  expectation  on  the  part  of  the  payee  that  the  ma 
would  marry  her  is  not  a  sufficient  consideration  for  a  promissory  no 
Raymond  v.  Selliok,  10  Conn.  480.  A  proinissory  note,  the  only  considf 
tion  of  which  is  the  love  and  affection  of  the  maker  to  the  payee,  will 
create  a  valid  obligation  against  the  maker  or  his  representatives  either  at) 
or  in  equity  :  Smith  e.  Kittredge,  21  Vermont  238. 
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parties  will  not  fail  unless  there  be  absence  or  failure  of  both  these 
con8ideration8.(2)  And  if  any  intermediate  holder  between  the  de- 
fendant and  the  plaintiff  gave  value  for  the  bill,  that  intervening  con- 
sideration will  sustain  the  plaintiff's  title. (a)  ^ 

Thus  it  is  no  defence  to  an  action  by  an  indorsee  for  value  against 
an  acceptor  that  the  acceptor  received  no  value.(i)  Nor,  on  the 
other  hand,  that  though  the  acceptor  received  value  the  indorsee 
gave  none.  On  the  same  principle,  if  the  acceptance  were  without 
consideration,  and  the  plaintiff,  the  indorsee,  knew  it,  he,  as  a  gen- 
eral rule,  can  recover  no  *more  than  he  gave  for  the  bill  ;{e)  r#i  31 -i 
for,  suppose  the  bill  to  be  for  lOOZ.  and  that  the  indorsee 
gave  602.  for  it,  if  he  could  recover  1002.  from  the  acceptor,  the 
acceptor  having  recovered  that  sum  of  the  drawer,  the  drawer 
might  recover  back  402.  from  the  indorsee  as  money  received  to  the 
drawer's  U8e.(c2)* 

(2)  Robinson  v,  Reynolds,  2  Q.  B.  196  (42  £.  C.  L.  R.) ;  Thiedemann  v. 
Goldschznidt,  1  De  G.,  F.  &  J.  4.  See  Agra  and  Masterman  v,  Leighton,  36 
L.  J.,  Ezch.  33 ;  L.  R.,  2  Exch.  56,  where  an  equitable  plea  stating  facts 
amounting  to  a  failure  of  both  these  considerations  was  held  good. 

(a)  Hunter  r.  Wilson,  19  L.  J.,  Exoh.  8  ;  4  Exch.  489. 

(6)  Collins  r.  Martin,  1  Bos.  &  Pul.  651. 

(c)  Wiffen  v.  Roberts,  1  Esp.  261. 

(d)  Jones  v,  Hibbert,  2  Stark.  304  (3  E.  C.  L.  R.).  These  obseryations  do 
not  apply  to  an  accommodation  acceptance,  properly  so  called. 

^Boyd  0.  McCann,  10  Maryland  118;  Howell  v.  Crane,  12  Louisiana 
Annual  126  ;  Watson  v.  Flanagan,  14  Texas  354. 

'  The  consideration  of  a  promissory  note  taken  before  due  cannot  be  in- 
quired into  in  a  suit  between  the  bond  fide  holder  and  maker,  unless  the  note 
is  void  in  its  creation':  Baker  v.  Arnold,  3  Caines  279 ;  Vallett  v.  Parker,  6 
Wend.  615 ;  Woods  0.  Hynes,  I'Scam.  103.  The  indorsee  who  takes  the  note 
after  it  is  due  takes  it  subject  to  all  the  equities  between  the  original  parties 
arising  from  the  note,  including  want  or  failure  of  consideration :  Sylvester 
p.  Crapo,  15  Pick.  92  -,  Thompson  v.  Hale,  6  Pick.  259 ;  Ayer  o.  Hutchins,  4 
Mass.  370 ;  Wilson  v.  Holmes,  5  Ibid.  543 ;  Rice  0.  Goddard,  14  Pick.  293  ; 
Bamett  o.  Offerman,  7  Watts  130.  In  a  suit  in  the  name  of  the  payee  of  a 
note  not  negotiable,  for  the  use  of  an  innocent  indorsee  against  the  maker, 
the  defendant  may  set  up  want  of  consideration :  Long  o.  Long,  1  Morris  43. 
When  a  promissory  note  has  been  assigned  but  not  indorsed,  proof  by  the 
maker  that  there  was  no  consideration,  or  that  the  note  was  fraudulently 
obtained  by  the  payee,  is  admissible :  Calder  v.  Billington,  15  Maine  398.  A 
note  absolutely  void,  as  for  an  illegal  consideration,  is  void  in  the  hands  of 
an  innocent  indorsee  for  a  valuable  consideration  without  notice :  Lucas  v. 
Waal,  12  Smedes  &  Marsh.  157.    A  negotiable  note  given  for  a  gambling 
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The  entire  failure  of  the  consideration  haa  the  same  effect  » 
original  and  total  absence.  A.  appointed  B,  his  executor  and  j 
him  a  promissory  note,  payable  on  demand,  for  100?.,  in  consi 
ation  of  the  trouble  he  would  have  in  the  office  of  executor  t 
A. 'a  death.  B.,  however,  died  Brat;  but  his  executors  hrough 
action  on  the  note  against  A.  It  was  held  that  as  the  considers 
for  the  note  had  totally  failed  the  action  was  not  maintain  able.  ( 

It  is  no  defence  to  an  action  by  an  indorsee  for  value  agains 
accommodation  acceptor,  who  has  received  no  consideration,  thn 
the  time  the  plaintiff  took  the  bill  he  knew  the  defendant  bad 
ceived  no  value ;(/)  unless,  indeed,  the  plaintiff  took  it  of  a  pei 
who  held  it  for  a  particular  purpose,  and  was  therefore  guilty  • 
breach  of  duty  in  transferring  it  to  the  plaintiff,  and  the  plaiE 
at  the  time  of  taking  it,  was  cognizant  of  the  circumstances. (^| 

An  accommodation  bill  is  a  ,bill  to  which  the  accommoda 
party,  be  he  acceptor,  drawer,  or  indorser,  has  put  hia  name,  v 
out  con  si  deration,  (A)  for  the  purpose  of  benefiting  or  accommo 

(«)  Sollj  17.  Hinde,  2  C.  ft  H.  516 ;  6  C.  ft  P.  316  (25  E.  C.  L.  R.),  s 
WellB  e.  Hopkins,  5  M.  ft  W.  7. 

(/)  Smith  o.  Knox,  3  Eap.  47 ;  Cbarles  r.  MarBden,  1  Taunt.  224 ;  Fee 
V.  Pococke,  5  Taunt.  193(1  E.  C.  L.  R.);  1  Marah.  14,  s.  c. ;  Bank  of  Ire 
B.  Beresford,  6  Dow,  237  ;  and  see  Popplewell  v.  Wilson,  1  Stra.  264 ; 
Wiffen  V.  Roberta,  1  Esp.  261  -,  and  see  Jewell  t>.  Parr,  16  C.  B.  684  (81 1 
L.  R.) ;  36  L.  J.,  Ex.  33 ,  L.  K.,  2  Ex.  56. 

[g)  If  a  mesBage  be  eeot  comprising  facts  the  commanication  of  w 
would  impugn  the  title  to  a  bill,  there  is  do  presamption  that  the  mes 
wafi  delivered  ;  its  deliverj  must  be  proved  ;  Middleton  t>.  Barned,  4  E 
241.     See  the  chapter  on  Tbansfbr. 

(A)  As  to  his  remedy  for  the  costs  of  an  action  brought  agtUDst  him 
post,  chapter  ixiiii. 

debt  is  void,  even  in  the  hands  of  a  bonfijide  holder  for  value :  Uoger  r.  B 

13  Pcnna.  State  Rep,  601,  The  maker  ofa  negotiable  note,  appearing  on 
face  of  it  to  have  been  given  in  cDnsiderntion  of  the  transfer  of  a  patent  ri 
which  aflervrards  proved  to  be  of  no  value,  cannot  set  up  this  want  of  coi 
eration  as  a  defenue  to  an  action  b;  a  bonajide  indorsee :  Goddard  c.  Ljc 

14  Pick.  268.  It  seems  that  jn  Mississippi  the  indorsee  of  a  Dote  in  all  c 
takes  it  subject  to  the  equities  existing  against  it  in  the  hands  of  the  assigi 
Regan  tt.  Gray,  27  Miss.  645.  Heaton  v.  Myers,  4  Cal.  50.  A  note  giveo 
an  object  which  turns  out  to  be  absolutely  worthless  is  without  considerati 
Mookar  v.  Lewis,  40  Ind.  1. 


CONSIDERATION.  131 

ing  some  other  party,  who  desires  to  raise  money  on  it  and  is  to 
provide  for  the  hill  when  due.(«)* 

*A  party  who  procures  another  to  lend  his  acceptance 
thereby  engages  either  himself  to  take  up  the  bill,  or  else  ^  "*-' 
within  a  reasonable  time  before  the  bill  becomes  due  to  provide  the 
accommodation  acceptor  with  funds  for  so  doing,  or,  lastly,  to  in- 
demnify the  accommodation  acceptor  against  the  consequences  of 
non-payment.(Ar)    And,  therefore,  where  the  drawer  of  a  bill,  ac- 

(i)  Bills  drawn  specifically  the  one  against  the  other  for  the  same  amount 
are  not  in  this  sense  accommodation  bills.  See  the  chapter  on  Bankruptcy. 
Borden  v.  Benton,  9  Q.  B.  843  (58  £.  C.  L.  R.)  -,  16  L.  J.,  Q.  B.  353,  s.  c. ;  see 
also  King  v.  Phillips,  12  M.  &  W.  705. 

(k)  Reynolds  v.  Doyle,  1  M.  &  G.  753  (39  E.  C.  L.  R.) ;  2  Scott,  N.  R. 
45,  s.  c. 

^  Accommodation  paper,  in  the  strict  sense  of  the  term,  is  a  loan  of  the 
maker's  credit  without  instruction  as  to  the  manner  of  its  use :  Lenheim  v. 
Wilmarding,  5  P.  F.  Smith  73.  See  as  to  accommodation  paper  generally, 
Harrington  v.  Dorr,  1  Robertson  351 ;  Stewart  v.  Smith,  17  Ohio  St.  82 ;  Cole 
V.  Saulpaugh,  48  Barb.  104;  Schepp  v.  Carpenter,  49  Barb.  542;  Deems  r. 
Crook,  1  £dmonds'  Sel.  Cas.  95 ;  Fenn  v,  Dugdale,  40  Mo.  63 ;  Crane  o.  Tru- 
dean,  19  Louis.  Ann.  307;  Winters  v.  Home  Ins.  Co.,  31  Iowa  172;  Palmer 
p.  Whitney,  21  Indiana  58.;  Bowman  v.  Cecil  Bank,  3  Grant's  Cas.  33 ; 
Traders'  Bank  v,  Bradner,  43  Barb.  379 ;  Sawyer  v.  Chambers,  44  Barb.  42 ; 
Sitgreaves  0.  Farmers'  Bank,  13  Wright  359 ;  Weston  v,  Hardin,  6  Cold  well 
375 ;  Jones  v.  Jones,  23  Ark.  212 ;  Stickney  v.  Mohler,  19  Md.  490 ;  Howe  v. 
Potter,  61  Barb.  356 ;  Connelly  v,  Bourg,  16  Louis.  Ann.  108 ;  De  Barry  v. 
Withers,  8  Wright  356 ;  Heintzelman  v.  L'Amoureuz,  3  Nevada  377 ;  Shaw 
V.  Knox,  98  Mass.  214;  Owens  v.  Miller,  29  Md.  144 ;  Corbitt  r.  Miller,  43 
Barb.  305 ;  Thatcher  v.  West  River  National  Bank,  19  Mich.  196 ;  Chester  v. 
Dorr,  41  N.  York  279 ;  Tilden  p.  Blair,  21  Wall.  241 ;  Jewett  v.  Hone,  1  Woods 
530.  The  fact  that  maker  puts  the  note  in  circulation  is  evidence  that  it  is 
accommodation  paper:  Fielden  p.  Laheas,  2  Abb.  N.  Y.  Ill ;  Bloom  p.  Helm, 
53  Miss.  21.  See  also  MoSpedon  p.  Troy  City  Bank,  3  Abb.  N.  Y.  133.  ,  As 
to  accommodation  indorsers :  Duel  p.  Spence,  1  Abb.  N.  Y.  559 ;  Bowman  p. 
Van  Ruren,  29  Wis.  209.  Indorsers  for  the  accommodation  of  the  maker  are 
still  indorsers  as  between  themselves,  not  joint  sureties :  Coolidge  p.  Wiggin, 
62  Me.  568.  Breach  of  verbal  contract  which  formed  the  consideration  is  a 
good  defence :  Dicken  p.  Morgan,  54  Iowa  684. 

A  note  for  the  accommodation  of  the  payee  may  be  pledged  before  or  after 
maturity,  and  it  matters  not  that  the  pledgor  knew  its  character :  Eaut  River 
Bank  p.  Butterworth,  45  Barb.  476.  The  fact  that  the  maker  of  an  indorsed 
note  has  it  in  possession  and  offers  it  for  discount  before  maturity  is  not  notice 
to  the  purchaser  of  its  payment,  but  rather  that  it  was  indorsed  for  his  accom- 
modation :  Eckert  p.  Camei^on,  7  Wright  120. 
14 
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cepted  for  his  accommodation  a  week  before  the  bill  became  due, 
handed  over  bank  notes  to  the  accommodation  acceptor,  it  was  held 
that  he  could  not  himself  revoke  this  payment,  and  therefore  that 
his  bankruptcy  before  the  bill  became  due  did  not  amount  to  a  rev- 
ocation. (Z)^ 

The  effect  of  indorsing  or  otherwise  transferring  an  overdue  ac- 
commodation bill  will  be  further  considered  hereafter  in  the  chapter 
on  Transfer. 

Where  a  defendant  can  insist  on  a  total  want  of  consideration  as 
a  defence,  he  may  also  set  up  its  partial  absence  or  failure  as  an 

(I)  Yates  V.  Hoppe,  9  C.  B.  541  (67  E.  G.  L.  R.).  Had  the  payment  been 
a  fraudulent  preference,  it  would  of  course  have  been  otherwise. 

^  If  the  maker  gets  an  indorsed  note  discounted,  the  transaction  on  its  face 
shows  that  it  was  indorsed  for  the  accommodation  of  the  maker :  Wallace  v. 
Branch  Bank,  1  Alabama  565.  If  a  prior  indorser  offer  a  note  to  be  dis- 
counted on  his  own  account,  the  transaction  imports  upon  its  face  that  the 
subsequent  indorsement  was  made  for  the  accommodation  of  the  prior  in- 
dorser :  Mauldin  v.  Branch  Bank,  2  Alabama  502 ;  Noble  v.  Walker,  32  Ibid. 
456.  An  accommodation  indorsement  need  not  be  exclusively  for  the  benefit 
of  the  indorsee,  but  may  be  for  the  mutual  accommodation  of  the  drawer  and  the 
indorsee :  Farrer  v,  Gregg,  1  Richardson  378.  Indorsers  of  promissory  notes, 
indorsed  for  the  use  and  accommodation  of  the  maker,  are  co-sureties,  and 
the  last  indorser  cannot  recover  more  than  a  contributive  share  against  a  pre- 
vious indorser :  Douglas  o.  Waddle,  1  Hamm.  413.  Coniraj  Youngs  v»  Ball,  9 
Watts  139.  The  last  indorser  of  a  note,  who  pays  the  amount  to  the  holder, 
may  recover  it  against  any  prior  indorser,  whether  the  note  was  indorsed  by 
all  for  the  accommodation  of  the  maker  or  not: 'Ibid. ;  Williams  v.  Basson, 
11  Ohio  62*,  Gathcartv.  Gibson,  1  Richardson  10.  See  Hunt  v.  Armstrong, 
5  B.  Monroe  399 ;  Stiles  v,  Eastman,  1  Kelly  205 ;  Bank  of  the  U.  S.  v.  Beime, 
1  Grattan  234 ;  Sherrod  v.  Rhodes,  5  Alabama  683.  A.  procured  the  discount 
of  two  notes,  one  indorsed  by  B.  and  the  other  by  B.  and  C,  for  the  accom- 
modation of  A.  When  they  fell  due,  A.  procured  a  renewal  by  giving  one 
note  for  the  amount  indorsed  by  B.  and  G.,  but  the  order  of  their  indorsements 
being  changed:  held  that  it  was  for  the  jury  to  determine  whether  or  not 
such  change  in  the  order  was  intended  to  change  their  liabilities :  Allison  v. 
Purdy,  6  Barr  501.  If  one  of  two  joint  payees  and  indorsers  of  a  note  dis- 
counted for  the  accommodation  of  the  maker  die  before  the  note  falls  due  his 
representatives  are  not  liable  to  the  holder  for  any  part  of  the  amount :  Ken- 
nedy o.  Garpenter,  2  Whart.  344.  An  accommodation  indorser  of  a  note  to 
be  discounted  in  bank  may,  before  the  note  is  discounted,  recede  from  his 
agreement  and  direct  the  bank  not  to  receive  the  note ;  and  such  indorser 
will  not  be  liable  to  a  third  person  who  takes  the  note  with  notice :  Dogan  o. 
Dubois,  2  Richardson,  £q.  Rep.  85.    See  Salem  Bank  v.  Grant,  71  Me.  374. 
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axiBwer  pro  tanto.  Thus  in  an  action  bj  the  drawer  of  a  bill  for 
192.  5s.  f  payable  to  his  own  order,  against  the  acceptor,  it  appear- 
ing that  the  bill  was  accepted,  for  yalae  as  to  10?.,  and  as  an  accom- 
modation  to  the  plaintiff  as  to  the  residue,  Lord  Ellenborough  held 
<<  that  although  with  respect  to  third  persons  the  amount  of  the  bill 
might  be  19{.  5«.,  yet  as  between  these  parties  it  was  an  acceptance 
to  the  amount  of  102.  only."(m) 

Formerly  the  money  as  to  which  the  consideration  fails  must  have 
been  a  specific  ascertained  amount,  for  the  jury  could  not,  in  an 
action  on  a  bill  or  note,  assess  by  way  of  set-off  the  damages  arising 
from  a  breach  of  contract,  and  the  defendant  was*  left  to  his  cross 
action ;  but  now  unliquidated  damages  may  be  set  up  in  a  counter- 
claim.(n)  Drawer  against  the  acceptor  of  a  bill :  the  plaintiff  agreed 
to  let  a  house  to  the  defendant  for  twenty-one  years,  and  in  consid- 
eration of  5002.,  to  be  paid  by  three  bills,  to  be  drawn  by  the  plain- 
tiff and  accepted  by  the  defendant,  agreed  to  execute  a  lease  for 
that  term.  The  bill  in  question  and  two  others  were  drawn  and 
accepted  accordingly,  and  the  defendant  was  immediately  let  into 
^possession ;  but  the  plaintiff  refused  to  execute  the  lease. 
It  was  argued,  therefore,  that  the  consideration  had  failed.  ^  -' 
But  Lord  Ellenborough,  and  afterwards  the  court,  on  a  motion  for 
a  new  trial,  held  that  it  was  no  defence  to  the  action  that  the  de- 
fendant was  bound  to  pay  the  bills  and  might  have  bis  remedy  on 
the  agreement  for  non-execution  of  the  lease.(o)  Wh^re  the  con- 
sideration for  an  acceptance  was  goods  sold,  and  the  vendor  forcibly 
retook  possession,  the  consideration  was  held  not  to  have  fai]ed.(/?) 
So,  where  a  bill  or  note  is  given  for  goods  sold,  or  work  done,  the 
price,  amount,  and  quality  of  the  goods,  or  work,  cannot  be  dis- 

(m)  Darnell  r.  WilliamB,  2  Stark.  166  (3  £.  C.  L.  R.) ;  Barber  v.  Back- 
house, Peake  61 ;  Clarke  v.  Lasaras,  3  M.  &G.  167  (42  £.  C.  L.  R.) ;  2  Scott, 
N.  R.  391,  8.  c. ;  Agra  and  Masterman  v,  Leighton,  36  L.  J.,  Ex.  33 ;  L.  R., 
2  Ex.  56. 

(n)  Ords.  XIX.  r.  3 ;  XXII,  r.  10.  Though  this  may  be  a  good  defence  either 
whoUy  OT  pro  ianio  between  the  immediate  parties,  it  can  hardly  be  available 
against  a  bondjide  transferree  for  yalue. 

(o)  Moggeridge  r.  Jones,  14  East  486 ;  3  Camp.  33,  8.  c. ;  Spiller  r.  West- 
lake,  2  B.  &  Ad.  155  (22  E.  C.  L.  R.) ;  Mann  o.  Lent,  10  B.  &  C.  877  (21 
£.  C.  L.  R.) ;  Grant  0.  Welchman,  16  East  207 ;  Cuff  r.  Browne,  5  Price  297. 

[p)  Stephens  v.  Wilkinson,  2  B.  &  Ad.  320  (22  £.  C.  L.  R.) ;  see  also  Jones 
V.  Jones,  6  M.  &  W.  84 ;  and  Lomas  v.  Bradshaw,  19  L.  J.,  C.  P.  273 ;  9  C. 
B.  620  (67  £.  C.  L.  R.). 
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pnted  in  an  action  on  the  biU.(})  So,  where  work  has  been  io 
b;  tbe  plaintiff  for  the  defendant,  for  which  the  plaintiff  charg 
the  defendant  63Z.,  and  the  defendant  paid  the  plaintiff  43^. 
money  and  gave  him  a  bill  for  the  remaining  20^,  it  is  no  defen 
to  an  action  b|  the  plaintiff  against  tlie  defendant  on  the  bill  th 
the  work  done  was  not  worth  43Z.{f-) 

And,  where  tlie  amount  for  which  the  consideration  failed  w 
unliquidated,  a  bill  in  equity  for  an  injunction  to  restrain  an  acti< 
on  the  bill  of  exchange  and  for  an  account  could  not  be  mai 
tained.(8)* 

{q)  Morgan  e.  Richardson,  7  Eaat  482,  n. ;  3  Smith  4S7  ;  Tye  e.  Owjnne 
Camp.  346  ;  Obbard  t>.  Betham,  1  H.  A  M.  483  ;  Warwick  r.  Ntuni,  10  Eic 
762. 

(r)  Tricky  d.  Lame,  6  M.  &  W.  278. 

(«)  GlcDDie  V.  Imrie,  3  Y.  &  C.  430. 

'  The  failure  of  coDBideration,  either  in  whole  or  in  part,  may  be  aet  ap 
a  defence  between  the  original  parties,  or  an;  other  than  a  bond  Jide  hold 
without  notice  :  Tillbtaon  c.  Orapes,  4  N.  Utuap.  444 ;  Earl  c.  Page,  6 
Hamp.  447 ;  Prjor  e.  Coulter,  1  Bailey  517 ;  Cook  v.  Mix,  11  Conn.  43 
Denniston  v.  Baoon,  10  Johns.  198 ;  Amherst  Academy  v.  Cowls,  6  Pi( 
427 ;  Payne  r.  Cutler,  13  Wend.  605 ;  Barnes  r.  Finch,  2  Boot  53  ;  Spildi 
e.  Vandercook,  2  Wend.  431 ;  Burton  e.  Steward,  3  Ibid.  236 ;  Rogers 
McKnigbt,4J.  J.  Marsh.  154;  Johnson  v.  Titus,  2  Hill  606;  Lattin  c.  Va 
17  Wend.  18S-,  Scudder  r.  Andrews,  2  McLean  464;  Washburn  n.  Picott 
DeT.  390 ;  Campbell  e.  Brown,  6  IIow.  Miss.  106  ;  Jenness  v.  Parker, 
Maine  289 ;  Stone  o.  Fowie,  22  Pick.  166 ;  Ferguson  t>.  Olirer,  8  Smedes 
Marsh.  232;  Beers  v.  Williams,  16  Illinois  69  ;  Wise  t>.  Neal,  39  Maine  4£ 
When  the  consideration  for  acceptinff  a  hill  was  timber. which  the  pa; 
directed  the  drawer  to  cut  and  deliver  to  the  acceptor,  and  the  payee  had 
property  in  the  timber,  which  never  came  to  the  hands  of  tbe  acceptor,  it  w 
held  that  the  acceptor  was  not  liable  in  an  action  by  tbe  payee ;  Walker 
Squires,  Hill  t  Denio  23.  Failure  of  consideration  is  not  a  good  defen 
ajtainst  a  bond  Jide  holder  without  notice  ;  McCaskill  d.  Ballard,  tt  Richards 
470 ;  Barlow  u.  Boswell,  IS  lUinois  56 ;  Black  v.  Mitchell,  14  Indiana  3<. 
Tbe  fact  that  tbe  bolder  of  a  note  took  it  with  a  knowledge  of  the  considei 
tion  for  which  the  note  was  given,  bat  without  knowledge  of  any  failu 
therein,  is  not  enough  to  charge  such  holder  with  notice  of  a  failure  in  su 
consideration ;  Davis  e.  McCready,  4  E.  D.  Smith  565. 

That  a  partial  failure  of  consideration  is  no  defence,  see  Jordan  c.  Jordi 
Dudley  Geo.  181 ;  Hinton  p.  Scott,  Ibid.  245 ;  Scudder  e.  Andrews,  2  Si 
Lean  464 ;  Washburn  d.  Picott,  3  Dot.  390 ;  Kernodle  v.  Hunt,  4  Blacl 
57  ;  Wentworth  v.  Goodwin,  27  Maine  150 ;  Cbaee  v.  Weston,  12  N.  Ham 
413  ;  Riddle  v.  Qage,  37  N.  Hamp.  519  ;  Loriug  v.  Otis,  T  Gray  563  ;  Thorn 
son  p.  Mansfield,  43  Maine  490 ;  Hassam  e.  Dampier,  2  Williams  32 ;  Stook 
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Fraud  is  an  artifice  to  deceive  and  injure. 

Fraud  avoids  every  contract  and  every  act.  "  Fraud,"  says  the 
Lord  Chief  Baron,  ^'  cuts  down  everything.  The  law  sets  itself 
against  firaud  to  the  extent  of  breaking  through  almost  every  rule, 
sacrificing  every  maxim,  getting  rid  of  every  ground  of  opposition. 
The  law  so  abhors  fraud  that  it  will  not  allow  technical  diflBculties 
of  any  kind  to  interfere  to  prevent  the  success  of  justice  and 
truth."(<) 

If  the  consideration  for  a  bill  can  be  shown  to  be  vitiated  by  fraud, 
of  which  th»  defendant  was  ignorant  when  he  gave  the  bill,  and  if 

(i)  Rogers  v.  Hadley^  32  L.  J.,  Exch.  248. 

V,  Hughes,  18  Illinois  55  ;  Martin  v.  Foreman,  18  Arkansas  249  ;  Thompson 
V.  Crutcher,  26  Missouri  319 ;  Richardson  v,  Sanborn,  33  Vermont  75  ;  Har- 
rington V.  Lee,  33  Vermont  249;  Reese  o.  Gordon,  19  California  147 ;  Wal- 
ters V.  Armstrong,  5  Minnesota  448 ;  Gragin  v.  Fowler,  34  Vermont  326 ; 
contra^  McHenry  o.  Yokum,  27  Illinois  160;  Moore  o.  Lanham,  3  Hill  (Sonth 
Carolina)  299 ;  Sumpter  v.  Walsh,  1  Brevard  539 ;  Smith  v.  Ackerman,  5 
Blaokf.  541  ;  Purkett  v.  Gregory,  2  Scam.  44 ;  Barr  o.  Baker,  9  Missouri  850 ; 
Griffey  v.  Payne,  1  Morris  68  ;  Ham  met  v.  Emerson,  27  Maine  308  ;  Coburn 
9.  Ware,  30  Maine  202;  Andrews  o.  Wheaton,  23  Conn.  112;  Tompkins  o. 
Tigner,  17  Georgia  103.  In  an  action  on  a  bill  or  note,  the  defendant  cannot 
show  a  partial  failure  of  consideration  to  reduce  the  damages,  if  the  quantum 
to  be  deducted  is  of  an  uncertain  and  unliquidated  amount,  and  there  has 
been  no  attempt  to  repudiate  the  contract  or  restore  the  consideration  :  Pulsi- 
fer  V.  Hotchkiss,  12  Conn.  234 ;  Drew  v.  Towle,  7  Foster  412. 

See  further  as  to  failure  of  consideration  in  whole  or  in  part,  as  between  the 
original  parties,  Wyckoff  o.  Runyon,  33  New  Jersey  (Law)  107 ;  Blood  v, 
Northup,  1  Kansas  28 ;  Wynne  o.  Whisenant,  1  Ala.  Sel.  Cae.  282 ;  Fletcher 
V.  Chase,  16  N.  Hamp.  38 ;  Sawyer  v.  Chambers,  44  Barb.  42 ;  Nichols  9. 
Hunton,  45  N.  Hamp.  470 ;  Richards  v.  Bitzer,  53  Illinois  466 ;  Middlebrook 
V,  Nelson,  34  Geo.  506 ;  Pittillo  v,  Hapson,  23  Ark.  196 ;  Raines  r.  Dooley, 
Ibid.  329 ;  Miller  v.  Wood,  Ibid.  546 ;  Sherrer  v.  Bullock,  Ibid.  729  ;  Kock  v. 
Lay,  38  Mo.  147  ;  Edwards  v.  Porter,  2  Coldwell  42 ;  Hughes  v.  Todd,  2 
Duvall  188  ;  Burr  o.  Wilson,  26  Indiana  303  ;  Keith  v.  Mafit,  38  Illinois  303 ; 
Holland  v.  Hoyt,  14  Mich.  238 ;  Cook  v.  Whitfield,  41  Miss.  541 ;  Bliss  v. 
Clark,  82  Mass.  60;  Bieroe  v.  Stocking,  II  Gray  174 ;  O'Neil  v.  Bacon,  1 
Houston  215 ;  Peterson  v.  Johnson,  22  Wise.  21 ;  Diamond  v.  Harris,  33  Texas 
634. 

Failure  of  consideration  is  no  defence  against  a  bond  fide  holder  for  value, 
though  he  may  have  taken  the  note  with  notice  of  the  consideration :  Patten 
V.  Gleason,  106  Mass.  439 ;  Bank  of  Commerce  v,  Barrett,  38  Geo.  126 ; 
SpliTallo  V.  Patten,  38  Cal.  138 ;  Thrall  o.  Horton,  44  Vermont  386 ;  Anthony 
V,  Slonaker,  18  Indiana  273. 
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the  defendant  has  derived  no  benefit  from  the  contract,  but  has 
elected  to  repudiate  it  as  soon  as  he  knew  of  the  fraud,  he  has  a 
defence  to  an  action  on  *the  bill  at  the  suit  of  the  party  to 
^  -■  whom  he  gave  it.(t^)  Defendant  gave  plaintiff  a  promissory 
note  for  some  pictures;  It  was  proposed  to  prove  that  the  sum  for 
which  the  note  was  given  infinitely  exceeded  the  value  of  the  pic- 
tures. Lord  EUenborough :  ^^  I  will  not  admit  the  evidence  for  the 
purpose  of  reducing  the  damages,  by  showing  that  the  pictures 
were  of  an  inferior  value ;  but,  if  you  can,  by  the  inadequacy  of 
the  value,  and  other  circumstances,  prove  fraud  on  the  part  of  the 
plaintiff,  so  as  to  show  that  there  was  no  contract  at  all^  the  evidence 
will  be  admissible :  if  it  fall  short  of  that,  it  will  be  unavailing."(v) 
So,  if  a  horse  is  warranted,  a  check  is  given,  and  the  horse  turn  out 
unsound,  the  breach  of  the  warranty  is  no  answer  to  an  action  on 
the  check ;  but  if  the  seller  knew  of  the  unsoundness,  there  is 
fraud ;  there  was  no  contract,  and  no  action  lies  on  the  check,  at 
the  suit  of  the  seller,(a;)  if  the  horse  be  tendered  back.  So,  if  by 
fraudulent  representations  a  man  induces  another  to  give  him  for  a 
business  more  than  it  is  worth,  and  take  a  bill  in  payment,  he  can- 
not recover  on  the  bill.(^)  So  where  the  plaintiff  had  distrained 
goods  of  the  defendant  on  the  premises  of  the  plaintiff's  tenant, 
and  the  defendant,  to  get  rid  of  the  distress,  accepted  the  bill  in 
question,  it  appearing  that  there  was  no  rent  due  at  the  time  of  the 
distress.  Best,  J.,  left  it  to  the  jury  to  say  whether  the  plaintiff 
had  not  falsely  represented  to  the  defendant  that  the  rent  was  due, 
in  order  to  induce  him  to  give  his  acceptance,  and  that,  if  so,  the 
acceptance  was  fraudulently  obtained,  and  the  defendant  was  en- 
titled to  a  verdict.  («)* 

(tt)  Mills  V.  Oddj,  2  C,  M.  &  R.  103. 

(v)  Solomon  o.  Turner,  1  Stark.  51.     But  it  is  oonoeived  that  this  ruling  is 
wrong  if  the  defendant  kept  the  picture. 
(z)  Lewis  V.  Gosgrave,  2  Taunt.  2. 
(y)  Archer  v.  Bamford,  3  Stark.  175  (3  E.  C.  L.  R.). 
(z)  Grew  v.  Bevan,  3  Stark.  134  (3  £.  0.  L.  R.). 

^  If  a  creditor,  for  the  purpose  of  obtaining  his  debtor's  note  for  a  debt 
already  due,  falselj  and  fraudulently  promises  to  supply  him  with  goods  for 
a  specified  future  time,  this  constitutes  no  defence  to  an  action  on  the  note : 
Overdeer  v,  Wiley,  30  Alabama  709. 

For  other  cases  of  fraud,  see  Conkling  v.  Tail,  31  Illinois  156 ;  Stacy  r. 
Ross,  27  Texas  3 ;  Church  v.  Muir,  33  New  Jersey  (Law)  318 ;  Stevens  v. 
Parker,  7  Allen  361 ;  Fenton  v.  Ham,  35  Mo.  409 ;  Weaver  v.  Waterman,  18 
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Bat  where  the  defendant  insists  on  the  fraud  as  a  defence,  he 
must  altogether  repudiate  the  contract,  and  retain  no  benefit  under 
it.(a) 

Equally  unavailing  is  the  instrument  if  it  were  given  in  fraud 
of  third  persons. 

An  insolvent  proposed  to  compound  with  his  creditors,  p^-o-, 
^but  the  plaintiffs,  being  creditors,  refused  to  execute  the  *-  ^ 
deed  of  composition  unless  the  insglvent  gave  them  a  promissory 
note  for  the  residue  of  his  debt  to  them.  He  accordingly  did  so, 
without  the  knowledge  of  the  other  creditors,  and  the  plaintiffs  and 
the  rest  of  the  creditors  then  signed  the  composition  deed.  The 
note  was, held  void,  as  a  fraud  on  the  other  creditor8.(6y  But  if 
the  insolvent  pay  the  bill  or  note  when  due  to  the  holder,  he  cannot 
recover  back  from  the  creditor  the  money  so  paid.({r)  And  the  note 
is  equally  void  if  given,  not  by  the  insolvent,  but  by  a  third  person. 
So,  the  note,  being  given  with  a  fraudulent  intention,  would  have 
been  void,  though  the  composition  had  never  been  effected.((2)  And 
any  better  security  than  the  other  creditors  have,  though  for  the 
same  amount,  if  taken  without  their  knowledge,  is  void  as  a  fraud 
on  them.     ^*  The  real  question  is,"  says  Le  Blanc,  J.,  '^  whether 

(a)  Archer  v,  Bamford,  supra;  Lawton  r.  Elmore,  27  L.  J.,  Exch.  141; 
Dawes  v.  Harness,  L.  R.,  10  0.  P.  166 ;  Clarke  v.  Dixon,  E.,  B.  k  E.  148  (96 
E.  C.  L.  R.).  A  contract  obtained  by  fraud  is  voidable  at  the  option  of  the 
party  injured,  provided  the  other  party  can  be  remitted  to  his  former  state : 
Urquhart  r.  Macpherson,  L.  R.,  3  Ap.  Ca.  831. 

(b)  Cockshott  V.  Bennett,  2  T.  R.  763 ;  Knight  v.  Uunt,  5  Bin^.  432  (15  E. 
C.  L.  R.) ;  3  M.  Jb  P.  18 ;  Bryant  v.  Christie,  1  Stark.  329  (2  £.  C.  L.  R.) ; 
and  see  Took  v.  Tuch,  4  Bing.  224  (13  E.  C.  L.  R.) ;  13  Moore  435. 

(c)  Wilson  V.  Ray,  10  Ad.  &  E.  82  (37  £.  C.  L.  R.) ;  2  Per.  &  Dav.  253, 
overruling  Turner  v.  Hoole,  1  D.  A  R.,  N.  P.  C.  27. 

(d)  Wells  V.  Girling,  1  B.  &  B.  447  (5  E.  C.  L.  R.) ;  3  Moore  79. 

Louis.  Ann.  201 ;  Griffith  v.  Parry,  16  Wise.  218  ;  Carpenter  v.  McClnre,  39 
Vermont  9  ;  Stemburg  v.  Bowman,  103  Mass.  325  ;  Briggs  v.  Merrill,  58  Barb. 
389;  Anderson  v.  Warne,  71  111.  20. 

^  A  note  given  by  a  bankrupt  to  a  creditor  for  his  consent  to  the  bank- 
rupt's discharge  is  void  from  illegality  of  consideration,  though  given  after 
his  discharge:  Rice  v.  Maxwell,  13  Smedes  &  Marsh  289.  In  case  of  a  com- 
position with  creditors,  the  taking  of  the  note  of  the  debtor  for  the  balance 
not  covered  by  the  composition  notes  is  such  a  fraud  as  renders  void  not 
only  the  notes  so  taken,  but  the  composition  notes  themselves  :  Dougherty  v. 
Savage,  28  Conn.  246*,  Fay  o.  Fay,  121  Mass.  561 ;  Winn  v,  Thomas,  55  N. 
H.294. 
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one  creditor  be  put  io  a  better  BituattOD  than  be  stipulated  for  n 
tbe  other  creditors,  and  it  is  immaterial  whether  that  be  done 
receiving  more  money,  or  that  vhich  is  meaot  to  procure  him  m 
money,  namely,  a  better  security  for  the  same  sum."(e) 

In  these  cases  the  creditor  and  the  insolveitt,  though  '^partici^ 
criniinia"  are  not  "m  pari  delicto."  It  is  oppression  on  one  s 
and  submission  on  the  other.  "  It  can  never,"  says  Lord  Ell 
borough,  "  be  par  delictum  when  one  holds  the  rod  and  the  otl 
bows  to  it."{/) 

A  compounding  creditor  cannot  split  his  demand,  and  compon 
for  part,  and  afterwards  sue  for  the  residue,  unless  he  acquaint  I 
other  creditors  with  his  proceeding.  Therefore,  where  the  plain 
held  two  bills,  drawn  by  the  insolvent,  both  due,  one  for  4002.,  < 
other  for  156^  198.  lOd. ;  and  expecting  that  the  acceptor  woi 
pay  the  first,  inserted  in  the  schedule  attached  to  the  comp( 
tion  deed  the  amount  of  the  second  only  as  bis  debt,  it  was  i 
eided  that  he  could  not  afterwards  sue  the  insolvent  on  the  fi 
r*!  881  '^''''(^)  ^°'  *'^  ^^^  agreement  of  composition  contain  a  Bt 
Illation  that  all  securities  shall  be  given  up,  if  the  co 
pounding  creditor  holds  bills  drawn  by  the  defendant  and  accept 
by  a  third  person,  and  he  afterwards  receives  the  amount  of  thi 
bills  from  the  acceptor,  be  must  refund  the  money  to  the  ins 
Tent.(A)  But  he  may  retain  money  so  received,  if  the  agreenn 
of  composition  contained  no  stipulation  for  the  surrender  of  secu 
ties.{i)  A  creditor  who  holds  a  bill,  and  accepts  a  compositii 
impliedly  engages  that  the  bill  is  in  his  own  hands.  If,  therefo 
an  indorsee  of  the  bill  afterwards  compels  the  compounding  deb 
to  pay  the  bill,  the  latter  may  recover  the  amount  from  the  co 
pounding  creditor  as  money  paid  to  bis  u3e,(A)  unless  the  deb 

(e)  LeicesMr  c.  Rose,  4  East  3T2,  oTemiling  Feiae  e.  Randall,  6  T.  R.  14 
(/)  Smith   c.  Cuff,  6  M.  &  S.  160  ;  Smith  v.  Bromley,  2  Doug.  695,  6! 

AtkiDBOD  V.  Deabj,  30  L.  J.,  Eich.  361  ;  31  L.  J.  362,  in  error.  The  moi 
paid  at  the  time  msj  b«  recovered  back.  But  if  a  bill  be  given  aftenra 
and  voluDtarilj  paid,  it  bos  been  held  that  the  monaj  cannot  be  recov«: 
back :  Wilson  B.  Ray,  10  Ad.  &  E.  82  (37  £.  C.  L.  R.). 

(g)  Britten  v.  Hughea,  5  Bing.  460  (16  E.  C.  h.  R.);  3  M.  4  P.  77,  o» 
ruling,  perhaps,  Payler  v.  Homersbam,  4  M.  &  Sel.  423 ;  and  see  Holmei 
Viner,  1  Esp.  132 ;  Cecil  c.  Plaistow,  1  Anst.  202.  Not  eo  where  debtor  on 
bill  from  schedule:  Buvelot  v.  Mills,  L.  R.,  1  Q.  B.  104. 

(A)  Stctok  K.  Mawson,  1  B.  ft  P.  286. 

(f)  Thomas  v.  Conrtaaj,  1  B.  &  Aid.  I. 
(t)  Hawley  p.  Beverley,  6  M.  &  G.  221. 
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made  the  payment  voluntarily  to  a  holder  who  was  a  mere  agent  of 
the  original  creditor,  and  known  by  the  debtor  to  be  so.  (2)  If  the 
creditors  of  an  insolvent  compound  with  him,  and  take  notes  of 
hand  for  the  amount  of  their  respective  compositions,  and  one  cred- 
itor, in  addition  to  his  note  of  hand,  fraudulently  and  clandestinely 
take  a  further  security,  his  dealing  with  the  insolvent  is  one  entire 
tiransaction,  and  he  cannot  recover,  even  on  the  promissory  note.(m) 
So,  if  a  man  becomes  surety  for  another  for  the  price  of  goods — 
as,  for  example,  by  joining  him  in  a  joint  and  several  note— and  the 
party  to  whom  the  surety  is  responsible  conceals  from  him  a  stip- 
ulation for  an  additional  sum,  which  it  is  secretly  agreed  between 
himself  and  the  principal  that  the  principal  shall  pay  in  liquida- 
tion of  an  old  debt,  that  is  a  fraud  on  the  surety,  and  releases  him 
from  his  engagement.(n) 

But  where  a  fraud  has  been  practiced  on  the  maker  or  acceptor, 
an  indorsee  for  value  without  notice  may,  nevertheless,  recover 
against  him.^  Thus  we  have  seen  that,  though  a  partner  fraudulently 
use  the  names  of  his  co-partners,  they  will  all  be  bound  to  pay  an 
innocent  indorBee.(o)  *So,  in  an  action  by  the  indorsee  r«i  07-1 
against  the  maker  of  a  note  thirteen  years  old,  the  defend- 
ant obtained  a  rule  9im  to  set  aside  a  judgment  by  default,  on  an 
affidavit  that  he  the  defendant  was  swindled  out  of  the  note.  An 
affidavit  being  made  on  the  other  side  that  the  plaintiff  took  the 

{I)  Gibson  r.  Bruce,  5  M.  &  G.  399. 

(m)  Howden  v.  Haigh,  11  Ad.  &  £.  1033  (39  £.  G.  L.  R.) ;  and  see  In  re 
Gross,  4  De  G.  &  S.  364. 

(n)  Pidcock  v.  Bishop,  3  B.  &  G.  605  (10  £.  C.  L.  R.) ;  5  D.  &  R.  505.  See 
these  qaestions  more  fully  discussed  in  the  chapter  on  Principal  and  Surbtt. 

(0)  Ante,  see  Partnership. 

^  Powers  V,  Ball,  1  Williams  662.  The  indorsee  takes  free  from  equities : 
Doe  V,  Burnham,  11  Foster  426 ;  Johnson  v.  Meeker,  1  Wisconsin  436 ;  Ganett 
o.  Thompson,  16  B.  Monroe  572.  When  a  note  issued  hy  a  partner,  in  fraud 
of  their  firm,  is  bad  in  the  hands  of  a  holder,  see  Haldeman  v.  Bank  of  Mid- 
dletown,  4  Casey  440 ;  Collier  v.  Cross,  20  Georgia  1 ;  Rich  v,  Davis,  4  Cal- 
ifornia 22 ;  6  California  141 ;  Gray  v.  Ward,  18  Illinois  32.  A  note  void  as 
against  public  policy  is  good  in  the  hands  of  an  innocent  holder,  whether 
absolutely  or  as  collateral:  Meadows  p.  Bird,  22  Georgia  246;  Thome  v, 
Yonts,  4  California  321.  The  bearer  of  a  note  payable  to  one  named  or 
bearer  takes  it  subject  to  no  equities  or  right  of  set-off  which  the  maker 
would  have  against  the  original  payee :  Pettee  e.  Prout,  3  Gray  502 ;  Brown 
9.  Spafford,  5  Otto  474. 
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parties  is  void.(«)  A  contract  tending  to  the  injury  of  the  revenue, 
by  evading  or  violating  the  customs  and  excise  laws,  is  illegal.(/) 
But  if  a  trader  sell  goods  with  the  mere  knowledge  that  the 
purchaser  intends  to  make  an  illegal  use  of  them,  without  in  any 
way  lending  his  aid  to  the  effectuation  of  the  unlawful  purpose,  he 
r*1391  ™^^  sustain  an  action  on  the  contract.(^)  *  Considerations 
impeding  the  course  of  public  justice,  as,  dropping  a  crim- 
inal prosecution  for  a  felony  or  a  public  misdemeanor,  or  suppress- 
ing evidence,  are  illegal  con8iderations.(A)^  But  it  has  been  held 
that  compounding  a  private  misdemeanor  is  a  good  consideration  for 
a  note.(z)  A  wager  on  the  result  of  a  criminal  prosecution  is  illo- 
gal.(i)  A  note  given  after  conviction  to  the  prosecutor,  for  the  ex- 
penses of  the  prosecution,  the  amount  of  which  is  settled  by  the 
court,  is  legal.(^  So,  though  the  particulars  of  the  arrangement 
are  not  communicated  to  the  court  and  sanctioned  by  them.(77i) 

(e)  Hall  V.  Potter,  3  Lev.  411 ;  Roberts  v,  Roberts,  3  P.  Wms.  66 ;  Com. 
Dig.  Chancery,  3  Z.  8. 

(/)  Biggs  »•  Lawrence,  3  T.  R.  454  j  Vandyk  v.  Hewitt,  1  East  79 ;  Taylor 
V.  Crowland  Gas  Company,  10  Ezch.  293. 

(g)  Hodgson  v.  Temple,  5  Taunt.  181  (1  E.  C.  L.  R.). 

(h)  Nerot  v.  Wallace,  3  T.  R.  17 ;  Fallows  ».  Taylor,  7  T.  R.  475 ;  Edge- 
combe V.  Rodd,  5  East  294. 

(i)  Drage  v.  Ibberson,  2  Esp.  643 ;  and  see  Coppock  v.  Bower,  4  M.  &  W. 
361. 

(k)  Evans  v.  Jones,  5  M.  &  W.  77. 

(;)  Beeley  v,  Wingfield,  11  East  46 ;  see  Keir  v.  Leman,  9  Q.  B.  394  (58  E. 
C  L.  R.). 

(m)  Kirk  v.  Strickwood;  4  B.  &  Ad..  421  (24  E.  C.  L.  R.) ;  1  N.  &  M.  275 ; 
and  see  Baker  v.  Townshend,  1  B.  Moore  120. 

^  A  note  given  in  consideration  that  the  payee  would  stop  a  prosecution  for 
a  supposed  felony,  instituted  against  the  maker,  and  not  appear  as  a  witness 
against  him,  is  founded  on  an  illegal  consideration  and  is  invalid :  Swan  v. 
Chandler,  8  B.  Monroe  97 ;  Clark  v,  Ricker,  14  N.  Hamp.  44 ;  The  Common- 
wealth V.  Johnson,  3  Cushing  454 ;  Gardner  v,  Mazey,  9  B.  Monroe  90  >,  Hines- 
burgh  V,  Sumner,  9  Verm.  23 ;  Soule  v,  Bonney,  37  Maine  128.  A  note  given 
in  part  taBuppress  a  prosecution  is  void,  even  if  for  a  just  debt :  Bowen  o. 
Buck,  2  Williams  308 ;  Porter  v.  Haverst,  37  Barbour  343 ;  Osborn  v,  Rob- 
bins,  Ibid.  481 ;  Brown  v.  Padgett,  36  Geo.  609 ;  Murphy  v.  Bottomer,  40  Mo. 
67 ;  Clark  r.  Pomeroy,  12  Allen  557  -,  see  also  Dodson  v.  McCauley,  62  Ga. 
130 ;  Werner  r.  Bardwell,  38  Mich.  278 ;  Armstrong  o.  Express  Co.,  4  Baxter 
376 ;  Snyder  v.  Willey,  33  Mich.  483  ;  Baker  v.  Farris,  61  Mo.  389 ;  Buck  v. 
First  Nat.  Bank,  27  Mich.  293 ;  Oxford  Bank  v.  Kirk,  90  Pa.  St.  49 ;  Rahter 
0.  Lancaster  Bank,  92  Ibid.  393. 
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And  the  substitution  of  a  good  bill  for  a  forged  one,  at  the  instance 
of  the  forger,  if  unaocompanied  with  any  stipulation  to  stifle  a  prose- 
cution for  forgery,  is  not  i]]egal.(n)  -  Contracts  respecting  the  sale 
of  public  offices  are  for  the  most  part  void  at  common  law(o)  as  well 
as  by  statute.  Any  contract  tending  to  cause  a  neglect  of  duty  in 
a  public  officer  is  illegal.  Thus,  though  the  6  Geo.  2,  c.  31,  author- 
izes parish  officers  to  take  security  from  the  putative  father  of  a 
bastard  child  to  indemnify  the  parish,  it  is  not  lawful  for  them  to 
take  an  absolute  promissory  note  for  a  sum  certain,  and  such  a  note 
is  void.  "It  is  a  shocking  consideration,"  observes  Lord  Ellen- 
borough,  "  that  by  means  of  such  a  security  as  this  the  parish  of- 
ficers, who  have  a  public  duty  imposed  upon  them  to  take  care  that 
the  father  shall  make  a  proper  provision  for  the  maintenance  of  the 
child,  acquire  an  interest  that  the  child  should  live  as  short  a  time 
as  possible.'Xjp)  Contracts  with  a  public  enemy  are  illegal ;  and  a 
bill  drawn  by  an  alien  enemy  on  his  debtor  here,  and  indorsed  to 
the  plaintiff,  a  British  subject  resident  in  the  hostile  country,  can- 
not be  recovered  on,  though  the  plaintiff  do  not  sue  till  the  return 
of  peace,  and  though  he  were  resident  at  the  time  of  taking  the  bill 
in  the  hostile  country.(j)  But  where  a  British  prisoner  in  France 
drew  a  bill  on  an  English  subject,  and  indorsed  it  to  the  plaintiff, 
then  an  alien  enemy,  it  was  held  that  after  the  return  of  peace  the 
'^'plaintiff  might  recover.(r)  And  a  bill  drawn  by  a  British  r#-i4A-| 
prisoner,  in  favor  of  an  alien  enemy,  cannot  be  enforced  by 
the  payee.* 

(n)  Wallace  v.  Hardacre,  1  Gamp.  45. 

(o)  Richardson  v.  Mellisb,  2  Bing.  229  (9  £.  C.  L.  R.) ;  9  Moore  435. 

(p)  Cole  V.  Gower,  6  East  110. 

(q)  Willison  v.  Patteson,  7  Taunt.  440  (2  £.  G.  L.  R.). 

(r)  Antoine  v.  Morshead,  6  Taunt.  237  (l-E.  C.  L.  R.) ;  1  Marsh.  558. 

^  Consideration  to  resign  a  public  office  is  bad :  Meachum  v.  Dow,  32  Ver- 
mont 721.  Resignation  of  an  office  in  a  corporation  is  a  sufficient  consider- 
ation for  a  promissory  note  :  Peck  v.  Requa,  13  Gray  407.  A  note  to  become 
due  upon  the  election  of  A.  to  a  certain  office  is  void  upon  grounds  of  public 
policy  as  much  as  any  formal  wager :  Cooper  v,  Brewster,  1  Minnesota  94  ; 
Nudd  V,  Burnett,  14  Indiana  25.  A  note  given  by  one  of  several  bidders  for 
government  contracts  to  another  to  induce  him  to  withdraw  his  bid  is  an  il- 
legal consideration  and  cannot  be  enforced  :  Kennedy  v.  Murdick,  5  Harring- 
ton 458.  A  note  made  in  consideration  of  the  promise  of  a  defendant  in  a 
divorce  suit  to  withdraw  her  papers  and  make  no  defence  is  without  valid 
consideration  :  Stoutenburg  v.  Ly brand,  13  Ohio  (N.  S.).  228.    Note  for  ser- 
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Among  the  conBiderations  nov  or  formerly  illegal  by  statute 
the  following:' 

1.  Usury.  The  English  statutes  on  this  subject  are  repea 
The  decisions  on  them,  however,  are  still  not  unimportant  wit 
view  to  general  principles.  Moreover,  usury  laws  exist  in 
United  States  and  in  almost  all  foreign  countries.  In  France 
Holland  they  have  been  repealed,  but  re-enacted.  It  will  be  n 
convenient  to  discuss  the  nature  and  former  consequeDces  of  u; 
in  the  chapter  on  Intbbbst. 

2.  Gaming  considerations.  The  old  statute  16  Car.  2,  c 
avoided  all  securities,  teritten  or  oral,  given  to  secure  any  sui 
money  exceeding  1001.  lost  at  play.(8)  And  the  9  Anne,  c. 
expressly  avoided  all  written  contracts  for  any  sum  of  money 
at  play,  or  by  betting  at  play,  or  lent  for  playing  or  betting 

[a)  See  Beotinok  r.  Conoop,  5  Q.  B.  693  (48  E.  C.  L.  B.)- 
(0  S«e  also  12  Geo,  2,  c.  28,  and  18  Geo.  2,  c.  34. 

vices  to  be  reodered  in  procuring  a  pardoo  held  good :  Meadow  r.  Bif 
Georgia  246.  A  note  given  to  obtun  poBHeasioD  of  gooda  wrongfully  witb 
ie  without  oousideration  between  the  parties  to  it :  White  v.  Heylmai 
Ctuej  142.  Though  a  bank  be  speoiallj  restrioted  b<r  its  oharter  irom  ta 
more  than  a  certain  interest,  a  note  securing  higher  interest  is  not  vo 
being  a  contract  which  the  bank  is  not  authoriied  to  make :  Rock  River  1 
e,  Sherwood,  10  ■Wisconsin  230.  When  a  partj  voluntarily  receives  1 
notes  which  are  at  a  discount  and  gives  his  note  for  the  full  amount,  it : 
defenoe ;  Life  Ins.  Co.  t>.  Lanier,  5  Florida  110 ;  Conwell  v.  Pumphiey,  '- 
diana  135. 

A  note  ^ven  to  induce  a  public  officer  to  riolate  bis  duty  as  such  is  vo 
the  hands  of  either  the  payee  or  holder  with  notioe :  Devlin  c.  Brad; 
New  York  631. 

'  For  cases  on  notes  made  in  violation  of  Btatntes  to  enforce  the  observ 
of  Sunday :  Fritsch  o,  Heislen,  40  Mo.  555 ;  Flanagan  v.  Meyer,  41  Ala. 
Benson  c.  Drake,  55  Maine  655  ;  Sajre  e.  Wheeler,  31  Iowa  1 12 ;  Tilloi 
Webb,  56  Maine  100  ;  Marshall  e.  Russell,  44  N.  Hamp.  609  ;  Dohon 
Dohoney,  7  Bush  217 ;  Vinton  v.  Peck,  14  Mich.  287 ;  Davis  o.  Barge 
Ind.  54  ;  Bank  v.  Graves,  48  Iowa  228  ;  Campbell  v.  Young,  9  Bush 
Cranson  f.  Guss,  107  Mass.  439  ;  Trubar  b.  Bank,  31  Ark.  128 ;  King  p.  F 
ing,  72  111.  21 ;  Greatbead  o.  Walton,  40  Conn.  226. 

For  other  ooseB  of  illegal  consideration :  Wentworth  c.  BUisdell,  1' 
llamp.  275 ;  Pine  River  Bank  e.  Uodson,  46  N.  Hamp.  114 ;  Poorman  r.  K 
39  Cal.  345 ;  Holden  o.  Cosgrow,  12  Gray  216 ;  Brown  n.  Tarkington,  3 
lace  (S.  C.)  377 ;  Burton  c.  Stewart,  62  Barb.  194 ;  United  Congregatii 
Stegner,  21  Ohio  St.  488  ;  Lemon  c.  Grosskopf,  22  Wise.  447  ;  James'  i 
B.  Rogers,  23  Indiana  451. 
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and  by  snbjecting  to  the  animadversion -of  criminal  justice  all  win- 
nings above  102.,  it  impliedly  avoided  all  contracts  to  enforce  them 

Both  acts  avoided  judgments  for  gaming  debts,  but  the  judgments 
to  which  they  refer  are  voluntary  judgments  given  by  the  loser,  and 
not  judgments  obtained  by  an  adverse  action.(2;) 

Any  game,  whether  of  skill  or  chance,  was  within  the  acts.(y) 

But  both  these  acts  are  now  repealed  by  the  8  &  9  Vict.  c.  109, 
8.  15,  except  so  much  of  the  statute  of  Anne  as  was  altered  by  the 
6  &  6  Will.  4,  c.  41. 

The  statute  8  &  9  Vict.  c.  109  makes  cheating  at  play  an  offence 
indictable  as  obtaining  money  under  false  pretences. (z)  It  further 
makes  all  gaming  contracts,  written  or  oral,  null  and  void.(a) 

*Money  lent  to  play  at  any  illegal  game  cannot  be  re-  r^-iii-i 
covered  back  by  the  lender.  ^^  This  principle,"  says  Lord 
Abinger,  ^'  was  not  for  the  first  time  laid  down  in  Cannan  t;.  Bryce,(() 
but  that  case  finally  settled  that  the  repayment  of  money  lent  for 
the  express  purpose  of  accomplishing  an  illegal  object  cannot  be 
enforced. "((?) 

To  discuss  in  detail  the  complicated  provisions  of  the  gaming  acts, 
and  the  minute  distinctions  which  arise  on  them,  would  be  to  wander 
from  the  main  subject. 

Horse-races,  though  legalized  by  13  Geo.  2,  c.  19,  and  18  Geo. 
2,  c.  34,  were  within  the  former  acts  against  gaming.((2)    But  a  bet 

(u)  Sec.  5 ;  eee  Daintree  v.  HutcbinsoD,  10  M.  &  W.  85 ;  Applegarth  v.  Col- 
ley,  10  M.  &  W.  723. 

(x)  Lane  v.  Chapman,  11  Ad.  &  E.  966  (39  £.  C.  L.  R.) ;  3  P.  &  D.  668 ; 
affirmed  in  error,  Ibid.  980. 

(y)  Sigell  V.  Jebb,  3  Stark.  1  (3  E.  C.  L.  R.). 

(as)  Sec.  17. 

(a)  Sec.  18.  Bat  not  illegal  in  the  sense  of  oriminial,  nor  in  such  a  sense 
as  to  impose  on  the  sabsequent  holder  of  a  negotiable  instrument  the  obliga- 
tion of  proving  the  consideration  he  himself  gave :  Fitch  v.  Jones,  24  L.  J., 
Q.  B.  293 ;  5  £.  &  B.  238  (85  £.  C.  L.  R.).  See  farther,  on  the  construction  of 
the  act,  Parsons  v.  Alexander,  24  L.  J.,  Q.  B.  277  ;  5  £.  &  B.  263  (85  £.  C. 
L.  R.) ;  Coombes  o.  Dibble,  Law  Rep.,  1  £xch.  248 ;  Beeston  v.  Beeston,  L. 
R.,  1  £z.  Div.  13  :  distinguished  in  Higginson  v.  Simpson,  L.  R.,  2  C.  P.  Div. 
77  ;  Diggle  v.  Higg6,  L.  R.,  2  £z.  Div.  422. 

(6)  3  B.  &  A.  179  (5  E.  C.  L.  R.). 

{c)  M^Kinnell  v.  Robinson,  3  M.  &  W.  434. 

{d)  Goodbum  v.  Marley,  2  Stra.  1159 ;  Clayton  v.  Jennings,  2  W.  Bl.  706 ; 
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under  102.  on  a  legal  horse-race  was  valid,(e)  though  a  bill  or  note 
given  to  secure  it  would  have  been  void.(/)  But  if  the  horse-race 
be  for  a  sum  less  than  50l.y(g)  or  above  50Z.,  but  not  a  contest  be- 
tween horses  running  on  the  turf,  the  bet  was  void. (A) 

A  bill  of  exchange  or  note  given  for  a  gaming  debt  was,  until  re- 
cently, void,  even  in  the  hands  of  an  innocent  indorsee  for  value  as 
against  the  party  loaing  at  play ;  but  as  against  other  parties  it  was/ 
and  still  is,  valid.  Thus,  if  a  bill  were  accepted,  or  a  note  made  for 
a  gaming  debt,  no  party  could  charge  the  acceptor  or  maker  ;(i)  but 
the  drawer  and  indorser  were  and  are  nevertheless  liable.(A:)  ^ 

The  same  rule  of  law  applied  to  bills  or  notes  given  for  the  ran- 
som of  captured  ships  or  cargoes  ;{t)  to  bills  or  notes  given  by  a 
bankrupt  to  his  creditor  to  induce  him  to  sign  the  bankrupt's  cer- 
tificate.(m)  In  all  these  cases,  as  well  as  in  the  case  of  usury,  the 
rit^-iAO-}  ^^^  0^  Parliament  ^avoiding  bills  or  notes,  so  far  as  they 
make  the  instruments  absolutely  void,  are  repealed  by  the 
5  &  6  Will.  4,  c.  41,  s.  l.(9i)  This  statute  enacts  that  in  these 
cases  bills  or  notes  which  would  otherwise  have  been  void  shall  only 

Blaxton  v.  Pye,  2  Wils.  309 ;  Shillito  v.  Theed,  7  Bing.  405  (20  E.  0.  L.  R.) ; 
5  M.  &  P.  303. 

(e)  M'Alister  o.  Haden,  2  Camp.  438. 

(/)  9  Anne,  c.  14,  s.  1. 

(g)  Johnson  v,  Bann,  4  T.  R.  1. 

(h)  Ximenes  o.  Jacques,  6  T.  R.  499  ;  Whalley  v.  P^ot,  2  B.  &  P.  51 ;  see 
now  3  &  4  Vict.  c.  5,  which  repeals  13  Geo.  2,  c.  19,  and  8  &  9  Vict  o.  109. 

(i)  Bowyer  v.  Bampton,  2  Stra.  1115  ;  Shillito  v.  Theed,  7  Bing.  405  (20  £. 
C.  L.  R.) ;  5  M:.  &  P.  303. 

(k)  Ibid. ;  Edwards  v.  Dick,  4  B.  &  Aid.  212  (6  E.  0.  L.  R.). 

(I)  45  Geo.  3,  c.  72,  s.  17. 

(m)  12  &  13  Vict.  0.  100,  s.  202 ;  Wiggins  v.  Read,  13  C.  B.,  N.  S.  220  (106 
£.  G.  L.  R.) ;  or  not  to  oppose  the  order  for  discharge,  24  &  25  Vict  c.  134, 
8.  166. 

(fi)  This  statute  is  preserved  in  force  by  8  &  9  Vict.  c.  109,  s.  15,  the  effect 
of  which  seems  to  be  that  a  winner  of  stakes  may  recover,  though  a  prom- 
issory note  for  the  amount  would  be  void :  Batty  v.  Marriott,  17  L.  J.,  C.  P. 
216;  5  C.  B.  818  (57  E.  C.  L.  R.),  s.  c. 


^  Evans  v.  Cook,  11  Nev.  69.  A  note  given  for  money  lent  for  gambling 
purposes  cannot  be  recovered:  Cutler  v.  Welsh,  43  New  Hampshire  497. 
Bond  Jide  holder  of  note  given  for  illegal  consideration  may  recover  unlj 
s'tatute  declare  it  void :  Bosseman  v,  Alton,  48  Ala.  512.^ 
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be  taken  to  have  been  given  for  an  illegal  consideration.(o)  The 
effect  of  the  enactment  is  conceived  to  be  that  thej  are  good  in  the 
hai^ds  of  an  innocent  indorsee  for  value  against  all  parties.(  je?) 

The  second  section  of  this  statute  enacts  that  if  a  loser  at  play 
gives  a  negotiable  instrument,  void  under  the  acts  against  gaming, 
and  pays  the  transferree,  he  may  recover  back  the  money  so  paid 
from  the  person  to  whom  he  originally  gave  the  bill  or  note.(9) 

Even  under  the  old  law  a  renewed  security  was  good  if  given  to 
an  innocent  indorsee  before  the  bill  fell  due.(r) 

8.  Stock-jobbing.  The  Stock-Jobbing  Act  was  the  7  Geo.  2,  c. 
8,  made  perpetual  by  10  Geo.  2,  c.  8,  but  now  both  statutes  are  re- 
pealed by  the  23  &  24  Vict.  c.  28.(«)  The  principal  provisions  of 
the  first-mentioned  statute  were  as  follows  :{t) 

(1)  Putting  up  on  stock  was  prohibited  ;  that  is,  a  contract  to  pay 
or  receive  a  certain  sum  of  money  for  the  liberty  to  deliver  or  not 
to  deliver,  or  to  accept  or  refuse  a  certain  quantity  of  stock  at  a 
fixed  price  on  a  given  day.  Such  a  contract  is  declared  void,  the 
money  paid  is  made  recoverable,  *and  both  parties  are  sub-  r4i-i4Q-i 
ject  to  the  penalty  of  5002.  unless  the  money  paid  has 

been  recovered  or  refunded. 

(2)  The  payment  of  money,  instead  of  delivering  or  receiving 
stock,  subjects  to  the  penalty  of  lOOL 

(o)  As  to  the  effect  of  this  enactment,  see  Edmunds  v,  Qroves,  2  M.  &  W. 
642.  Both  sections  of  the  statute  are  prospective :  Hitchcock  v.  Way,  2  N. 
&  P.  72  ;  6  Ad.  &  El.  943  (33  E.  C.  L.  R.),  s.  c. ;  Humphreys  ».  Earl  of  Wal- 
degrave,6  M.  &  W.  622. 

{p)  Hay  V.  Ayling,  16  Q.  6.  423  (71  E.  C.  L.  R.).  See  Fitch  v.  Jones,  5  E. 
&  B.  238.  But  see  Goldsmid  v.  Hampton,  5  G.  6.,  N.  S.  94  (94  E.  G.  L.  R.). 
In  the  case  of  a  bankrupt  it  was  expressly  so  enacted,  24  &  25  Vict.  o.  134, 

B.  166. 

(q)  But  it  is  no  defence  to  an  action  against  an  acceptor  that  the  bill  was  given 
for  bets  on  horse-races  made  by  the  drawer  as  his  agent  and  paid  without  his 
request:  Quids 9.  Harrison,  10  Exch.  572. 

(r)  George  o.  Stanley,  4  Taunt.  683. 

(s)  Query f  whether  some  oases  of  gaming  in  stock  may  not  have  been  within 
9  Anne,  c.  14,  and  be  not  now  within  8  &  9  Vict.  c.  109. 

(t)  Transactions  in  foreign  stock  are  not  within  this  statute :  Henderson  v, 
Bise,  3  Stark.  158  (3  E.  C.  L.  R.) ;  Wells  v.  Porter,  2  Ring.  N.  G.  723  (29  E. 

C.  L.  R.) ;  Oakley  v.  Rigby,  2  Ring.  N.  G.  732  (29  E.  G.  L.  R.) ;  nor  railway 
shares  :  Hewitt  v.  Price,  4  M.  &  G.  355  (45  E.  G.  L.  R.) ;  Williams  v.  Trye, 
18  Beav.  366. 

15 
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(3)  It  has  been  supposed  that  contracts  to  buy  or  sell  stock,  of 
which  the  seller  is  not  at  the  time  possessed,  subjected  both  parties 
to  the  penalty  of  5002.  But  such  contracts  were  afterwards  held 
to  be  legal,  (u) 

It  was  formerly  held  that  money  expended  by  another  person  in 
settling  a  stock-jobber's  differences  for  him,  or  money  lent  him  to 
settle  them  with,  could  be  recovered.  (2;)  But  it  was  afterwards  set- 
tled that,  as  the  fifth  section  of  the  act  7  Geo.  2,  c.  8,  prohibits  ex- 
pressly the  payment  of  money  for  the  arrangement  of  differences, 
a  person  paying  differences  for  another,  or  lending  him  money  to  pay 
them  himself,  advanced  money  for  an  illegal  purpose,  and  could  not 
recover  it  back.(yy  • 

The  following  cases  relating  to  bills  have  been  decided  on  this 
statute : — The  defendant  employed  a  broker(2;)  to  pay  differences 
for  him,  and  after  they  were  settled  a  dispute  arose  between  them 
as  to  the  amount  of  money  so  paid  by  the  broker.  The  case  was 
referred  to  the  plaintiff  and  three  other  arbitrators,  who  awarded 
the  sum  of  3062.  12s.  QcL  to  be  due  from  the  defendant  to  his  broker. 
The  broker  then  drew  on  the  defendant  for  1002.,  part  of  this  sum ; 
the  defendant  accepted  the  bill,  and  the  broker  indorsed  it  to  the 
plaintiff.  It  was  held  that  the  bill  was  void  as  between  the  broker 
and  the  defendant,  and  the  plaintiff  having  been  an  arbitrator,  had 
notice  of  the  illegal  consideration,  and  stood  in  the  same  situation 

(u)  Mortimer  v.  M'Csllan,  7  M.  &  W.  20 ;  affirmed  9  M.  &  W.  636. 

(x)  Faikney  v.  Reynous,  4  Burr.  2069 ;  Petre  v.  Haonay,  3  T.  R.  418. 

iy)  Cannan  v.  Brjce,  3  B.  &  Aid.  179  (5  £.  G.  L.  R.) ;  M'Kinnell  v.  Robin- 
son, 3  M.  &  W.  434. 

(z)  Stock  brokers  are  within  the  statutes  6  Anne,  c.  16,  s.  4,  and  57  Qeo. 
3,  c.  40 ;  Clarke  0.  Powell,  4  B.  Ar  Ad.  846  (34  £.  0.  L.  R.) ;  1  N.  &  M.  402, 
by  which  brokers  are  prohibited  under  a  penalty  from  acting  in  London 
without  admission  by  the  mayor  and  aldermen.  For  the  condition  of  the 
bond  given  by  brokers,  and  the  oath  taken  by  them,  see  Kemble  v.  Atkins, 
Holt,  N.  P.  C.  427. 

^  A  note  given  for  money  pai4  by  the  request  of  the  maker  to  a  broker, 
for  losses  sustained  in  illegal  stock-jobbing  transactions,  is  valid :  Wyman  r. 
Fiske,  3  Allen  338. 

Promissory  notes  given  as  a  " margin"  to  cover  a  rise  or  fall  in  the  price 
of  stocks  not  actually  paid  for  and  delivered  are  the  instruments  of  a  wager, 
and  cannot  be  recovered:  Swarts^s  Appeal,  3  Brewster  131.  Notes  given  for 
a  margin  on  the  sale  of  stock,  to  be  delivered  at  a  future  day,  where  the  party 
contracting  to  sell  has  no  stock,  and  the  party  agreeing  to  purchase  pays 
nothing,  are  void  for  illegal  consideration :  Brua's  Appeal,  5  P.  F.  Smith  294. 
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as  the  broker.(a)  Where  a  broker  had  settled  differences  for  his 
principal  in  omnium^  had  taken  his  principal's  acceptance  for  the 
amount,  and  indorsed  the  bill  when  overdae,  it  was  held,  first,  that 
jobbing  in  omnium  was  within  the  act ;  secondly,  that  the  bill  was 
void  in  the  hands  of  the  broker;  and  thirdly,  that  having 
*been  indorsed  when  overdue,  it  was  also  void  in  the  hands  *-  -■ 
of  the  indorsee,  as  against  the  acceptor.(6)  A  stock-jobber  gave  his 
broker  a  promissory  note  for  differences  paid  for  him  by  his  broker, 
and  the  broker  indorsed  it  overdue  to  the  plaintiffs.  The  plaintiflb 
threatened  to  sue  the  defendants  upon  the  note,  but  they  consented 
to  give  up  the  note,  and  take  the  defendants'  bond  instead,  knowing, 
at  the  time  they  took  the  bond,  that  theiiote  had  been  given  on  an 
illegal  consideration.  Held  that  they  could  not  originally  have  re- 
covered upon  the  note,  nor  afterwards  upon  the  bond.(<?)  Where  a 
man  gave  his  acceptance  for  differences  owing  from  himself  to  the 
drawer,  and  the  drawer  indorsed  the  bill  for  value  without  notice, 
it  was  held  that  the  indorsee  might  recover  against  the  drawer.(({) 
And  as  the  statute  does  not  expressly  avoid  securities  given  for  dif- 
ferences, it  should  seem  the  indorsee  might  have  recovered  against 
the  acceptor.(6)  Where  a  man  sells  stock  of  which  he  is  not  pos- 
sessed, and  afterwards  buys  it  and  transfers  it  to  the  vendee,  he  mighty 
notwithstanding  the  statute,  maintain  an  action  for  the  price.(/) 
This  act  is  to  be  construed  strictly.  (^) 

Besides  the  cases  which  have  been  mentioned,  there  are  many 
other  instances  of  securities  expressly  avoided  by  the  legislature ;  ^ 

(a)  Steers  v.  Lashley,  6  T.  R.  61 ;  1  Esp.  166. 

(6)  Brown  V.  Tamer,  7  T.  R.  630  •,  2  Bap.  631. 

(e)  Amory  v,  Merryweather,  2  B.  &  0.  573  (9  £.  G.  L.  R.) ;  4  D.  &  R.  86. 

\d)  Day  v,  Stasrt,  6  Ring.  109  (19  £.  0.  L.  R.) ;  3  M.  A  P.  334. 

(e)  See  Mr.  J.  Holroyd's  observstionB  in  Broughton  o.  Manchester  Water 
Works  Company,  3  B.  A  Aid.  10  (5  E.  C.  L.  R.). 

(/)  Mortimer  v.  M*Callan,  7  M.  A  W.  20 ;  affirmed  9  M.  &  W.  636. 

(g)  Wells  V.  I^orter,  2  Ring.  N.  C.  730  (29  E.  C.  L.  R.) ;  Hewitt ».  Price,  4 
M.  k  G.  355  (43  £.  G.  L.  R). 

^  Many  cases  have  been  decided  upon  qaestions  growing  oat  of  the  late  civil 
war  in  this  conntry,  to  which  it  will  be  sufficient  to  refer.  Thus,  when  the 
consideration  has  been  the  government  notes  or  money  of  the  Confederate 
States:  Hananer  v.  Woodruff,  15  Wallace  (S.  G.)  439;  Coco  v.  Callihan,  21 
Louis.  Ann.  624 ;  Rivers  v.  Moss,  6  Bash.  600 ;  Powr  o.  Powr,  42  Alabama 
113 ;  Marshall  o.  Marshall,  Ibid.  149 ;  Story  v.  Dobson,  2  Heiskill  29 ;  Tay- 
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as  gaming  policies  on  ships  or  lives  ;(A)  sale  of  an  office  ;{t)  a  i 
ulation  with  a  sheriff  for  ease  or  favor  ;{k)  a  security  wherel 
creditor  of  a  baDkrupt  who  has  proved  his  debt  is  to  receive  i 
than  others, (Z)  or  to  receive  anything  for  signing  the  bankri 
certificate,(m)  or  for  oot  opposing  the  order  for  his  discharge 
a  security  given  by  a  man  for  a  debt  from  which  he  has  1 

(A)  19  Geo.  2,  c.  37 ;  14  Geo.  3,  c.  48. 

(i)  5  &  6  Edw.  6,  c.  16 ;  49  Geo.  3,  o.  126 ;  53  Geo.  3,  o.  129. 

(A)  23  Hen.  6,  c.  9. 

(I)  12  ft  13  Vict.  c.  106,  8.  268 ;  Rose  v.  Main,  I  Bing.  N.  C.  357  (27 ,: 
L.  R.) ;  1  Scott  1^7 ;  Davb  r.  Udding,  1  M.  ft  W.  159. 

(m)  12  ft  13  Tiot.  o.  106,  a.  ^02 ;  Birch  v.  Jervie,  3  C.  ft  P.  379  (14  E. 
R.) ;  Ta;lor  v.  Wilaoo,  5  Eicfa.  251 ;  Hankej  v.  Cobb,  1  Q.  B.  490  (41  . 
L.  B.) ;  Smith  tt.  Saltiman,  9  Exoh.  235. 

(n)  24  ft  25  Vict.  c.  134,8.  166. 


Shores,  7  OoldwelU64;  Torbett  p.  Worthy,  I  Heiskill  107;  Crosby  tt.Tu 
21  Loaie.  Add.  512;  Bailey  v.  Milner,  1  Abbott  C.  C.  261 ;  Prif^eoD  c.  Si 
31  TeiBB  171  ;  Ooodm&u  i>.  McGehee,  Ihid.  252;  ReaTis  d.  Bl&ck^hea 
Ibid.  753;  Scott  e.  Davidson,  33  Texas  807  ;  Calfee  e.  BurgesB,  3  Wes 
274;  Thornhurg  o.  Harria,  3  Coldwell  157;  Brown  v.  Wylie,  2  W.-sI 
502 ;  Potts  e.  Gray,  3  Coldwell  468  ;  Pelti  c.  Long,  40  MiKSOuri  522 ;  C 
ford  V.  Storm,  41  Misa.  540 ;  Reeve  v.  Doughty,  19  Louie.  Ann.  164  ;  I 
p.  Hailer,  Ibid.  257  ;  Gill  b.  Creed,  3  Coldwell  295.  So  also,  aa  to  other 
tera  connected  with  the  Confederate  service,  Uamilton  b.  Nowlin,  5  CoU 
83 ;  Chancely  v.  Bailey,  37  Georgia  532 ;  Booker  d.  Bobbins,  26  Arbi 
660 ;  Oxford  Iron  Co.  v,  Spradley,  46  Alabama  98 ;  Hunt  c.  Jones,  66  t 
Car.  258  ;  Powell  c.  Smith,  Ibid.  4U1  ;  Kuddell  t>.  Landers,  25  Arkanaas 
McMurtry  v.  Ramsey,  Ibid.  349 ;  Portia  c.  Green,  Ihid.  376 ;  Pickens  c. 
ridge,  42  Mias.  114 ;  Tedder  v.  Odom,  1  Ueiekill  6S.  So  in  regard  to  | 
erty  in  slaves  emancipated  by  law  ;  Austin  v.  Sandal,  19  Louis.  Ann. 
Leslie  e.  Langbam,  40  Alabama  524  ;  McMath  v.  Johnson,  41  Miaa. 
Thompson  V.  Warrco,  5  Coldwell  644;  Lapier  e.  Bowman,  20  Louis. 
234  ;  Jeffrion  v.  Wilaon,  Ibid.  412  ;  White  ti.  Uart,  13  Wallace  (S.  C.) 
Osborn  r.  Nicholson,  Ibid.  654  ;  Wilkinson  v.  Cook,  44  Misa.  367  ;  Wil 
Halliburton,  25  Arkansas  173  ;  Greaham  t>.  Morrow,  40  Geo.  487 ;  McE 
V.  Mudd,  44  Alabama  48 ;  Carson  v.  Hunter,  46  Mo.  467  ;  Venable  n.  1 
40  Geo.  74;  Uebert  c.  Chaatant,  22  Louis.  Ann.  152;  Allen  v.  Tarlton, 
427  ;  Thompson  v.  Simmona,  Ibid.  450 ;  Officer  v.  Sims,  2  Heiskill  29 ;  I 
D.  Armstfong,  34  Geo.  232.  Similar  questions  have  arisen  under  the  lu 
several  of  the  stat«s  against  the  sale  of  intoxicating  liquors :  Pecker  e. 
nisen,  46  New  Hamp.  488  ;  Widocc.  Webb,  200hioSt. 431 ;  Field  o.  Tit 
57  Mune  358 ;  Merrick  v.  Butler,  2  Lansing  103 ;  Blake  r.  Sawin,  lU  i 
340;  Garland  v.  Lane,  46  New  llamp.  245. 
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♦discharged  by  the  Insolvent  Debtors  Act.(o)     And  to 
these  (except  where  the  8tatute(/>)  gives  a  title  to  a  holder   ^         -■ 
for  value  without  notice)  the  same  general  rules  apply  as  to  securi- 
ties given  for  a  gaining  debt,  before  that  statute. 

Many  cases  there  are,  also,  in  which,  though  the  transaction  is 
prohibited  by  the  legislature,  the  security  is  not  expressly  avoided. 
In  such  instances,  the  bill  is  void  in  the  hands  of  parties  to  the 
illegal  transaction,  or  cognizant  thereof,  but  not  in  the  hands  of  a 
bond  fide  indorsee  for  value,  before  the  bill  is  due,  without  notice  of 
the  illegality.(5'y  The  24  Geo.  2,  c.  40,  s.  12,  prohibits  persons  from 
recovering  a  debt  incurred  by  sale  of  spirituous  liquors  in  less 
quantities  than  of  the  value  of  20«. ;  and,  where  part  of  the  con- 
sideration for  a  bill  was  for  spirituous  liquors,  within  the  statute, 
and  part  for  money  lent,  the  bill  was  wholly  void  in  the  hands  of 
the  payee.(r)  But  where  the  defendant  was  indebted  to  the  plaintiff 
for  board  and  lodging,  and  for  spirituous  liquors  in  quantities  of 
less  value  than  20«.,  and  having  made  the  plaintiff  several  unap- 
propriated payments,  gave  a  promissory  note  for  the  balance,  it 
was  held  that  the  plaintiff  might  appropriate  these  payments  to  the 
discharge  of  his  demands  for  spirituous  liquors,  and  that,  the  con- 
sideration of  the  note  being  thus  purged  of  those  items,  the  plaintiff 
might  recover  on  the  note.(«) 

So  a  bill  of  exchange  accepted  to  secure  payment  of  money 

(o)  Evans  v.  Williams,  1 C.  A  M.  30  ;  3  Tyrw.  266  ;  Ashley  v.  Killtck,  5  M.  & 
W.  509  ;  and  see  Eernotv.  Pittis,  2  E.  &  B.  421  (75  E.  0.  L.  R.) ;  Humphreys 
V.  Willing,  32  L.  J.,  Ex.  33  ;  1  Hurl.  &  Colt.  7. 

(j?)  5  &  6  Will.  4,  0.  41,  8.  1 ;  24  &  25  Vict.  c.  134,  s.  166. 

(q)  Wyat  c.  Bulmer,  2E8p.  538. 

(r)  Scott  p.  Gilmore,  3  Taunt.  226.  Qucere  iamen,  see  Crookshanks  v.  Rose, 
1  M.  A  Rob.  100 ;  5  C.  A  P.  19  (24  E.  C.  L.  R.).  Where  two  sorts  of  spirits 
had  been  supplied  at  one  time,  the  amount  of  each  sort  being  under  20«.,  but 
of  both  together  above  20«.,  it  was  held  that  the  value  of  both  was  recover- 
able: Owens  V.  Porter,  4  0.  &  P.  367  (19  E.  G.  L.  R.). 

(*)  Crookshanks  ».  Rose,  1  M.  A  Rob.  100 ;  5  C.  &  P.  19  (24  B.  C.  L.  R.). 
The  24  Geo.  2,  c.  40,  s.  12,  is  partially  repealed  by  the  25  &  26  Vict.  c.  38, 
as  to  spirituous  liquors  consumed  elsewhere  than  on  the  premises  where  sold. 
. . — » 

^  If  the  price  of  goods  sold,  the  sale  whereof  is  prohibited  by  law,  consti- 
tute part  of  the  consideration  of  a  promissory  note,  the  note  is  void  between 
the  original  parties  to  it ;  Carlton  v,  Bailey,  7  Foster  230.  Note  given  for 
illegal  consideration  is  good  in  the  hands  of  a  bond  fide  indorsee  for  value  s 
Norris  v,  Langley,  19  N.  Hamp.  423. 
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taken  at  the  doors  of  an  unlicensed  theatre  is  void(^)  in  the  hands 
of  the  payee,  who  knew  the  theatre  to  he  unlicensed.  Therefore, 
also,  as  the  statute  57  Geo.  3,  c.  99,  prohibits  spiritual  persons 
from  trading,  it  was  held  that  a  joint-stock  banking  company,  in 
which  a  beneficed  clergyman  held  shares,  could  not  sue  as  indorsee 
on  a  bill  of  exchange.(t^)  In  consequence  of  this  decision,  an  act 
r*1461  ^^  *Parliament,  1  Vict.  c.  10  (continued  by  4  Vict.  c.  14), 
was  passed  to  obviate  the  inconvenience. 
But  a  note  given  for  the  amount  of  an  attorney's  bill  not  de- 
livered pursuant  to  6  &  7  Vict.  c.  73,  is  good.(2;) 

< 

If  a  person  be  employed  to  make  an  illegal  contract,  and  at  the 
request  of  his  principal  discharges  a  claim  made  on  such  a  contract, 
the  agent  can  recover  from  the  principal  the  money  so  paid  on  his 
lkCCount.(y) 

It  is  no  defence  that  the  plaintiff,  being  a  transferree  of  a  bill  or 
note,  had  notice  of  a  fraudulent  or  illegal  consideration,  if  he  can 
deduce  title  from  a  prior  party  not  shown  to  have  had  any  such 
notice.(2) 

A  judgment  recovered  by  default  will  not  be  set  aside,  on  the 
ground  of  illegality  in  the  consideration,  unless  the  defendant  can 
affect  the  plaintiff  with  knowledge  of  that  fact;  but  the  court  has 
permitted  him  to  try  that  in  an  issue.(a) 

If  part  of  the  consideration  of  a  biH  or  note  be  fraudulent  or 
illegal,  the  instrument  is  vitiated  altogether. (6)   Where  parties  have 

(t)  De  Begnis  v.  Armistead,  10  Bing.  107  ;  3  M.  &  P.  511. 

(tt)  Hall  V,  FraDklin,  3  M.  &  W.  259  j  1  Har.  &  W.  8. 

(jc)  Jeffreys  v.  Evans,  14  M.  &  W.  210. 

(y)  Knight  v.  Cambers,  24  L.  J.,  C.  P.  121  ;  15  Com.  B.  562  (80  E.  C.  L.  R.) ; 
Baiigbt  t;.  Fitch,  24  L.  J.,  C.  P.  122 ;  15  Com.  B.  500  (80  E.  C.  L.  R.) ;  Rose- 
wame  v.  Billing,  23  L.  J.,  C.  P.  55  j  15  Com.  B.,  N.  S.  316  (80  E.  C.  L.  R.). 

(«)  Masters  v.  Ibberson,  18  L.  J.,  C.  P.  348  ;  8  C.  B.  100  (65  E.  C.  L.  R.). 

(a)  George  v.  Stanley,  4  Taunt.  683  ;  Davison  v.  Franklin,  1  B.  &  Ad.  142 
(20  E.  C.  L.  B.). 

(b)  Robinson  p.  Bland,  2  Barr.  1077  ;  Scott  v.  Gilmore,  3  Taant.  226 ;  Crook- 
shanks  V,  Rose,  5  Car.  &  P.  19  (24  £.  C.  L.  R.) ;  1  M.  &  Rob.  100 ;  Story  on 
Promissory  Notes,  s.  190 ;  Williams  v,  Bulmore,  33  L.  J.,  Chanc.  461. 
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woven  a  web  of  fraud  or  wrong,  it  is  said  to  be  no  part  of  the  datj 
of  courts  of  justice  to  unravel  the  threads.^ 

If  a  bill  originally  given  upon  an  illegal  consideration  be  re- 
newed, the  renewed  bill  is  also  Yoid^(c)  unless  the  amount  be  reduced 
by  excluding  so  much  of  the  consideration  for  the  original  bill  as 
was  illegal.((2) 

*  And  if  a  bill  or  note  be  originally  without  any  considera-   r^ii  47-1 
tion,  and  it  is  given  up,  another  bill  between  the  same  par- 
ties being  substituted  for  it,  the  giving  up  of  the  first  bill  is  no  con- 
sideration for  the  second^  but  both  are  alike  void  for  want  of  con- 
8ideration.(e) 

(e)  Chapman  v.  Black,  2  B.  &  Aid.  588  ;  Wynne  v,  Callender,  1  Russ.  293  ; 
Preston  v.  Jackson,  2  Stark.  237  (3  E.  C.  L.  R.). 

(d)  Ibid. ;  and  see  Hubner  v.  Richardson,  Bailey,  6th  ed.  527.  In  some 
cases,  where  there  hafi  been  a  change  of  parties,  the  defendant  must  plead 
the  whole  agreement  on  which  the  renewed  bill  was  given :  Boulton  v.  Cogh- 
lan,  1  Bing.  N.  C.  640  (27  E.  C.  L.  R.).  In  others,  where  the  parties  are  the 
same,  it  is  safficient  to  plead  the  illegality  attaching  to  the  original  bill,  with- 
out mentioning  the  substitution :  Hay  v,  Ayling,  20  L.  J.,  Q«  B.  171 ;  16  Q. 
B.  423  (71  E.  C.  L.  R.). 

(«)  Southall  V.  Rigg,  11  C.  B.  481  (73  E.  C.  L.  R.).  It  has,  however,  been 
held  that  bills  accepted  subsequently  to  the  passing  of  the  17  &  18  Vict.  c.  90, 
abolishing  the  usury  laws,  in  renewal  of  bills  accepted  before  that  act,  are 
not  without  consideration :  Flight  v.  Reed,  32  L.  J.,  Exch.  265 ;  1  Hurl.  & 
Colt  703 ;  Martin,  B.,  dissentienie, 

^  Carlton  v,  Bailey,  7  Foster  230.  Where  a  part  of  the  consideration  is  ille- 
gal and  the  contract  is  entire,  an  action  cannot  be  sustained  for  any  part  of 
the  amount :  Cobum  0.  Odell,  10  Foster  540 ;  Perkins  v.  Cummings,  2  Gray 
258 ;  Kidder  v.  Blake,  45  N.  Hamp.  530 ;  Potts  v.  Gray,  3  Coldwell  468  ; 
Peltz  v.  Long,  40  Mo.  532 ;  Crawford  v.  Storms,  41  Miss.  540 ;  Doty  v.  Knox 
Bank,  16  Ohio  St.  133  ;  Widoc  v.  Webb,  20  Ohio  St.  431.  It  is  no  defence  to 
an  action  on  a  note  given  in  part  payment  of  an  account,  that  part  of  the 
account  is  for  goods  sold  in  violation  of  law,  if  the  amount  of  the  items  for 
goods  lawfully  sold  exceeds  the  amount  of  the  note :  Warren  v.  Chapman, 
105  Mass.  87. 
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♦In  examining  the  subject  of  the  transfer  of  bills  and  p^- .q-. 
notes  let  us  consider,  first,  what  bills  are  transferable;  *-  -* 
secondly,  the  modes  of  transfer ;  thirdly,  the  nature  and  extent  of 
an  indorser's  liability ;  fourthly,  the  rights  of  an  indorsee ;  fifthly, 
the  liability  of  a  person  transferring  by  delivery  ;  sixthly,  the  rights 
of  a  transferree  by  delivery ;  seventhly,  transfer  under  peculiar  cir- 
cumstances ;  eighthly  and  lastly,  when  a  court  of  equity  will  restrain 
a  transfer. 

First,  as  to  what  bills  are  transferable.(a)  We  have  already  seen 
that  a  bill  or  note  which  does  not  contain  a  direction  or  promise  to 
pay  to  the  order  of  the  payee,  or  to  hearer^  is  not  transferable; 
that  is,  not  so  as  to  charge  the  drawer  or  acceptor  by  an  assignment 
of  the  right  of  action. 

But  if,  nevertheless,  the  paye'e  do  indorse  a  bill  not  negotiable, 
he  is  liable  on  his  indorsement  to  his  indorsee.(i)  For  every  in- 
dorser  of  a  bill  is  in  the  nature  of  a  new  drawer.((?)^  If  a  note, 
however,  were  not  originally  negotiable,  it  seems  to  have  been  con- 
sidered by  the  Court  of  Common  Pleas  that  the  first  drawing  ex- 

(a)  See  the  observations  on  the  Assignability  of  Bills,  antCy  p.  2. 

(b)  Hill  9.  Lewis,  1  Salk.  132 ;  Smallwood  v,  Vernon,  1  Strs.  478 ;  Qwinnell 
V.  Herbert,  5  Ad.  &  £.  436  (31  £.  C.  L.  R.) ;  Burmester  v,  Hogarth,  11  M.  & 
W.  97 ;  Penny  r.  Innis,  1  C,  M.  &  R.  439 ;  5  Tyr.  107.  But  see  Plimley  r. 
Westley,  infra^  where  the  court  seemed  to  think  that  the  stamp  laws  might 
interpose  an  obstacle. 

(e)  And  therefore  a  blank  indorsement  on  a  bill  not  negotiable  has  been 
held  to  operate  as  the  drawing  of  a  bill  payal)le  to  bearer:  Matthews  v. 
Bloxam,  33  L.  J.,  Q.  B.  209.  See  Allen  v.  Walker,  2  M.  &  W.  317  j  5  Dowl. 
460. 

'  The  indorsement  of  a  note  is  not  an  assignment  of  a  claim  against  the 
maker,  but  a  bill  upon  the  maker  for  the  money  he  has  agreed  to  pay  in  favor 
of  the  indorsee :  Hicks  v.  Wirth,  4  £.  D.  Smith  213.  As  to  indorsement  of 
a  non-negotiable  note :  Richards  v,  Waring,  4  Abb.  (N.  T.)  47 ;  Houghton  v. 
Ely,  20  Wis.  181 ;  Gorman  r.  Keteham,  33  Ibid.  427.  Indorsement  in  blank 
of  a  noto  not  negotiable  is  not  evidence  of  a  written  promise  to  pay  under 
the  Statute  of  Frauds:  Wilson  v.  Martin,  74  Pa.  St.  159.  An  assignee  of  a 
mortgage  given  to  secure  the  payment  of  a  negotiable  note  is  held  entitled  to 
the  same  protection  that  he  would  have  as  assignee  of  the  note  without  the 
mortgage :  Helman  v,  Krolick,  36  Mich.  371 ;  Updegraft  o.  Edwards,  45  Iowa 
513 ;  Duncan  o.  Louisville,  13  Bush  378. 
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-  ^  hansts  the  Btamp,  *aiid  that  the  indorsee  cannot  acqni 
'-  -*  right  without  a  new  stamp,((2)  which  cannot  by  law  ht 
pressed.  If  the  declaration  on  a  bill  indorsed  in  blank,  bnt 
originally  negotiable,  or  not  indorsed  b;  the  payee,  state  that 
defendant,  the  indorser,  drew  and  indorsed  the  bill,  payable  t< 
order,  it  will  upon  evidence  be  open  to  the  double  objection  thai 
same  act  is  treated  both  as  a  drawing  and  an  indorsement,  whii 
cannot  be,  and  that  the  bill  is  described  as  made  payable  to  ot 
whereas  the  effect  of  the  blank  indorsement  is  to  make  it  pa; 
to  hearer.(e)' 

(d)  Plimley  v.  Westlej,  2  Bing.  N.  C.  249  (29  E.  C.  L.  B.) ;  2  Scott 
1  HodfEes  324. 
'       (e)  Bunneeter  v.  Hogarth,  11  M.  ft  W.  97. 

'  The  iodorsee  of  a  Dot«  iu  itt  terms  not  oegoUable  may  sue  the  iud 
in  hie  OWD  name :  Leidj  v.  TamnaDy,  9  WatU  353.  The  indorser  of  ] 
not  negotiable  it  only  reepooBible  where  he  specially  contracts  to  be  i 
where  be  transfers  the  paper  fraudulently ;  aod  in  the  latter  case,  not 
the  indorsement,  but  by  epecial  action  for  the  oongideration  paid  by  tb 
dOTsee :  Kirkpatrick  e.  MaCullough,  3  Humph.  171.  The  iodorMr  of  b 
not  negotiable  has  do  right  in  an  action  against  him  to  insist  upon  pre 
demand  and  notice  ;  his  indorsenient  is  equivalent  to  a  guaranty :  Sej 
V.  Van  Slyck,  8  Wend.  403.  The  indorser  of  a  note  not  negotiable  is  1 
to  his  indorsee  in  the  same  manner  as  in  case  of  a  negotiable  note :  Jot 
Fales,  4  Mans.  24.^  ;  Sanger  c.  Stimpson,  8  Ibid.  260.  Every  indoreeme 
a  bill  may  be  regarded  as  a  new  bill,  drawn  by  the  indorser  on  the  ace 
in  favor  of  the  indorsee ;  and  the  indorsee  may  sue  the  acceptor,  thoug 
bill  be  not  payable  to  order,  and  even  though  no  payee  is  mentioned  i: 
bill :  Van  Staphorst  v.  Pearce,  4  Mass.  258.  The  indorser  of  a  promi 
note  not  negotiable  is  not  an  original  promisor,  nor  does  he  engage  tbt 
maker  shall  pa;  the  note  at  all  events :  Huntington  c.  Harvey,  4  Conn. 
The  statute  3  &  4  Anne,  c.  9,  distinguishes  between  the  indorsement  an 
tignmenl  of  a  negotiable  note,  and  authorizes  the  holder  by  either  moi 
transfer  to  bring  suit  in  his  own  name  against  the  maker  or  indorser. 
asHignment  of  a  promissory  note  transfers  to  the  holder  the  rights  ol 
assignor ;  the  assignor  being  responsible  for  nothing  more  than  the  gen 
ness  of  the  claim ;   Lyons  v.  Divelbis,  22  Penua.  State  Rep.  185. 

As  to  the  effect  of  the  indorsement  of  a  non-negotiable  note  and  tiii 
bility  of  the  indorser,  see  Fay  b.  Jones,  IS  Barbeur  340;  Bircleba 
Wilkins,  10  Harris  26;  Thompson  t.  McClelland,  5  Casey  4T5  ;  Ran» 
Sherwood,  26  Conn.  43T  ;  Helper  v.  Alden,  3  Minnesota  332 ;  Peddioo 
WhitCam,  g  Iowa  471  ;  Maay  c.  Kendall,  33  Missouri  164 -,  Warefaam 
V.  Lincoln,  3  Allen  192.  In  an  action  on  a  due  bill,  not  negotiable,  by  a 
party  to  whom  it  bad  been  assigned,  the  maker  has  every  legal  set-off  ag 
llie  holder  that  he  had  against  the  original  payee :  Thompson  v.  HcClel 
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But  the  indorsement  of  a  note  (whether  originally  negotiable  or 
not),  by  one  to  whom  it  has  not  been  transferred,  will  not  make  the 
indorser  liable  on  his  indorsement.(/)  For  though  every  indorser 
of  a  bill  may  be  treated,  without  inconvenience,  as  a  new  drawer  or 
maker  (for  in  that  character  he  still  requires  notice  of  dishonor), 
yet  an  indorser  of  a  note  cannot  be  treated  as  a  drawer  or  maker 
of  the  note^  without  altering  his  situation  for  the  worse  and  depriv- 
ing him  of  the  right  to^  notice  of  dishonor. 

• 

The  words  or  to  his  order  or  to  bearer^  if  omitted  by  mistake, 
may  be  afterwards  inserted  without  vitiating  the  instrument  either 
at  common  law  or  under  the  Stamp  Act.(^) 

Whether  a  bill  or  note  be  negotiable  or  not  is  a  question  of  law.(A) 

# 

Secondly,  as  to  the  modes  of  transfer.  We  have  observed  that 
a  bill  or  note,  if  payable  to  order,  is  not  transferable,  except  by 
indorsement ;  but  that,  if  payable  to  bearer,  it  is  transferable  by 
mere  delivery.(i) 

*If  a  bill  be  made  payable  to  A.,  or  order,  for  the  use  of  r*i5i-| 
B.,  B.  has  but  an  equitable  title,  and  the  right  of  transfer 
is  in  A.  alone.(A;) 

Indorsements  are  of  two  sorts :  an  indorsement  in  blank,  or,  as 
it  is  sometimes  termed,  a  blank  indorsement,  and  an  indorsement 

(/)  Gwinnell  v.  Herbert,  5  A.  &  E.  436  (31  E.  C.  L.  R.) ;  6  N.  A  M.  723 ; 
but  see  Story  on  Promissory  Notes,  s.  138. 

(g)  Kershaw  v.  Cox,  3  Esp.  246.    See  the  chapter  on  Alteration. 

(h)  Grant  v,  Yaughan,  3  Burr.  1516. 

(i)  It  is  conceived  that  if  an  agent,  a  banker  for  example,  hold  a  bill  trans- 
ferable by  deliyery,  a  direction  given  to  him  by  the  owner  to  hold  it  for 
another  is  a  sufficient  transfer  by  delivery.  And  that  if  the  owner  make  over 
a  bill  transferable  by  delivery,  by  deed,  and  perhaps  by  any  valid  written  or 
verbal  contract,  without  actually  delivering  the  bill,  the  deed  amounts  to  de- 
livery in  law,  and  the  transferror  holds  it  as  agent  of  the  transferree. 

(k)  Evans  v,  Cramlington,  Garth.  5 ;  Cramlington  v.  Evans,  2  Vent.  207 ; 

Skin.  264. 

5  Casey  475 ;  White  v,  Heylman,  10  Ibid.  142 ;  Keagy  v.  Commonwealth,  7 
Wright  70.  Certificate  of  deposit :  Pardu  v.  Fish,  60  N.  T.  265.  As  to  words 
of  negotiability,  see  Naxon  v.  Smith,  127  Mass.  485 ;  Cohen  v.  Prater,  56  Ga. 
203.  Negotiability  not  destroyed  by  indorsement  of  corporation  under  seal : 
Rand  v.  Dovey,  83  Pa.  St.  280. 
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in  full,  or  tpecial  indorseinent.(2)  No  particular  form  of  wort 
essential  to  anj  indorsement.  A  blank  indorBement  is  made  by 
mere  signature  of  the  indorser  (usually  and  properly,  though 
necessarily)  on  the  back  of  the  bill;{wi)  its  effect  is  to  mijie 
instrument  thereafter  payable  to  bearer.(n)' 

{I)  The  mark  of  a  persou  who  cannot  write  ia  a  anfficient  indorsen 
Oeor|2;e  v.  Surrey,  M.  db  M.  516. 

(m)  See  infra. 
.    (n)  Peacock  c.  Rhodee,  Dong.  611 ;  Francis  t>.  Mott,  Doug.  612. 

'  The  contract  prtmS  facie  implied  from  a  hlank  indoraement  of  a  i 
tiable  promissory  note  by  a  third  person  is  that  the  note  ia  due  and  pv 
according  to  its  tenor ;  that  the  maker  will  be  able  to  pay  it  at  maturity 
that  it  is  collectable  by  the  use  of  due  diligenoe:  Laflin  p.  Pomroy,  II  C 
440;  Perkina  u.  Call  in,  Ibid.  213;  Walton  p.  Scott,  4  Ibid.  527.  fnd 
ment  in  blank  of  a  note  by  one  to  whom  it  is  not  payable,  as  betwee: 
original  parties,  may  be  shown  by  parol  to  have  been  merely  a  colta 
undertaking  :  Barrows  v.  Lane,  5  Vermont  161.  By  the  law  merchant, 
and  notes  payable  to  order  can  he  transferred  only  by  indoraement :  He. 
p.  Williamson,  2  Bibb  83 ;  Hopkirk  v.  Page,  2  Brock.  20 ;  Taylor  e.  Bii 
,  7  Mass.  479 ;  Blakely  p.  Grant,  6  Ibid.  386 ;  Russell  r.  Swan,  16  Ibid. 
Palmer  v.  Marshall,  60  Illinois  289  ;  Miller  r.  Henry,  54  Ala.  120 ;  Lac 
0.  Fussell,  77  Pa.  St.  460;  Reamer  v.  Bell,  79  Ibid.  292;  IIumphreyTil 
Cuher,  73  Illinois  485 ;  Sears  v.  Lantz,  47  Iowa  65U ;  Heard  e.  Bank,  8 
10 ;  Habersham  c.  Lehman,  63  Qa.  380. 

The  American  courts  have  been  very  much  agitatod  by  the  questit 
what  light  a  party  is  to  be  regarded  who,  not  being  the  payee,  write 
Dome  on  the  back  of  the  note  before  it  ia  delivered.  In  a  very  large  maj 
of  the  oases  be  is  treated  as  an  original  promisor  or  surety,  and  n' 
indorser:  Baker  p.  Briggs,  8  Pick.  122;  Sumner  p.  Oay,  4  Ibid.  311 ;  A 
0.  Boyd,  24  Ibid.  64 ;  White  r.  Howland,  9  Mass.  314  ;  Malbon  t*.  Sout 
36  Maine  147.  See  also  Tenoey  v.  Prince,  4  Pick.  385 ;  DIen  p.  KittT< 
7  Mass.  233 ;  Birchard  v.  Bartlet,  14  Mass.  279 ;  Moies  p.  Bird,  U  Mass. 
Baker  v.  Scott,  5  Richardson  305 ;  Lewis  p.  Harrey,  18  Missouri  17 ;  I 
C  Barsit,  Ibid.  140 ;  Fear  p.  Dunlap,  1  0.  Greene  331  ;  Piersoo  p.  Bo, 
Duer  33 ;  Peckbam  e.  Oilman,  7  Minnesota  446 ;  Richards  p.  Worrin 
Barbour  42 ;  Pearson  p.  Stoddard,  9  Gray  199 ;  Brett  p.  Marston,  45  i 
401 ;  Baker  v.  Block,  30  Missouri  229  ;  Perkins  P.  Baratow,  6  Rhode  I 
505 ;  Childs  p.  Wyman,  44  Maine  433 ;  Hawkes  p.  Phillips,  7  Gray 
Carpenter  p.  Oaks,  10  Richardson  (Law)  17  ;  Car  p.  Rowland,  14  Texas 
Cecil  p.  Mix,  6  Indiana  478;  Webster  e.  Cobb,  17  Illinois  459;  Ai 
p.  Hillier,  9  Richardson  (Law)  243 ;  Malbon  p.  Southard,  36  Mune 
Leonard  p.  Wildes,  Ibid.  265 ;  Schneider  ti.  Sohifiinan,  20  Missouri 
Sargeant  p.  Bobbins,  19  New  Hampshire  572.  An  indorsement  by  on 
the  payee  creates  a  liability  as  an  original  promisor  or  surety — and  it 
be  explained  by  parol  eridence :  Cook  o.  Sontfawiok,  9  Texas  615 ;  Rig 
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"An  indorsement  in  blank,"  says  Lord  Ellenborongh,  "conveys 
a  joint  right  of  action  to  as  many  as  agree  in  suing  on  the  bill/'(o) 

(o)  Ord  V.  Portal,  3  Gamp.  239. 

'Waldo,  2  California  485 ;  Clarke  v.  Smith,  Ibid.  605.  The  parties  are  pre- 
sumed to  stand  to  each  other  in  the  relations  in  which  their  names  appear. 
As  between  themselyes  and  as  against  a  holder  with  knowledge,  the  facts 
may  be  shown  :  Whitehouse  v.  Hanson,  42  N.  Hamp.  9.  When  one  indorses 
a  note  drawn  by  a  third  person  and  payable  to  plaintiff  or  bearer,  he  may  be 
charged  as  drawer,  indorser  or  guarantor,  according  to  the  circumstances  as 
shown  by  the  evidence:  McCelvey  v.  Noble,  12  Richardson  (Law)  167; 
McCreary  r.  BiVd,  Ibid.  554.  When  one  places  his  name  on  the  back  of  a 
note,  the  presumption  is  that  he  intends  to  assume  the  liability  of  an  indorser 
and  nothing  more ;  but  this  presumption  may  be  rebutted  by  parol  evidence 
that  he  intended  to  assume  the  liability  of  a  maker,  in  which  case  he  will  be 
regarded  as  a  joint  maker :  Sill  v.  Leslie,  16  Indiana  236 ;  Snyder  v.  Oatman, 
Ibid.  265 ;  Boque  v.  Melick,  25  Illinois  91 ;  Cady  v.  Shepard,  12  Wisconsin 
639 ;  Davis  v,  Barron,  13  Ibid.  227.  Strangers  indorsing  for  the  benefit  of 
the  maker  are  not  liable  as  joint  makers  if  the  payee  afterwards  write  his 
name  aja  indorser  before  theirs  :  Clapp  o.  Rice,  13  Gray  403.  A.  having  pro- 
cured the  name  of  B.  in  blank,  wrote  a  promissory  note  on  the  other  side  in 
favor  of  C,  or  order,  who  indorsed  it  under  B.'s  name,  and  then  D.  indorsed 
it,  and  A.  procured  it  to  be  discounted.  Ueld  that  B.  was  an  indorser  and 
not  a  joint  promisor :  Greenough  v.  Smead,  3  Ohio  415.  One  who  writes  his 
name  on  the  back  of  a  note  before  delivery  can  be  charged  as  indorser  only 
and  not  as  joint  maker ;  and  that  though  the  note  was  given  for  his  debt : 
Heath  v.  Van  Cott,  9  Wisconsin  516.  The  indorsement,  in  blank,  of  a  nego- 
tiable note  before  its  delivery  to  the  payee,  by  one  not  a  party  to  it,  renders 
such  indorser  liable  to  the  payee  on  proof  of  non-payment  on  presentment 
and  due  notice  :  Waterbury  v,  Sinclair,  26  Barbour  455.  When  a  note  was 
indorsed  by  strangers  before  it  was  delivered  to  the  payee,  they  were  held 
liable  as  joint  indorsers :  Key  v,  Simpson,  22  Howard  (S.  C.)  341.  When  a 
negotiable  note  is  indorsed  by  one  not  a  party  to  it,  the  presumption  is  that 
he  indorsed  for  the  accommodation  of  the  prior  parties,  and  no  liability  would 
attach  to  him  so  long  as  the  note  remains  in  the  hands  of  the  payee  :  SchoU 
lenberger  v.  Nehf,  4  Casey  189  ;  Barto  v.  Schmeck,  Ibid.  447.  A  third  per- 
son who  indorses  a  promissory  note  before  the  payee  is  not  responsible  to 
the  payee  on  such  indorsement  alone  :  Smith's  Adm'r  v.  Kessler,  8  Wright 
142.  If  a  note  purporting  to  be  joint  and  several  be  signed  by  one  person  on 
its  face  and  by  two  others^  neither  of  whom  is  the  payee,  on  the  back,  the  lat- 
ter fure  primd  facie  to  be  treated  as  indorsers  and  not  as  joint  makers :  Guldin 
V,  Linderman,  10  Casey  58.  When  a  check  is  drawn  by  A.  payable  to  the 
order  of  6.,  and  is  then  indorsed  by  C,  the  legal  intendment  is  that  C.  only 
meant  to  become  liable  as  a  second  indorser :  Lester  v.  Paine,  39  Barbour  616. 
A  party  writing  his  name  on  the  back  of  a  note  for  the  accommodation  of  the 
maker,  but  not  appearing  upon  its  face,  is  liable  to  the  payee  as  indorser : 
Moore  v.  Cross,  19  New  York  227.     See  Hahn  v.  Hull,  4  K.  D.  Smith  664. 
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Therefore,  where  three  persons  separately  indorsed  a  bill  for  the 
accommodation  of  the  drawer,  which  was  afterwards  dishonored  and 
returned  to  them,  and  they  paid  the  amount  among  them,  it  was 

Indorsement  by  a  stranger  intending  to  be  surety,  held  that  it  bound  him  to 
payment  in  case  of  default  of  the  maker,  provided  there  was  due*  demand  and 
notice  :  Moore  v.  Cross,  23  Barbour  534. 

One  who  indorses  before  the  payee  is  not  liable  to  the  payee,  but  as  in- 
dorser  to  subsequent  indorsers.  The  Statute  of  Frauds  will  not  allow  parol 
evidence  to  show  that  his  engagement  was  that  of  a  guarantor :  Schafer  v. 
Farmers^  and  Mechanics^  Bank,  9  P.  F.  Smith  144. 

For  other  cases  bearing  upon  the  same  question  see  Lester  v.  Paine,  39 
Barb.  616 ;  Smith  v.  Kessler,  8  Wright  142  ;  Van  Doren  v.  Tjader,  1  Nevada 
380 ;  Houghton  v.  Ely,  26  Wise.  181  ;  Brown  v.  Butler,  99  Mass.  179  ;  Sey- 
mour V.  Mickey,  15  Ohio  St.  515 ;  Blatchford  v.  Milliken,  35  Illinois  434 ; 
Essex  Go.  V.  Edmunds,  12  Gray  273  ;  Firman  r.  Blood,  2  Kansas  496  ;  Deiti 
«.  Gorwin,  35  Missouri  376  ;  Beidman  v.  Gray,  Ibid.  282  ;  Badger  v.  Bama- 
bee,  17  New  Hamp.  120 ;  Yeach  v.  Thompson,  15  Iowa  380 ;  Pearson  v. 
Stoddard,  9  Gray  199  ;  Peckham  v.  Gilman,  7  Minn.  446  ;  Jones  v.  Goodwin, 
39  Gal.  493  ;  Barkhead  v.  Williams,  1  Mich.  G.  G.  38  ;  Patch  v.  Washburn, 
82  Mass.  82 ;  Lincoln  v.  Hinzey,  51  Illinois  435 ;  Rickey  v.  Damison,  48  Mis- 
souri 61  ;  Gason  v.  Wallace,  4  Bush  388  ;  Kamin  v.  Holland,  2  Oregon  59  ; 
White  V.  Weaver,  41  Illinois  409 ;  Sturtevant  v.  Randall,  53  Maine  149 ; 
Bacon  r.  Burnham,  37  New  York  614  ;  Price  v.  Lavender,  38  Alabama  389 ; 
Robinson  v,  Bartlett,  11  Minn.  410;  Dietrich  v,  Mitchell,  43  Illinois  40; 
Killian  v.  Ashley,  24  Arkansas  511 ;  Moore  v,  Folsom,  14  Minn.  340 ;  Gol- 
lins  V.  Trist,  20  Louis.  Ann.  348. 

The  decisions  upon  the  subject  of  irregular  indorsements  have  multiplied 
and  continue  to  multiply  to  such  an  extent  that  nothing  further  can  be  done 
than  to  cite  the  principal  ones.  It  would  require  a  treatise  to  state  them,  and 
to  reconcile  them  would  be  entirely  impossible.  Every  state  seems  to  have 
adopted  its  own  system  :  Smith  v.  Long,  40  Mich.  555  ;  Herbage  v,  McEntee, 
Ibid.  337  ;  Fuller  v,  Scott,  8  Kan.  25  ;  Graddock  o.  Yanness,  35  New  Jers. 
Law  517  ;  Houston  v.  Bruner,  89  Ind.  375  ;  Walz  ».  Albuck,  37  Md.  404  ; 
Seymour  t?.  Farrell,  51  Mo.  95  ;  Mammon  v,  Hartman,  51  Mo.  168  ;  Phelps 
V,  Yischer,  50  N.  Y.  69  ;  Dubois  o.  Mason,  127  Mass.  37  ;  Bank  r.  Law,  Ibid. 
72;  Woods  ».  Woods,  Ibid.  141;  Garpenter  v,  McLaughlin,  12  R.  I.  270; 
Hoffman  v,  Moore,  82  N.  G.  313  ;  Grebb  p.  Loxen,  7  Mo.  App.  97  ;  Stein  v. 
Passmore,  25  Minn.  256 ;  Bronson  v.  Alexander,  48  Ind.  244 ;  Roberts  v. 
Master,  40  Ind.  460 ;  Horton  v.  Manning,  37  Texas  23  ;  Gilpin  v.  Marley,  4 
Houst.  284  ;  Browning  v,  Merrill,  61  Ind.  425  ;  Sibley  v.  Bank,  41  Mich.  196 ; 
Best  V.  Hoppie,  3  Gol.  137  ;  McGee  v.  Gonnor,  1  Utah  92 ;  Paine  v.  Northe, 
53  How.  Pr.  273  ;  Boynton  v.  Pierce,  79  111.  145  ;  Goulter  ©.  Richmond,  50 
N.  Y.  478  ;  Nooks  v,  Anderson,  58  Ala.  238  ;  Good  ».  Martin,  5  Otto  90 ; 
Num  r.  Ghittenden,  56  Ind.  462  ;  Burton  v.  Hansford,  10  W.  Va.  470  ;  Gil- 
lespie V,  Wheeler,  46  Gonn.  410 ;  Eberhart  ».  Page,  89  III.  550 ;  Gulbertson 
9.  Smith,  52  Md.  628. 
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held  that  they  might  bring  a  joint  action  against  a  previous  in- 
dorser.(j!>)  But  where  a  bill  of  exchange  was,  by  the  direction  of 
the  payee,  indorsed  in  blank  and  delivered  to  A.,  B.  &  Co.,  who 
were  bankers,  on  the  account  of  the  estate  of  an  insolvent,  which 
was  vested  in  trustees  for  the  benefit  of  his  creditors,  Lord  Ellen- 
borough  held  that  A.  and  B.,  two  of  the  members  of  this  firm,  and 
also  trustees,  could  not,  conjointly  with  another  trustee  who  was 
not  a  member  of  the  firm,  maintain  an  action  against  the  indorser, 
without  8<y3e  evidence  of  the  transfer  of  the  bill  to  them,  as  trustees, 
by  the  firm,  by  delivery  or  otherwise.(^) 

An  indorsement  m  full^  besides  the  signature  of  the  indorser, 
expresses  in  whose  favor  the  indorsement  is  made.  Thus,  an  in- 
dorsement in  full  by  A.  B.  is  in  this  form :  "  Pay  Mr.  C.  D.,  or 
order.  A.  B."  The  signature  of  the  indorser  being  subscribed  to 
the  direction,  its  efi*ect  is  to  make  the  instrument  payable  to  G.  D. 
or  his  order  only ;  and,  accordingly,  C.  D.  cannot  transfer  it  other- 
wise than  by  indorsement.  The  omission  of  the  words  "or  order** 
is  not  material  in  a  special  indorsement ;  for  the  indorsee  takes  it 
with  all  its  incidents,  and,  among  the  ^rest,  with  its  ne-  p^^  tcy\ 
gotiable  quality,  if  it  were  originally  made  payable  to 
order.(r) 

If  a  bill  be  once  indorsed  in  blank,  though  afterwards  indorsed 
in  full,  it  will  still,  as  against  the  drawer,  the  payee,  the  acceptor, 
the  blank  indorser,  and  all  indorsers  before  him,  be  payable  to 
bearer ;  {%)  though,  as  against  the  special  indorser  himself,  title 
must  be  made  through  his  indorsee. 

It  is  not  essential  to  the  validity  of  these  written  transfers,  though 
called  indorsements,  that  they  be  on  the  back ;  they  may  be  on  the 
face  of  a  bill  of  exchange  or  promissory  note.(£)^ 

(p)  Low  V,  Copestake,  3  C.  &  P.  300  (14  E.  C.  L.  R.). 

(q)  Machell  v,  Kinnear,  1  Stark.  499  (2  £.  C.  L.  R.). 

(r)  Moore  v.  Manning,  Com.  Rep.  311 ;  Acheson  o.  Fountain,  1  Stra.  557 ; 
Edie  V.  East  India  Company,  2  Burr.  1216 ;  1  W.  Bl.  295 ;  Cunliffe  v.  White- 
head, 3  Bing.  N.  C.  829  (32  E.  C.  L.  R.) ;  5  Scott  31 ;  6  Dowl.  63$  Gay  v. 
Lander,  6  C.  B.  336  (60  E.  C.  L.  R.). 

[s)  Smith  V.  Clarke,  Peake  225*,  Walker  v,  McDonald,  2  Ezch.  527 ;  17  L. 
J.,  Exch.  377. 

(0  Reg.  V.  Bigge,  1  Stra,  18 ;  Ex  parU  Yates,  27  L.  J.,  Bkcj.  9 ;  Yar- 
borough  V,  Bank  of  England,  16  East  6. 

^  Herring  v,  Woodhull,  29  Illinois  92.    It  matters  not  where  the  maker  or 
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There  is  no  legal  limit  to  the  number  of  indorsements,  a 
there  be  not  room  to  write  them  all  distinctly  on  the  back  o 
bill,  the  sapemumerarj  indorsements  may  be  written  on  a  si 
p&per  annexed  to  the  bill,  called,  in  French,  an  "  alhnge."^ 
allonge  is  thenceforth  part  of  the  bill,  and  requirea  no  addit 
stamp. 

A  misspelling  will  not  necessarily  avoid  an  indorsement,  (u) 

If  two  persons,  not  being  partners,  are  payees  of  a  bill  or 
both  must  indor8e.(a;)*  * 

The  indorsee  may  convert  a  blank  indorsement  into  a  specia 
in  his  own  favor,  by  superscribing  the  necessary  words.  C.  ht 
a  bill  payable  to  himself,  or  order,  indorsed  it  in  blank,  leavi 
vacant  space  above,  and  sent  it  to  J.  S.,  his  friend,  who  g 
accepted ;  but  the  money  not  being  paid,  C.  brought  an  a 
against  the  acceptor,  and  it  was  objected  that  the  action  at 
have  been  brought  by  J.  S.  But,  per  Holt,  C.  J. :  "J.  S.  hi 
in  his  power  to  act  either  as  servant  or  assignee.  If  he  had 
up  the  blank  space,  making  the  bill  payable  to  him,  a»  he  r, 
r*TiSn  ^""^  '^""^  *-^  ^^  wou^  that  would  have  witnessed 
election  to  receive  it  as  indorsee.'Xy)  The  indorsee 
also  convert  the  blank  indorsement  into  a  special  one  in  favor 

(u)  See  Leonard  n.  WiIbod,  2  C.  Jb  M.  589 ;  4  T;t.  415. 
[x)  Carvick  c.  Vickerj,  2  Doug.  653,  q.  ;  see  antt,  as  to  indorsemen 
ex-partnei8  and  bj  co-eiecutors- 
(y)  Clark  o.  Pigott,  12  Mod.  193  )  1  Salk.  126. 

indoraerB  bI^d,  bo  it  appear  from  the  note  what  their  respective  liftbililiet 
Quin  0.  Sterne,  26  Georgia  223  ;  Hainea  v.  Dubois,  1  Troom  259 ;  Herri 
Woodhull,  29  Itlinoig  92 ;  Arnot  v.  SymondB,  85  Pa.  St.  49. 

'  French  r.  Turner,  15  Indiana  59.  An  iudoreement  or  tianefer  of  a  | 
isBor;  note  may  be  on  another  paper  attached  to  and  made  a  part  of  the 
called  an  allonge,  and  it  la  not  essential  that  there  should  have  been  a 
ical  impOBBibilitj  of  writinj^  the  indorsement  or  transfer  on  the  note  i 
but  it  may  be  on  another  paper  attached  to  the  note  whenever  neceisi 
the  convenience  of  Che  parties  require  it:  Crosle;  c.  Koub,  16  Wise.  6I( 

*  See  Snelling  n.  Bojd,  5  Monroe  172.  Though  the  indorsement  of  . 
bj  one  partner  in  his  own  name  does  not  paae  the  legal  title,  jet  as 
partner  lias  the  complete  ^'u«  dUponendi  thereof,  the  transfer  passes  the  ( 
eqiiitubie  right;  Alabama  Uo.  v.  Brainard,  35  Alabama  476. 


TRANSFER.  158 

Stranger,  by  superscribing  above  the  indorsement  the  words  "  Pay 

A.  B.  or  order ;"  and  if  he  transfer  the  bill  in  that  way,  instead  of 
iDdorsing,  he  is  not  liable  as  indor8er.(2)^ 

Neither  indorsement  nor  acceptance(a)  is  complete  before  de- 
livery of  the  bill.  Where  A.  specially  indorsed  certain  bill-*  to 
B.,  sealed  them  up  in  a  parcel,  and  left  them  in  charge  with  his  own 
seryant  to  be  given  to  the  postman,  it  was  held  that  the  special  in- 
dorsement did  not  transfer  the  property  in  the  bills  till  delivery, 
and  that  delivery  to  the  servant  was  not  suflBcient,  though  it  would 
hare  been  otherwise  had  the  delivery  been  made  to  the  postman. (() 
But  where  A.  and  B*.  carried  on  business  in  partnership,  and  being 
indebted  to  C,  A.,  who  acted  as  G.'s  agent,  with  the  concurrence  of 

B.  indorsed  a  bill  in  the  name  of  the  firm,  and  placed  it  amongst 
the  securities  which  he  held  for  C,  but  no  communication  of  the 

(z)  Vincent  v.  Horlook,  1  Camp.  442. 

(a)  Cox  p.  Troy,  6  B.  &  Aid.  474  (7  E.  C.  L.  R.) ;  1  D.  &  Ry.  38 ;  Chap- 
man V,  Cotterellf  34  L.  J.,  Exch.  186. 

(b)  Rex  0.  Lambton,  5  Price  428  ;  Adams  r.  Jonen,  4  P.  &  D.  174 ;  12  Ad. 
t  EI.  455  (40  E.  C.  L.  R.) ;  Brind  r.  Hampshire,  1  M.  &  W.  369  ;  Bajley  on 
Bills,  6tb  ed.  137.  By  the  French  post  rule?  a  letter  once  posted  may  be  re- 
etiled ;  to  recall  a  letter  is  a  revocation  of  the  delivery  of  an  indorsed  bill 
contained  in  it,  even  if  by  mischance  the  letter  proceed  :  Cote  v,  Deveze,  L. 
R.,  9  Chan.  Ap.  p.  27. 

*  Where  there  are  several  blank  indorsements,  the  holder  may  fill  up  the 
first  one  of  them  to  himself,  or  may  deduce  his  title  through  all  of  them : 
Cole  V.  Cushing,  8  Pick.  48  ;  Emerson  o.  Cutts,  12  Mass.  78  ;  Ellsworth  v. 
Brewer,  II  Pick.  316.  The  holderof  a  note  filled  up  a  blank  indorsement, 
directing  payment  to  be  made  to  a  particular  person,  merely  for  the  purpose 
of  collection,  and  the  agent  returned  the  note  with  the  protest  for  non-pay- 
ment to  such  holder.  Held  that  he  might  strike  out  the  special  indorsement, 
and  make  it  payable  to  himself,  so  as  to  bring  the  action  in  his  own  name 
against  the  indorser:  Bank  of  Utica  o.  Smith,  18  Johns.  230.  The  holder  of 
a  promissory  note  indorsed  in  blank  may  fill  it  up  with  any  contract  consistent 
with  the  character  of  an  indorsement:  Mitchell  v.  Culver,  7  Cowen  336; 
Riker  o.  Cosby,  2  Penn.  911  ;  Riersted  v,  Rogers,  6  Har.  &  Johns.  282  ;  Uun- 
K«rford  v.  Thomson,  Kirby  393 ;  Rees  v.  Bank,  5  Rand.  326 ;  Loveil  v.  E vert- 
son,  11  Johns.  52',  Hunter  v.  Hemstead,  1  Missouri  67  ;  Moies  v.  Bird,  11 
Mbpb.  436 ;  Tenney  v.  Prince,  4  Pick.  385-,  Nevens  o.  Degrand,  15  Mass. 
436;  Leich  v.  Hill,  4  Watts,  448  ;  Clawson  v.  Gustin,  2  South.  821 ;  Dollfus 
9.  Frosch,  1  Denio  267  ;  Union  Bank  v.  Carr,  2  Humph.  345 ;  Hubbard  e.  Wil- 
liameon,  4  Iredell  266 ;  Hanoe  v.  Miller,  21  Illinois  636 ;  Bean  v.  Brings,  1 
Clarke  488.  A  delivery  by  the  indorser  to  the  indorsee,  or  that  which  is 
equivalent  to  such  delivery,  is  necessary :  Dann  v.  Norris,  24  Conn.  333. 
16 
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fact  was  made  to  C,  it  was  held  to  be  a  good  indorsement  by  the 
firm  to  C.{c)  ^ 

Hence  the  word  indorse  in  the  declaration  on  a  bill  imports  a  de- 
livery and  transfer  to  the  indorsee,  so  as  to  confer  title.  Therefore, 
under  a  traverse  of  the  indorsement  the  defendant  may  show  that 
the  circumstances  were  such  as  that  the  indorsement  did  not  effect 
a  legal  delivery  of  the  bill  to  the  indorsee,(d)  whether  the  actual  de- 
livery were  to  a  third  person  or  to  the  indorsee  himself.(e)^ 

Thirdly,  as  to  the  liability  of  an  indorser. 

Every  indorser  of  a  bill  is  in  the  nature  of  a  new  drawer ;(/) 
and  is  liable  to  every  succeeding  holder  in  default  of  acceptance  or 
payment  by  the  drawee. 

*An  indorser  contracts  that  if  the  drawee  shall  not  at 
•-  J  maturity  pay  the  bill,  he,  the  indorser,  will,  on  receiving 
due  notice  of  the  dishonor,  pay  the  holder  the  sum  which  the  drawee 
ought  to  have  paid — together  with  such  damages  as  the  law  pre- 
scribes or  allows  as  an  indemnity.(^) 

(c)  Lysafirht  v,  Bryant,  9  C.  B.  46  (67  E.  C.  L.  R.). 

(d)  Marston  ».  Allen,  8  M.  &  W.  494;  Adams  v,  Jones,  12  Ad.  &  El.  455 
(40  E.  C.  L.  R.) ;  Lloyd  v,  Howard,  20  L.  J.,  Q.  B.  1 ;  15  Q.  B.  995  (69  E.  C. 
L.  R.) ;  see  Robinson  r.  Little,  18  L.  J.,  Q.  B,  29 ;  Green  v.  Steer,  1  Q.  B. 
70V  (41  E.  C.  L.  R.) ;  Denton  v.  Peters,  L.  R.,  5.Q.  B.  475. 

(e)  Bell  V,  Lord  Ingestre,  19  L.  J.,  Q.  B.  71  j  12  Q.  B.  317  (64  E.  C.  L.  R.) ; 
and  see  Barber  v.  Richards,  6  Exch.  63 ;  Lloyd  v.  Howard,  15  Q.  B.  995  (69 
E.  C.  L.  R.). 

(/)  Penny  v.  Innes,  1  C,  M.  &  R.  441 ;  5  Tyrw.  107  ;  see  Allen  v.  Walker, 
2  M.  &  W.  317  ;  5  Dowl.  460 ;  1  M.  &  W.  44 ;  see  ante,  p.  149. 

(g)  Suse  r.  Pompe,  30  L.  J.,  C.  P.  75 ;  8  C.  B.,  N.  S.  538  (98  E.  C.  L.  R.). 
In  Horn  v.  Rouquette,  L.  R.,  3  Q.  B.,  Div.  519,  L.  J.  Brett  gives  a  more  am- 


*  Where  a  note  is  transferable  by  indorsement  only,  the  mental  incapacity 
of  the  indorser  will  be  a  defence  to  the  maker  as  against  the  indorsee :  Peaslee 
V,  Robins,  3  Metcalf  164.  An  erased  blank  indorsement  of  the  names  of  the 
payees  of  a  note  is  not  evidence  of  a  transfer :  Williams  o.  Smith,  21  Mis- 
souri 429. 

If  a  promissory  note  was  never  actually  delivered,  but  was  put  in  circula- 
tion by  force  or  fraud  and  without  the  fault  of  the  maker,  no  recovery  can  be 
had  thereon  even  by  an  innocent  holder :  Burson  v,  Huntington,  21  Mich.  415. 
Want  of  delivery  alone  is,  however,  no  defence  against  a  bond  fide  holder: 
Kenyon  ».  Wahlford,  17  Minn.  239.  A  bill  to  the  order  of  a  person  in  exist- 
ence must  be  indorsed  by  him  though  he  has  no  interest.  It  cannot  be 
treated  as  if  drawn  to  the  order  of  a  fictitious  payee :  Rogers  v.  Ware,  2 
Neb.  29. 


j 
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He  also  contracts,  in  the  case  of  a  bill  payable  at  a  fature  date, 
that  if  the  drawee  refuse  to  accept  on  presentment,  he  will  in  like 
manner  pay. (A) 

But  a  man  may  indorse  a  bill  without  incurring  personal  respon- 
sibility in  several  ways. 

First,  by  expressing  in  his  indorsement  that  it  is  made  with  this 
qualification,  that  he  shall  not  be  liable  on  default  of  acceptance  or 
payment  by  the  drawee.  Such  qualified  indorsement  will  be  made 
by  annexing  in  French  the  words  "»an«  recours^**  or  in  English, 
^''without  recourse  to  wie,"  or  any  equivalent  expression .(/}* 

There  may,  even  without  an  agreement,  be  an  indorsement  which 
confers  title  without  imposing  liability,  as  in  the  case  of  an  indorse- 
ment by  an  infant  ;{A)  of  an  indorsement  by  directors  of  a  joint 
stock  company  not  in  such  a  form  as  to  make  the  company  liable. 

And  if  there  be  a  written  or  even  a  verbal  agreement  between 
an  indorser  and  his  immediate  indorsee  that  the  indorsee  shall  not 

pie  definition  of  the  contract  of  an  indorser,  viz.,  '^  to  pay  the  person  who  has 
a  right  to  claim  as  against  him  as  holder,  if  he  has  received  no  value  for,  or 
is  liable  on,  the  bill." 

(h)  Such  also  is  the  indorser^s  liability  as  understood  in  America;  Story 
on  Bills,  8.  107. 

(i)  The  words  ''  at  the  indorsee's  own  risk'*  have  been  held  in  America  to 
exclude  tbe  personal  responsibility  of  an  indorser :  see  Rice  v.  Stearns,  3 
Mass.  Rep.  325  ;  Mott  r.  Hicks,  1  Cowen  512 ;  Byles  on  Bills,  6th  American 
edition,  p.  242. 

(k)  Smith  V.  Johnson,  27  L.  J.,  Exch.  363  ;  3  H.  &  N.  222,  s.  c. 

*  An  indorsement  "  without  recourse,"  or  at  the  indorsee's  "own  risk," 
will  not  expose  the  indorser  to  any  liability :  Rice  v,  Stearns,  3  Mass.  225 ; 
Upham  V.  Prince,  12  Mass.  14 ;  Richardson  v,  Lincoln,  5  Metcalf  201 ;  Law- 
rence r.  Dobyn,  30  Missouri  196  ;  Fitchburg  Bank  v.  Greenwood,  2  Allen  434  ; 
Craft  17.  Fleming,  10  Wright  140 ;  Cady  t?.  Shepard,  12  Wisconsin  639. 

The  indorsee  incurs  no  other  obligations  than  those  imposed  by  the  law  of 
the  place  where  the  indorsement  is  made,  unless  a  special  indorsement  shall 
subject  him  to  the  lex  lod  where  the  bill  is  drawn  or  made  payable.  There- 
fore the  indorsee  of  a  bill  drawn  in  a  French  West  Indian  island  on  a  hout^e 
in  Bordeaux,  payable  a  certain  number  of  days  after  sight,  and  transferred  in 
New  York,  need  not  present  it  for  payment  after  protest  for  non-acceptance, 
notwithstanding  the  provisions  of  the  French  Commercial  Code  make  a  pre- 
sentment for  payment  at  maturity  also  necessary:  Aymar  v.  Sheldon,  12 
Wendell  439;  Allen  v.  Merchants'  Bank,  22  Wendell  215. 
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sue  the  indoraer,  but  the  acceptor  only,  it  has  been  held  that 
an  agreement  is  a  good  defence  on  the  part  of  the  indoraer  agi 
his  immediate  indorsee  suing  in  breach  of  the  agreement.(f) 

Indeed,  the  contract  between  indorser  and  indorsee  does  not 
sist  exclusively  of  the  writing  popularly  called  an  indorsen 
though  that  indorseioent  be  a  necessary  part  of  it.  The  coni 
consists  partly  of  the  written  indorsement,  *partly  ol 
'-  -'  delivery  of  the  bill  to  the  indorsee,  and  may  also  co 
partly  of  the  mutnal  understanding  and  intention  with  which 
delivery  was  made  by  the  indorser  and  received  by  the  indo 
That  intention  may  be  collected  from  the  words  of  the  parties  ti 
contract,  either  spoken  or  written,  from  the  usage  of  the  plsc 
of  the  trade,  from  the  course  of  dealing  between  the  partie 
from  their  relative  8ituation.(nj) 

But  though  a  special  contract  qualifying  the  ordinary  liabili 
an  indorser  may  affect  the  righte  of  the  immediate  indorsee 
those  who  stand  merely  on  bis  title,  it  is  plain  that  it.cannot  res 
the  rights  of  subsequent  transferrees  for  value  without  notice. 

A  party  transferring  a  bill  may  also  (as  we  have  just  seen)dc 
personal  responsibility  by  converting  an  existing  blank  indorse] 
into  a  special  one  in  favor  of  his  transferree.(n) 

A  bill  may  be  indorsed  conditionally/,  so  as  to  impose  od 
drawee,  who  afterwards  accepts,  a  liability  to  pay  the  bill  to  th 
dorsee  or  his  transferrees  in  a  particular  event  only.  Where  i 
was  indorsed  on  such  a  condition  by  the  payee,  afterwards  acce| 
then  passed  through  several  hands,  and  was  finally  paid  b^ 
acceptor  before  the  condition  was  satisfied,  it  was  held  thai 
acceptor  was  liable  to  pay  the  bill  again  to  the  payee. (o)     E 

(I)  Pike  c.  Street,  1  M.  A  M.  226 ;  I  Dans.  £  L.  159 ;  and  see  Cli 
Pigott,  1  Salk.  126;  12  Mod.  192;  Goupy  p,  Harden,  7  Tuunt.  15»  (2 
L.  R.)  i  Soarea  v.  Oljn,  B  Q.  B.  24  (S8  E.  C.  L.  R.) ;  see  alw  Tboropi 
Clubly,  1  M.  4  W.  212. 

(m)  KidsoD  V.  Dilworth,  5  Price  564  ;  Castrique  c.  BattigieK,  10  Moo 
C.  Cases,  94.  See  ante,  chap,  viii.,  and  po*l,  chup.  liii.,  and  Byles  on 
6tb  American  edition,  p.  243, 

(»)  As  to  the  liability  of  an  indorBer  after  non-paymeat  by  the  drawe 

(o)  Robertson  v.  Kensington,  4  Taunt,  30 ;  Savage  v.  Aldren,  2  Start 
(3  E.  C.  L.  R.)- 
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seems  that  a  bill  cannot  be  indorsed  with  a  condition  that  in  a  certain 
event  the  indorsee  shall  not  retain  the  power  of  further  indorsing 
over.(p)  And  it  is  clear  that  parol  evidence,  or  evidence  of  inten- 
tion, cannot  be  allowed. to  engraft  such  a  condition,  so  as  to  affect 
the  title  of  subsequent  holders  for  value  without  notice.(9) 

An  indorsement  admits  the  signature  and  capacity  of  every  prior 
party.(r)^     And  in  an  action  against  an  indorser  *the  de-   r+icg-i 
fendant  will  not  be  allowed  to  plead  denying  the  indorse- 
ment to  himself.(8) 

The  striking  out  an  indorsement  by  mistake  will  not  discharge  the 
in(lor8er,(<)  but  the  striking  it  out  by  design  will.(w)  Where,  in  an 
action  by  a  remote  indorsee  against  the  acceptor,  if  traversed, 
several  indorsements  are  stated  in  the  declaration,  though  unneces- 
sarily, they  must  in  strictness  all  be  proved,(2;)  unless  the  defendant 
has,  by  his  conduct,  admitted  them.(y)  But  the  plaintiff  may  omit 
to  state  in  his  declaration  all  the  indorsements  after  the  first  indorse- 
ment in  blank,  and  aver  that  the  first  blank  indorser  indorsed  imme- 
diately to  himself.     In  this  case,  however,  all  the  intervening  in- 

(p)  Scares  ».  Glyn,  14  L.  J.,  Q.  R.  313  ;  8  Q.  B.  24  (55  E.  C.  L.  R.). 

(q)  In  America,  also,  it  has  been  held  that  an  indorsement  of  a  note  pay- 
able on  a  contingency  does  not  impede  the  negotiability  of  the  instrument, 
though  it  will  operate  as  notice  to  subsequent  holders  :  Byles  on  Bills,  6tii 
American  edition,  pp.  148  and  250. 

(r)  Lambert  v.  Oakes,  1  Lord  Raym.  443 ;  12  Mod.  244  •,  Lambert  v.  Pack, 
1  Salk.  127 ',  Williams  v.  Seagrove,  2  Barnard  82 ;  Crichlow  v.  Parry,  2  Camp. 
1S2;  Free  v,  Hawkins,  Holt,  N.  P.  R.  550;  Macgregor  o.  Rhodes,  25  L.  J., 
0-  B.  318 ;  but  see  East  India  Company  v.  Tritton,  3  B.  &  C.  280  (10  £.  C. 
L.  R.) ;  5  D.  &  R.  214. 

(a)  Macgregor  r.  Rhodes,  25  L.  J.,  Q.  B.  318  ;  6  £.  &  B.  266  (88  E.  C.  L.  R.). 

(0  WUkinson  o.  Johnson,  3  B.  &  C.  428  (10  £.  C.  L.  R.) ;  5  D.  &  R.  403. 
Nor  the  striking  out  by  mistake  of  the  acceptance :  Raper  v,  Birkbeck,  15 
Kart  17;  Novelli  r.  Rossi,  2  B.  &  Ad.  757  (22  E.  C.  L.  R.). 

(tt)  Furclough  V.  Pavia,  9  Exch.  690. 

(x)  Waynam  v.  Bend,  1  Camp.  175. 

(y)  Bosanquet  v.  Anderson,  6  Esp.  43 ;  Sidford  v.  Chambers,  1  Stark.  326 
(2  E.  0.  L.  R.). 

s 

'  Condon  v.  Pearce,  43  Md.  83 ;  Chambers  v.  Bank,  75  Pa.  St  205 ;  Hen- 
derson V.  Limly,  79  N.  C.  169 ;  Bell  v.  Dagg,  60  N.  Y.  528 ;  Hannum  v.  Rich- 
ardson, 48  Verm.  508;  Giffert  v.  West,  37  Wise.  115;  Snyder  v.  Reno,  28 
Iowa  329 ;  Fahr  v.  Smith,  2  Abb.  (N.  Y.)  76. 


dorsements  should  be  struck  out.(3)*  Abbott,  C.  J.:  "All 
indorsements  must  be  proved  or  struck  out,  although  not  stated  in 
declaration.  I  remember  Bajley,  J.,  so  ruling  and  striking  tl 
out  himself  on  the  trial ;  and  this  need  not  be  done  before 
trial,(a)  but  may  be  done  after  the  plaintiff  has  finished  his  cast 
So,  where  the  action  is  against  an  indorser,  and  there  are  sev 
■  indorsements  between  the  pujee's  indorsement  and  the  defendai 
the  plaintiff  may  state  in  his  declaration  that  the  payee  indorsei 
the  defendant.(c)  It  was  formerly,  therefore,  usual  in  an  actior 
a  bill  where  there  were  several  indorsements  to  insert  two  com 
one  setting  out  the  indorsements,  to  avoid  the  necessity  of  strik 
them  out ;  the  other  omitting  them,  so  as  to  prevent  a  nonsui 
they  could  not  be  proved.  But  the  wise  and  ample  provision 
the  Common  Law  Procedure  Act,  as  to  amendments,  enable 
plaintiff  to  declare  safely  in  a  general  form,  without  striking  oul 
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dorsements,  which  act  may  be  ^attended  with  risk  in  m 


cases.     It  seems  doubtful  whether  the  plaintiff  can  a 
himself  of  the  title  of  an  indorser  whose  name  he  has  struck  oat. 

(z)  In  an  action  againat  an  indorBer  the  plaintiff  has  do  rigbt  to  Htrike 
iDdorsementa  prior  to  the  defendant's,  for  thej  conBtitute  the  defendant's 
to  indemnity ;  Byles  on  Bills,  6th  Amertoan  edition,  p.  245. 

(a)  Cocks  V.  Barradale,  Chittj  642,  9th  ed. 

(b)  Mayer  v.  Jadis,  1  M.  A  Rob.  247. 

(c)  Cbaters  c.  Bell,  4  Eap.  210  ;  Selw.  306,  9th  ed. 

(d)  Davies  c.  Dodd,  1  Wile.  Exch.  110;  4  Price  176 ;  and  see  Bartlel 
Bengon,  15  L.  J.,  Exoh.  23  ;  3  D.  &  L.  274  ;  14  M,  &  W.  733. 

'  When  the  holder  of  a  promissory  note  brings  an  action  thereon  agi 
the  first  indorser,  and  seta  out  in  his  declaration  the  various  subsequent 
'  dorsements  through  which  be  derives  title,  he  must  prove  such  indoraen 
as  laid ;  Woodruff  v.  Munroe,  33  Maryland  146.  In  a  suit  by  the  dn 
against  the  acceptor,  if  the  bill  appears  to  have  been  indorsed  by  several 
Bona,  it  is  not  necessary  for  him  to  prove  the  indorsementa :  Drew  v.  Ph< 
18  New  Hamp.  572.  The  bolder  of  a  negotiable  note,  even  at  the  trial, 
strike  out  any  indorsemeDts  which  are  not  stated  in  the  declaration :  Me: 
Kaiser,  20  Louis.  Ann.  377. 

'  In  an  action  by  the  holder  of  a  note  against  an  indorser,  the  plaintiff 
not  be  permitted  to  strike  out  the  name  of  any  indorser  prior  to  the  def 
ant:  Curry  v.  Bank  of  Mobile,  8  Porter  360.  Where  a,  bill  is  returne 
the  first  indorser  after  protest,  he  may  strike  out  his  indorsement  thou) 
be  in  full,  and  maintain  an  action  in  his  own  name ;  Dugan  v.  Unit«d  Sti 
3  Wheat.  183  ;  United  States  v.  Barker,  Paine  156  ;  Picquet  v.  Curtis,  1  S 
ner  480.  A  bolder  of  a  bill,  with  several  indorsements  in  blank,  may  st 
out  all  the  indorsers'  names  after  the  first,  and  write  over  the  first  indon 
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Fourthly,  as  to  the  rights  of  an  indorsee.  A  transfer  by  indorse* 
ments  vests  in  the  indorsee  a  right  of  action  against  all  the  parties 
whose  names  are  on  the  bill,  in  case  of  default  of  acceptance  or 
payment;  and  we  have  already  Been(g)  that  against  an  innocent 
indorsee  for  value,  no  prior  party  can  set  up  the  defence  of  fraud, 
duress,  or  absence  of  consideration.  But,  if  the  payee  of  a  bill 
payable  to  order  neglect  to  indorse,  the  holder  has  no  remedy  in  his 
own  name  against  any  person  but  him  from  whom  he  received  it.^ 

If  a  man  have  delivered  a  bill,  without  indorsing  it,  where  it  was 
upon  good  consideration  agreed  or  understood  that  it  should  be  in- 
dorsed by  him,  and  afterwards  he  refuse  to  indorse,  an  action  may 
be  maintained  against  him  for  so  refu8ing.(/)  He  or  his  personal 
representatives  might  also  be  compelled  by  bill  in  equity  to  in- 
dorse.(^)     But  the  transferree  of  an  unindorsed  bill  has  no  right 

(e)  Chtipter  on  Considxration. 

(/)  Rose  V,  Sims,  1  B.  &  Ad.  521  (20  E.  C.  L.  R.). 

ig)  Watkins  v.  Maule,  2  Jao.  &  Walker  242 ;  Smith  r.  Pickery,  Peake  50 
Rolleston  v.  Ilibbert,  3  T.  R.  411  ;  Ux  parte  Rhodes,  3  Mont.  &  Ayr.  217  ; 
Ex  parte  Greening,  13  Ves.  206  ;  Edge  v.  Rumford,  31  L.  J.,  Ch.  805;  31 
Beav.  247. 


name  an  assignment  to  himself :  Ritchie  v.  Moore,  5  Mumford  388 ;  Craig  v. 
Brown,  Peter,  C.  C.  Rep.  171 ;  Bell  o.  Morehead,  3  Marsh.  158. 

As  to  striking  out  indorsements,  see  Parks  v.  Brown,  16  Illinois  454  ;  Pilk- 
ington  p.  Woods,  10  Indiana  432 ;  Bowles  v,  Wright,  34  Mississippi  409  : 
Moore  v.  Maple,  25  Illinois  341.  Holder  may  strike  out  his  own  indorsement 
in  full :  Witherell  v.  Ela,  42  New  Hampshire  295  ]  French  v,  Jarvis,  29  Conn. 
347 ;  Mendenhall  v.  Banks,  16  Indiana  284.  The  plaintiff,  being  the  payee 
and  in  possession,  will  be  presumed  to  be  rightfully  so,  and  the  indorsements 
on  the  back  will  be  taken  to  have  been  properly  erased :  Goddard  v.  Cunning 
ham,  6  Clarke  400.  When  the  plaintiff  is  the  payee  of  the  note  sued  on,  he 
may  strike  out  the  special  indorsement,  and  is  not  bound  to  show  a  transfer 
back  to  himself:  Cooper  v.  Cooper,  14  Louisiana  Annual  665.  The  holder  of 
^  note,  specially  indorsed  to  another  person,  has  no  right  to  strike  out  the 
name  of  that  person  and  insert  his  own :  Porter  v.  Cushman,  19  Illinois  572. 
But  see  also  Ferguson  v,  Fisk,  28  Conn.  501 ;  Naglee  o.  Lyman,  14  California 
450.  As  to  filling  up  blank  indorsements :  Watkins  v,  Kirkpatrick,  2  Dutcher 
84 ;  Webster  o.  Cobb,  17  Illinois  459.  The  holder  cannot  write  a  guarantee 
over  the  name  of  an  indorser  in  blank :  Clouston  v.  Barbiere,  4  Sneed  336. 
The  plaintiff  cannot  be  required  to  fill  up  blank  indorsements  on  the  trial 
Greenough  t^.  Smead,  3  Ohio  (N.  S.)  416. 

^  The  purchaser  of  a  negotiable  promissory  note  not  indorsed  by  the  payee 
has  only  an  equitable  interest  therein ;  and  an  action  upon  the  same  must  be 
brought  in  the  name  of  the  payee  :  Freeman  v.  Perry,  22  Conn.  617. 


to  sign  the  transferror's  name  as  indorser.(A)  Nor  can  he  ob 
a  good  title  by  an  indorsement  written  after  notice  to  him  < 
fraud,  {i} 

If  a  bill  be  reindoraed  to  a  previous  indorser,  he  has,  in  gon< 
no  remedy  against  the  intermediate  parties,  for  they  vonld  1 
their  remedy  over  against  him,  and  the  result  of  the  actions  v^ 
be  to  place  the  parties  in  precisely  the  same  situation  as  before 
action  at  aU.(_;')  But  where  a  holder  baa  previously  indorsed, 
the  subsequent  intermediate  indorser  has  no  right  of  actioi 
remedy  on  that  previous  indorsement  against  the  holder,  there 
r*158T  *^*^^  '"  which  the  holder  may  sue  the  intennediate 
dor8er.(A)  And  if  the  plaintiff  declare,  as  he  may  do 
an  indorsement  from  the  first  blank  indorser  to  himself,  it  wil 
seems,  be  intended  that  he  means  to  rely  on  his  first  title,  and 
doubtful  vbether  he  can  reply  any  facts  arising  on  the  intervei 
indorsements  without  a  departure.(Z) ' 

(h)  Harrop  c.  Fieher,  30  L.  J.,  C.  P.  283 ;  and  eee  Moion  c.  Pullii 
Camp.  5U  ;  Storj  on  Bills  of  Exchange,  s.  201 ;  Rose  v.  Siiua,  1  B.  ft  Ad 
(20  E.  C.  L.  R.). 

(i|  Whistler  r.  Fowler,  14  C.  B,,  N.  S.  248  (108  E.  C.  L.  R.) ;  32  L.  J 
P.  Ilil. 

[J]  Bishop  p.  Uajward,  4  T.  R.  470 ;  Britten  v.  Webb,  2  B.  4  C.  4S3 
C.  L.  R.);  3  l>.  &  R,  650. 

(4)  WildersB.  Stevens,  15  L.  J.,  Eioh.  108;  15M.  AW.  208;  Willi«: 
Clarke,  16  M.  &  W.  834;  Smith  c.  Marsack,  18  L.  J.,  C.  E.  65;  6  C.  B 
(60  E,  C.  L.  R.) ;  Morris  o.  Walker,  19  L.  J.,  Q.  B.  400;  15  Q.  B.  5tf9  (■ 
C.  L.  It.).  And  to  reply  the  facts  is  no  departure:  Ibid.,  and  Stor 
Promissory  Notes,  s.  479, 

(0  Banlett  v.  Benson,  15  L.  J.,  Eioh.  23 ;  14  M.  &  W.  733. 

'  It  is  competent  for  an  indorser  of  a  note  on  agun  coming  into  posse 
of  the  noto  to  maintain  an  action  thereon,  without  producing  extrinsic  | 
of  ownership :  Earbee  c.  Wolf,  9  Porter  366.  See  Welch  v.  Linda,  7  Cr 
15<);  DuKan  r.  The  U.  S.,  3  Whealou  172.  "After  an  examination  o 
cases  on  this  subject  (which  cannot  all  of  them  be  reconciled)  the  col 
of  opinion  that  if  any  person  who  indorses  a  bill  of  eichanf^e  l«  ano 
whether  for  value  or  for  the  purpose  of  collection,  shall  come  to  the  p( 
aion  thereof  again,  he  shall  be  regarded,  udIbbb  the  contrary  appear  it 
dence,  as  the  bond  fide  holder  and  proprietor  of  sach  bill,  and  shoi 
entitled  to  recover,  notwithstanding  there  may  be  on  it  one  or  more  ind 
menCs  in  full  subsequent  to  the  one  to  him,  without  producing  an;  reoei 
indorsement  back  from  either  of  such  indorsera,  wbbae  namea  he  may  a 


f 
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Bat  where  a  bill  or  note  is  merely  indorsed  to  another,  and  de- 
posited with  him  as  a  trustee,  he  can  only  use  it  in  conformity  with 
the  stipulations  on  which  he  became  the  depositary  of  it.(77i) 

If  the  depositary  of  the  bill  indorse  it  over  in  breach  of  trust, 
the  indorsee,  with  notice  of  the  breach  of  trust,  can  acquire  no 
title  to  the  bill  as  against  fthe  rightful  owner,  and  can  neither  sue 
him  on  the  bill  nor  hold  the  bill  against  him.(n)  Therefore,  where 
the  acceptor  of  the  bill,  who  had  received  no  value,  delivered  the 
bill  to  the  drawer,  desiring  him  to  hold  it  for  his  use,  but  the  drawer 
indorsed  it  for  value  to  the  defendant,  who  knew  that  the  drawer 
had  no  authority  to  part  with  it,  the  defendant,  the  indorsee,  was 
held  liable  to  the  acceptor  in  trover.  "  The  drawer,'*  says  Lord 
Tenterden,  "  having  put  the  bill  into  the  defendant's  hands,  when 
the  defendant  knew  that  the  drawer  had  no  authority  so  to  do,  the 
defendant's  title  is  no  better  than  the  drawer's.  But  then,  it  is 
said,  allowing  that  the  plaintiff  had  a  property  in  the  bill,  the  de- 
fendant had  a  right  to  hold  it,  because  he  may  sue  the  drawer.  I 
think  the  defendant  had  no  right  to  hold  it  as  against  the  acceptor, 
the  plaintiff,  because  the  defendant  took  the  bill  with  the  knowledge 
that  the  person  from  whom  he  took  it  had  no  title  to  it  as  against 
the  plaintiff. "(o) 

So  where  the  drawer  of  a  bill  of  exchange  deposited  it  with  a 
creditor,  and  gave  him  authority  to  receive  the  proceeds  and  agply 
them  in  a  specified  way,  and  the  drawer  afterwards  committed  an 
act  of  bankruptcy,  on  which  a  commission  issued,  the  creditor 
having,  after  the  act  of  bankruptcy,  *delivered  the  orig-  r^ico-i 
inal  bill  to  the  acceptor,  and  taken  in  lieu  of  it  another 
bill,  it  was  held  by  Tindal,  G.  J.,  that  the  creditor  had  been  guilty 
of  a  conversion,  and  the  assignees  of  the  bankrupt  might  recover 
against  him  in  trov6r.(/^)     But  it  would  have  been  otherwise  if  the 

(m)  As  to  the  consideration  where  the  bill  is  deposited  as  security  for  the 
balance  of  a  running  account,  see  anit^  Considbration. 

(n)  Goggerly  o.  Cuthbert,  2  N.  R.  170.  If  the  acceptor  be  compelled  to 
paj)  he  may  sue  the  depositary  :  Bleaden  o.  Charles,  7  Bing.  246  (20  £.  G.  L. 
R.) ;  and  see  Osborn  o.  Donald,  12  W.  R.  839. 

(o)  Evans  ».  Kymer,  1  B.  &  Ad.  528  (20  E.  C.  L.  R.). 

(p)  Robson  0.  Rolls,  1  M.  &  Rob.  239. 

from  the  bill  or  not,  as  he  may  think  proper :"  Ibid. ;  per  Livingston,  J.   See 
Bond  «.  Storrs,  13  Conn.  412. 

Indorser  Who  pays  the  note  is  entitled  to  recover  of  prior  indorser  the  full 
amount  and  not  oontribution  merely :  Kershner  v.  Conklin,  40  Conn.  77. 
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creditor  had  merely  received  the  money,  for  that  would  not 
amounted  to  a  coRveraion.(f)  Where  a  bill  has  been  indorse 
blank,  and  the  transferree  of  the  depositary  takes  it  without  ki 
edge  of  the  particular  and  limited  purpose  for  which  the  bill 
deposited  with  the  trustee,  the  transferree  acquires  a  title ;  (r) 
the  transferree's  title  will  not  now  be  affe(fted  by  proving  him  g 
of  negligence,  however  gross,  if  there  were  no  fraud.  Gross  n 
gence  may,  however,  be  evidence  of  frand.(8)  And  it  is  conci 
that  if  the  bill  had  not  become  payable  to  bearer,  hut  was  traD 
able  only  by  indorsement  of  the  trustee,  an  indorsement  by  hi 
breach  of  trust  to  an  indorsee  for  value,  and  without  notice,  ^ 
in  general  confer  a  title. 

-  The  trust  may  be  expressed  on  the  bill  itself  by  a  restri 
indorsement  or  a  restrictive  direction  appended  to  the  payee's  n 
so  that,  into  whose  hands  soever  the  bill  may  travel,  it  will  cai 
trust  on  the  face  of  it.(()' 

The  following  have  been  held  to  be  restrictive  directions  o 
doreements: — "The  within  must  be  credited  to  A.  B. ;"(m)  " 
to  A.  B.  or  order,  for  my  use ;"  "  Pay  to  A,  B.  for  my  accou 
"Pay  to  A.  B.  only."     But  the  words  "Value  in  account  witl 

(?)  Jones  p.  Fort,  S  B.  A  C.  764  (17  E.  C.  L.  R.) ;  4  M.  *  Ry.  M7. 

(r)  BoltOD  V.  Fuller,  1  B.  &  P.  539 ;  Ram^bottom  v.  Cator,  I  Stark,  i 
E.  C.  L.  R.)  ;  Collins  o.  Martin,  1  B.  &  P.  648 ;  Oor^ier  o.  Mierille,  3  B 
45  (10  E.  C.  L.  B.)  i  4  D.  i  R.  641 ;  Wookey  o.  Pole,  4  B.  *  A.  1 ;  an 
Roberta  c.  Eden,  1  B.  £  P.  39S. 

(«)  Goodman  v.  Harvej,  4  Ad.  &  E.  870  (31  E.  C.  L.  R.) ;  6  N.  ft  M. 
Uther  e.  Rich,  10  Ad.  &  E.  784  (37  E.  C.  L.  R.) ;  2  Per.  &  D.  579. 

[t)  Such  reHtrictive  indorxements  are  not  of  very  late  iDvention,  bnl 
appear  to  have  been  well  known  before  the  middle  of  the  last  ceatury : 
t>.  Preecot,  1  Atk.  247 ;  Edie  v.  Eaat  India  Company,  2  Burr.  1227  ;  1  ^ 
295;  andante,  27,  d.  (r). 

(u)  Ancher  v.  Bank  of  England,  Doug.  637  ;  Edie  o.  East  India  Com; 
2  Burr.  1227  ;  Evans  v.  Cramlin^ton,  Carthew  5 ;  CramlinfCton  v.  Era 
Vent.  307 ;  Treuttel  o.  Barandon,  8  Taunt.  100  (4  E.  C.  L.  R.) ;  1  Moon 

*  The  payee  of  a  note  can  restrain  its  negotiability,  but  a  sabseque 
doreer  oan  revive  its  negotiable  quality ;  Holmes  r.  Hooper,  1  Bay  160. 
indorsement  at  the  time  of  making  a  promissory  note,  rendering  it  pa 
on  a  contiDgeocy,  does  not  affect  its  negotiability  ;  it  is  notice  of  the  c( 
eration  to  a  subsequent  holder:  Tappan  v.  Ely,  15  Wend.  362.  An  inc 
ment  by  bolder  that  he  will  not  sell  or  dispose  of  a  note  given  by  the  o 
will  not  destroy  its  negotiability  :  Lelaod  r.  Pamott,  35  Iowa  454. 
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Oriental  Bank"  have  been  .held  not  to  be  a  restrictive  indorse*. 
ment.(2:) 

A  man  who  takes  a  bill,  the  circulation  of  which  beyond  the 
restricted  indorsee  has  been  restrained  by  a  restrictive  direction  or 
indorsement,  cannot  sue  the  drawer  or  acceptor  *upon  it,  r:^-f  (^q-i 
but  holds  the  bill  or  the  money  received  by  him  as  the 
trustee  of  the  restraining  party,  and  is  liable  to  refund  the  bill  or 
money  received  upon  it  to  the  party  making  the  restrictive  indorse- 
ment. For  such  words  cannot  be  intended  as  a  mere  private  direc- 
tion to  the  immediate  indorsee ;  seeing  that  he  is  bound  to  account 
for  the  bill  without  any  such  direction ;  not  to  mention  that  the 
most  obvious  mode  of  conveying  a  private  direction  would  be  either 
by  oral  communication  or  by  a  letter  enveloping  the  bill.  Nor 
can  they  be  a  mere  direction  to  the  drawee  not  to  pay  the  original 
restricted  indorsee;  for  a  restrictive  indorsement  constitutes  the 
restricted  indorsee  the  indorser's  agent  to  receive  the  money,  and 
for  its  misapplication,  when  so  paid,  the  drawee  is  not  responsible. 
As  between  the  restraining  indorser,  therefore,  the  immediate  in- 
dorsee and  the  drawee,  the  words  '^  to  biy  u»e,"  or  the  like,  are  of  no 
effect.  But  as  between  the  restraining  indorser  and  a  subsequent 
indorsee  and  the  drawee,  they  are  a  notification  that  the  restricted 
indorsee  has  no  property  in  the  bill,  that  he  is  a  mere  trustee  for 
his  principal,  and  that  he  can  appoint  no  sub-agent,  except  for  the 
purpose  of  holding  the  bill  or  the  money  upon  a  similar  trust.  The 
subsequent  indorsee,  therefore,  being  a  mere  agent,  can  have  no 
action  on  the  bill  if  it  is  dishonored,  nor  hold  it,  or  the  money 
received  upon  it,  against  the  principal ;  and  if,  instead  of  paying 
the  money  to  the  principal,  he  chooses  to  pay  it  to  the  intermediate 
agent,  he  becomes  responsible  for  its  misapplication,  and  so  does 
any  one  who  pays  it  to  him. 

A  bill  was  indorsed  by  the  payee  in  this  form : — "  Pay  A.  B.  or 
order,  for  the  account  of  C.  D. ;"  A.  B.  pledged  it  with  the  defend- 
ant, who  advanced  money  upon  it  to  A.  B.  personally.  Held  that 
the  defendant  had  sufficient  notice,  from  the  indorsement,  that  A.  B. 
had  no  authority  to  raise  money  on  the  bill  fqjr  his  own  benefit,  and, 
therefore,  could  not  defend  an  action  of  trover  for  the  bill  brought 
by  C*  D.,  his  principal. (^) 

(x)  Marrow  v,  Stoart,  8  Moore  P.  C.  Cases  267 ',  Backley  v,  Jackson,  L.  R., 
3  Ex.  135. 

(y)  Treuttel  v.  Barandon,  8  Taunt.  100  (4  £.  C.  L.  R.) ;  1  Moore  543. 
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A.,  ft  merchant  at  Boston,  in  New  England,  remitted  a  bill  to 
his  agent  in  London,  indorsing  it  in  this  form: — "PagB.  oi 
orderi  for  my  use."  B.  discounted  it  with  bis  bankers;  he  ai 
wards  failed,  and  the  bankers,  to  whom  he  was  indebted  in  i 
than  the  amount  of  the  bill,  received  payment  of  it  at  matL 
from  the  acceptors.  Held,  in  an  action  for  money  had  and  recei 
that  the  bankers  were  liable  to  refund  tbe  money  to  A.(z) 

*We  have  already  seen  that  tbe  omission  of  the  w 
I-  -I  "or  order"  in  a  special  indorsement  will  not  restrain 
negotiability  of  a  bill. (a) 

Fifthly,  as  to  tbe  liability  of  a  person  transferring  by  deli 
only. 

A  transfer  by  mere  delivery,  without  indorsement,  of  a  bi 
exchange  or  promissory  note  made  or  become  payable  to  h& 
does  not  render  tbe  transferror  liable  on  the  instrument  to 
transferree. 

And  it  is  conceived  to  be  the  general  rule  of  the  English  (6) 
and  the  f^r  result  of  the  English  authorities,  that  tb'e  transft 
is  not  even  liable  to  refund  the  consideration,  if  the  bill  or  not 
transferred  by  delivery  without  indorsement  turn  out  to  be  o 
value,  by  reason  of  the  failure  of  the  other  parties  to  it.  Poi 
taking  to  market  of  a  bill  or  note  payable  to  bearer  withoai 
dorsing  it  is  primd  facie  a  sale  of  tbe  bill ;  and  there  is  no  \m] 
guarantee  of  the  solvency  of  the  maker,  or  of  an^  other  party 

(z)  SiROurnej  p.  Lloyd,  8  B.  4  C,  622  (15  E.  C.  L.  R.)  j  sffirmed  ii 
Exchequer  Chamber,  5  Bing.  525  (15  E.  C.  L.  R.) ;  3  T.  &  J.  220. 

(a)  Moore  v.  Manning,  Com.  311 ;  Acheson  e.  Fountain,  1  Stra.  557  ; 
V.  East  India  Companj,  2  Burr.  1216 ;  1  W.  Bl.  295. 

(b)  In  America  alao  it  hu  been  repest«dlj  held  that  paymeDt  in  bank 
afler  the  bank  has  failed,  the  fact  being  unknown  both  to  payer  and  reci 
i«  good,  and  the  lose  falls  on  the  receiver :  B&yard  c.  Sbunk,  1  Watts  & 
92;  Young  ir.  Adams,  6  Maea.  182-185;  Soruggav.  Gasa,  8  ¥erger  115;  L 
«.  Murrell,  2  Porter  283.  The  contrary,  however,  has  been  also  held :  I 
body  D.  Ontario  Bank,  11  Wend.  1  ;  amrmed  on  error  in  13  Wend.  107  ;  B 
e.  Thornton,  2  Hill  509  ;  Fogg  c.  Sawyer,  9  New  Hamp.  365 ;  see  Sto 
PromisBory  Notes,  p.  125 ;  and  Byles  on  Bills,  6th  American  ed.  366. 
conceived  that  Che  confusion  has  arisen  from  neglecting  to  dialiDgaiah  bet 
the  abstract  questions  of  law  and  questions  of  fact  in  the  particular  ca» 

(c)  See  the  obaervationa  of  Littledale,  J,,  in  Oamidge  e.  Allenby,  6  B. 
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If  a  bill  or  note,  made  or  become  payable  to  bearer,  be  delivered 
without  indorsement,  not  in  payment  of  a  pre-existing  debt,  but  by 
way  of  exchange  for  goods,  for  other  bills  or  notes,  or  for  money 
transferred  to  the  party  delivering  the  bill  at  the  same  time,  such 
a  transaction  has  been  repeatedly  held  to  be  a  sale  of  the  bill  by 
the  party  transferring  it,  and  a  purchase  of  the  instrument,  with 
all  risks,  *by  the  transferree.  "It  is  extremely  clear," 
says  Lord  Kenyon,  "  that  if  the  holder  of  a  bill  send  it  to  ^  J 
market  without  indorsing  his  name  upon  it,  neither  morality  nor 
the  laws  of  this  country  will  compel  him  to  refund  the  money  for 
which  he  sold  it,  if  he  did  not  know  at  the  time  that  it  was  not  a 
good  bill/*(t2)  So,  where  A.  gave  a  bankrupt,  before  his  bank- 
ruptcy, cash  for  a  bill,  but  refused  to  allow  the  bankrupt  to  indorse 
it,  thinking  it  better  without  his  name,  and  afterwards,  on  dishonor 
of  the  bill,  proved  the  amount  under  the  commission,  the  Lord 
Chancellor  ordered  the  debt  to  be  expunged,  observing  that  this 
was  a  sale  of  the  bill.(6)  So,  if  a  party  discounts  bills  with  a 
banker,  and  receives  in  part  of  the  discount  other  bills,  but  not 
indorsed  by  the  banker,  which  bills  turn  out  to  be  bad,  the  banker 
is  not  liable.  "Having  taken  them  without  indorsement,"  says 
Lord  Kenyon,  "  he  has  taken  the  risk  on  himself.  The  bankers 
were  the  holders  of  the  bills,  and,  by  not  indorsing  them,  have  re- 
fused to  pledge  their  credit  to  their  validity ;  and  the  transferree 
must  be  taken  to  have  received  them  on  their  (jwn  credit  only.'*(/) 
So,  where,  in  the  morning,  A.  sold  B.  a  quantity  of  corn,  and,  at 
three  o'clock  in  the  afternoon  of  the  same  day,  B.  delivered  to  A. 
in  payment  certain  promissory  notes  of  the  bank  of  C,  which  had 
then  stopped  payment,  but  which  circumstance  was  not  at  the  time 

373  (13  E.  C.  L.  R.),  and  Rogers  v.  Langford,  1  C.  <fc  M.  637,  642.  See  also 
the  obseryations  of  Mr.  Baron  Bramwell,  delivering  the  judgment  of  the  Court 
of  Exchequer,  in  Guardians  of  the  Lichfield  Union  v.  Greene,  26  L.  J.  140 ; 
1  H.  &  N.  884 ;  Smith  v.  Mercer,  L.  R.,  3  Ex.  51. 

(d)  Fenn  r.  Harrison,  3  T.  R.  759;  and  see  Evans  v»  Whyle,  5  Bing.  485 
(15  E.  C.  L.  R.) ;  3  M.  &  P.  130. 

(e)  Sz  parte  Shuttleworth,  3  Ves.  368. 

(/)  Fydell  v.  Clark,  1  Esp.  447 ;  Bank  of  England  v.  Newman,  1  Ld.  Rajm. 
442 ;  12  Mod.  241 ;  Com.  57  ;  Emly  v.  Lye,  15  East  7.  But  in  Ex  parte  Black- 
burne,  10  Ves.  204,  the  chancellor  seemed  to  think  that  if  the  goods  are  pur- 
chased and  paid  for  at  the  time  by  bills  not  indorsed,  the  vendee  is  liable  if 
the  bills  turn  out  to  be  bad.  See  Jones  v.  Ryde,  5  Taunt.  487  (1  £.  C.  L.  R.); 
1  Marsh.  157 ;  Owenson  v.  Morse,  7  T.  R.  64. 


known  to  either  party,  Bayley,  J.,  said,  "If  the  notes  had 
given  (0  A.  at  tbe  time  vhen  tbe  corn  vas  sold,  he  could  hd.\ 
remedy  upon  them  against  B.  A.  might  have  insisted  on  paj 
in  money,  but  if  he  consented  to  receive  the  notes  as  money, 
would  have  heen  taken  by  him  at  his  peril. "(i') 

Such  seems  the  general  rule  governing  the  transfer  by  deli 
not  only  of  ordinary  bills  of  exchange  and  promissory  notet 
also  of  bank  note8.(A)  Nor  is  there  any  'hardship  in 
■-  -la  rule,  for  the  remedy  against  tbe  transferror  may  a 
be  preserved  by  indorsement,  or  by  special  contract.  The 
however,  is  not  without  exceptions. 

If  a  banker's  note  be  given  on  account  of  a  pre-exisdng 
the  note  is  not  to  be  considered  as  sold.(t}  But  if  the  banke 
and  if  the  note  be  duly  presented,  and  due  notice  be  given  c 
dishonor,  the  remedy  for  the  antecedent  debt  revives.  "  I  ag 
says  Holt,  C,  J,,  "the  difference  taken  by  my  brother  Darnell 
taking  a  note  for  goods  sold  is  a  payment,  because  it  was  a  p 
tbe  original  contract,  but  paper  is  no  payment  where  there  is  i 
cedent  debt.  For  when  such  a  note  is  given  in  payment  it  is  a 
taken  to  be  given  under  this  condition,  to  be  payment  if  the  a 
be  paid  thereon  in  convenient  time."(y)  The  principle  of  tt 
ception  may  be  this :  a  creditor  is  entitled  to  cash.  If,  Instf 
cash,  he  consent  to  ^ake  notes,  not  being  a  legal  tender,  tha 
favor  to  the  debtor,  and  it  will  thence  be  inferred,  in  the  ab 

{g)  Camidge  v.  Allenby,  6  B.  &  C.  373  (13  E.  C.  L.  R.) ;  9  D.  &  R.  3S 
RobsoD  u.  Oliver,  10  Q.  B.  704  (59  E.  C.  L.  R.) ;  and  see  Ward  o.  Evacie, 
Raym.  928,  and  Rogers  r.  Langford,  1  C.  &  M.  637. 

(h)  Though  the;  be  country  baitk  notes,  issued  by  the  payer  hi 
when  the  question  arieea  in  favor  of  sureties :  Quardians  of  LicbBeld 
t>.  Greene,  26  L.  J.,  Exch.  140;  1  H.  &  N.  884. 

(t)  See  as  to  this  exception,  however,  the  langaoge  of  Lord  Campb 
Timmins  v.  Gibbins,  lH  Q.  B.  722  (83  £.  C.  L.  R.). 

{j)  Wurd  V.  Evans,  2  Ld.  Raym.  928  ;  Camidge  c.  Allenby,  0  B.  & 
(13  E.  C.  L.  R.).  So  held  also  by  Pratt,  C.  J.,  in  Moore  o.  Warren,  I 
415,  and  by  King,  C.  J.,  in  Holme  v.  Barry,  1  Stra.  415.  In  the  cm 
pre-eiisting  debt  paid  by  notes,  if  the  notea  be  not  paid,  and  the  de 
held  liikble,  there  is  no  doubt  as  to  the  original  debt  for  which  he  is  bo 
and  there  is  no  need  to  invent  or  imply  any  contract  to  make  out  tha 
But  where  goods  are  exchanged  againxt  money,  if  the  payer  ia  held  lii 
is  difficult  to  imply  a  contract  for  goods  sold  and  delivered,  to  be  paid 
request. 
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of  evidence  to  the  contrary,  that  the  notes  were  not  to  be  payment 
if,  without  the  fault  of  the  creditor,  they  turn  out  to  be  of  no  value. 

And  it  is  conceived  that,  as  an  express  contract  would  make  the 
transferror  liable  without  indorsement,  so  there  are  other  circum- 
stances from  which  a  jury  may  infer  that  the  intention  and  implied 
contract  of  the  parties  was  that  the  notes  were  not  to  be  payment 
if  di8honored.{A) 

If,  for  example,  a  man  ask  another  to  change  a  bank  note  for 
him  as  a  favor,  and  the  banker  fail,  it  is  conceived  that  a  jury 
would  be  justified  in  inferring  an  implied  contract  to  refund  the 
change  if  the  note  were  duly  presented  and  dishonored  and  due 
notice  given  ;{l)  and  it  *ha8  been  held  that  if  a  customer  p^-^.-. 
pay  to  his  account  with  his  banker  notes  of  a  bank  which  ^  -• 
has  failed,  and  the  banker  is  guilty  of  no  laches,  the  loss  falls  on 
the  customei'.(7n)  And  if  a  banker  cash  a  check  on  another  bank 
which  has  failed,  he  may  recover  back  his  money  (n)  In  all  cases 
where  the  receiver  of  the  notes  seeks  to  return  them,  he  must  do  so 
within  a  reasonable  time.(o) 

The  sellers  of  bills  on  the  London  market  do  not,  primd  facie^ 
trust  the  foreign  principal  of  the  English  buyer.(j?) 

A  transferror,  by  delivery,  though  he  does  not  impliedly  warrant 
the  solvency  of  the  parties  to  a  promissory  note  or  hill  of  exchange, 
does  warrant  that  the  bill  or  note  is  not  forged  or  fictitious.(y)^ 

(k)  See  Van  Wart  v.  Woolley,  3  B.  &  C.  446  (10  E.  C.  L.  R.) ;  and  post, 
oh.  xzii.  There  is  no  warranty  that  the  stamp  on  a  foreign  bill  has  been 
cancelled :  Pooley  v.  Browne,  11  C.  B.,  N.  S.  566  (103  E.  C.  L.  R.). 

(I)  See  Rogers  r.  Langford,  1  G.  &  M.  637 ;  Turner  v.  Stones,  1  D.  &  L. 
122 ;  Ex  parte  Isbester,  1  Rose  23  ;  Woodland  9.  Fear,  7  E.  &  B.  522  (90  E. 
G.  L.  R.)* 

(m)  Timmins  r.  Gibbins,  18  Q.  B.  722  (83  E.  G.  L.  R.). 

(n)  Woodland  r.  Fear,  26  L.  J.,  Q.  B.  202 ;  7  £.  &  B.  519  (90  E.  G.  L.  R.). 

(o)  See  Rogers  v.  Langford,  1  G.  &  M.  642. 
.  \p)  Poirier  r.  Morris,  2  E.  &  B.  103  (75  E.  G.  L.  R.). 
•     (g)  Jones  v.  Ryde,  5  Taant.  487  (1  E.  G.  L.  R.) ;  1  Marsh.  157  ;  Young  r. 
Gole,  3  Ring.  N.  C.  724  (32  E.  G.  L.  R.) ;   Bruce  p.  Bruce,  1  Marsh.  165  ;    5 
Taunt.  495  (1   £.  G.  L.  R.) ;   Fuller  v.  Smith,  Ryan  &  M.  49 ;   Gumey  v. 
Womersley,  4  E.  &  B.  133.    So  it  has  been  repeatedly  held  ip  America :  Ellis 

^  The  doctrine  of  implied  warranty  in  sales  applies  to  the  sale  of  a  note ; 
so  that  one  who  sells  an  indorsed  note  gives  an  implied  warranty  that  the  in- 


And  if  the  bill  or  note  does  not  iri  this  respect  fiillj  answer  thi 
ranty  (though  some  signatures  be  genuine),  yet  the  conside 

V.  Wild.  6  Mass.  321  ;  YounK  o.  Adams,  Ibid.  182 ;  Markle  o.  Ual 
John.  R.  455 ;  Eagle  BaaV  of  New  Ilaren  v.  Smith,  5  Con.  R.  71 ;  Stri 
Ellieon,  2  Bajle;  3H5  ;  thou>:h  the  botruaient  be  sold.  Bjles  on  Hi 
AmencSin  edition,  p.  2d5.  Mr.  Justice  Slorj  lays  it  down  that  there 
B.  warranty  of  the  title  of  the  transferror  ;  Treatise  on  Promiasor;  N< 
123.  But  it  ia  conceived  that  that  ia  not  ao.  Indeed,  an  honeat  tran 
by  delivery  needs  no  auuh  warranty.  See  further  aa  to  transfer  of  a 
or  altered  hill,  the  chapters  on  FoRomr  and  ALitRATtON.  He  also  wi 
that  a  bill  purporting  to  be  a  foreign  bill,  and  therefore  not,  till  ne^ 
here,  requirlnf;  a  Htumj),  whh  really  made  abroad;  Gomperti  e.  Bart 
L.  J.,  Q.  B.  65  ;  2  E.  4  B.  SM  (75  E.  C.  L.  R.).  See,  too,  33  A  34  ' 
2T,  8.  52. 

dursement  is  a  j^enuine  one  i  Strange  d.  Elligon.  2  Bailey  385  ;  Mu. 
Knott,  11  Georgia  142;  Swaniey  v.  Parker,  14  Wright  441  ;  Thoni 
McCulloaKh,  31  Missouri  224  ;  Terry  e.  Bissell,  26  Conn.  23  ;  Aldrioh  c 
son,  5  Rhode  Island  218;  Cabot  Bank  r.  Morton,  4  Gray  156;  Lj 
Uivelhia,  ID  Harris  185.  An  indorser  guaraojees  the  genuineneas  of  t 
natures  and  the  competency  to  contract  of  all  the  prior  parties:  Oj 
Blydenburgh,  1  Hilton  182 -,  Erwin  c  Downa.  15  New  Tork  575.  Tl 
DO  implied  warranty  of  the  past  or  future  aoltency  of  the  maker  of 
fiMm  a  mere  exchange  of  it,  without  iadoraeinent,  for  merchandise :  11 
[I.  Chapin,  5^  Rhode  Island  225  ;  Beckwith  v.  Farnum,  Ibid.  230.  Wb> 
sells  a  check  of  a  third  person  without  com  muni  eating  to  the  purcha 
fact,  known  to  the  seller,  that  the  maker  of  the  check  had  failed 
another  check  presented  to  him  for  payment  on  the  day  of  the  sale,  lie 
recover  upon  a  note  given  in  payment  for  ^e  check  :  Brown  e.  Monigi 
21}  Nen  York  287  ;  Long  n.  Spruill,  7  Jonea  (Lan)  96.  Where  a  part] 
tiates  commercial  paper  payable  to  bearer,  or  under  a  blank  indorsemi 
warrants  that  he  has  no  knowledge  of  any  facta  which  prove  the  pape 
worthless  :  Delaware  Bank  r.  Jarvis,  20  New  York  226  ;  Brown  v.  Mo 
ery,  Ibid.  287.  A  party  selling  a  bill  ia  not  bound  to  communicate 
purchaser  the  fact  of  the  insolvency  of  the  parties  to  it,  even  if  within  b 
knowledge  :  Bartie  v.  Saundera,  2  Grant's  Cases  199. 

There  is  an  implied  warranty  of  title  by  transfer  without  indors< 
Fake  V.  Smith,  7  Abbott  P.  C.  (N.  S.)  106;  Wynn  v.  Poynt«r,  3  Bu 
Barton  e.  Trenton,  3  Head  167  ;  Flynn  d.  Allen,  7  P.  F.  Smith  482; 
V.  Barber,  Ii7  Geo.  423.  The  liability  of  an  indorser  without  recourse 
same  aa  that  of  a  transferror  by  delivery  merely  of  a  note  payable  to  1: 
he  ia  under  the  satne  implied  guarantee  :  Watson  t).  Cbesire,  18  Iowa '. 

The  maker  of  a  certihuate  of  deposit  paid  the  same  to  a  holder,  v 
dorsed  it;  the  payee,  having  proved  his  indorbcment  a  forgery,  recove: 
amount  of  Ihe  makers.  In  an  action  by  the  makers  against  the  holdf 
that  hia  indorsement  was  a  guarantee  of  the  genuineness  of  the  pay< 
doraement  i  Mills  t).  Barney,  22  Cal.  240. 
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entirely  fails,  and  the  money  given  for  the  bill  may  be  recovered 
back,(r)  provided  it  be  claimed  within  a  reasonable  time.(a) 

A  transferree  by  delivery  cannot  be  liable  in  any  case  to  a  sub* 
sequent  transferree,  either  on  the  instrument  or  the  consideration. 
And  therefore  it  has  been  held  that  such  subsequent  transferree 
cannot  prove  for  the  value  in  the  event  of  the  first  transferror's 
bankruptcy.(^) 

*But  in  all  cases,  if  notes  or  bills  are  transferred  as  valid,  r^i  gc-i 
when  the  transferror  knows  they  are  good  for  nothing,  the 
suppression  of  the  truth  is  a  fraud  and  he  is  liable.  "  If,'*  continues 
Mr.  Justice  Bayley,  in  the  case  before  referred  to,  "  A.  could  show 
fraud  or  knowledge  of  the  maker's  insolvency  in  the  payee,  then  it 
would  be  wholly  immaterial  whether  the  notes  were  taken  at  the  time 
of  sale  or  afterwards. "(ti) 

Sixthly,  as  to  the  rights  of  transferree  by  delivery. 

Bills  and  notes  payable  to  bearer  circulate  as  money  and  are  con- 
sidered as  such.  The  iond  fide  possessor  is,  therefore,  the  true 
owner.  For  it  is  essential  to  the  currency  of  money  that  property 
and  possession  should  be  inseparable. (2;).  We  have  already  seen 
that  the  indorsee  of  a  bill  payable  to  order,  and  not  made  payable 
to  bearer  by  a  blank  indorsement,  has  no  right  to  the  bill,  either  so 
as  to  retain  it  against  the  real  owner  or  to  sue  any  party  upon  it 
unless  the  indorser  had  a  right  to  indorse,  (y)  Whereas,  if  the  check, 
bill,  or  note  be  originally  made  or  have  since  duly  become  payable 
to  bearer,  the  title  of  the  holder,  both  as  against  a  former  owner 
on  the  one  hand  and  against  the  maker,  acceptor,  or  indorser  on 
the  other,  is  not  affected  by  any  infirmity  in  the  title  of  the  trans- 
ferror, provided  the  holder  took  it  bond  fide  for  value.^ 

(r)  In  re  Barrington,  2  Sch.  &  Lef.  112. 
[s]  Pooley  V.  Browne,  31  L.  J.,  C.  P.  135. 
(t)  Gumey  v.  Womersley,  4  £.  &  B.  133  (82  £.  C.  L.  R.). 
(it)  Gamidge  v.  AUenby,  6  B.  <fe  C.  373  (60  £.  C.  L.  R.) ;  9  D.  &  R.  391 ; 
Fenn  v.  Harrison,  3  T.  R.  769. 

(a;)  See  Foster  v.  Green,  31  L.  J.,  Sxoh.  158. 
{y)  Mead  v.  Toong,  4  T.  R.  28. 


^  A  note  payable  to  A.  or  bearer  may  be  negotiated  by  delivery  only,  even 
if  indorsed  by  A. :  Wilbour  v.  Turner,  5  Pick.  526 ;  Dole  v.  Weeks,  4  Mass. 
17 
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It  was  formerly  considered  that  the  transferree's  title  would  be 
affected  by  want  of  due  caution  on  his  part,  and  that  he  would  be 
liable  in  trover  to  the  real  owner  and  unable  to  enforce  payment 
against  the  parties  to  the  instrument  if  he  were  guilty  of  negligence 
in  taking  it.  Thus,  where  a  banker,  in  a  small  market  town, 
changed  a  5002.  Bank  of  England  note  for  a  stranger  without  any 
further  inquiry  than  merely  asking  his  name,  he  was  held  liable  in 
trover  to  a  party  from  whom  the  note  had  been  unlawfully  obtained ; 
Best,  C.  J.,  observing,  ^^  The  party's  caution  should  increase  with 
the  amount  of  the  note  which  he  is  called  upon  to  change.(2;)  A 
man  may  change  a  201,  note  without  asking  a  single  question,  but 

r't'1f)81    ^^^^^  ^^^^  ^^  '''right  as  to  one  of  several  thousands  ?  More 
caution  is  required  in  the  case  of  a  discounter  than  of  a 
payer,  "(a) 

But  it  is  now  settled  that  if  a  man  take  honestly  an  instrument 
made  or  become  payable  to  bearer  he  has  a  good  title  to  it,  with 
whatever  degree  of  negligence  he  may  have  acted,  unless  his  gross 
negligence  induce  the  jury  to  find  fraud.  *'  I  believe,'*  says  Lord 
Denman,  ''  we  are  all  of  opinion  that  gross  negligence  only  would 
not  be  a  sufficient  answer  by  the  defendant  where  the  plaintiff  has 

(2)  Snow  ».  Peacock,  2  C.  &  P.  221  (12  E.  C.  L.  R.) ;  and  see  Gill  p.  Cubitt, 
3  B.  «fc  C.  466  (lOE.  C.  L.  R.) ;  5  D.  &  R.  324 ;  Egan  v,  Threlfall,  5  D.  &  R.  326. 
(a)  Query  J  whether  this  last  proposition  is  not  now  incorrect. 

451.  A  note  or  bill  with  a  seal  to  it  is  not  a  negotiable  instramei)t ;  but  in 
Georgia  it  has  been  held  that  a  bond  payable  to  bearer  is :  Porter  0.  MoCol- 
lum,  15  Georgia  529.  A  sealed  instrument  in  the  form  of  a  negotiable  note 
is  not  negotiable :  Helper  0.  Alden,  3  Minn.  332.  A  note  under  seal  is  not 
entitled  to  days  of  grace :  Skidmore  v.  Little,  4  Texas  301.  Printed  letters 
"  L.  S.*'  in  brackets  is  a  seal :  Giles  v,  Mauldin,  7  Richardson  11.  Affixing  a 
seal  to  a  bill  of  exchange  does  not  deprive  it  of  its  commercial  character : 
Bain  v,  Wilson,  10  Ohio  (N.  6.)  14. 

Indorsement  of  a  note  payable  to  bearer  renders  the  indorser  liable  as  such : 
Davis  V.  Wilson,  31  Texas  136. 

As  to  assignment  by  delivery  without  indorsement  or  by  separate  assign- 
ment, see  Crosley  v.  Roub,  16  Wise.  616  ;  Burnap  v.  Cook,  32  Illinois  168  ; 
Franklin  v,  Twogood,  18  Iowa  515;  Williams  v.  Norton,  3  Kansas  295; 
Borum  v.  King's  Adm.,  37  Ala.  606  ;  Yansant  v,  Arnold,  31  Geo.  210 ;  Childs 
0.  Davidson,  38  Illinois  437 ;  Taylor  0.  Reese,  44  Miss.  89  ;  Eckford  0.  Hogan, 
Ibid.  398  ;  Redmond  v.  Stansbury,  2  Mich.  C.  C.  124.  In  equity  a  good  title 
to  a  negotiable  instrument  nay  be  transferred  by  delivery  if  indorsement, 
though  intended,  is  omitted  by  austake :  Hughes  v.  Nelson,  29  N.  J.  Eq.  547. 
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given  coDsideration  for  the  bill.  Groes  negligence  may  be  evidence 
of  mala  fide$y  bat  it  is  not  the  same  thing.  We  have  shaken  off 
the  last  remnant  of  the  contrary  doctrine.*'(^)  ^ 

If  the  party  presenting  a  bill  or  note  payable  to  bearer  be  a  mere 
agent  of  another,  the  agent's  title  is  infected  with  the  infirmity  of 
his  principal*^  title,  although  the  principal  is  in  the  agent's  debt ; 
and  the  agent  consequently  cannot  enforce  payment  of  the  maker.(e) 

It  makes  no  difference  that  the  bill  or  note  is  only  pledged,  and 
not  absolutely  transferred ;  the  pawnee  acquires  a  property  in  it,((i) 
and  is  not  liable  in  trover  to  the  real  owner,  as  in  the  case  of  goods 
improperly  pledged.(e) 

Exchequer  bills,  which  are  payable  to  bearer  before  the  blank  is 
filled  up,(/)  bonds  of  foreign  princes  and  states  '^'payable  r^ci  ^7-1 
to  bearer,(^)  and  East  India  bonds,(A)  resemble  money  and 

(b)  Goodman  o.  Haryej,  4  Ad.  &  £1.  870  (31  £.  C.  L.  R.) ;  6  N.  &  M.  372 ; 
Uter  0.  Rich,  10  Ad.  &  £.  784  (37  £.  C.  L.  R.) ;  2  P.  A  D.  579.  In  the  case 
of  Goodman  9.  Harvey  the  bill  bore  on  it  when  discounted  the  notarial  n^ark 
of  non-acceptance.  To  use  the  words  of  the  Lord  Chief  Justice,  **  the  plain- 
tiff received  the  bill  with  a  death  wound  apparent  on  it/'  See  also  Backhouse 
9.  Harrison,  5  B.  &  Ad.  1098  (27  £.  C.  L.  R.) ;  3  N.  <fe  M.  188 ;  Crook  0.  Jadis, 

5  B.  &  Ad.  909  (27  E.  C.  L.  R.)  j  3  N.  &  L.  257 ;  Foster  v.  Pearson,  I  C,  M. 

6  R.  855 ;  5  Tyr.  255 ;  Willis  v.  Bank  of  England,  4  A.  &  E.  21  (31  E.  C.  L. 
R.) ;  Raphael  v.  Bank  of  England,  17  C.  B.  161  (84  E.  C.  L.  R.) ;  Carlon  v, 
Ireland,  5  El  <fe  B.  765  (85  £.  C.  L.  R.) ;  Bank  of  Bengal  0.  Fagan,  7  Moore 
P.  C.  C.  72. 

(c)  Solomons  v.  Bank  of  England,  13  East  135 ;  1  Rose  99.  As  to  agent 
transgressing  his  authority,  see  Watson  v,  Russell,  34  L.  J.,  Q.  B.  93. 

(d)  Barber  v.  Richards,  20  L.  J.,  Exch.  135. 

{e)  Collins  e.  Martin,  1  Bos.  &  l^ul.  648 ;  2  Esp.  520.  See  as  to  lien  of 
banker,  post, 

(/)  Wookey  v.  Pole,  4  B.  &  Aid.  I  (6  £.  C.  L.  R.) ;  see  as  to  dividend  war- 
rants Partridge  v.  Bank  of  England,  13  L.  J.,  Q.  B.  281,  and  9  Q.  B.  424  (58 
£.  C.  L.  R.),  in  error ;  and  see  further,  as  to  exchequer  bills,  Barnett  v,  Bran- 
dao,  6  M.  &  G.  630 ;  Brandao  v.  Barnett,  3  C.  B.  519  (54  £.  C.  L.  R.).  In  the 
state  of  Georgia  it  has  been  held  that  any  bond  payable  to  bearer  is  a  nego- 
tiable instrument :  Byles  on  Bills,  6th  American  edition,  p.  257. 

(g)  Gorgier  v.  Mieville,  3  B.  &  C.  45  (10  E.  C.  L.  R.) ;  4  D.  &  R.  641 ;  Jones 
t>.  Peppercorn,  28  L.  J.,  Chan.  158 ;  1  Johnston  430 ;  Goodwin  v,  Robarts,  L. 
R.,  10  Ex.  337 ;  44  L.  J.  57  and  157. 

(h)  51  Geo.  3,  c.  64. 

^  McSparran  o.  Neeley,  91  Pa.  St  17  ;  Frank  v.  Lilienfeld,  33  Gratt.  377. 
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bills  of  exchange  payable  to  bearer  in  the  necessary  union  of  pos- 
session and  property.     Honest  acquisition  confers  title.(t)  ^ 

A  metallic  token,  like  an  I  0  U,  should  seem  at  common  law  to 
be  only  evidence  of  a  debt.  Though  intended  for  circulation  it  can 
therefore  at  common  law  give  no  right  of  action  to  a  transferree. 

But  the  issuer  of  tokens  made  of  mixed  metals,  componnded 
partly  of  gold  and  silver,  was  formerly  liable  to  the  holder.(ir) 

The  issuer  of  a  token  made  wholly  or  in  part  of  copper  is  liable 
only  to  the  original  taker.(Q 

The  issuing  of  tokens  made  partly  of  gold  or  silver  was  restrained 
by  the  63  Geo.  3,  c.  114  (now  repealed  by  the  24  &  25  Vict.  c.  101), 
and  the  issuing  of  tokens  made  wholly  or  partly  of  copper  by  the 
67  Geo.  8,  c.  46. 

Tokens  into  the  composition  of  which  neither  the  precious  metals 
nor  copper  enter,  seem  left  to  the  common  law. 

Wages  of  artificers,  however,  cannot  in  certain  trades,  even  by 
consent,  be  paid  ii^  tokens.(m) 

Seventhly,  as  to  transfer  under  peculiar  circumstances. 

An  indorsement  may  be  made  even  before  the  bill  or  note  itself, 
and  80  render  the  indorser  liable  to  subsequent  parties  to  any  amount 
warranted  by  the  stamp.^     The  plaintiflFs  were  bankers,  with  whom 

{i)  The  embezzling  of  bills  by  agents,  or  pledging  them  beyond  their  lien, 
is  a  misdemeanor  punishable  by  penal  servitude  or  imprisonment:  24  &25 
Yict.  c.  96,  s.  75.    As  to  lost  bills,  see  the  chapter  (^  that  subject. 

(k)  53  Geo.  3,  o.  114,  s.  3.    This  statute  is  repealed  by  24  &  25  Yict  c.  101. 

(l)  57  Geo.  3,  c.  46.  • 

(m)  1  &  2  Will.  4,  c.  37. 

^  Negotiability  of  United  States  Treasury  note :  Denman  r.  Duncan,  57  N* 
Y.  573 ;  Yermilye  v.  Adams  Express  Co.,  21  Wall.  138. 

'  An  indorsement  of  commercial  paper,  blank  as  to  date,  time  or  place  of 
payment,  amount  or  name  of  payee,  and  its  delivery  to  the  maker,  gives  aa- 
thority  to  the  holder  to  fill  the  blanks  in  general  conformity  to  the  character 
of  the  paper :  Spitler  v.  James,  32  Ind.  202 ;  Dunham  v,  Clogg,  30  Maryland 
284.  The  indorser  of  a  note  in  blank  cannot  deny  that  the  blanks  were  prop- 
erly filled  in  a  suit  against  him  by  an  indorsee  for  value :  Farmers'  Bank  0. 
Garten,  34  Mo.  119.  When  a  note  is  indorsed  in  blank,  a  mistake  made  by 
writing  over  the  signature  a  contract  not  authorized  by  the  circumstances  will 
not  discharge  the  indorser,  no  fraud  being  intended :  Seymour  v.  Mickey,  15 
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one  6.  bad  dealings.  They  refused  to  let  him  have  more  money, 
unless  he  procured  them  the  indorsement  of  a  third  person.  G. 
accordingly  induced  the  defendant  to  sign  his  name  across  the  back 
of  four  blank  forms  of  promissory  notes.  G.  then  filled  them  up 
and  delivered  them  to  the  plaintiiTs,  who  knew  the  notes  were  blank 
at  the  time  of  the  indorsement.  The  notes  were  not  paid  by  G., 
the  maker,  and  the  plaintiffs  called  on  the  defendant  as  indorser. 
Lord  Mansfield :  ^^  Nothing  is  so  clear  as  that  the  indorsement  on  a 
blank  note  is  a  letter  of  '^credit  for  an  indefinite  sum.  The 
defendant  said,  ^  Trust  G.  to  any  amount  and  I  will  be  his  ^  -' 
security.'  It  does  not  Ue  in  his  mouth  to  say  the  indorsements 
were  not  regular."(n)* 

An  indorsement  may  be  made  either  before  or  after  acceptance.' 
If  a  bill  be  indorsed  after  refusal  to  accept  and  notice  thereof  to 
the  indorsee,  or  after  it  is  due,  these  are  circumstances  which  may 
reasonably  excite  suspicions  as  to  the  liability  or  solvency  of  the 
antecedent  parties.  An  indorsee,  therefore,  of  a  bill  dishonored  or 
after  due,  with  notice  thereof,  has  not  all  the  equity  of  an  indorsee 
for  value  in  the  ordinary  course  of  negotiation.    He  is  held  to  take 

(n)  Russell  v.  Langstaffe,  Doug.  496 ;  and  this  seems  to  be  the  law  in 
America,  though  the  amount  of  liability  is  not  there  limited  by  any  stamp 
laws:  Byles  on  Bills,  6th  American  edition,  pp.  260  and  292;  Usher  p. 
Daancy,  4  Camp.  97.  A  bill  may  be  indorsed  before  the  day  of  its  date : 
Passmore  o.  North,  13  East  517  ;  and  see  Smith  v,  Mingay,  1  M.  &  Sel.  87 ; 
Cruchley  o.  Clarence,  2  M.  &  Sel.  90 ;  and  see  17  Geo.  3,  o.  30,  s.  1 ;  and 
Sholtz  V.  Astley,  2  Bing.  N.  C.  544  (29  £.  C.  L.  R.) ;  2  Scott  815 ;  1  Hodges 
525;  but  if  holder  had  notice  of  any  fraud  he  cannot  fill  in  the  blanks: 
Hogarth  v,  Latham,  L.  R.,  3  Q.  B.  D.  643.    Seejpo^^,  chapter  on  Accxptancx. 

Ohio  St  515.  Indorser  before  delivery  to  payee  ia  liable  as  maker :  Good  v. 
Martin,  2  Col.  218. 

^  A  blank  indorsement,  upon  a  blank  piece  of  paper,  with  intent  to  give  a 
person  credit,  is  in  effect  a  letter  of  credit ;  and  if  a  promissory  note  is  after- 
wards written  on  the  paper,  the  indorser  cannot  object  that  the  note  was 
written  after  the  indorsement:  Yiolett  v.  Patton,  6  Cranch  142. 

*  Indorsement  on  the  last  day  of  grace  is  good :  Crosby  v.  Grant,  36  New 
Hampshire  273.  The  indorsements  on  a  note,  if  not  dated,  must  be  taken  to 
be  of  the  same  date  as  the  note :  Snyder  v,  Oatman,  16  Indiana  265 ;  Stewart 
V.  Smith,  28  Illinois  397 ;  Bates  r.  Prichett,  5  Indiana  22.  When  the  indorse- 
ment is  without  date,  and  is  shown  not  to  have  been  made  until  after  the  date 
of  the  note,  the  burden  is  upon  the  holder  to  show  that  the  indorsement  was 
made  before  suit:  Parker  v.  Tuttle,  41  Maine  349. 
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the  bill  on  the  credit  of  his  indorser,  and  has  no  superior  title 
against  the  other  partie8.(o) 

Drawer  requested  defendant  to  indorse  two  bills  for  his,  the  draw- 
er's, accommodation.  He  accordingly  drew  two  in  favor  of  the 
defendant,  which  defendant  indorsed  and  gave  up  to  him.  These 
bills  the  drawer  then  gave  to  A.,  and  A.  signed  an  agreement  with 
defendant  that  if  one  of  the  bills  were  paid  the  defendant  should 
be  exonerated  from  the  other.  One  of  them  the  defendant  accord- 
ingly did  pay.  The  other  was  presented  for  acceptance  and  dis- 
honored ;  it  was,  after  this,  indorsed  by  A.  to  the  plaintiffs,  with 
notice  of  the  dishonor.  On  payment  being  refused,  plaintiffs  sued 
defendant.  Held  that  the  plaintiffs,  having  taken  the  bill  after 
notice  of  dishonor,  took  the  title  of  their  indorser,  and  that  as  the 
agreement  would  have  been  a  defence  to  an  action  at  the  suit  of  A., 
it  was  a  defence  also  against  the  plaintiffs.( />) 

But  if  the  indorsee  had  no  notice  of  the  dishonor,  he  is  not  prej- 
udiced by  it.  Payee  presented  a  bill  for  acceptance,  which  was 
refused.  He  neglected  to  advise  the  drawer,  and  thereby  dis- 
charged  the  drawer  as  between  the  drawer  *and  himself. 
^  -I  He  then  indorsed  the  bill  without  informing  his  indorsee 
of  the  dishonor.  Held  that  the  discharge  to  the  drawer  extended 
only  to  an  action  at  the  suit  of  the  party  guilty  of  the  neglect,  and 
that  the  indorsee  having  had  no  notice  of  the  dishonor,  the  same 
defence  was  not  available  against  him  as  against  his  indorser.(jr) 

"After  a  bill  or  note  is  due,"(r)  says  Lord  EUenborough,  "it 
comes  disgraced  to  the  indorsee,  and  it  is  his  duty  to  make  inquiries 
concerning  it.  If  he  take  it,  though  he  give  a  full  consideration 
for  it,  he  takes  it  on  the  credit  of  the  indorser,  and  subject  to  all 

(o)  But  as  to  a  bill  payable  to  bearer,  see  Goodman  v,  Harvey,  4  Ad.  &  £1. 
870  (31  E.  G.  L.  R.) ;  6  N.  &  Man.  372 ;  Raphael  v.  Bank  of  England,  17  C. 
B.  161  (84  £.  0.  L.  R.) ;  Carlon  v.  Ireland,  5  E.  <fe  B.  765  (85  E.  G.  L.  R.). 

(p)  Grossley  v.  Ham,  13  East  498. 

(q)  0*Keefe  v.  Dunn,  6  Taunt  305  (1  £.  G.  L.  R.)  *,  1  Marsh.  613;  affirmed 
in  the  K.  B.,  5  M.  &  S.  282 ;  and  see  Whitehead  v.  Walker,  11  L.  J.,  Exoh. 
168  ;  9  M.  &  W.  506 ;  10  M.  &  W.  696 ;  and  Bartlett  v.  Benson,  14  M.  &  W. 
733 ;  3  D.  &  L.  274 ;  15  L.  J.,  Exch.  23. 

(r)  Tinson  o.  Francis,  I  Gamp.  19.  It  is  apprehended  that  wherever  it  is 
alleged  that  a  bill  was  indorsed  when  overdue,  or  under  any  other  peculiar 
circumstances,  it  lies  on  the  party  averring  the  fact  to  prove  it  on  the 
general  principle,  **  Ei  incumbit  probatio  qui  dicit.^^ 
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the(8)  equities  with  which  it  maj  he  encuinhered."  Thus,  where 
the  defendant  made  a  promissory  note  for  the  accommodation  of  the 
payee,  and  the  payee  indorsed  it,  overdue  to  A.,  and  A.  indorsed  it 
to  the  plaintiiT,  it  was  formerly  held  that,  as  the  absence  of  consider- 
ation would  have  been  a  good  defence  against  the  payee,  it  was  also 
available  both  against  A.  and  the  plaintiff.(t)^ 

(«)  In  Sturtevant  v.  Ford,  4  M.  &  G.  101,  Cresswell,  J.,  says,  *'  Perhaps  the 
better  expression  woald  be  that  he  takes  the  bill  subject  to  all  its  equities.*' 
In  equity  it  has  been  held  that  where  an  overdue  bill  of  exchange  was  bought 
with  stolen  money,  the  claim  of  the  person  with  whose  money  it  had  been 
bought  was  an  equity  attaching  to  the  bill :  In  re  European  Bank,  L.  R.,  5 
Chan.  Ap.  359.  Query,  as  to  there  not  having  been  here  some  ground  for 
constructive  notice. 

(i)  Tinson  o.  Francis,  1  Camp.  19 ;  Brown  v.  Davies,  3  T.  R.  80 ;  7  T.  R. 
429 ;  eed  vide  Charles  v.  Marsden,  1  Taunt.  224 ;  Atwood  v,  Crowdie,  1  Stark. 
N.  P.  483  (2  £.  C.  L.  R.) ;  Bayley,  6th  ed.  161 ;  Chitty,  9th  ed.  218 ;  Roscoe, 
386.  Quen/j  whether  this  were  at  any  time  the  law,  supposing  a  bill  to  have 
been  accepted  after  it  became  due.  See  Stein  o.  Tglesiae,  1  C,  M.  k  R.  565 ; 
3  Dowl.  252 ;  1  Gale  98.  So  stood  the  authorities  till  very  lately.  But  the 
Court  of  C.  P.  in  Sturtevant  v.  Ford,  and  the  Court  of  Q.  B.  in  Lazarus  v, 
Cowie,  and  perhaps  the  Court  of  Exch.  in  Stein  v,  Yglesias,  anie^  have  re- 
cently upheld  the  authority  of  Charles  v.  Marsden,  and  it  should  now  seem 
that  an  original  absence  of  consideration  in  the  case  of  an  accommodation 
bill  is  not  one  of  those  equities  which  attach  on  the  instrument  and  defeat 
the  title  of  an  indorsee  for  value  of  an  overdue  bill,  although  with  notice  of 
the  fact:  see  Carruthers  v.  West,  11  Q.  B.  143  (63  £.  C.  L.  R.),  and  Ex  parte 
Swan,  L.  R.,  6  £q.  345.  Some  inclination  to  reconsider  the  modem  rule 
seems,  however,  to  have  been  evinced  by  the  Exch.  Chamber  in  Jewell  v.  Parr 
16  C.  B.  684  (81  E.  C.  L.  R.). 

^  The  indorsement  of  a  promissory  note  after  it  is  due  is  equivalent  to 
drawing  a  new  bill  payable  at  sight,  and  it  must  be  proceeded  with  as  such : 
Bishop  V.  Dexter,  2  Conn.  419 ;  Bank  o.  Burriew,  1  Teates  360 ;  Light  v. 
Kingsbury,  50  Mo.  331.  A  negotiable  instrument  will  be  presumed,  if  in 
th»  hands  of  a  third  person,  to  have  been  transferred  before  maturity  :  Smith 
V.  Clopton,  4  Texas'  109.  Possession  is  primd  facie  evidence  that  the  note 
was  transferred  to  the  plaintiff  before  the  commencement  of  the  action,  and 
before  the  maturity  of  the  note :  Barrick  o.  Austin,  21  Barbour  241.  In- 
dorsement is  presumed  to  have  been  made  before  the  maturity  of  the  note,  if 
not  at  the  day  of  its  date:  McDowell  v.  Goldsmith,  6  Maryland  319.  An 
indorsee  of  a  note  after  maturity  takes  the  same  interest  that  the  indorser 
had,  and  his  claim  is  subject  to  the  same  defence :  Folsom  o.  Bartlett,  2  Cal- 
ifornia 163 ;  Wheeler  v.  Barret,  20  Missouri  573 ;  Glasscock  v.  Smith,  25 
Alabama  474 ;  Watson  v.  Flanagan,  14  Texas  354  ;  Bowen  v.  Thrall,  2  Wil- 
liams 382 ;  Miller  v.  Bingham,  3  Ibid.  82 ;  Bower  o.  Hastings,  12  Casey  285 ; 
Southard  v.  Porter,  43  New  Hampshire  379  ^  Little  v.  Cooper,  3  .Stockton  224 ; 
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r*i  7m       *■"'*  ^^^^  however,  seems  that  the  original  absence  of  con- 
^        -^   sideration,  in  the  case  of  accommodation  acceptances,  the 

FarriB  v,  Catlett,  32  Missouri  469 ;  Lord  v.  Favorite,  29  Illinois  149 ;  Kurz  v, 
Holbrook,  13  Iowa  562.  A  note  payable  by  installments  is  overdue  when  the 
first  installment  is  overdue  and  unpaid,  and  he  who  takes  it  afterwards  takes 
it  subject  to  all  equities  between  the  ori^nal  parties :  Vinton  v.  King,  4  Allen 
562.  A  note  is  not  overdue  till  the  days  of  grace  have  expired  :  Goodpaster 
17.  Voris,  8  Clarke  334.  A  note  sold  and  delivered  by  payee  before  maturity, 
but  not  indorsed  till  overdue,  was  held  to  be  open  to  equities  :  Southard  v. 
Porter,  43  New  Hampshire  379.  One  who  takes  after  maturity  has  all  the 
rights  of  his  assignor  who  took  before  maturity :  Britton  v.  Hall,  1  Hilton 
528 ;  Stamper  v.  Hayes,  25  Georgia  546.  As  to  when  a  note  payable  on  de- 
mand is  considered  as  overdue,  see  Freeman  v,  Ross,  15  Georgia  252 ;  Carlton 
r.  Bailey,  7  Foster  230 ;  Dennen  v.  Haskell,  45  Maine  430 ;  Sackett  v.  Spencer, 
29  Barbour  180 ;  Barbour  v.  Fullerton,  12  Casey  105 ;  Stewart  o.  Smith,  28 
Illinois  397*  When  a  note  is  indorsed  after  maturity,  it  must  be  demanded 
of  the  maker  within  a  reasonable  time,  and  immediate  notice  given  of 
non-payment:  Tyler  v,  Toung,  6  Casey  143;  Beebe  o.  Brooks,  12  Califor^ 
nia  308 ;  St.  John  v,  Roberts,  6  Bos  well  593 ;  Goodwin  v.  Davenport,  47 
Maine  112.  It  is  not  necessary  that  the  holder  of  a  note  which  has  been 
negotiated  after  it  has  been  dishonored  should  make  a  new  demand  upon  the 
maker  for  payment,  and  give  notice  of  non-payment  to  the  indorsers.  The 
original  demand  and  notice  enures  to  the  benefit  of  all  subsequent  holders : 
French  v,  Jarvis,  29  Conn.  347.  Where  an  indorsee  of  a  note  past  due  has 
delayed  for  twenty-five  days  after  the  indorsement  making  a  demand  of 
payment  from  the  maker,  and  giving  notice  to  the  indorser,  all  the  parties 
residing  in  the  same  town,  the  indorser  will  be  discharged :  Levy  v.  Drew, 
14  Arkansas  334. 

A  note  indorsed  on  the  last  day  of  grace  is  taken  dishonored:  Pike  v. 
Smith,  11  Gray  38.  The  principle  that  in  an  action  by  a  subsequent  pur- 
chaser of  a  note  given  without  consideration  against  the  maker,  the  onus  lies 
on  the  defendant  to  show  that  the  plaintiff  took  the  note  after  maturity  does 
not  apply  in  the  case  of  a  note  payable  only  one  day  afler  date :  Beall  v. 
Leverett,  32  Georgia  105.  A  note  drawn  payable  one  day  after  date  is  due 
and  may  be  sued  on  the  second  day  after  its  execution  without  demand ;  and 
one  who  acquires  it  thereafter  takes  it  subject  to  equities :  Baucom  v.  Smith, 
66  N'orth  Car.  537.  A  note  payable  on  demand  is  not  open  to  any  defence 
existing  between  the  original  parties,  when  in  the  hands  of  a  bond  fide  holder, 
although  indorsed  to  him  when  it  had  run  nearly  three  months  :  Herrick  v, 
Woolverton,  42  Barb.  50.  A  note  payable  on  demand  with  interest,  and  ne- 
gotiated ten  months  after  date,  will  be  presumed  to  have  been  negotiated 
when  overdue :  Marcy  v.  Wakefield,  41  Verm.  24.  A  note  payable  on  de- 
mand, transferred  three  months  after  date,  must  be  considered  as  transferred 
overdue:  Herrick  o.  Woolverton,  41  New  York  581.  When  demand  note  is 
to  be  considered  as  overdue  :  Tomlinson  Co.  v,  Rinsella,  31  Conn.  268. 

If  a  note  before  maturity  is  sold  and  delivered  in  good  faith  and  for  value, 
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object  of  which  is  to  raise  money,  will  not  defeat  the  title  of  an 
indorsee  for  value  of  an  overdue  bill  or  note,  even  although  the 
indorsee  had  notice  of  the  fact  when  he  took  the  bill,  unless  there 
were  an  agreement,  express  or  implied,  restraining  the  negotiation 
of  the  bill  or  note  after  it  should  become  due.(u) 

A  bill  or  note  assigned  in  due  time  on  the  day  of  payment  is  to 
be  considered  as  assigned  before  it  is  due.(:r) 

The  assignee  of  an  overdue  bill  or  note  is  not  affected  by  an  in- 
firmity in  the  title  of  an  original  or  antecedent  party,  if  his  imme- 
diate assignor  could  have  maintained  an  action.  A  bill  was  accepted 
on  a  smuggling  transaction,  indorsed  before  it  was  due  to  a  bond 
fide  holder  for  value,  and  by  the  latter  indorsed,  after  due,  to  the 
plaintiff.  Held  that,  as  the  indorser  might  have  sustained  an  action 
against  the  acceptor,  so  could  his  indorsee.(^) 

An  indorsee  of  an '  overdue  bill  or  note  is  liable  to  such  equities 
only  as  attach  on  the  bill  or  note  itself,  and  not  to  claims  arising  out 
of  collateral  matters.(z)   Therefore  the  indorsee  of  an  overdue  note 

(u)  Sturtevant  v.  Ford,  4  M.  &  G.  101  (43  E.  C.  L.  R.) ;  Lazarus  v,  Cowie, 
3  Q.  B.  459  (43  E.  C.  L.  R.) ;  and  see  Stein  v.  Yglesias,  1  0.,  M.  &  R.  565. 
(x)  Byles  on  Bills,  6th  American  edition,  p.  269. 

{y)  Chalmers  v,  Lanion,  1  Camp.  383 ;  Fairoloagh  v.  Pavia,  9  Exch.  690. 
(z)  Holmes  v.  Eidd,  in  error,  28  L.  J.  113 ;  3  H.  &  N.  891. 

bat  it  is  not  indorsed  by  the  payee  until  afl;er  it  becomes  due,  or  until  after 
the  purchaser  has  notioe  of  a  defence,  it  will  be  open  to  equities :  Clark  v, 
Whitaker,  50  New  Hamp.  474.  Maker  in  suit  by  holder  cannot  set  off  claim 
on  payee,  if  he  was  present  when  the  note  was  delivered  to  the  indorsee, 
though  it  was  not  indorsed  until  afterwards :  Flint  v.  Flint,  6  Allen  34.  If  a 
note  is  taken  before  maturity,  but  not  indorsed  by  the  payee  till  after,  it  does 
not  relate  to  the  time  of  taking :  Lancaster  National  Bank  r.  Taylor,  100  Mass. 
18.  Note  sold  before  maturity,  but  not  indorsed  till  after,  is  open  to  equities : 
Southard  v.  Porter,  43  New  Hamp.  379.  As  to  indorsement  of  overdue  paper : 
Parker  v.  Stallings,  1  Phill.  (N.  C.)  Law  590. 

As  to  defences  in  paper  indorsed  when  overdue,  see  Marcal  v.  Melliet,  18 
Louis.  Ann.  223 ;  Butler  v.  Munson,  Ibid.  363 ;  Newell  v.  Gregg,  51  Barb. 
263 ;  Marsh  o.  Marshall,  3  P.  F.  Smith  396 ;  Livermore  v.  Blood,  41  Mo.  48  ; 
Stannus  v.  Stannus,  30  Iowa  448 ;  Reichart  v.,  Koerner,  54  Illinois  306 ; 
Wynn  v.  Patrick,  23  Louis.  Ann.  204 «,  Bissell  v.  Gowdy,  31  Conn.  47 ;  Matr 
toon  V.  McDaniel,  34  Mo.  138 ;  Chester  v.  Dorr,  41  N.  York  279 ;  Stafford  o. 
Fargo,  35  Illinois  481 ;  Staley  v.  Matheny,  30  Geo.  937  ;  Swarte  v.  Redfield, 
13  Kan.  550 ;  Schuster  v.  Marden,  34  Iowa  175 ;  Richards  v.  Daily,  34  Iowa 
427 ;  Goodson  v.  Johnson,  35  Texas  622  ;  MoKewer  v.  Kirtland,  33  Iowa  348 ; 
Grant  v,  Stratsell,  53  Iowa  712. 
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is  not  liable  to  a  set-off  due  from  the  payee  to  the  inaker.(a)^  And 
although  the  indorsee  had  notice,  gave  no  consideration,  and  took 
the  bill  on  purpose  to  defeat  the  set-off,(&)  yet  it  should  seem  that 
where  a  negotiable  instrument  is  deposited  as  a  security  for  the 
balance  of  accounts,  and  is  afterwards  indorsed  overdue  in  an  action 
by  the  indorsee  against  the  party  originally  liable,  the  state  of  the 
account  may  be  gone  into.((?)  And  where  there  has  been  an  agree- 
ment for  a  set-off,  the  transfer  of  the  bill  overdue  will  not  defeat 
\t.{d) 

(a)  Burrough  v.  Mom,  10  B.  &  C.  558  (21  E.  C.  L.  R.)  j  5  M.  &  R.  296 ; 
Stein  V.  Yglesias,  1  C,  M.  db  R.  565 ;  3  Dowl.  252 ;  1  Gale  98.  It  has  been 
thought  that  the  indorsee  would  be  affected  by  the  set-off  if  he  have  notice 
of  it  at  the  time  he  takes  the  bill :  Gk>odall  v.  Ray,  4  Dowl.  76.  But  it  is  now 
clear  that  notice  makes  no  difference :  Whitehead  o.  Walker,  11  L.  J.,  Exoh. 
168  J  9  M.  it  ^.  506  ;  10  M.  &  W.  696 ;  and  Ex  parte  Swan,  L.  R.,  6  Eq.  345. 

(b)  Quids  V.  Harrison,  24  L.  J.,  Exch.  66  ;  10  Exoh.  572. 

(c)  GoUenridge  v,  Farquharson,  1  Stark.  259  (3  E.  0.  L.  R.) ;  and  see  the 
observations  of  Mr.  Baron  Parke  on  this  case  in  Quids  v.  Harrison,  ubi  ntpra* 

(d)  Such  an  agreement  being  in  fact  a  satisfaction  of  the  bill  independently 
of  the  Statute  of  Set-off:  Quids  v,  Harrison,  supra, 

'  Hughes  V.  Large,  2  Barr  103 ;  Gullett  v.  Hoy,  15  Missouri  399  ;  Wilkinson 
V.  Jeffers,  30  Geo.  153. 

The  maker  of  a  note,  assigned  after  maturity,  can  only  set  up  such  defences 
as  are  connected  with  the  note,  and  not  such  as  grow  out  of  distinct  and  inde- 
pendent transactions :  Amot  v.  Woodburn,  35  Mo.  99.  A  set-off  against  the 
holder  of  a  note  is  not  an  equity  which  attaches  to  it  so  as  to  affect  subse- 
quent holders,  whether  the  paper  is  indorsed  before  or  after  maturity :  15 
Iowa  79.  The  equities  which  affect  a  negotiable  note,  indorsed  after  maturity, 
must  be  such  as  attach  to  the  particular  note,  and  not  such  as  arise  out  of 
independent  transactions :  Unseld  v,  Stephenson,  33  Mo.  161. 

The  defendant  indorsed  the  note  of  a  debtor  for  the  accommodation  of  the 
creditor,  to  whom  the  note  was  given,  waiving  protest.  The  note  was  indorsed 
by  the  creditor  to  the  plaintiff  for  value,  after  maturity.  Held  that  the  de- 
fendant was  liable  to  an  action  on  the  note :  Harrington  v.  Dorr,  3  Robertson 
275.  While  a  note  received  overdue  is  subject  to  all  subsisting  equities 
between  the  maker  and  the  payee,  it  cannot  be  subjected  to  equities  only  sub- 
sisting between  the  maker  and  an  intermediate  holder :  Hayward  o.  Steams, 
39  Cal.  58. 

Where  S.  held  a  note  of  F.,  and  this  by  agreement  was  to  be  paid  by  the 
return  to  S.  of  a  note  of  the  same  amount,  and  due  at  the  same  time,  held  by 
F.  against  him,  and  F.  failed  to  do  so,  and  S.  transferred  the  note  held  by 
him  afber  it  was  due  to  A.,  it  was  held  that  the  agreement  constituted  no 
defence  to  the  note  in  A.^s  hands,  as  F.  had  no  equity  after  the  maturity  of 
the  note :  Fields  p.  Stunston,  1  Coldwell  40. 
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♦Where  the  bill  is  deposited  as  a  security  for  the  balance  p^^-^-, 
of  a  running  account,  but  at  the  time  when  the  bill  becomes  ^  -' 
due  the  balance  is  in  favor  of  the  depositor,  and  the  bill  is  not  with- 
drawn by  him,  and  afterwards  the  balance  shifts  in  favor  of  the 
depositary,  the  depositary  is  not  to  be  considered  as  the  transferree 
of  an  overdue  bill.(e) 

This  rule  also  applies  to  bankers'  checks,  transferred  a  long  time 
after  they  are  issued.  The  owner  of  a  check  on  a  banker  for  502. 
having  lost  it,  the  check  was  paid  five  days  after  its  date  to  a  shop- 
keeper, who  received  the  amount  at  the  bank.  Held  that  the  shop- 
keeper was  liable  to  refund  the  money  to  the  owner  of  the  check ; 
for,  having  taken  it  after  due,  he  acquired  no  better  title  than  the 
party  from  whom  he  took  it,  and  that  it  lay  on  him  to  show  that  his 
assignor  had  a  title.  "A  check,"  says  Mr.  Justice  Holroyd,  "is 
payable  immediately ;  the  holder  of  it  keeps  it  at  his  peril,  and  a 
person  taking  it  after  it  is  due  takes  it  also  at  his  peril. "(/) 

But  a  distinction  has  been  taken  between  the  transfer  of  a  bill  or 
note  payable  at  a  fixed  period  and  overdue,  and  the  transfer  of  a 
check  some  days  old.  For,  in  the  case  of  such  a  bill  or  note,  there 
is  a  fixed  time  for  payment,  after  which  it  cannot  possibly  circulate 
without  some  suspicion ;  but  there  is  no  such  fixed  time  in  the  case 
of  a  check.  And,  therefore,  it  has  been  held  that,  though  the  tak- 
ing of  a  check  six  days  old  is  a  circumstance  from  which  the  jury 
may  infer  fraud,  it  is  not  conclusive  evidence,  so  as  to  prevent  the 
party  taking  jthe  check  from  suing  on  it,  or  retaining  it  or  the 
money  received  upon  \t.{gf 

A  note  payable  on  demand  is  not  to  be  considered  as  overdue 
without  some  evidence  of  payment  having  been  demanded  and  re- 
fused ;(A)   although  it  be  several  years  old,  and  no  interest  has 

(e)  Atwood  V.  Crowdie,  1  Stark.  483  (3  £.  C.  L.  R.). 

(/)  Down  V.  Hailing,  4  B.  &  C.  330  (10  E.  C.  L.  R.) ;  6  D.  &  R.  445 ;  2 
C.  &  P.  11  (12  B.  C.  L.  R.). 

[g)  Rothschild  v.  Comey,  9  B.  &  C.  3S8  (17  E.  C.  L.  R.) ;  4  M.  &  R.  411 ; 
Dans.  &  L.  325.  See  Serrell  v.  Derbyshire  Railway  Company,  9  C.  B.  311 
(67  E.  C.  L.  R.),  and  the  chapter  on  Chxcks. 

(A)  Baroagh  o.  White,  4  B.  &  0.  327  (10  E.  C.  L.  R.) ;  6  D.  &  R.  379  ;  2 
C.  &  P.  8  (12  E.  C.  L.  R.) ;  see  Goodall  v.  Ray,  4  Dowl.  76. 

^  The  indorsee  of  a  check,  dated  the  day  after  he  receives  it,  will  not  take 
it  subject  on  that  account  to  want  of  consideration  between  the  drawer  and 
indorser :  Walker  v.  Geisse,  4  Whart.  252. 
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been  paid  on  it.  "A  promissory  note,"  says  Mr.  Baron  Parke, 
^'  payable  on  demand,  is  intended  to  be  a  continuing  security ;  it  is 
quite  unlike  a  check,  which  is  intended  to  be  presented  8peediiy."(ty 

r*i  791  *The  fact  that  a  note  is  overdue  must  have  distinctly  &p- 
^        -■   peared  in  pleading.(A) 

Though  the  maker  of  a  bill  or  note  assigned  when  overdue  might 
resist  payment  at  law,  equity  had  a  concurrent  jurisdiction,  and 
mighty  when  justice  required,  order  the  instrument  to  delivered  up 
to  be  cancelled,  and  restrain  the  holder  from  proceeding  at  law.(Q 

The  law,  in  the  absence  of  any  evidence  on  the  subject,  presumes 
a  transfer  to  have  been  made  before  the  bill  was  due.(m)' 

(i)  Brooks  v.  Mitchell,  9  M.  &  W.  15;  Cripps  v.  Davis,  12  M.  &  W.  165; 
see  Bartrnm  o.  Caddy,  9  Ad.  &  £.  275  (36  E.  C.  L.  R.).  In  America  it  hu 
been  held  that  such  a  note,  unless  transferred  within  a  reasonable  time  afler 
date,  is  to  be  considered  as  overdue :  Byles  on  Bills,  6th  American  edition, 
p.  268. 

(k)  Cripps  V.  Davis,  12  M.  &  W.  159. 

[1)  Hodgson  V,  Murray,  2  Sim.  515  ;  v,  Adams,  Tounge  117. 

im)  Parkin  v.  Moon,  7  C.  &  P.  408  (32  E.  C.  L.  R.) ;  Lewis  v.  Lady  Parker, 
4  Ad.  &  E.  838  (31  E.  C.  L,  R.) ;  6  N.  &  M.  294  ;  2  Ear.  &  W.  46 ;  Cripps  r. 
Davis,  12  M.  &  W.  165.  So  also  repeatedly  held  in  America.  See  Byles  on 
Bills,  6th  American  edition,  p.  268.  ' 

^  A  promissory  negotiable  note  payable  on  demand,  anless  transferred 
within  a  reasonable  time,  will  be  considered  overdue  and  dishonored,  the  Eng- 
lish rule  being  modified  in  this  country :  Carl  v.  Brown,  2  Michigan  401. 

'  It  seems  that  in  the  absence  of  all  proof  as  to  the  time  when  a  note  was 
indorsed,  the  court  will  presume  that  it  was  indorsed  while  current:  Wash- 
bum  V.  Ramdsell,  17  Vermont  299 ;  Burnham  v.  Webster,  1  App.  232;  Burn- 
ham  V,  Wood,  8  N.  Hamp.  334 ;  Mobley  v.  Ryan,  14  Illinois  51 ;  Leland  v. 
Farnham,  25  Vermont  553 ;  Andrews  v.  Chadbourne,  19  Barbour,  S.  C.Rep. 
147.  The  indorsement  of  a  note,  in  presumption  of  law,  is  oontemporaneoos 
with  the  making  of  it,  or  at  all  events  antecedent  to  its  becoming  due ;  and 
if  the  defendant,  in  a  suit  by  the  indorsee,  wishes  to  avail  himself  of  payment 
to  the  original  holder,  it  is  incumbent  on  him  to  show  that  the  indorsement 
was  subsequent  to  the  payment :  Pinkerton  v.  Bailey,  8  Wend.  600.  A  note 
assigned  on  the  day  of  payment  is  assigned  before  it  has  become  due :  Walter 
V.  Kirk,  Ibid.  55. 

The  law  will  presume  transfer  before  maturity :  Johnston  o.  Jorey,  U 
Texas  533 ;  Rhode  o.  Alley,  27  Texas  443  -,  Webster  v.  Calden,  56  Maine 
204 ;  Richards  v.  Betzer,  53  Illinois  466  ;  Rnddell  v.  Landers,  25  ArL  238. 
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Where  a  banker  on  whom  a  check  is  drawn  is  also  the  bankier 
of  the  bearer,  and  the  check  is  paid  in,  there  are  two  characters  in 
which  the  banker  may  have  received  it ;  he  maj  have  received  it 
merely  as  agent  of  the  bearer,  like  any  other  securities  which  the 
bearer  may  have  paid  in  on  account ;  or  he  may  have  received  it  as 
drawee,  and  so  by  receiving  it  have  paid  it.  Primdfacie^  he  must 
be  taken  to  have  received  it  as  agent  of  the  bearer,(n)  and  will  dis- 
charge himself  by  giving  timely  notice  of  non-payment  to  the 
bearer  \{o)  bnt  if,  while  he  keeps  the  check,  the  drawer  pays  in 
money,  the  banker  is  bound  to  appropriate  that  money  to  the  pay- 
ment of  the  check,  though  a  larger  balance  is  due  to  him  from  the 
drawer.(^) 

Where  a  man  to  whom  a  bill  is  transferred  sends  it  back  as  use- 
less, that  is  an  abandonment  of  his  right  as  transferree,  and  he 
cannot,  by  getting  the  bill  again  into  his  hands,  acquire  a  right  to 
sue  without  a  new  transfer.(j) 

After  payment^  at  maturity,  by  the  acceptor  or  maker,  bills  or 
notes  are  extinguished  and  cannot  be  transferred, (r)  except  promissory 
notes  payable  to  bearer  on  demand,  *rei8sued  by  the  original  p^-  -o^ 
maker,  having  taken  out  a  license  for  that  purpose.(«)  ^        -* 

(n)  Boyd  v.  Emerson,  2  Ad.'A  E.  184  (28  E.  C.  L.  R.) ;  4  N.  &  M,  99. 

(o)  Ibid. 

(p)  Kilaby  c.  Williams,  5  B.  &  Al.  815  (7  E.  C.  L.  R.) ;  1  D.  &  R.  476. 

\q)  Cartwrigbt  v.  Williams,  2  Stark.  340  (3  E.  C.  L.  R.). 

(r)  55  Geo.  3,  c.  184,  s.  19. 

{a)  55  Geo.  3,  c.  184,  ss.  14,  24 ;  and  now  33  k  34  Vict.  c.  97,  s.  46.  Until  a 
bill  or  note  has  been  paid  by  the  maker  or  acceptor,  or  on  their  behalf,  it  has 
not  discharged  its  functions,  and  does  not  require  a  new  stamp,  though  re- 
issued after  due  and  after  it  has  been  paid  by  an  indorser :  Callow  v.  Law- 
rence, 3  M.  <Sb  Sel.  95. 

Assignment  is  presumed  to  be  of  the  date  of  the  note :  Hayward  v.  Munger, 
14  Iowa  516.  -An  indorsement  without  date  is  presumed  to  have  been  made 
at  the  date  of  the  instrument :  Stewart  v.  Smith,  28  Illinois  397 ;  Whit  v. 
Weaver,  41  Ibid.  409.  Where  a  note  is  indorsed  in  blank,  the  presumption 
is  that  it  was  transferred  on  the  day  of  its  date,  unless  the  defendant  shows 
that  it  was  indorsed  aft^r  maturity,  or  remained  the  property  of  the  payee 
after  the  indorsement :  Nozon  v.  De  Wolf,  10  Gray  343.  Title  to  an  indorsed 
note  vests  in  the  holder  from  the  time  it  is  mailed  to  his  address  :  Kirkman 
V.  Bank  of  America,  2  Coldwell  397.  It  will  be  presumed  that  indorsements 
were  made  in  the  order  in  which  they  appear  on  the  note :  Price  v,  Lavenderi 
38  Ala.  389. 
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And  an  accommodation  bill  paid  by  the  drawer  at  maturity  can- 
not be  reissued  by  him.(^) 

And  a  note  payable  on  demand,  which  has  been  paid,  cannot  be 
reissued  by  the  maker,  although  the  indorsee  have  no  notice 
that  the  note  has  ever  been  paid  or  that  payment  has  ever  been  de- 
manded.(t£)  ^ 

'^  But  a  bill  of  exchange,'*  says  Lord  Ellenborough,  '^  is  negotia- 
ble, ad  infinitum^  until  it  has  been  paid  by  or  discharged  on  behalf 
of  the  acceptor.  If  the  drawer  has  paid  the  bill,  it  seems  that  he 
may  sue  the  acceptor  upon  the  bill ;  and  if,  instead  of  suing  the 

(i)  Lazarus  v.  Gowie,  3  Q.  B.  464  (43  E.  C.  L.  R.)  j  Parr  v.  Jewell,  16  C.  B. 
684  (81  E.  C.  L.  K). 

(u)  Bartrum  v.  Caddy,  9  Ad.  &  E.  275  (36  E.  C.  L.  R.)  j  1  Per.  &  D.  207. 

^  Where  a  note  has  been  once  paid,  it  ceases  to  be  pegotiable  as  against 
tl\08e  who  would  be  prejudiced  by  the  transfer:  Cochran  v,  Wheeler,  7  N. 
Hamp.  202 ;  Rockingham  Bank  v.  Claggett,  9  Foster  292.  Where  a  bill  of 
exchange,  payable  to  A.,  is  taken  up  by  the  drawer,  and  the  indorsement  of 
A.  stricken  out,  it  becomes  dead  to  all  intents  and  purposes  as  a  negotiable 
instrument:  Price  v.  Sharp,  2  Iredell  417.  A  bill  of  exchange,  promissory 
bote,  or  order,  made  payable  to  a  particular  person,  which  has  been  paid  by 
one  whose  duty  it  was  to  make  the  payment,  without  any  right  to  call  upon 
another  party  to  pay  the  amount,  is  no  longer  a  valid  contract.  It  has  per- 
formed its  office  and  ceases  to  have  a  legal  existence.  But  this  principle  does 
not  hold  good  as  to  a  bank  note,  which  is  not  a  contract  with  any  particular 
person,  but  with  any  one  who  may  become  the  bearer  or  holder  of  it :  Bal- 
lard 0.  Greenbush,  24  Maine  336.  Recovery  of  judgment  against  the  maker 
of  a  note  destroys  its  negotiable  quality,  and  it  cannot  be  afterwards  trans- 
ferred 80  as  to  enable  the  holder  to  maintain  an  action  in  his  name  against  an 
indorser:  Brown  v.  Foster,  4  Alabama  282;  Sawyer  v.  Bradford,  6  Ibid. 
572.  An  indorser  paying  the  note  has  the  same  right  to  an  assignment  of 
a  judgment  against  the  maker  on  the  note  that  he  has  to  the  note  itself:  State 
Bank  v.  Wilson,  1  Dev.  484.  A  promissory  note  may  be  reissued  by  an  in- 
dorser after  it  is  due,  after  it  has  been  discounted  in  bank  and  paid  by  him  at 
maturity :  Kirksey  t^.  Bates,  1  Alabama  303.  The  indorsement  of  a  bill  by 
the  payee  to  the  acceptor  operates  to  discharge  the  liabilities  of  all  parties  to 
it ;  and  no  action  can  afterwards  be  maintained  upon  it  as  a  bill  of  exchange. 
Its  negotiability  is  destroyed,  and  cannot  be  revived  by  the  acceptor  indors- 
ing it  to  a  third  person  :  Beede  v.  Real  Estate  Bank^  4  Pike  546.  Where  the 
payee  of  a  note,  having  indorsed  it,  afterwards  comes  fairly  to  the  possession 
of  it  again,  he  will  be  regarded,  at  least  ^Trtfii^  facUy  as  the  proprietor  of  it, 
and  may  even  at  the  trial  strike  out  all  subsequent  indorsements  and  recover 
upon  it  in  his  own  name  without  a  reindorsement  to  him :  Bond  v,  Storrs, 
13  Conn.  412. 
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acceptor,  he  put  it  into  circulation  on  his  own  indorsement  only,  it 
does  not  prejudice  any  of  the  other  parties  who  have  indorsed  the 
bill  that  the  holder  should  be  at  liberty  to  sue  the  acceptor.(a;) 
The  drawer  of  a  bill  payable  to  his  own  order  indorsed  it  over,  and, 
on  the  bill  being  dishonored,  paid  it  to  the  holder,  and  afterwards 
indorsed  it  again.  Held  that  this  last  indorsee  might  recover  against 
the  acceptor.(y)  But  where  the  bill  is  drawn  payable  to  a  third 
person,  is  indorsed  by  him,  dishonored  and  taken  up  by  the  drawer, 
who  (the  payee's  indorsement  still  remaining)  indorsed  it  to  the 
plaintiff,  it  was  held  that  the  plaintiff  could  not  recover  against  the 
acceptor-;  for  in  this  case  the  drawer  had  no  title  to  indorse^  and 
the  payee  could  not  be  rendered  liable.(2) 

*If  a  bill  or  note  be  paid  before  it  is  due,  and  is  after-  r«-i  74-1 
wards  indorsed  over,  it  is  a  valid  security  in  the  hands  of  a 
bond  fide  indorsee.  ^^I  agree,"  says  Lord  EUenborough,  ^^that  a 
bill  paid  at  maturity  cannot  be  reissued,  and  that  no  action  can 
afterwards  be  maintained  upon  it  by  a  subsequent  indorsee.  A  pay- 
ment before  it  becomes  due,  however,  I  think,  does  not  extinguish 
it  any  more  than  if  it  were  merely  discounted.  A  contrary  doctrine 
would  add  a  new  clog  to  the  circulation  of  bills  and  notes ;  for  it 
would  be  impossible  to  know  whether  there  had  not  been  an  antici- 
pated payment  of  them.  It  is  the  duty  of  bankers  to  make  some 
memorandum  on  bills  and  notes  which  have  been  paid,  and  if  they 
do  not,  the  holders  of  such  securities  cannot  be  affected  by  any  pay- 
ment made  before  they  are  due. "(a) 

After  a  partial  payment  at  maturity  by  the  acceptor  or  any  other 

(z)  Callow  p.  Lawrenoe,  3  M.  &  Sel.  95 ;  and  see  Roberts  v.  Eden,  1  B.  & 
Pol.  398,  and  the  obBervatioDB  of  Patteeon,  J.,  on  that  case  in  Bartram  v, 
Caddy,  9  Ad.  &  £.  275  (36  £.  C.  L.  R.) ;  1  Per.  &  D.  207.  Where  the  indorser 
had  paid  the  amount  and  the  acceptor  the  ooets,  it  was  held  that  the  vitality 
of  the  bill  was  not  extinguished :  Woodward  v.  Pell,  37  L.  J.,  Q.  B.  41 ; 
L.  R.,  4  Q.  B.  55. 

(y)  Ibid. ;  Hubbard  v.  Jackson,  3  C.  &  P.  134  (14  E.  C.  L.  R.) ;  4  Bing. 
390  (13  £.  C.  L.  R.) ;  1  M.  &  P.  11.  In  this  last  case  the  holder  had  recovered 
at  law  against  the  drawer,  and  then  the  drawer,  without  consideration,  in- 
dorsed the  bill  over  to  the  plaintiff ;  but  Best,  C.  J.,  held,  and  the  Court  of  C. 
F.  confirmed  his  judgment,  that  the  plaintiff  might  recover. 

(z)  Beck  V,  Robley,  1  H.  Bl.  89,  n. 

(a)  Burbidge  o.  Manners,  3  Camp.  193 ;  Attenborough  o.  Maokensie,  25 
L.  J.,  Exch.  244. 
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party  really  the  principal  debtor,  tthe  holder  cannot  recover  of  the 
acceptor  more  than  the  balance.(&) 

A  question  sometimes  arises  whether  a  bill  has  been  paid  or 
transferred.  Though  the  holder  give  to  a  person  taking  up  the  bill 
a  general  receipt,  importing  that  he  has  received  payment,  evidence 
is  admissible  to  show  that  such  person  taking  up  the  bill  paid  the 
money,  not  as  agent  for  the  acceptor  or  drawer  but  as  indorser.(c) 

A  transfer  to  the  acceptor  before  maturity  does  not  extinguish 
the  bill ;  the  acceptor  may  reissue  it  before  it  is  due,  and  the  parties 
whose  names  are  on  the  bill  will  be  liable  to  a  subsequent  holder.((2) 

A  bill  or  note  cannot  be  indorsed  for  part  of  the  sum  remaining 
due  to  the  indorser  upon  it  if  the  limitation  of  the  sum  for  which 
it  is  indorsed  appear  on  the  indorsement  itself.  Such  an  indorse- 
ment is  not  warranted  by  the  custom  of  merchants,  and  would  be 
attended  with  this  inconvenience  to  the  prior  parties,  that  it  would 
subject  them  to  a  plurality  of  actions.(0)  ^  It  is  conceived  that  the 
effect  of  such  an  indorsement,  when  attempted,  is  to  give  the  in- 

f't'lT^I  ^^^^^^  *^  ^^^^  ^^  ^^  ^'^^  ^^^  °^^  ^^  transfer  a  right  of 
action  except  in  the  indorser's  name.(/) 
But  if  a  bill  or  note  be  indorsed  or  delivered  for  a  part  of  the 
sum  due  on  it,  and  the  limitation  of  the  transfer  do  not  appear  on 
the  instrument,  the  transferree  is  entitled  to  sue  the  maker  or  acceptor 
for  the  whole  amount  of  the  bill,  and  is  a  trustee  of  the  surplus 
for  the  transferror.(^)' 

(b)  See  the  chapter  on  Patment. 

(c)  Graves  v.  Key,  3  B.  &  Ad.  313  (23  £.  C.  L.  R.).  See  Hubbard  v.  Jack- 
son, 4  Bing.  390  (13  E.  G.  L.  R.) ;  1  M.  &  P.  11 ;  and  Pollard  v,  Ogden,  2  E. 
&  B.  459  (75  B.  C.  L.  R.). 

(d)  Attenborough  v,  Mackenssie,  25  L.  J,,  Ezch.  244.  But  see  Bjles  on 
Bills,  6th  American  edition,  p.  270. 

(e)  Hawkins  o.  Cardy,  1  Lord  Rayxn.  360. 

(/)  So  held  in  America.     See  Byles  on  Bills,  6th  American  edition,  p.  273. 
(g)  Reid  v.  Furnival,  1  C.  &  M.  538  ;  5  C.  &  P.  499  (24  E.  C.  L.  R.). 

'  Indorsement  of  part  of  a  note  ineffectual  to  transfer  title :  Frank  v.  Kaigler, 
36  Texas  305  ;  Gardner  v.  Smith,  5  Heisk.  256. 

'  A  moiety  of  a  promissory  note  cannot  be  assigned  so  as  to  enable  the 
assignee  to  maintain  an  action  in  his  own  name  for  his  portion  of  the  note : 
Miller  v.  Bledsoe,  1  Scam.  530. 
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If  the  bill  have  been  partly  paid,  either  by  the  acceptor  or  by 
the  drawer,  who  for  this  purpose  is  the  agent  of  the  acceptor,(A)  the 
bill  may  be  indorsed  for  the  part  remaining  due.(t) 

A  release  at  maturity,  like  a  payment  at  maturity,  operates  as  a 
complete  extinction  of  the  bill.  But  a  premature  release  to  a  party 
liable  on  the  bill  will  not  discharge  the  releasee  as  against  an  indorsee 
for  value  before  maturity  of  the  bill  and  without  notice.(X;) 

The  holder  cannot  transfer  after  action  brought,  so  as  to  enable 
his  transferree  to  sue  also,  provided  the  latter  were  aware  that  the 
first  action  had  been  oommenced.(2)  But  if  the  transferree  had  no 
notice,  the  transfer  is  good,{m) 

Where  a  negotiable  instrument  is  transferred  abroad,  by  a  mode 
of  transfer  valid  here,  but  invalid  there,  or  vice  versdj  a  question 
may  arise  as -to  the  validity  to  be  attributed  to  such  a  transfer  in 
our  courts.  The  general  rule  of  law  on  this  subject  is  that  a  con- 
tract is  to  be  governed  by  the  law  of  the  country  where  it  is  made 
or  where  it  is  to  be  performed,  but  the  remedy  is  to  be  moulded  by 
the  *law  of  the  country  where  it  is  sought.(n)  A  bill  is 
to  be  considered  as  made  in  the  country  where  it  is  to  be  I-  -^ 
paid. 

This  subject,  however,  will  be  considered  more  in  detail  in  the 
subsequent  chapter  on  Foreign  Bills  and  Foreign  Law.(o) 

After  the  death  of  the  holder  his  personal  representatives  should 

(h)  Bacon  o.  Searles,  1  Hen.  Bl.  88. 

(i)  Hawkins  v.  Gardy,  1  Lord  Raym.  360 ;  Garth.  466 ;  and  see  Johneon  v. 
Kennion,  2  Wils.  262. 

(k)  Dod  V,  Edwards,  2  G.  &  P.  602  (12  £.  G.  L.  R.). 

(I)  Marsh  o.  Newell,  1  Taunt.  109 ;  Jones  v.  Lane,  2  Y.  &  G.  281.  But  it 
should  seem  from  a  recent  decision  in  the  Queen's  Bench  that  this  defence 
could  not  be  raised  by  plea,  and  that  the  defendant's  course  was  to  apply  to 
the  equitable  jurisdiction  of  the  court,  although  Mr.  Baron  Alderson,  in  Jones 
V.  Lane,  seems  to  have  thought  otherwise :  Deuters  v.  Townsend,  33  L.  J., 
Q.  B.  301.  In  America  it  has  been  held  that  a  judgment  extinguishes  the 
negotiable  quality  of  a  note :  Byles  on  Bills,  6th  American  edition,  p.  270. 

(m)  Golombier  v.  Slim,  K.  B.,  T.  T.,  12  Geo.  3 ;  Ghit.  9th  ed.  217. 

(n)  See  the  authorities  collected  in  Trimby  v.  Yignier,  1  Bing.  N.  G.  151 
(8  £.  G.  L.  R.) ;  4  M.  &  S.  695 ;  6  G.  &  P.  25  (25  £.  G.  L.  R.),  s.  c. 

(o)  Glapter  xxzi. 
18 
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transfer.(^)  Bat  where  indorsement  is  necessary,  and  the  testator 
has  only  written  his  name  on  the  bill  without  delivery,  the  executor 
cannot  complete  the  indorsement  by  mere  ie\iYerj,{qy 

After  the  holder's  bankruptcy  his  trustees  should  transfer,  unless 
the  bankrupt  were  merely  agent  or  trustee.  For  the  bankrupt 
laws  have  no  operation  on  any  property  in  the  possession  of  the 
bankrupt,  unless  he  have  therein  a  beneficial  interest.(r) 

The  husband  of  a  married  woman,  who  acquires  a  right  to  a  bill 
or  note  given  to  the  wife  either  before  or  during  marriage,  shoald 
indorse.(«) 

Bankers  have  a  general  lien  on  all  securities  for  money  which  are 
deposited  with  them,  as  bankers,  in  the  way  of  their  business,  and 
therefore  a  lien  even  as  against  the  true  owner,  on  bills  and  notes 
payable  to  bearer,  or  on  exchequer  bills,  although  the  customer  who 
deposited  them  was  not  the  real  owner,  and  had  no  authority  to  give 
a  lien  ;{t)  but  not  on  exchequer  bills  which  may  happen  to  be  de- 
livered to  them  merely  for  the  purpose  of  receiving  the  interest 
and  exchanging  them  for  new  ones.(t^) 

A  doubt  has  been  raised  as  to  the  responsibility  of  a  banker  for 
securities  intrusted  to  him  by  a  customer  for  safe  keeping,  on  the 
ground  that  the  banker,  being  a  gratuitous  bailee,  is  only  liable  for 
gross  negligence. (v) 

*But  it  is  conceived  that  a  banker  in  such  cases  can 
L         J   hardly  be  regarded  as  acting  gratuitously  for  his  customer, 

(p)  See  ante,  chapter  v.,  Executors,  and  as  to  the  question  whether  one 
of  several  ezeoutors  can  indorse. 

{q)  Bromage  v.  Llojd,  1  Ezch.  32. 

(r)  See  the  chapter  on  Bankruptct. 

(s)  See  chapter  v.,  Married  Woken. 

(t)  Barnett  v,  Brandao,  6  M.  &G.  630  (46  E.  C.  L.  R.). 

(u)  Brandao  v.  Barnett,  3  C.  B.  519  (54  E.  C.  L.  R.),  Dom.  Proc. 

(v)  Giblin  r.  McMullen,  L.  R.,  2  P.  G.  317,  where,  however,  it  should  be  ob- 
served that  the  customer  himself  kept  the  key. 

^■■^.  ■■■  <--  ■■»P..*.  ■  ■  .1  -   —   -  ■   ■  ■  ■  ■  *  I  ■  ■  11  ■       III  ■  ■      I     ■   ■     I  M  ■  ■  .         ■  .1    -    ■  _  —    ■ 

^  An  assignment  of  a  promissory  note  payable  to  the  testator  may  be  made 
by  one  of  several  co-executors :  Dwight  v.  Newell,  15  Illinois  333. 

The  executor  of  the  payee  of  a  note  payable  to  order  cannot  recover  upon 
it  when  it  has  not  been  indorsed  by  the  payee  or  by  himself  in  bis  official 
capacity  :  Woodbury  v.  Woodbury,  47  New  Hamp.  11.  * 
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such  cnstody  being  an  inducement  held  out  to  attract  customers,  by 
the  use  of  whose  balances  the  banker  is  paid.  This  view  seems, 
moreoyer,  to  be  in  accordance  with  the  most  recent  case  on  the  sub- 
ject.(w) 

Where  chattels  are  pledged  as  security  for  a  debt  payable  at  a 
day  prefixed^  the  pledgee  has  at  common  law  on  default  of  his 
debtor,  and  after  given  notice  to  redeem,  a  right  to  sell  the  pledge 
and  reimburse  himself.  (2:) 

This  power  of  sale  extends  not  only  to  a  pledge  of  chattels,  but 
to  a  pledge  of  stock  or  annuities.(y) 

The  rule  of  the  civil  law  is  in  substance  the  same :  "  Venduntur 
pignora  simul  atque  solutionis  dies  venit,  et  debitor  legitime  mode 
interpellatus,  sine  justS  caus&  cessat.''(z) 

But  a  mere  pledge  of  negotiable  paper  does  not,  it  is  conceived, 
confer  a  power  of  sale.  For  the  pledgee  is  trustee  of  the  rights 
and  obligations  of  the  holder.  He  cannot  transfer  his  trust,  but 
must  preserve  his  remedies  and  collect  payment  from  the  parties 
liable  at  maturity.  His  transfer,  though  it  may  confer  title,  will 
not  exonerate  himself.(a) 

The  words  goods  and  chattels,  or  either  of  them,  in  a  testament- 
ary instrument,  will  pass  all  the  personal  estate  of  the  testator,  in- 
cluding choses  in  action,  such  as  bills  and  notes.  But,  where  the 
bequest  is  of  all  goods  and  chattels  in  a  particular  place,  bills  and 
notes  in  general  do  not  pass.  But  it  has  been  considered  that  such 
notes  as  are  commonly  treated  as  money  will  pa8s.(6) 

(te)  Johnstone's  case,  40  L.  J.,  Chan.  286 ;  Brandao  o.  Bamett,  6  M.  &  G. 
630  (46  E.  C.  L.  R.) ;  3  C.  B.  519  (54  E.  C.  L.  R.))  I>om.  Proo. ;  which  last- 
mentioned  case,  it  may  be  observed,  was  not  brought  before  the  notice  of  the 
court  in  Giblin  v.  McMullen,  supra. 

Bankers  are,  of  course,  responsible  for  the  care  of  their  own  clerks  and 
servants. 

(x)  Tucker  v.  Wilson,  1  P.  Wms.  261 ;  1  Bro.  P.  C.  494,  in  error ;  Pigott  v. 
Cubley,  15  C.  B.,  N.  S.  701  (109  E.  C.  L.  R.) ;  2  Kent's  Com.  805 ;  Martin  v. 
Reed,  31  L.  J.,  C.  P.  126. 

(y)  Tucker  v.  Wilson,  uhi  8up. ;  Lockwood  o.  Ewer,  2  Atkins  303. 

(z)  Doctrina  pandectarum,  cap.  6,  s.  318. 

(a)  See  2  Kent's  Com.  802,  805;  Appleton  v.  Donaldson,  3  Burr.  381; 
Brown  v.  Ward,  3  Duer.  360. 

(6)  Staart  0.  Bute,  11  Yes.  662 ;  and  in  Dom.  Proc.  1  Dow  73 ;  see  1  Roper 
on  Leg.  224,  3d  ed. ;  2  Wms.  on  Exors.  648  and  942,  3d  ed. 
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It  may  not  be  useless  to  subjoin  a  few  words  as  to  tbe  extent  to 
which  bills  or  notes  may  be  the  subjects  of  a  donatio  morti» 
cau9d.{c) 

*The  law  on  this  subject  is  entirely  derived  from  the 
"-  ^  civil  law.  But  the  Digest  and  the  commentators  distin- 
guish between  several  species  of  donatio  mortis  causd,  and  in  a 
manner  very  un8ati8factory.(d)  A  donatio  mortis  causd  is  thus  de- 
fined in  the  Institutes  :  Mortis  causd  donatio  est,  quce propter  mortis 
fit  suspicionem,  cum  quis  ita  donate  ut  si  quid  humanitus  ei  con- 
tigissety  haberet  is  qui  accipit ;  sin  avCtem  supervixisset,  is  qui  dona- 
vit  reciperety  vel  si  eum  donationis  pcenituisset,  aut  prior  decesserit 
iSy  cui  donatum  sit.  *****  JEt  in  summdy  mortis  causd 
donatio  est,  cum  magis  quis  se  velit  habere^  quam  eum  cui  donaty 
magisque  eum  cui  donat,  quam  heredem  suum.  But  as  now  under- 
stood in  the  law  of  England,  a  donatio  mortis  causd  is  a  condi- 
tional gift  by  the  donor  in  contemplation  of  death,(e)  to  take  effect 
in  the  event  of  death.(/)  The  result  of  the  cases  seems  to  be  that 
a  bond(^)  or  a  policy  of  in8urance,(A)  or  a  bank  note,  or  bill  of  ex- 
change, or  promissory  note,  specially  indorsed  to  the  donee  or  made 
or  become  payable  to  bearer,  may  be  the  subjects  of  a  donatio  mortis 
causdy{i)  and  that  the  delivery  of  a  bond  with  mortgage  deeds  will 
impose  a  trust  upon  the  real  and  personal  representatives  in  favor 
of  the  donee. (ifc)    But  a  check,  if  payable  to  bearer,  drawn  by  the 

(c)  See  further  on  this  subject  the  profound  work  of  the  late  Mr.  Justice 
Williams  on  Executors. 

(d)  See  the  judgment  of  Lord  Hardwicke  in  Ward  ©.  Turner,  2  Ves.  431, 
and  of  Lord  Roslyn  in  Tate  v,  Hilbert,  2  Ves.  jun.  111. 

(e)  Duffield  t>.  Elwes,  1  Bligh,  N.  S.  530;  Miller  r.  Miller,  3  P.  Wms.  356. 
See  the  opinion  of  Eyre,  C.  B.,  in  Blount  v.  Barrow,  1  Ves.  jun.  546 ;  but  the 
qualification  as  to  last  illness  is  not  found  in  the  report  of  the  case :  4  Bro.  G. 
C.  72.  See  1  Roper  on  Legacies,  3d  ed.,  and  Williams  on  Executors,  3d  ed.  609. 

{f)  Delivery  to  an  agent  of  the  donee  will  be  good,  but  not  to  a  mere  agent 
of  the  donor :  Farquharson  v.  Gave,  2  Coll.  356  ;  Powell  v.  Uellicar,  2S  L. 
J.,  Chan.  355;  26  B^av.  261.  A  mere  symbolical  delivery  will  not  suffioe: 
Ward  V.  Turner,  supra.  There  must' be  an  actual  delivery:  Bunn  9. 
Martham,  7  Taunt.  227  (2  E.  C.  L.  R.) ;  2  Marshall  532;  Tate  v.  Hilbert,  2 
Ves.  jun.  120;  Irons  v,  Smallpiece,  2  B.  &  Al.  553. 

((/)  Snellgrove  v.  Baily,  3  Atk.  30.  But  not  railway  stock :  Moon  v.  Mood. 
L.  R.  xviii.  Eq.  474. 

(h)  Witt  V,  Amis,  30  L.  J.,  Q.  B.  318. 

(t)  Drury  i?.  Smith,  1  P.  Wms.  405  ;  Miller  v.  Miller,  3  P.  Wms.  356. 

[k)  Duffield  V,  Elwes,  1  Bligh  409. 
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doDor  upon  his  own  banker,  cannot  be  the  subject  of  a  donatio  mortis 
catisd,  because  the  death  of  the  drawer  is  a  revocation  of  the  banker's 
authority  to  pay.(2)  No  more^  it  is  conceived,  would  be  the  gift  of 
an  *I  0  \J.{m)  And  negotiable  instruments,  which  are 
commonly  treated  as  money  for  other  purposes,  may,  like  *•  J 
money,  pass  as  donationes  mortis  catisd.{n)  The  courts  lean  against 
this  sort  of  disposition.  ^'Improvements  in  the  law,"  says  Lord 
Eldon,  ''or  some  things  which  have  been  considered  improvements, 
have  been  lately  proposed,  and  if,  among  those  things  called  im- 
provements, this  donatio  mortis  cansd  was  struck  out  of  our  law 
altogether,  it  would  be  quite  as  welI/'(o)  Yet  it  has  since  been  twice 
held  that  a  promissory  note  payable  to  order  and  not  indorsed  may 
pass  as  a  donatio  mortis  eausd.{py 

(I)  Unless  cashed,  or  it  seems  presented  for  payment  in  the  lifetime  of  the 
donor:  Bromley  v.  Brunton,  L.  R.,  5  £q.  275 ;  Bouts  v,  Ellis,  17  Beav.  121 ; 
4  De  G.,  M.  &  G.  249 ;  Powell  v.  llellicar,  28  L.  J.,  Chan.  355 ;  26  Beav.  261 ; 
Hewitt  V.  Kaye,  L.  R.,  5  £q.  198  ;  Beak  o.  Beak,  L.  R.,  13  Eq.  489 ;  41  L.  J. 
470 ;  Bjles  on  Bills,  6th  American  edition,  p.  45.  Secusj  if  payable  to  order : 
Rolls  V.  Pearce,  L.  R.,  5  Chan.  Div.  730. 

(m)  Tate  o.  Uilbert,  2  Yes.  jan.  Ill :  4  Bro.  G.  G.  286.  For  a  check  im- 
ports immediate  payment ;  but  a  check  to  buy  mourning  has  been  held  to  be 
the  subject  of  a  donatio  mortis  causd:  Lawson  v,  Lawson,  1  P.  Wms.  441 ; 
but  see  2  Yes.  jun.  121 ;  see  also  as  to  checks.  Bouts  v.  Ellis,  4  De  G.,  M.  & 
G.  249. 

(n)  See  Ranklin  v.  Weguelin,  27  Beav.  309 ;  29  L.  J.,  Ghan.  323  ;  Yeal  v. 
Veal,  27  Beav.  303 ;  29  L.  J.,  Chan.  321. 

(o)  Duffield  V.  Elwes,  1  Bligh  633,  a.  d.  1827  ;  7  Taunt.  221  (2  E.  C.  L.  R.). 

(p)  Yeal  0.  Yeal,  29  L.  J.,  Chan.  321 ;  27  Beav.  303  ;  Ranklin  v.  Weguelin, 
Ibid.  309. 


^  A  promissory  note  expressed  to  be  for  value  received,  but  stated  by  an 
accompanying  writing  to  be  made  and  delivered  as  a  gift,  to  be  used  after  the 
maker's  decease  for  charitable  purposes,  cannot  be  sustained :  Phelps  v.  Pond, 
23  New  York  69. 

It  is  settled  by  a  concurring  train  of  decisions  in  the  American  courts  that 
a  promissory  note  of  a  third  person  held  by  the  donor  is  a  good  subject  of  a 
gift  causd  mortis:  Grover  v.  Grover,  24  Pick.  261 ;  Brown  c.  Brown,  18  Conn. 
410;  McConnell  v,  McConnell,  11  Yermont  290 ;  Sessions  r.  Moseley,  4  Gush- 
ing 87 ;  Jones  v.  Deyer,  16  Alabama  221 ;  Constant  o.  Schuyler,  1  Paige  316. 
A  promissory  note,  however  made  by  the  donor,  in  favor  of  the  donee,  can- 
not be  the  subject  of  such  a  gift.  The  want  of  consideration  may  be  taken 
advantage  of  in  an  action  by  the  donee  against  the  executors  or  administra- 
tors of  the  donor :  Bowers  v.  Hurd,  10  Mass.  427  ;  Parrish  v.  Stone,  14  Pick. 
198 ;  Holly  v.  Adams,  16  Yermont  216 ;  Smith  v.  Kittridge,  21  Ibid.  238 ; 
Bradley  r.  Hunt,  5  Gill  &  Johns.  54  *,  Parker  v.  Marston,  27  Maine  196.   The 
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A  donatio  mortis  causd  may  be  made  subject  to  a  condition  or 
trust.(j') 

A  donatio  mortis  causd  resembles  a  legacy  in  these  respects,  that 
it  is  revocable  during  the  life  of  the  donor,  that  it  is  subject  to 
debts  on  a  deficiency  of  a8setd,(r)  that  it  is  liable  to  legacy  duty,(9) 
and  that  it  may  be  made  to  the  donor's  wife. 

It  differs  from  a  legacy  in  these  gther  respects,  that  it  does  not 
require  probate,  and  that  although  it  be  of  a  specific  chattel,  yet 
the  executors'  assent  is  not  necessary. (^) 

A  donatio  mortis  causd  differs  from  a  gift  inter  vivos  in  these 
respects :  it  is  revocable ;  it  may  be  made  to  a  man's  wife ;  and 
it  may  be  of  a  bond  or  mortgage  deed,  though  neither  the  debt 
would  have  passed  at  law  nor  equity  have  converted  the  donor  into 
a  trustee. 

The  Wills  Act,  1  Vict.  c.  26,  has  not  abolished  donatiqnes  mortis 
causd,{^ 

(q)  Blount  V,  Burrow,  4  Bro.  C.  C.  72  ;  Hills  r.  Hills,  10  L.  J.,  Exch.  440 ; 
8  M.  &  W.  401. 

(r)  Smith  v.  Caren,  1  P.  Wms.  406. 

(«)  8  &  9  Vict.  0.  76. 

(t)  Thompson  v.  Hodgson,  2  Stra.  777. 

(u)  Moore  v.  Darton,  4  De  G.  &  Smale  519. 

contrary  was  indeed  held  in  Wright  v,  Wright,  1  Gowen  598.  But  that  case 
has  been  expressly  overruled :  Craig  v.  Craig,  3  Barbour,  Ch.  Rep.  76 ;  Harris 
0.  Clark,  3  Comstock  93. 

Choses  in  action  not  negotiable  and  negotiable  paper  not  indorsed  may  be 
subjects  of  a  gift,  and  a  delivery  which  vests  in  the  donee  the  equitable  title 
is  sufficient  without  a  complete  transfer  of  the  legal  title :  Campus  Appeal, 
36  Conn.  88.  The  delivery  of  a  savings  bank  pass-book  containing  the  entries 
by  the  bank  officers  of  moneys  deposited  by  a  deceased  wife,  with  a  parol  gift 
of  the  same  by  the  surviving  husband  when  in  extremis,  held  to  be  a  valid 
donatio  causd  mortis :  Tillinghast  v.  Wheaton,  8  Rhode  Island  536.  A  prom- 
issory note  may  pass  as  a  gift  causd  mortis  without  actual  delivery  to  the 
donee  when  such  note  is  in  possession  of  a  third  party  as  trustee  for  the 
equitable  owner:  Southerland  v.  Southerland,  5  Bush  591.  Delivery  of  a 
check  for  money  in  bank  is  a  good  gift  of  the  amount.  Otherwise  of  a  prom- 
issory note :  Succession  of  De  Pouilly,  22  Louis.  Ann.  97.  A  check  by  donor 
himself  not  a  good  donatio  mortis  causd  without  acceptance :  Second  National 
Bank  p.  Williams,  13  Michigan  282.  Gift  of  a  receipt  for  money  on  deposit 
held  to  be  a  good  donatio  mortis  causd :  Champney  v,  Blanohard,  39  New 
York  111. 
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Bills  or  notes  could  not  at  common  law  be  taken  in  execution  at 
the  suit  of  a  subject ;  nor,  if  taken,  could  the  sheriff  or  his  assignee 
acquire  a  title  against  the  other  *parties  to  the  instrument, 
they  being  only  assignable  by  the  custom  of  merchants  in  ^  ^ 
the  way  of  ordinary  mercantile  transfer.  And  such  as  more  nearly 
resemble  money  than  securities,  as  bank  notes,  were,  like  money, 
not  subject  to  be  taken  in  execution.(a;) 

But  now  by  the  1  &  2  Vict.  c.  110,  s.  12,  money,  bank  notes, 
checks,  bills,  and  promissory  notes,  with  all  other  securities  for 
money,  may  be  seized  under  a  writ  of  fieri  facias.  The  sheriff  is 
to  deliver  the  money  and  bank  notes  to  the  execution  creditor,  and 
is  to  receive  payment,  or  to  sue  in  his  own  name,  being  indemnified 
by  the  plaintiff,  on  the  checks,  bills,  or  notes. 

But  if  the  creditor,  before  receiving  payment,  proceeded  against 
the  person  of  the  defendant,  he  forfeited  the  benefit  of  the  se- 
curity.(y) 

Bills  and  notes  are  liable  to  be  seized  under  an  extent.(2) 

Bills  or  notes  are  not  the  subjects  of  larceny  at  the  common  law ; 
for  it  is  said  that  bills  or  notes  are  choses  in  action,  and  a  chose  in 
action  cannot  be  stolen.(a)  But  by  the  24  &  25  Vict.  c.  96,  s.  27, 
the  stealing  of  any  bill,  note,  warrant,  or  order  for  the  payment  of 
money,  is  made  felony,  of  the  same  nature  and  in  the  same  degree, 
and  punishable  in  the  same  manner,  as  larceny  of  any  chattel  of 
like  value  with  the  money  due  on  the  security. 

(x)  Francis  v.  Nash,  Rep.  temp.  Hardwioke  53 ;  Knight  o.  Griddle,  9  East 
48 ;  FieldboiiBe  v.  Croft,  4  East  510. 

(y)  Sec.  16. 

(z)  West  27,  28 ;  164,  165. 

(a)  As  a  general  rule  a  piece  of  paper  or  parchment,  whether  blank  or  in- 
scribed with  any  characters,  is  the  subject  of  larceny.  But  there  are  at  com- 
mon law  two  exceptions,  first,  a  muniment  of  title  to  land,  which,  it  is  held, 
savors  of  the  realty ;  secondly,  a  written  paper  which  is  mere  evidence  of 
(^  right,  resting  in  contract  only,  like  a  bill,  note,  bond,  or  executory  agree- 
ment. A  reason  given  in  both  these  cases  is  this,  that  the  documents  are  of 
no  use  to  any  but  the  owner,  and  therefore  are  not  in  danger  of  being  stolen. 
On  which  it  has  been  well  remarked,  that  *'  if  I  steal  a  skin  of  parchment 
worth  Is,  it  is  felony,  but  when  it  has  10,000^  added  to  its  value  by  what  is 
written  upon  it,  then  it  is  no  offence  to  take  it  away  :*'  Rex  v.  Westbeer,  2 
Stra.  1133.  These  exceptions  are  palpably  capricious  and  unreasonable,  and 
are  not  to  be  extended.  Therefore,  it  has  been  held  that  a  pawnbroker's 
ticket  may  be  the  subject  of  larceny :  Reg.  v,  Morrison,  28  L.  J.  210,  Mag.  Ca. 
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The  embezzlement  of  bills  or  notes  by  clerks  or  servants  is 
felony.(6) 

The  embezzlement  of  bills  or  notes  by  agents  not  being 
■-  -I  ^clerks  or  servants,  or  the  selling,  negotiating,  or  pledging 
them  in  violation  of  the  purpose  for  which,  by  a  written  direction, 
they  were  intrusted,  and  the  disposing  of  them  for  the  agent's  own 
benefit,  is  a  misdemeanor  subjecting  to  penal  servitude. ((?) 

Where  a  man  is  both  entitled  and  liable  on  the  face  of  a  bill,  or 
liable  to  contribute,  though  his  liability  do  not  appear  on  the  face 
of  the  instrument,  he  cannot  sue.  But  the  technical  difficulty  may 
be  removed  by  indorsement  or  transfer,((2)  before  the  bill  is  due. 

Eighthly,  as  to  the  circumstances  under  which  equity  would 
restrain  negotiation.  A  court  of  equity  would  interpose  to  restrain 
the  negotiation  of  a  bill  unduly  obtained ;  for  the  defence  at  law 
might  not  be  available  as  against  an  innocent  indorsee  for  value,  or 
time  may  destroy  the  evidence  ;{e)  and  would,  on  equitable  terms, 
decree  a  bill  void  in  its  creation,  or  unduly  obtained,  to  be  delivered 
up  to  be  cancelled.(/) 

(b)  24  &  25  Vict.  o.  96,  8.  68. 

(c)  24  &  25  Vict.  0.  96,  s.  75. 

(d)  See  Steele  v.  Harmer,  15  L.  J.,  Exch.  217;  14  M.  &  W.  831,  and  4 
Ezch.  1,  in  error,  and  ante, 

(e)  Bromley  v.  Holland,  7  Ves.  20, 413 ;  Bishop  of  Winchester  v.  Foamier, 
2  Vea.  jun.  483 ;  3  Ves.  757 ;  9  Ves.  355.  As  to  the  parties  to  the  suit,  see 
Toley  V.  Garlon,  1  Younge  373.  But  the  court  will  not  order  a  bill  to  be 
delivered  up  unless  the  plainti£f  has  a  right  to  the  possession,  and  the  defend- 
ant's  detention  of  the  bill  is  inequitable :  Jones  o.  Lane,  3  Y.  &  G.  281.  In 
Threlfall  v,  Lunt,  7  Sim.  627,  a  demurrer  was  allowed  to  a  bill  for  the  delivery 
up  of  a  bill  of  exchange,  the  amount  of  which  the  defendant  had  recovered  at 
law,  and  had  received  from  the  plaintiff;  but  see  Pinkus  o.  Peters,  6  Jurist 
431. 

(/)  2  Ves.  jun.  488;  7  Ves.  413;  2  Ves.  &  Beam.  302;  Mackworth  v, 
Marshall,  3  Sim.  368 ;  Osbaldiston  v.  Simpson,  13  Sim.  513.  So  where  the 
name  of  the  payee,  as  indorser,  was  forged,  a  bond  fide  holder  was  restrained 
from  suing  the  acceptor,  and  the  court  directed  the  bill  to  be  delivered  up  to 
be  cancelled :  Esdaile  v.  La  Nauze,  1  Y.  &  G.  394 ;  Jones  v.  Lane,  3  Y.  &  G. 
281. 
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It  is  in  all  cases  advisable  for  the  holder  of  an  unaccepted  bill  to 
present  it  for  acceptance  without  delay;  for,  in  case  of  acceptance, 
the  holder  obtains  the  additional  security  of  the  acceptor,  and,  if 
acceptance  be  refused,  the  antecedent  parties  become  liable  im- 
mediately. It  is  advisable,  too,  on  account  of  the  drawer,  for,  by 
receiving  early  advice  of  dishonor,  he  may  be  better  able  to  get  his 
effects  out  of  the  drawee's  hands. 

But  presentment  for  acceptance  is  not  necessary  in  the  case  of  a 
bill  payable  at  a  certain  period  after  date.^     It  is  said,  however, 

^  A  bill  payable  at  a  given  time  after  date  need  not  be  presented  for 
acceptance ;  payment  may  be  at  once  demanded  at  its  maturity :  Bank  of 
Washington  v.  Triplett,  1  Peters  (S.  C.)  25;  Townsley  v.  Sumrall,  2  Ibid. 
170;  Walker  v.  Stetson,  19  Ohio  St.  400;  Plato  v.  Reynolds,  27  New  York 
586 ;  House  v.  Adams,  12  Wright  261.  A  bill  of  exchange  payable  at  a  time 
certain  need  not  be  presented  for  acceptance  until  maturity ;  but  if  it  is 
dishonored,  notice  and  protest  is  necessary:  Carmichael  v,  Pennsylvania 
Bank,  4  Howard  (Miss.)  567 ;  Bank  of  Bennington  v.  Baymond,  12  Vermont 
401 ;  Glasgow  o.  Copeland,  8  Missouri  268.  The  holder  is  not  bound  to  pre- 
sent before  maturity ;  but  if  he  does,  and  acceptance  is  refused,  he  is  bound 
to  give  immediate  notice :  Landmm  o.  Trowbridge,  2  Metcalfe  281.  Upon 
protest  for  non-acceptance  of  a  sight  bill  and  notice  given  to  the  drawers  and 
indorsers,  they  are  immediately  liable  to  the  holder  without  again  presenting 
the  bill  on  the  last  day  of  grace :  Lucas  v.  Laden,  28  Missouri  342.  Upon 
non-acceptance  and  notice,  the  holder  may  sue  the  drawer  without  waiting 
for  the  maturity  of  the  biU :  Watson  v.  Tarpley,  18  Howard  (S.  C.)  517. 
Whenever  it  is  incumbent  on  the  holder  to  present,  if  he  fails  to  do  so  he 
will  lose  not  only  his  remedy  on  the  bill,  but  also  on  the  consideration  or 
debt  in  respect  of  which  it  was  given  or  transferred :  Adams  o.  Darby,  28 
Missouri  162. 
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that  it  ia  incumbent  on  a  holder  who  is  a  mere  agent,  and  on  the 
payee,  when  expresslj  directed  by  the  drawer  so  to  do,  to  present 
the  bill  for  acceptance  as  soon  as  possible ;  and  that,  for  loss  arising 
from  the  neglect,  the  payee  must  be  responsible,  and  the  agent  most 
answer  to  his  principal.(a) 

Presentment  for  acceptance  is  necessary  if  the  bill  be  drawn 
payable  (at  sight  or)  at  a  certain  period  after  sight.^  Till  such 
presentment  there  is  no  right  of  action  against  any  party ;  and 
unless  it  be  made  within  a  reasonable  time,(6)  the  holder  loses  his 
remedy  against  the  antecedent  parties. 

r'*'18^1  *What  is  a  reasonable  time  depends  on  the  circumstances 
of  each  particular  case,  and  is  a  mixed  question  of  law  and 
fact  ;{c)  although  reasonable  time  in  general,  and  reasonable  time 
for  giving  notice  of  dishonor  in  particular,  is  clearly  a  question  of 
law.  Plaintiff,  on  Friday,  the  9th,  at  Windsor,  twenty  miles  from 
London,  received  a  bill  on  London,  at  one  month  after  sight,  for 
lOOL  There  was  no  post  on  Saturday.  It  was  presented  on  the 
Tuesday.  The  jury  thought  it  was  presented  within  a  reasonable 
time,  and  the  court  concurred. (cZ)* 

(a)  Chit.  9th  ed.  237  ;  Poth.  128 ;  Marina  46. 

(b)  So  also  held  in  America :  Byles  on  Bills,  6th  American  edition,  282. 
Now  by  34  k  35  Vict.  c.  74,  a  bill  or  note  payable  at  sight  is  payable  on 

demand,  Meposi,  p.  211 ;  and  acceptance  and  payment  are  simultaneous. 

(c)  Muilman  v.  D'Egnino,  2  H.  61.  565 ;  Fry  v.  Hill,  7  Taunt.  395  (2  £.  0. 
L.  R.) ;  Shute  V,  Robins,  1  M.  &  M .  133 ;  3  0.  &  P.  80  (14  E.  G.  L.  R.),  s.  c. ; 
Mellish  V.  Rawdon,  9  Ring.  416  (23  £.  C.  L.  R.) ;  2  M.  &  So.  570,  s.  c. ; 
Mullick  V,  Radakissen,  9  Moore  P.  0.  Cases  46. 

(d)  Fry  v.  Hill,  7  Taunt.  395  (2  E.  0.  L.  R.). 

^  When  the  words  "  acceptance  waived  **  are  embodied  in  a  bill,  the  ordi- 
nary proceedings  on  acceptance  are  dispensed  with  and  merged  into  those 
of  payment  or  non-payment :  Webb  r.  Mears,  9  Wright  222. 

The  waiver  of  acceptance  by  the  drawer  has  the  effect  of  putting  him  in 
the  same  situation  as  if  it  had  been  presented  and  acceptance  refused :  Car- 
son's Adm'r  v,  Russell,  26  Texas  452.   '  ^ 

'  There  is  no  fixed  rule  for  the  presentment  of  a  bill  payable  at  sight  or  a 
certain  number  of  days  after  sight ;  but  the  holder  must  use  due  diligence  to 
put  the  bill  into  circulation,  and  it  must  be  presented  within  a  reasonable 
time :  Robinson  v.  Ames,  20  Johns.  146 ;  Wallace  r.  Agry,  4  Mason  336 ; 
8.  c,  5  Mason  118 ;  Aymar  v.  Beers,  7  Cowen  705 ;  Bachellor  v.  Priest,  12 
Pick.  399.  A  bill  payable  on  demand  must  be  presented  within  a  reasonable 
time,  or  the  drawer  will  be  discharged ;  Etting  v.  Shook,  2  Hall  459 ;  see 
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A  bill  drawn  by  bankers  in  tbe  country  on  their  correspondents 
in  London,  payable  after  sight,  was  indorsed  to  the  traveller  of  the 
plaintiffs.  He  transmitted  it  to  the  plaintiffs  after  the  interval  of  a 
week,  and  they,  two  days  afterwards,  transmitted  it  for  acceptance. 
Before  it  was  presented  to  the  drawees  the  drawer  had  become 
bankrupt;  the  drawees,  consequently,  refused  to  accept.  Had  the 
bill  been  sent  by  the  traveller  to  the  plaintiffs,  his  employers,  as 
soon  as  he  received  it,  they  would  have  been  able  to  get  it  accepted 
before  the  bankruptcy.  "  This  is,"  says  Lord  Tenterden,  "  a  mixed 
question  of  law  and  fact;  and,  in  expressing  my  own  opinion,  I  do 
not  wish  at  all  to  withdraw  the  case  from  the  jury.  Whatever 
strictness  may  be  required  with  respect  to  common  bills  of  exchange, 
payable  after  sight,  it  does  not  seem  unreasonable  to  treat  bills  of 
this  nature,  drawn  by  bankers  on  their  correspondents,  as  not 
requiring  immediate  presentment,  but  as  being  retainable  by  the 
holders  for  the  purpose  of  using  them,  within  a  moderate  time  (for 
indefinite  delay,  of  course,  cannot  be  allowed),  as  part  of  the  cir- 
culating medium  of  the  country."  The  jury  concurred  with  his 
lordship,  that  the  delay  was  not  unrea8onable.(6)  Where  the  pur- 
chaser of  a  bill  on  Rio  Janeiro,  at  sixty  days'  sight,  the  exchange 
being  against  him,  kept  it  nearly  five  months,  and  the  drawee 
failed  before  presentment,  it  was  held  that  the  delay  was  not  un- 

(e)  Shate  v.  Robins,  1  M.  &  M.  133 ;  3  G.  &  P.  80  (14  E.  C.  L.  R.),  8.  c. 

Dumont  v.  Pope,  7  Blackford  367.  An  order  for  moDey  not  drawn  on  time 
18  payable  on  presentment  and  must  be  presented  within  a  reasonable  time, 
and  if  not  paid  tbe  payee  may  have  the  draft  protested  and  sue  the  drawer 
at  once :  Gallagher  o.  Raleigh,  7  Indiana  1.  That  a  draft  or  check  must  be 
presented  within  a  reasonable  time,  see  Yeazie  Bank  v.  Winn,  40  Maine  60 ; 
Hooker  v.  Franklin,  2  Bonsall  500 ;  East  River  Bank  v.  Godney,  4  £.  D. 
Smith  582;  Wesk  v.  Mad  River  Valley  Bank,  8  Ohio  (N.  S.)  301 ;  Phoenix 
Ins.  Co.  V.  Allen,  11  Michigan  501  •,  Vantrot  v,  McCullough,  2  Hilton  272. 
An  order  by  the  secretary  on  the  treasurer  of  a  private  corporation  must  be 
presented  within  a  reasonable  time:  English  v.  Trustees,  6  Indiana  438. 
Laches  of  the  holder  in  presenting  a  check  will  not  discharge  the  drawer 
unless  he  is  injured  thereby :  Morrison  v»  McCartney,  30  Missouri  153. 

What  is  a  reasonable  time  within  which  a  draft  must  be  presented  to  the 
drawee  depends  upon  the  circumstances  of  the  case :  Knott  v.  Venable,  42 
Alabama  186 ;  Fugitt  v.  Nixon,  44  Missouri  295 ;  Salisbury  v.  Renick,  Ibid. 
554 ;  Walsh  v.  Dart,  23  Wise.  334. 

As  to  due  diligence  in  making  demand  or  giving  notice,  see  Gawtry  v, 
Doan,  51  New  York  84  j  Mount  v.  Bank,  37  Iowa  457 ;  Herbert  v,  Servin,  41 
New  Jersey  (Law)  225 ;  Bank  v.  Adams,  11  S.  C.  452. 
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reasonable.  "  The  bill/'  says  Tindal,  C.  J.,  "  must  be  forwarded 
within  a  reasonable  time  under  all  the  circumstances  of  the  case, 
and  there  must  be  no  unreasonable  or  improper  delay.  Whether 
there  has  been,  in  any  particular  case,  reasonable  diligence  used, 
or  whether  unreasonable  delay  has  occurred,  is  a  mixed  question 

r*1841    ^^  ^^^  ^^^  ^*^*'  ^  *be  decided  by  the  jury,  acting  under 
the  direction  of  the  judge,  upon  the  particular  circumstances 
of  each  case."(/) 

But  where  a  bill,  payable  after  sight,  was  drawn  in  duplicate  on 
the  12th  of  August,  in  Newfoundland,  and  not  presented  for  accept- 
ance in  London  till  November  16,  and  no  circumstances  were  proved 
to  excuse  the  delay,  it  was  held  unreasonable,(^)  the  court  laying 
some  stress  on  the  fact  that  the  bill  was  drawn  in  sets. 

When  the  day  on  which  a  bill  or  note  would  otherwise  be  pre- 
sented for  acceptance  is  a  bank  holiday  it  is  sufficient  to  present  it 
on  the  morrow.(A) 

Presentment  should  be  made  during  the  usual  hours  of  busi- 
ness.(fy 

The  holder  may,  however,  put  the  bill  into  circulation  without 
presenting  it.  "  If  a  bill  drawn  at  three  days'  sight,"  says  Mr. 
Justice  BuUer,  ^^  be  kept  out  in  circulation  for  a  year,  I  cannot  say 
that  there  would  be  laches;  but  if,  instead  of  putting  it  into  cir- 
culation, the  holder  were  Iq  lock  it  up  for  any  length  of  time,  I 
should  say  that  he  would  be  guilty  of  laches  *\j)  "  But  this  can- 
not mean,"  says  Tindal,  C.  J.,  '^that  keeping  it  in  hand  for  any 
time,  however  short,  would  make  him  guilty  of  laches.     It  can 

(/)  Mellish  r.  Rawdon,  9  Bing.  416  (23  E.  C.  L.  R.) ;  2  M.  &  So.  570,  s.  c. 

(g)  Straker  v.  Graham,  4  M.  &  W.  721. 

(h)  34  Yict.  c.  17.  The  bank  holidays  in  England  are  Easter  Monday, 
Whit  Monday,  first  Monday  in  August,  26th  December  (if  a  week  day),  other- 
wise the  27th:  38  Vict.  o.  13,  s.  2. 

(i)  Mar.  112;  Parker  c.  Gordon,  7  East  385;  6  Esp.  41,  a.  c. ;  Leftley  v, 
Bailey,  4  T.  R.  170.  In  America  it  is  held  that  business  hours  (except  in 
the  case  of  bankers)  range  through  the  whole  day,  down  to  the  hours  of  rest 
in  the  evening.     See  Byles  on  Bills,  6th  American  edition,  p.  285. 

(j)  Muilman  v.  D'Eguino,  2  H.  Bl.  565. 

^  Business  hours,  except  in  the  case  of  banks,  range  through  the  whole  day, 
down  to  the  hours  of  rest  in  the  evening :  Cayuga  Bank  v.  Hunt,  2  Hill  635 ; 
Nehon  o.  Fotteral,  7  Leigh  179 ;  Reed  v,  Wilson,  41  New  Jersey  (Law)  29. 
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never  be  required  of  him  instantly  on  receipt  of  it,  under  all  disad- 
TantageSy  to  put  it  into  circulation.  To  hold  the  purchaser  bound, 
bj  such  an  obligation  would  impede,  if  not  altogether  destroy,  the 
market  for  buying  and  selling  foreign  bills^  to  the  great  injury,  no 
less  than  to  the  inconvenience,  of  the  drawer  himself."(A)  Two 
bills,  one  for  400Z.,  the  other  for  500Z.,  were  drawn  from  Lisbon, 
on  May  12,  at  thirty  days  after  sight,  indorsed  to  G.  at  Paris,  and 
by  G.  to  R.  at  Genoa,  and  by  R.  indorsed  over.  They  were  not 
presented  for  acceptance  till  22d  August.  The  jury  found,  and 
the  court  concurred,  that  the  bills  were,  *under  the  cir-  r+iQc-i 
cumstances,  presented  within  a  reasonable  time.(2) 

Illness  or  other  reasonable  cause  not  attributable  to  the  miscon- 
duct of  the  holder  will  excuse.  But  the  holder  must  present,  even 
should  the  drawer  have  desired  the  drawee  not  to  accept,(m)  though, 
as  we  shall  see,  the  drawer  in  that  case  need  have  no  notice  of  non- 
acceptance.' 

The  presentment  must  be  made  either  to  the  drawee  himself  or 
to  his  authorized  agent.^  The  holder's  servant  called  at  the  drawee's 
residence  and  showed  the  bill  to  some  person  in  the  drawee's  tan- 
yard,  who  refused  to  accept  it ;  but  the  witness  did  not  know  the 
drawee's  person,  nor  could  he  swear  that  the  person  to  whom  he 
offered  the  bill  was  he  or  represented  himself  to  be  so.  Lord  Ellen- 
borough  :  "  The  evidence  here  offered  proves  no  demand  on  the 
drawee,  and  is,  therefore,  in8ufficient."(n) 

When  the  bill  is-  presented  it  is  reasonable  that  the  drawee  should 
be  allowed  some  time  to  deliberate  whether  he  will  accept  or  no.  It 
seems  that  he  may  demand  twenty-four  hours  for  this  purpose  (and 

(k)  Mellish  v.  Rawdon,  9  Bing.  416  (23  E.  C.  L.  R.) ;  2  M.  &  So.  570,  s.  c. 

{I)  Goupy  V.  Arden,  7  Taunt.  160  (2  E.  C.  L.  R.) ;  2  Marsh.  454,  s.  c.  In 
America  it  is  held  that  though  put  into  circulation  it  must  still  be  presented 
within  a  reasonable  time :  Byles  on  Bills,  6th  American  edition,  p.  283. 

(m)  Hill  V.  Heap,  D.  &  R.,  N.  P.  C.  57. 

(n)  Cheek  v.  Roper,  5  Esp.  175. 

^  One  partner  may  waive  the  presentment  of  a  bill  drawn  by  the  partner- 
ship without  special  authority :  Bank  v.  Lonergan's  Adm.,  21  Missouri  46. 
When  the  words  "  acceptance  waived  *'  are  embodied  in  a  bill,  the  ordinary 
proceedings  on  acceptance  are  dispensed  with  and  merged  into  those  of  pay- 
ment or  non-payment :  Webb  v.  Meare,  9  Wright  222. 

'  Sharpe  o.  Drea,  9  Indiana  281. 
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that  the  holder  will  be  justified  in  leaving  the  bill  with  him  for  that 
period),  at  least,  if  the  post  do  not  go  out  in  the  interim,(<7)  or  on- 
less,  in  the  interim,  he  either  accepts  or  declares  his  resolution  not 
to  accept.(  jo)  If  more  than  twenty-four  hours  be  given  the  holder 
ought  to  inform  the  antecedent  parties  of  it.(q)  ^ 

If  the  owner  of  a  bill  who  leavies  it  for  acceptance  by  his  negli- 
gence enable  a  stranger  to  give  such  a  description  of  it  as  to  obtain 
it  from  the  drawee  without  negligence  on  the  drawee's  part,  the 
owner  cannot  maintain  trover  for  it  agaiust  the  drawee.(r) 

In  case  the  bill  is  directed  to  the  drawee  at  a  particular  place,  it 
r*1861  ^^  *^  ^®  considered  as  dishonored  if  the  drawee  *has  ab- 
8Conded.(«)^  But,  if  he  have  merely  changed  his  residence, 
or  if  the  bill  is  not  directed  to  him  at  any  particular  place,  it  is  in- 
cumbent on  the  holder  to  use  due  diligence  to  find  him  out.  And 
due  diligence  is  a  question  of  fact  for  the  jury.(f)  If  the  drawee  be 
dead  the  holder  should  inquire  after  his  personal  representative,  and, 
provided  he  live  within  a  reasonable  distance,  present  the  bill  to 
him.(w) 

In  an  action  against  the  drawer  for  non-acceptance,  it  is  not  suffi- 
cient to  allege  mere  non-acceptance ;  presentment  for  acceptance 
must  be  alleged.(2;) 

(o)  Marius  15 ;  Com.  Dig.  Merch.  F.  6 ;  Bellasis  v,  Hesteir,  1  Ld.  Raym. 
281.  See  the  observations  of  Lord  Cairns,  Van  Piemen's  Bank  v,  Victoria 
Bank,  L.  R.,  3  Pr.  C.  526 ;  40  L.  J.,  Pr.  C.  8. 

{p)  Bayley  194,  6th  ed. 

{q)  Ingram  v,  Foster,  2  Smith  242. 

(r)  Morrison  v.  Bu9hanan,'6  C.  &  P.  18  (25  E.  C.  L.  R.). 

(s)  Anon.,  1  Ld.  Raym.  743. 

(t)  Collins  V.  Butler,  2  Stra.  1087  ;  Bateman  v.  Joseph,  12  East  433.  The 
general  question  is,  did  the  parties  use  reasonable  diligence,  under  the  cir- 
cumstances, for  the  purpose  of  getting  the  bill  accepted  and  paid :  Per  L.  J. 
Mellish,  in  Smith  v.  Bank  of  New  South  Wales,  L.  R.,  41  L.  J.,  Pr.  C.  26. 

{u)  Chitty,  9th  ed.  357. 

(«)  Mercer  v.  Southwell,  2  Show.  180. 

'  Drawee  is  entitled  to  twenty-four  hours  before  acceptance  or  refusal : 
Case  V.  Burt,  15  Mich.  82. 

'  Ratcliff  V,  Planters'  Bank,  2  Sneed  425 ;  Union  Bank  v,  Fowlkes,  Ibid. 
555.  Where  the  bill  is  addressed  to  the  drawee  at  a  particular  house  the 
presentment  there  is  sufficient,  unless  the  holder  knows  the  true  residence  or 
place  of  business :  Pierce  v.  Struthers,  3  Casey  249. 
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Acceptance,  in  its  ordinary  signification,  is  an  engagement  by 
the  drawee  to  pay  the  bill  when  due,(a)  in  money.(5) 

Before  the  acceptance  the  drawee  is  not  liable  to  the  holder.(c)^ 

*An  instrument  drawn  by  A.  upon  B.,  requiring  him  to  j-^jgg-. 
pay  to  the  order  of  C.  a  certain  sum  at  a  certain  time 

(a)  Clark  v.  Cock,  4  East  72.  ^ 

\b)  Ru88«ll  V.  PhiUips,  19  L.  J.,  Q.  B.  297;  14  Q.  B.  891  (68  E.  C.  L.  R.), 

8.  C. 

(e)  See  Frith  v.  Forbes,  31  L.  J.,  Chan.  793  ;  32  L.  J.,  Chan.  10,  s.  c. 

^  The  holder  for  valae  of  a  hill  drawn  in  pursuance  of  a  promise  to  accept 
by  the  drawee,  and  taken  on  the  faith  of  such  promise,  may  maintain  an 
action  in  his  own  name  against  the  drawee  on  his  refusal  to  accept :  Barney 
r.  Newcomb,  9  Cashing  46. 
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^^  without  acceptance/'  is  still  a  bill  of  exchange,  and  may  be  so 
described  in  an  indictment  for  forgery,  ((i) 

A  bill  is  often  by  the  acceptor  made  payable  at  a  banker's.  By 
such  a  direction  on  a  bill  the  banker  incurs  liabilities  to  his  cus- 
tomer,  and  may  incur  a  liability  to  the  holder. 

We  have  already  seen  that,  without  acceptance,  a  banker  may  be 
liable  to  his  customer,  if,  having  suflScient  funds,  he  neglect  to  pay  his 
checks.  So  a  banker  at  whose  house  a  customer  accepting  a  bill 
makes  it  payable  is  liable  to  an  action  at  the  suit  of  that  customer 
if  he  refuse  to  pay  it,  haying  at  the  time  of  presentment  funds  suf- 
ficient, and  having  had  those  ftinds  a  reasonable  time,  so  that  his 
clerks  and  servants  might  know  it.(^) 

Yet  if  he  do  pay  a  holder  whose  title  depends  on  a  forged  in- 
dorsement, he  cannot  charge  his  customer  with  the  payment.(/) 
But  it  has  been  said  by  the  Court  of  Exchequer  Chamber  that  he 
is  protected  if  he  pay  any  one  who  can  give  a  valid  discharge.(^) 
Yet,  notwithstanding  this,  it  may  well  be  doubted  whether  in  the 
case  of  a  bill  made  or  become  payable  to  bearer  he  is  in  as  good  a 
situation  as  an  ordinary  transferree,  whose  title  is  not  affected  by 
mere  negligence.  For  the  banker,  as  agent  for  the  customer,  under- 
takes to  conduct  himself  with  reasonable  care.  An  honest  but 
negligent  payment,  which  may  entitle  the  banker  to  the  bill  as 
against  the  true  owner,  maylbe  insufficient  to  enable  him  to  charge 
his  customer. 

Where  a  bill  is  accepted  payable  at  a  banker's,  though  money 
had  been  remitted  by  the  acceptor  to  the  banker  for  the  express 
purpose  of  paying  the  bill,  the  banker  is  not  liable  to  the  holder  in 
an  action  for  money  had  and  received,  unless  he  have  assented  to 
hold  the  money  for  the  purpose  for  which  it  was  remitted.(A)    But 

(d)  Miller  v,  Thomson,  3  M.  &  G.  576  (42  £.  0.  L.  R.) ;  Reg.  v.  Kinnear,  2 
M.  &  Rob.  117. 

(e)  See  Whitaker  ».  The  Bank  of  England,  6  C.  &  P.  700  (25  E.  C.  L.  R.), 
and  1  C,  M.  &  R.  744 ;  1  Gale  54,  s.  c. ;  Rolin  v.  Steward,  14  C.  B.  595  (78 
E.  C.  L.  R.) }  Robarts  v.  Tucker,  16  Q.  B.  560  (71  E.  C.  L.  R.). 

(/)  Robarts  v.  Tucker,  16  Q.  B.  560  (71  E.  C.  L.  R.). 
(g)  Ibid. 

(h)  Williams  v,  Everett,  14  East  582;  Tates  v.  Bell,  3  B.  &  Aid.  643  (5 
E.  C.  L.  R.)  J  Wedlake  v.  Hurley,  1  C.  &  J.  83  j  anUy  p.  23. 
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where  there  is  anything  in  the  conduct  or  situation  of  the  hanker 
which  ^amounts  to  an  assent  to  hold  the  remittance  upon  r:(cioqn 
trust  to  discharge  the  hill,  he  is  liable  to  the  holder,  (t) 

A  bill  can  only  be  accepted  by  the  drawee,(A;)  and  not  by  a 
stranger,  except  for  honor.(Q  Where,  indeed,  the  bill  was  not 
addressed  to  any  one,  but  only  indicated  the  place  of  payment,  the 
acceptor  was  held  liable  as  having  admitted  himself  to  be  the  party 
pointed  out  by  the  place  of  payment.(m)  But  this  decision  goes  to 
the  very  ver^e  of  the  law.(n) 

•  If  the  drawee  be  incompetent  to  contract,  as,  for  example,  by 
reason  of  infancy  or  coverture,(0)  the  bill  may  be  treated  as  dis- 
honored. 

We  have  already  seen(jD)  that  one  partner  may,  by  his  accept- 
ance, bind  his  co-partners.  But,  if  a  bill  be  drawn  upon  several 
persons  not  in  partnership,  it  should  be  accepted  by  all,  and,  if  not, 
may  be  treated  as  dishonored.(9)  Acceptance  will,  however,  be 
binding  upon  such  of  them  as  do  accept. (r) 

There  cannot  be  two  or  more  separate  apceptors  of  the  same  bill 
not  jointly  responsible.  A.  refused  to  supply  B.  with  goods  unless 
0.  would  become  his  surety.  G.  agreed  to  do  it.  Goods  to  the 
value  of  1511.  were  accordingly  sold  by  A.  to  B.  For  the  amount 
A.  drew  on  B.,  and  the  bill  was  accepted  both  by  B.  and  C,  each 
writing  his  name  on  it.    Lord  Ellenborough  :  '^  If  you  had  declared 

(t)  De  Bernales  v.  Fuller,  14  East  590,  n. ;  2  Camp.  426 ;  and  see  the  obser- 
vations of  Abbott,  C.  J.,  on  this  case,  in  Yates  v.  Bell,  Z  B,  &  Aid.  643  (5  £. 
O.  Lf.  K.)* 

(k)  Nichols  V,  Diamond,  9  Exch.  157.  Unless  he  have  recognized  the  ac- 
ceptance as  his.  See  Lindus  v,  Bradwell,  5  G.  B.  583  (57  E.  C.  L.  R.),  and 
p.  38.  ' 

(/)  PolhiU  V.  Walter,  3  B.  &  Ad.  114  (23  E.  C.  L,  R.) ;  1  L.  J.,  K.  B.  92 ; 
Eastwood  V.  Bain,  28  L.  J.,  Ex.  74 ;  3  U.  &  N.  738,  s.  c. ;  Davis  v.  Clarke,  13 
L.  J.,  Q.  B.  305 ;  6  Q.  B.  16  (51  E.  C.  L.  R.),  s.  c. ;  see  Jenkins  v.  Hutchin- 
son, 18  L.  J.,  Q.  B.  274 ;  13  Q.  B.  744  (66  E.  C.  L.  R.),  s.  c. 

(m)  Gray  v.  Milner,  8  Taunt.  739  (4  E.  C.  L.  R.). 

(n)  See  the  observations  of  Patteson,  J.,  in  Davis  v,  Clarke,  supra^  and  of 
Martin,  B.,  in  Peto  v.  Reynolds,  9  Exch.  410. 

(o)  Chit.  9th  ed.  283. 

{p)  Chapter  v. 

(q)  Mar.  16 ;  Dupays  v.  Shepherd,  Holt's  R.  297 ;  Marius  64. 

(r)  B.  N.  P.  270;  Bayley  58 ;  Owen  v.  Von  Uster,  10  C.  B.  318  (70  E.  C. 
L.  R.) ;  Nichols  v.  Diamond,  9  Exch.  154. 
19 
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that,  in  consequence  of  A.  selling  the  goods  to  B.,  C.  andertook  that 
the  bill  should  be  paid,  you  might  have  fixed  C.  by  this  evideDce. 
But  I  know  of  no  custom  or  usage  of  merchants  according  to  which, 
if  a  bill  be  drawn  upon  one  man,  it  may  be  accepted  by  two;  the 
acceptance  of  the  defendant  is  contrary  to  the  usage  and  custom  of 
merchants.  A  bill  must  *be  accepted  by  the  drawee,  or, 
^  J  failing  him,  by  some  one  for  the  honor  of  the  drawer. 
There  cannot  be  a  series  of  acceptors.  The  defendant's  undertak- 
ing is  clearly  collateral,  and  ought  to  have  been  declared  upon  as 
8uch."(«)  But,  although  there  can  be  no  other  acceptor  after  a 
general  acceptance  of  the  drawee,  it  is  said  that  when  a  bill  has 
been  accepted  supra  protest  for  the  honor  of  one  party,  it  may,  by 
another  individual,  be  accepted  supra  protest  for  the  honor  of  an- 
other.(f)  We  shall  hereafter  consider  the  subject  of  acceptance 
supra  protest  in  a  distinct  chapter.  A  bill  may,  as  we  have  8een,(u) 
be  addressed  to  the  drawer  himself  and  accepted  by  him ;  but  it  is 
then  rather  a  promissory  note  than  a  bill  of  exchange. 

We  have  already  seen  that  the  signature  of  a  drawer,  maker,  or 
indorser,  on  a  blank  form,  delivered  to  be  filled  Up  as  a  negotiable 
instrument,  will  bind  them  respectively ;  so  an  acceptance,  written 
on  the  paper  before  the  bill  is  made  and  delivered  by  the  acceptor, 
will  also  charge  the  acceptor  to  the  extent  warranted  by  the 
8tamp.(a;)^  It  is  not  even  necessary  that  the  bill  should  be  drawn 
-  by  the  same  person  to  whom  the  acceptor  handed  the  blank  accept- 
ance.(^)     And  where  a  blank  acceptance  was  filled  up  aft;er  the 

{s)  Jackson  v.  Hudson,  2  Camp.  447. 

(t)  Jackson  v.  Hudson,  2  Camp.  447,  n. ;  Beawes  42. 

(u)  Chapter  vii. 

(z)  Though  the  bill  be  ante-dated,  Armfleld  v.  Armport,  27  L.  J.,  Ezch.  42, 
no  liability  attaches  before  delivery :  In  re  Hay  ward,  L.  R.,  6  Chan.  Ap.  546 : 
40  L.  J.,  Bank.  49. 

(y)  Schultz  V.  Astley,  2  Bing.  N.  C.  544  (29  E.  C.  L.  R.) ;  2  Scott  815;  1 

^  A  person  signing  his  name  on  a  blank  paper  and  delivering  it  to  another 
authorizes  him  to  fill  up  the  blank  with  any  sum :  Bank  of  Limestone  r. 
Penick,  5  Monr.  25 ;  Van  Duzer  v,  Howe,  21  New  York  531.  Where  a  note 
is  signed  and  delivered,  with  a  blank  left  for  the  sum  payable,  though  the 
first  holder  is  restricted  as  to  the  amount  to  be  inserted,  yet,  if  the  note  comes 
into  the  hands  of  another,  who,  without  notice  of  the  restriction,  fills  the 
blank  with  a  larger  sum,  the  maker  will  be  bound  by  it :  Bank  of  Common- 
wealth t7.  Curry,  2  Dana  142 ;  Moody  v,  Threlkeld,  13  Georgia  55. 
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lapse  of  twelve  years,  and,  as  the  jury  found,  after  the  lapse  of  a 
reasonable  time,  the  acceptor  was  held  liable  to  a  bond  fide  in- 
dorsee.(2)  But  it  is  conceived  that  the  case  of  a  blank  acceptance 
not  delivered  at  all,  but  lost  or  stolen,  at  least  without  any  negli- 
gence of  the  writer,  is  di8tingui8hable.(a) 

*An  acceptance  for  value,  before  the  bill  is  filled  up,  is 
irrevocable.     Notice   that   the  acceptance  was   in   blank   ^         ^ 
should  put  the  holder  on  inquiry.(6) 

It  was  formerly  held  (in  cases  where  an  acceptance  in  writing  on 
the  bin  was  not  necessary)  that  a  promise  to  accept,  given  b^are  the 
biU  tOM  made^  amounted  to  an  acceptance.  Thus  a  promise  by  the 
defendants  that  they  would  accept  such  bills  as  the  plaintiflf  should, 
in  about  a  month's  time,  draw  on  the  defendant  for  8002.,  has  been 
held  an  acceptance  of  such  bill  subsequently  drawn.((;)  But  it 
was  said  that  a  subsequent  holder  could  not  avail  himself  of  such 
an  engagement,  unless  it  was  communicated  to  him  at  the  time  he 
took  the  bill.     ''A  promise  to  accept,"  says  Gibbs,  C.  J.,  ''not 

Hodges  525;  7  C.  &  P.  99  (32  £.  C.  L.  R.),  s.  c.  But  must  be  drawn  bond 
fide:  Hogarth  r.  Latham,  L.  R.,  3  Q.  B.  D.  643.  The  acceptor  is  estopped  as 
against  the  transferreo  for  value  to  deny  the  regularity  of  the  acceptance. 
In  America  it  is  held  that  if  the  blank  paper  come  into  the  hands  of  a  holder 
without  notice  he  may  fill  up  the  blank  with  a  larger  sum  than  the  original 
holder  was  authorised  to  insert.  See'  Byles  on  Bills,  6th  American  edition, 
p.  292. 

{z)  Montague  r.  Perkins,  22  L.  J.,  C.  P.  188. 

(a)  See  the  question  put  by  Cresswell,  J.,  to  counsel  in  Montague  r.  Per- 
kins, 22  L.  J.,  G.  P.  189,  to  which  the  answer  of  counsel  does  not  appear 
satisfactory :  Bazendale  r.  Bennett,  L.  R.,  3  Q.  B.  D.  525.  See,  however,  the 
observations  of  the  Court  of  G.  P.  in  Ingham  r.  Primrose,  28  L.  J.,  C.  P.  295 ; 
7  G.  B.,  N.  S.  82  (97  E.  G.  L.  R.),  s.  c.  Perhaps  the  obligation  created  by 
blank  makings,  acceptances  and  indorsements  of  bills,  checks  or  notes* de- 
pends on  the  principle  of  estoppel,  and  not  on  any  peculiarity  of  negotiable 
paper.  On  this  ground  it  is  put  by  Lord  Mansfield  in  Russell  v.  Langstaffe, 
Doug.  s.  496 ;  and  by  Lord  Chief  Justice  Tindal  in  SchultB  v,  Astley,  ubi 
supra;  but  see  the  observations  of  Williams,  J.,  in  Ex  parte  Swan,  7  C.  B. 
447  (62  £.  0.  L.  R.),  and  Martin,  B.,  and  Channell,  B.,  in  Swan  v.  North 
British  Australian  Company,  31  L.  J.,  Exch.  435.  On  the  question  whether 
the  principle  of  estoppel  can  be  applied  to  a  deed  improperly  filled  up,  the 
Courts  of  Common  Pleas  and  of  Exchequer  were  equally  divided :  Ibid.  In 
the  Exchequer  Chamber  it  was  held  that  it  could  not :  32  L.  J.,  Exch.  273. 

(b)  Hatch  V.  Searles,  2  Sm.  So  G.  147 ;  24  L.  J.,  Ch.  22,  s.  c. 

(e)  Pillans  o.  Van  Mierop,  3  Burr.  1663  ;  Pierson  v.  Dunlop,  Cowp.  571 ; 
Mason  v.  Hunt,  Doug.  284, 287. 
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communicated  to  the  person  who  takes'  the  bill,  does  not  amount 
to  an  acceptance ;  but,  if  the  person  be  thereby  induced  to  take  a 
bill,  he  gains  a  right  equivalent  to  an  actual  acceptance,  against 
the  party  who  has  given  the  promise  to  accept. "(c?)  But  it  is 
now  settled  that  there  cannot  be  an  oral  acceptance  of  a  non-exist- 
ing bill,(«)  although  the  bill  be  discounted  by  the  drawer  on  the  &ith 
of  a  promise  to  accept.(/)  It  has  been  decided,  since  1  &  2  Geo. 
4,  c.  78,  that  an  acceptance  may  be  written  before  the  bill  is  drawn, 
though  that  statute  makes  it  essential  to  the  acceptance  of  an  inland 
bill  that  it  should  be  in  writing  on  such  bill;  and  it  would  be  no  vari- 
ance, though  the  declaration  stated  the  drawing  to  have  been  first 
and  the  acceptance  afterwards.(^)^ 

(d)  Milne  v.  Prest,  4  Gamp.  393  ;  Holt,  N.  P.  181,  s.  c,  evidently  an  inac- 
curate report  in  Holt ;  see  11  M.  &  W.  390 ;  Johnaon  v.  CoUings,  I  East  98. 

(e)  Johnson  r.  GoUings,  1  East  98;  Bank  of  Ireland  v.  Archer,  11  M.  & 
W.  383.  But  in  general  this  is  otherwise  in  America.  Byles  on  Bills,  6th 
American  edition,  p.  295  et  seq, 

(/)  Ibid. 

Ig)  Molloy  v.  Delves,  7  Bing.  428  (20  E.  C.  L.  R.) ;  6  M.  &  P.  275  ;  4  C.  & 
P.  492  (19  £.  G.  L.  R.),  8.  c.  And  it  is  probable  the  same  interpretation  will 
be  put  on  the  present  act  19  &  20  Vict  c.  97,  which  requires  the  signature  of 
the  acceptor. 


'  A  promise  in  writing  made  before  a  bill  is  drawn  to  accept  the  bill  will 
not  be  held  to  amount  to  an  actual  acceptance,  unless  the  bill  is  clearly  de- 
scribed and  identified  from  other  bills :  Ulster  Gounty  Bank  v.  McFarlan,  3 
Denio  553.  A  letter  written  by  the  drawee  of  a  bill  of  exchange,  before  or 
after  the  drawing  of  the  bill,  promising  to  accept  or  protect  the  bill,  may 
operate  as  an  acceptance,  although  the  holder  may  not  be  apprised  of  such 
letter,  and  thereby  induced  to  receive  the  bill :  Read  v.  Marsh,  5  Monroe  8. 
A  letter  written  within  a  reasonable  time  before  or  after  the  date  of  a  bill, 
intelligibly  describing  it,  and  promising  to  accept  it,  is,  if  shown  to  one  who 
takes  it  on  the  credit  of  the  letter,  a  virtual  acceptance,  binding  on  the  prom- 
isor:  Payson  v,  Goolidge,  2  Gallison  233 ;  s.  c,  2  Wheaton  66  ;  Goodrich  v. 
Gordon,  15  Johns.  6  ;  Schimmelpennick  v.  Bayard,  1  Peters  265  ;  Towsley  v, 
Sumrall,  2  Peters  181 ;  Wilson  v,  Glements,  3  Mass.  1 ;  Storer  ©.  Logan,  9 
Mass.  55  ;  McKim  v.  Smith,  1  Hall's  Law  Journal  486 ;  Parker  v.  Grule,  2 
Wendell  545;  5  Wendell  414;  Boyce  r.  Edwards,  4  Peters  111;  Williams  t). 
Winans,  2  Green  339 ;  Russell  v,  Wiggin,  2  Story  213  ;  Bayard  v.  Lathy,  2 
McLean  462 ;  Kennedy  v.  Geddes,  8  Porter  263 ;  3  Alabama  581 ;  Ulster 
Bank  v.  McFarlan,  5  Hill  433.  An  authority  given  by  A.  to  B.  to  draw  bills 
on  him  is  virtually  an  acceptance,  of  any  bills  drawn  in  conformity  with  such 
authority  :  Van  Reimsdyk  v.  Kane,  1  Gallison  630 ;  Banorger  v.  Hovey,  5 
Mass.  23  ;  Mayhew  v.  Prince,  1 1  Mass.  55 ;  Wallace  v,  Agry,  4  Mason  336  ; 
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*A  bill  may  be  accepted  after  the  period  at  which  it  is    p^^Qo-, 
made  payable  has  elapsed,  and  the  acceptor  will  then  be    ^        -^ 

Sissell  9.,  Lewis,  4  Michigan  450.    Where  one  gave  written  aathority  to 
another  as  his  agent  to  adjust  certain  basiness,  and  draw  on  him  for  the 
moneys  necessary,  it  was  held  to  amount  to  an  acceptance  hy  the  principal  of 
drafts  drawn  with  the  assent  of  the  agent  upon  him :  Gates  v.  Parker,  43 
Bfaine  544.    When  an  implied  acceptance,  based  on  an  authority  to  draw, 
previously  given,  is  relied  on,  a  recovery  cannot  be  had  against  a  party  as  ac- 
ceptor by  virtue  of  such  authority,  uuless  it  be  proved  that  the  party  discount- 
ing the  bill,  before  or  at  the  time  of  so  doing,  saw  or  knew  of  the  authority, 
and  discounted  on  the  faith  thereof:  Lewis  v.  Cramer,  3  Maryland  265.     A 
l)ill  drawn  by  one  upon  himself  is  to  be  regarded  as  an  accepted  bill :  Cun- 
ningham V.  Wardell,  3  Fairfield  466.     No  formal  acceptance  of  a  bill  of  ex- 
change drawn  by  a  corporation  on  itself  is  necessary,  the  act  of  drawing  be- 
ing deemed  an  acceptance  of  it :  Hasey  v.  White  Pigeon  Beet  Sugar  Company, 
1  Douglas  193.    The  act  of  drawing  a  bill  by  one  partner,  in  his  own  name, 
on  the  firm  of  which  he  is  a  member,  for  the  use  of.  the  partnership,  is  in  law 
an  aoceptance  by  the  drawer  in  behalf  of  the  firm,  and  an  action  may  be 
maintained  against  the  firm  as  on  an  accepted  bill :  Dougal  o.  CowleB,.5  Day 
511.    By  the  Revised  Statutes  of  New  York,  an  acceptance  is  void  unless 
made  in  writing.     But  prior  to  this  provision,  a  parol  agreement  to  accept  a 
bill  to  be  drawn  in  /tUuro  could  not  be  enforced  by  an  indorsee  who  did  not 
take  the  bill  on  the  faith  of  such  agreement:  Ontario  Bank  v,  Worthington, 
12  Wendell  593 ;  McEvers  v.  Mason,  10  Johns.  207  ;  Goodrich  v.  Gordon,  15 
Johns.  6.    See  Martin  v.  Bacon,  2  Rep.  Const.  Court  132.  ^ 

A  mere  verbal  promise  to  accept  a  bill  of  exchange  not  yet  drawn  is  not 
such  an  acceptance  as  will  in  law  bind  the  acceptor,  even  if  made  to  the  per- 
son in  whose  favor  the  bill  is  drawn :  Kennedy  v,  Geddes,  8  Porter  263.  By 
the  English  law,  a  promise  to  accept  a  non-existing  bill  of  exchange,  even 
though  it  be  taken  by  the  holder  upon  the  faith  of  that  promise,  does  not 
amount  to  an  acceptance  of  the  bill  when  drawn  in  favor  of  the  holder  ;  but 
it  has  been  held  otherwise  by  the  Supreme  Court  of  the  United  States.  Yet 
if  the  bill  be  payable  after  sight,  and  not  afterdate,  such  a  promise  has  never 
been  held,  in  either  country,  to  be  an  acceptance  of  a  non-existing  bill :  Cool- 
idge  V.  Payson,  2  Wheaton  66 ;  Wildes  v.  Savage,  1  Story  22 ;  Russell  v.  Wig- 
gin,  2  Story  213.  In  the  former  of  these  cases.  Judge  Story  said:  *^It  is, 
perhaps,  to  be  lamented  that  the  doctrine  of  such  virtual  acceptances  ever  was 
established ;  and  if  the  question  had  been  entirely  new,  I  am  well  satisfied 
that  it  would  not  have  been  recognized  as  fit  to  be  promulgated,  it  being  at 
once  unsound  in.  policy  and  full  of  inconvenience.  But  the  Supreme  Court 
yielded,  as  did  the  judge  who  decided  that  case  in  the  Circuit  Court,  to  what 
seemed  at  that  time  the  true  result  of  the  English  authorities  upon  an  im- 
portant practical  commercial  question.  I  am  not  sorry  to  find  that  profes- 
sional opinion  has  now  settled  down  in  England  against  the  doctrine ;  although 
there  is  no  pretence  to  say  that,  up  to  this  very  hour,  there  has  been  any 
formal  decision  in  Westminster  Hall  against  it.    But  it  does  not  appear  to  me 
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liable  to  pay  on  demand  ;  yet,  if  the  declaration  stated  the  accept- 
ance to  be  according  to  its  tenor  and  effect^  those  words  would  be 

that  the  doctrine  ever  was  applicable  or  could  be  applied  to  any  bills  of  ex- 
change except  such  as  were  payable  on  demand  or  at  a  fixed  time  after  date. 
Where  bills  aredrawn  payable  at  so  many  days  after  sight,  it  is  impracticable 
to  apply  the  doctrine ;  for  there  remains  a  future  act  to  be  done,  the  present- 
ment and  sight  of  the  bill,  before  the  period  for  which  it  is  to  run,  and  at  which 
it  is  to  become  payable,  can  commence,  whether  it  be  accepted  or  be  dishon- 
ored. How  can  the  time  be  calculated  on  such  a  bill  before  it  is  presented  ? 
If  a  letter  is  written  promising  to  accept  a  non-existing  bill,  to  be  thereafter 
drawn,  at  six  months'  sight,  when  is  the  acceptance  to  be  deemed  made  ?  At 
the  date  of  the  bill  ?  Certainly  not  ]  for  that  would  be  at  war  with  the  obvious 
intent  of  the  parties,  which  plainly  is  that  the  acceptance  shall  be  on  a  future 
sight  of  the  bill.  If  it  is  said  that  the  acceptance  is  to  be  treated  as  made 
when  the  bill  is  actually  presented  for  acceptance  and  it  is  dishonored  by  the 
drawee,  it  is  as  plain  that  we  set  up  a  prior  intent  or  promise  against  the  fact. 
Upon  what  ground  can  a  court  say,  when  a  party  promises  to  do  an  act  in 
futurOf  such,  for  example,  as  to  accept  a  bill  when  it  shall  be  drawn  and  pre- 
sented to  him  at  a  future  time,  that  his  promise  overcomes  his  act  at  that 
time  ?  That  his  refusal  to  perform  his  promise  amounts  to  a  performance  of 
it?  It  is  quite  another  question  whether  the  holder,  who  has  taken  such  a 
bill  upon  the  faith  of  such  a  promise,  may  not  have  some  other  remedy,  either 
at  law  or  in  equity,  for  the  breach  of  it,  against  the  promisor.  My  judgment 
is  that  the  doctrine  of  a  virtual  acceptance  of  a  non-existing  bill,  by  a  prior 
promise  to  accept  it  when  drawn,  has  no  application  to  a  bill  drawn  payable 
at  some  fixed  period  after  sight ;  for  it  then  amounts  to  no  more  than  a  prom- 
ise to  do  a  future  act.  I  have  looked  into  the  authorities,  and  do  not  find  in 
any  one  of  them  that  the  bill  drawn,  and  to  which  the  doctrine  was  applied, 
was  a  bill  drawn  payable  at  or  after  sight.'^  A  parol  promise  to  accept  a 
draft  founded  on  no  new  consideration  is  not  binding,  either  as  an  acceptance 
or  a  binding  promise  to  accept :  Strohecker  v.  Cohen,  1  Speers  349.  A  prom- 
ise  to  accept  a  bill  is  equivalent  to  an  acceptance,  not  only  as  to  the  drawer, 
but  as  to  every  party  who  takes  the  bill  on  the  faith  of  the  promisor :  Steman 
V.  Harrison,  6  Wright  49.  A  promise  to  accept  without  more,  covers  only 
bills  payable  at  the  payee^s  or  drawer's  place  of  business :  Michigan  State 
Bank  v.  Leavenworth,  2  Williams  208.  A  parol  promise  to  pay  a  bill  when 
it  matures  is  an  acceptance :  Spaulding  v.  Andrews,  12  Wright  411.  Author- 
ity to  draw  *'  on  us  or  either  of  us,"  *^  and  we  hereby  jointly  and  severally 
hold  ourselves  accountable  for  the  acceptance  and  payment  of  such  drafts," 
binds  the  signers,  jointly  and  severally,  to  the  payment  of  acceptances  made 
by  either :  Michigan  State  Bank  v.  Pecks,  2  Williams  200. 

As  to  when  a  verbal  or  written  promise  to  accept  is  an  acceptance  of  an  ex- 
isting or  non-existing  bill,  see  Crowell  v.  Van  Bibber,  18  Louis.  Ann.  637  ; 
Steman  v.  Harrison,  6  Wright  49 ;  Plummer  v.  Lyman,  49  Maine  229 ;  Burns 
V,  Rowland,  40  Barbour  368 ;  Spaulding  v.  Andrews,  12  Wright  411 ;  Nelson 
r.  First  National  Bank,  48  Illinois  36  *,  Exchange  Bank  o.  Rice,  98  Mass, 
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but  sarplusage.(A)^     It  may  also  be  accepted  after  a  previous  refusal 
to  accept,  (i)* 

It  sometimes  becomes  material  to  inquire  at  what  time  the  bill 
was  accepted.  The  presumption  is  that  it  was  accepted  before  ma- 
turity and  within  a  reasonable  time  of  its  date.(A;) 

The  statute  3  &  4  Anne,  c.  9,  s.  5,  expressly  enacts  that  no  ac- 
ceptance of  any  inland  bill  of  exchange  shall  be  sufiScient  to  charge 
any  person  whatever,  unless  it  be  underwritten,  or  indorsed  in 
writing  on  the  bill.  This  statute,  however,  seems  to  be  very  loosely 
and  obscurely  drawn.  Two  chief  justices  accordingly  held,  on 
considering  the  whole  of  the  act,  that  a  verbal  acceptance  was  bind- 
ing, notwithstanding  these  words ;  which  decision  was  finally  settled 
to  be  law  by  Lord  Hardwicke.(Z)^  It  had  often  been  lamented  by 
the  judges  that  anything  short  of  a  writing  on  the  bill  should 
have  been  considered  as  an  acceptance  ;  and  at  length,  in  accord- 

(h)  Jackson  v.  Pigott,  1  Ld.  Raym.  374 ;  Muford  v,  Walcot,  1  Ld.  Raym. 
574  ;  1  Salk.  129,  8.  c. ;  Stain  v.  Yglesias,  5  Tyr.  172  ;  1  C,  M.  &  R.  565  j  1 
Gale  98,  s.  c. 

(t)  Wynne  o.  Raikea,  5  East  514  ;  2  Smith  89,  s.  c. 

(k)  Robarts  v.  Bethell,  12  C.  B.  778  (74  E.  C.  L.  R.). 

(I)  Lamley  v.  Palmer,  2  Str.  1000 ;  Rep.  temp.  Hardwicke  74,  s.  c. 


288 ;  Cook  V,  Mittenberger,  23  Louis.  Ann.  377  *,  Harrison  v.  Smith,  2  Sweeney 
669. 

The  measure  of  damages  for  non-performance  of  an  agreement  to  accept  a 
draft  for  the  drawer^s  accommodation,  which  is  still  in  his  hands,  is  the  in- 
convenience and  loss  thereby  occasioned  to  him,  and  not  the  amount  of  the 
draft :  Ilsley  v,  Jones,  12  Gray  260. 

^  Acceptance  after  time  of  payment  is  binding :  Williams  v.  Winans,  2 
Green  139.  The  fact  of  a  bilPs  having  been  protested  does  not  prevent  its 
being  afterwards  accepted  by  the  drawee :  Stockwell  v.  Bramble,  3  Indiana 
428.  A  drawee  who  accepts  after  the  bill  has  been  indorsed  over  is  liable  to 
the  indorsee :  Bank  of  Louisville  v.  Ellery,  34  Barbour  630. 

*  If  on  protest  for  non-acceptance  of  a  bill  payable  at  so  many  days  after 
sight,  the  drawer  accepts  the  next  day  and  fails  before  the  day  of  payment, 
the  drawer  is  not  liable,  if  he  had  no  notice  of  the  non-acceptance :  Mitchell 
V.  De  Grund,  1  Mason  176. 

'  Arnold  v.  Sprague,  34  Vermont  402. 

If  the  drawee  having  the  bill  in  possession  procures  another  to  discount  or 
advance  money  upon  it,  that  will  be  an  acceptance :  Bank  of  Rutland  v. 
Woodruff,  34  Vermont  89.  Keeping  notes  sent  as  collateral  security  when 
evidence  of  acceptance :  see  Phoenix  Insurance  Co.  o.  Sholes,  20  Wise.  35. 
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ance  with  the  opinions  of  the  bench,  and  perhaps  of  the  legislature, 
in  framing  the  last-mentioned  act,  the  1  &  2  Geo.  4,  c.  78,  s.  2,  en- 
acted that  no  acceptance  of  any  inland{m)  bill  of  exchange  shall 
be  sufficient  to  charge  any  person,  unless  such  acceptance  be  in 
writing  on  such  bill,  or,  if  there  be  more  than  one  part  of  such 
bill,  on  one  of  the  said  parts.  This  statute,  however,  does  not 
apply  to  foreign  bills,  and  does  not  require  the  acceptance  to  be 
signed.  Finally,  the  19  &  20  Vict.  c.  97,  s.  6,  enacts  that  no  ac- 
ceptance of  a  bill,  inland  or  foreign,  made  after  the  year  1856,  shall 
charge  any  person,  unless  in  writing  on  the  bill,  and  signed  by  the 
acceptor,  or  some  person  duly  authorized  by  him ;  and  by  the  41 
Vict.  c.  13,  the  signature  alone  of  the  drawee  is  declared  to  be  suf- 
ficient within  the  above  statute. 

r4,-.go-|  *The  usual  mode  of  making  such  an  acceptance  on  the 
bill  was,  even  before  the  19  &  20  Vict.  c.  97,  by  writing  the 
word  "  accepted,'  and  subscribing  the  drawee's  name.*  Signature 
was  not  essential  to  a  written  acceptance  within  the  statute  1  &  2 
Geo.  4,  c.  78,  but  it  was  a  question  for  the  jury  whether  the  accept- 
ance was  complete. (n)  If  the  bill  be  payable  after  sight,  the  day 
when  accepted  should  also  be  expressed.  But  the  drawee's  name 
alone,  written  on  any  part  of  the  bill,  was  a  sufficient  acceptance ; 
so,  without  any  name,  the  word  '*  accepted,"  "  presented,*'  "  seen," 
the  day  of  the  month  or  a  direction  to  a  third  person  to  pay  it.(<7) 

(m)  As  to  what  is  an  inland  and  what  a  foreign  bill,  s^e  the  chapter  on 
Foreign  Bills. 

(n)  Dufaur  v.  Ozenden,  1  M.  &  R.  90! 

(o)  Anon.,  Comb.  401 ;  Powell  v,  Monnier,  I  Atk.  611  ;  Moor  r.  Withy,  B. 
N.  P.  270 ;  Dufaur  ».  Oxenden,  1  M.  &  R.  90.  See  Hindlaugh  ».  Blakey,  L. 
R.,  3  C.  P.  Div.  136,  where  the  signature  alone  of  the  drawee  was  held  insnf- 
fidient  to  bind  him  as  an  acceptance.  This  case  led  to  the  passing  of  the 
recent  statute. 

^  If  one  refuses  to  accept  an  order  and  his  refusal  is  understood  between 
him  and  the  payee,  yet  if  he  write  on  the  order  what  may  fairly  be  construed 
as  an  acceptance,  he  is  bound  as  an  acceptor  against  a  bond  fide  holder  fOr 
value :  Gallagher  v.  Black,  44  Maine  99.  The  liability  of  the  acceptor  arises 
from  and  is  limited  by  the  terms  of  his  acceptance.  As  the  language  of  such 
acceptance  is  his  own,  it  is  to  be  taken  most  strongly  against  him :  Sylvester 
r.  Staples,  44  Maine  496.  A  receipt  of  part  of  the  sum  drawn  for,  indorsed 
on  an  order  in  the  handwriting  of  the  drawee  and  signed  by  the  payee,  only 
relates  to  the  amount  received,  and  implies  no  acceptance  of  the  order  for  the 
balance :  Basse tt  v.  Haines,  9  California  260. 
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Wbere  one  banker  held  a  check  drawn  on  another  banker,  presented 
it  after  four  o'clock  and  it  was  not  paid,  but,  according  to  the 
practice  of  the  London  bankers,  a  mark  was  put  on  it  to  show  the 
drawer  had  effects  and  that  it  would  be  paid,  this  marking  was  held 
to  amount  to  an  acceptance  payable  next  day  at  the  clearing- 
house. (/?)  It  is  not  necessary,  in  pleading  the  acceptance  of  an 
inland  bill,  to  aver  that  the  acceptance  was  in  writing  or  signed.(9) 

It  will  be  observed  that  the  1  &  2  Geo.  4,  c.  78,  so  far  as  it 
relates  to  acceptances  in  writing,  does  not  extend  to  foreign  bills, 
and  the  statute  19  &  20  Vict.  c.  97,  s.  6,  though  it  extends  to 
foreign  bills  after  the  year  1856,  probably  does  not  to  foreign  bills 
accepted  abroad,  where,  by  the  law  of  the  place,  a  written  accept- 
ance may  not  be  necessary.  It  is  proper,  therefore,  to  consider 
the  state  of  the  law  previously  to  the  late  enactments  in  respect  of 
acceptances  not  on  the  bill,  as  the  former  law  may  still  apply  to 
acceptances  of  bills  drawn  and  accepted  abroad. 

We  have  already  seen(r)  that  a  promise  to  accept  a  bill,  not 
drawn,  will  not  be  available  as  an  acceptance;  but  a  promise, 
written  or  oral,  to  pay  or  accept  an  existing  foreign  bill  is,  at  com- 
mon law,  of  itself  an  acceptance.(«)^ 

ip)  RobsoD  V.  Bennett,  2  Taunt.  388. 

(q)  Chalie  v.  Belshaw,  6  Bing.  529  (19  £.  C.  L.  R.) ;  4  M.  &  P.  275,  s.  c. 

(r)  Nete  (e),  p.  191. 

(s)  Clarke  v.  Cock,  4  East  57  ;  Cox  v.  Coleman,  Bayley,  6th  ed.  176 ;  Wynne 
V.  Raikes,  5  East  514 ;  Mendizabal  v.  Machado,  6  C.  &  P.  218  (25  £.  C.  L.  R.) ; 
3  Moore  &  S.  841,  s.  c. ;  see  the  American  authorities  to  the  same  effect, 
Byles  on  Bills,  6th  American  edition,  p.  299.  As  to  what  amoants  to  a 
promise  to  accept,  see  Nicholson  o.  Ricketts,  29  L.  J.,  Q.  B.  55. 

J        1^  II.  u       I    -  ■  -  -    —     — —      -      —      ---  ,,  ^ --■ 

^  A  parol  acceptance  will  bind  the  acceptor :  Leonard  v.  Mason,  1  Wendell 
522 ;  Williams  v.  Winans,  2  Green  339 ;  Walker  v.  Lide,  1  Richardson  249 ; 
Ward  V.  Allen,  2  Metcalfe  53  ;  Barnet  v.  Smith,  10  Foster  256 ;  Stockwell  v. 
Bramble,  3  Indiana  428  ;  Bird  v.  McElwaine,  10  Ibid.  40 ;  Lannan  o.  Smith, 
7'6raj  150 ;  Arnold  v.  Sprague,  34  Vermont  402.  Acceptance  may  be  im- 
plied :  Bank  of  Rutland  v.  Woodruff,  34  Vermont  89 ;  MoCutchen  v.  Rice,  56 
Miss.  455.  A  creditor  drew  on  his  debtor  and  upon  settlement  allowed  the 
amount  thereof,  though  the  draft  had  never  been  accepted ;  the  drawee  was 
held  liable  to  the  holder  of  the  bill :  Bank  t?.  Hill,  24  Texas  155.  A  drawee 
of  a  bill  of  exchange  may  charge  himself  as  acceptor  by  writing  his  name 
over  the  face  of  the  bill :  Spear  v.  Pratt,  2  Hill  582.  There  is  no  rule  requir- 
ing that  the  bill  should  be  actually  shown  to  the  drawee  in  order  to  a  valid 
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r'*'l941  '"And  such  an  acceptance  might  be  given  to  the  drawer, 
or  any  other  party  to  the  bill,  after  it  had  been  indorsed 
away,  and  even  after  it  had  become  dae.(t)  It  might  even  be  given 
to  a  person  by  whose  direction  and  on  whose  account  the  bill  was 
drawn,  though  he  were  no  party  to  the  bill,  and  although  the  bill 
had  been  previously  indorsed.(t£)  Such  a  promise  would  have 
enured  to  the  benefit  of  the  indorsee  and  of  all  other  parties. 

It  could  not,  therefore,  be  revoked  by  the  drawee,  though  the 
party  to  whom  it  was  given  consented  to  the  revocation,  and  though 
neither  the  indorsee  nor  any  other  party  to  the  bill  had  notice  of 
the  acceptance.  (2;) 

Where  the  drawee  answered  an  application  to  accept  the  bill  by 
saying  ^Hhe  bill  should  have  attention,"  it  was  held  that  these 

(t)  Powell  r.  Monnier,  1  Atk.  611 ;  Wynne  v,  Raikes,  5  East  514. 

(u)  Fairlee  v.  HerriAg,  3  Bing.  625  (11  E.  G.  L.  R.) ;  Grant  v.  Hunt,  14  L. 

J.,  C.  P.  106,  and  1  C.  B.  44  (50  E.  C.  L.  R.),  s.  c. 

{x)  Grant  v.  Hunt,  Ibid. 
•— — —  ■  ■       »  ■  .lip  ■        I 

and  bindini;^  acceptance ;  it  is  enough  if,  when  applied  to  for  acceptance,  he  is 
enabled,  by  seeing  the  bill  or  otherwise,  to  give  an  intelligent  answer :  Fisher 
V,  Beckwith,  19  Vermont  31.  The  drawee  of  an  order  for  a  seaman^s  share 
of  the  proceeds  of  a  whaling  voyage  declined  to  accept  it,  but  took  the  bill 
and  promised  to  try  to  save  the  amount  for  the  payee,  if  the  drawer  con- 
sented. The  drawer  on  his  return  refused  to  consent.  Held  that  the  bill 
had  not  been  accepted :  Parkhurst  v.  Dickerson,  21  Pickering  307.  A  prom- 
ise to  *'  accord  a  credit"  for  j£3000  on  the  usual  terms  and  conditions,  which 
were  to  accept  bills  at  ninety  days'  sight,  was  held  not  to  amount  to  an 
acceptance:  Carniger  v.  Morrison,  2  Metcalfe  381.  A  verbal  promise  to  pay 
a  bill,  accompanied  by  a  refusal  to  accept  it,  is  no  acceptance,  though  the 
drawer  have  funds  in  his  hands :  Luff  v.  Pope,  5  Hill  413. 

Where  an  order  was  presented  for  acceptance  and  the  drawee  refused  to 
accept,  but  promised  to  pay  the  peraon  in  whose  favor  it  was  drawn  by  a 
given  day,  it  was  held  that  the  latter  could  maintain  no  action  against  the 
drawee,  though  he  had  funds  of  the  drawer  in  his  hands  at  the  time  and 
ought  in  justice  to  have  accepted :  Pope  v.  Luff,  7  Hill  577. 

It  is  fully  settled  by  a  long  course  of  decisions  that,'  except  where  otherwise 
provided  by  statute,  an  oral  acceptance  of  a  bill  of  exchange  will  bind  the 
acceptor.  In  some  of  these  decisions  the  courts  express  their  regret  that 
such  a  rule  should  have  been  established,  but  they  all  agree  that  it  is  too 
late  to  change  it :  Pierce  v,  Kittredge,  15  Mass.  374 ;  Sturges  0.  Bank,  75 
111.  595  ;  Miller  v.  Neihaus,  51  Ind.  401 ;  Dunavan  v.  Flynn,  118  Mass.  537  ; 
Scudder  v.  Union  Bank,  1  Otto  406. 

Acceptance  by  telegraph :  Central  Bank  v.  Richards,  109  Mass.  413. 
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words  were  ambiguous  and  did  not  amount  to  an  acceptance  ;(y) 
80  an  answer  bj  the  drawee,  ^'  there  is  jour  bill,  it  is  all  right/'  is 
no  acceptance. (2;)  The  mere  detention  of  a  bill  by  the  drawee 
would  not,  it  seems,  amount  to  an  acceptance.^  ^^  In  support  of 
this  doctrine,"  says  Abbott,  C.  J.,  ^^have  been  cited  the  opinions 
of  some  great  and  learned  persons,  entitled,  undoubtedly,  to  the 
highest  respect.  It  is  not,  however,  supported  by  the  authority  of 
any  decided  case ;  for  the  cases  have  all  been  decided  upon  very 
special  circumstances,  "(a)  Drawee  kept  a  bill  drawn  on  him, 
which  he  was  requested  to  accept  and  forward,  a  considerable  time 
after  he  had  been  told  by  the  payee  that  he  should  consider  his 
detention  of  the  bill  as  tantamount  to  an  acceptance.  He  after- 
wards admitted  that  he  had  neglected  to  write  an  acceptance  upon, 
it,  thinking  it  of  no  consequence,  as  he  meant  to  pay  it.  Held 
that,  under  the  circumstances,  the  detention  amounted  to  an  accept- 
anGe.(i)  Where  a  bill,  being  presented  and  left  for  acceptance, 
was  refused  acceptance  by  the  drawee,  but  remained  afterwards  for 
a  considerable  time  in  his  hands,  and  was  ^ultimately  r*-iQ;:-| 
destroyed  by  him,  held  by  three  judges  {dissentiente  Lord 
Ellenborough,  G.  J.)  that  the  drawee  was  not  thereby  liable  as  the 
acceptor  of  the  bill.((?)  But  if  the  drawee  had  not  previously 
refused  acceptance,  then,  it  seems,  destroying  the  bill  would  have 
been  such  an  act  of  ownership  as  would  have  amounted  to  accept- 
ance.(d)     On  the  whole,  it  should  seem  that  any  conduct  of  the 

(y)  Rees  v.  Warwick,  2  B.  &  Aid.  113  ;  2  Stark.  411  (3  £.  G.  L.  R.),  s.  c. ; 
unless  by  the  course  of  dealings  it  has  been  usually  considered  such. 

(z)  Powell  V,  Jones,  1  Esp.  17.  See  Anderson  v.  Hick,  3  Camp.  179 ;  An- 
derson V,  Heath,  4  M.  &  Sel.  303 ;  Hoare  v.  Dresser,  Dom.  Proc,  7  House  of 
Lords  Gases  290;  Reynolds  v.  Peto,  11  Ezoh.  418. 

(a)  Mason  v,  Barff,  2  B.  &  Ald>  26. 

(b)  Harvey  v.  Martin,  1  Gamp.  425 ;  Bayley,  6th  ed.  193 ;  and  see  Trimmer 
V.  Oddie,  there  cited. 

(c)  Jeune  o.  Ward,  1  B.  &  Aid.  653 ;  2  Stark.  326  (3  E.  G.  L.  R.),  s.  c. 

(d)  Ibid. 

^  When  retention  of  the  bill  amounts  to  an  acceptance,  see  Rousch  v.  Duff, 
35  Mo.  312.  A  failure  to  return  a  check  by  the  drawee  is  not  of  necessity  an 
acceptance  of  it.  The  circumstances  of  the  case  must  determine  whether  the 
retention  of  the  check  amounted  to  an  acceptance:  Overman  v.  Hoboken 
City  Bank,  1  Vroom  61.  Keeping  a  check  by  bank  on  whom  drawn  twenty- 
four  hours  is  not  an  acceptance :  Overman  0.  Hoboken  City  Bank,  2  Vroom 
563.    As  to  what  amounts  to  an  acceptance :  Hunter  v.  Cobb,  1  Bush  239. 
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drawee,  by  which  he  intended  the  bolder  should  understaad  thai 
meant  to  accept  or  pay,  would  bave  amounted  to  an  acceptauc 
any  existing  foreign  bill.{c)  A  letter  written  by  the  drawee  to 
drawer  might  amount  to  an  acceptance,  though  the  drawer  t 
been  dead  and  the  drawee  unacquainted  with  the  fact.(/} 

The  holder  is  now  entitled  to  require  from  the  drawee  an  a 
lute  engagement  in  writing,  duly  signed,  to  pay  in  money  accon 
to  the  tenor  and  effect  of  the  bill,  unincumbered  with  any  condi 
or  qualifications.  A  general  acceptance,  without  any  express  w 
to  restrain  it,  will  be  such  an  absolute  acceptance. 

'  If  the  drawee  offer  a  qualified  acceptance,  the  holder  may  ei 
refuse  or  accept  the  ofier.  If  he  mean  to  refuse  it,  he  may 
the  bill,  and  should  give  notice  of  the  dishonor  to  the  antece 
parties.  If  he  intend  to  acquiesce  in  it,  he  must  give  notice  ol 
nature  of  the  acceptance  to  the  previous  parties,  and,  it  sh 
eeem,  must  obtain  their  consent,(^)  or  they  will  be  discharged 
but  he  must  not  protest  or  note  the  bill,  or  give  a  general  notic 
dishonor,  *for  he  would  thereby  preclude  himself  fron 
L         J    covering  against  the  acceptor.(t ) ' 

(e)  Billing  c.  Devaui,  1 1  L.  J.,  C.  P.  38 ;  3  M.  A  0.  565  (42  E.  C.  L.  R.) 

{/)  Ibid. 

(g)  Perfaape  it  niieht  not  be  neoessarj  to  obtain  the  cooBent  to  an  ac 
once  for  part  of  the  ainonnt. 

It  h&B  hceu  doabt«d  whether  an  acceptance  pajable  at  a  particular  | 
and  Dot  otherwise  or  elsewhere,  can  be  eafel;  taken  without  the  conae 
the  prior  parties  since  1  &  2  Qeo.  4,  c.  7S. 

(A)  Chittj  on  Bills,  9th  ed.  300 ;  Mariua  68,  85 ;  and  see  the  obserrn 
of  Baylej,  J.,  in  Sebag  c.  Abitbol,  4  M.  &  Sol.  462 ;  1  Stark.  79  (2  E.  C.  L 
s.  c. ;  and  the  answers  of  the  juilfi;eB  to  the  third  question  put  to  the 
Rowe  V.  TouDg,  2  B.  it  B.  244;  2  Bligh  391,  a.  c;  Oathwiute  o.  LuDll 
Camp.  179.  Acquiescence  in  an  acceptance  at  a  longer  date  destroj 
Cemedj  against  the  prior  parties  according  to  the  Scotch  law :  Glen,  '2 
115.  So  it  did  according  to  the  old  French  law:  Poth.  49.  The  Cot 
Commerce,  Art.  124,  avoids  oouditional  acceptances,  bat  allows  accept 
for  part  of  the  sum  and  acceptances  Tarjing  in  the  place  of  payment: 
123.  A  varjiog  acceptance,  though  void  as  to  other  parties,  would  be 
ing  between  the  contracting  parties :  Nouguier,  Lettres  de  Change,  ti 
p.  234. 

(t)  Sproat  e.  Matthews,  1  T.  R.  182;  Bentinok  t>.  Dorrien,  6  East  2( 
Smith  336,  s.  c. ;  Chit.  9th  ed.  301. 

'  Where  a  bill  addressed  to  the  drawees  at  their  plaoe  of  rosidenoe  i 
cepted  pajable  at  a  different  town,  this  is  a  material  variation,  and  a  pre 
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Qualified  acceptances  are  of  two  kinds ;  irsty  conditional ;  and, 
secondly,  partial,  or  varying  from  the  tenor  of  the  bill. 

Whether  an  acceptance  be  conditional  or  not  is  a  question  of 
law.(A)  Acceptances,  "to  pay  as  remitted  for,**(0  "to  pay  when 
in  cash  for  the  cargo  of  the  ship  Theti8,"(m)  "  to  pay  when  goods 
consigned  to  him  (the  drawee)  were  sold/'(7i)  an  answer  that  a  bill 
would  not  be  accepted  till  a  navy  bill  was  paid,  have  respectively 
been  held  to  be  conditional  acceptances.  So  where,  on  the  present- 
ment of  bills  of  acceptance,  the  drawee  said  he  would  have  accepted 
them  if  he  had  had  certain  funds  which  he  had  not  been  able  to 
obtain  from  France,  but  that  when  he  did  obtain  them  he  would  pay 
the  bill,  this  was  held  to  amount  to  a  conditional  acceptance.(o) 
The  words  "accepted  payable  on  giving  up  a  bill  of  lading"  con* 
stitute  a  conditional  acceptance,  but  not  a  further  conditibn  to  the 
acceptor's  liability  that  the  bill  of  lading  shall  be  given  up  on  the 
day  of  maturity  of  the  bill.(/?)  When  the  acceptance  is  in  writing, 
and  absolute,  it  may  be  suspended  on  a  condition  by  another  con- 
temporaneous writing.(})^ 

(k)  Sproat  p.  Matthews,  1  T.  R.  182. 

(I)  Banbury  v.  Lisaett,  2  Stra.  1211. 

(m)  Julian  v,  Shobrooke,  2  Wils.  9. 

(n)  Smith  v.  Abbott,  2  Stra.  1152. 

(o)  Mendizabel  v.  Machado,  6  C.  &  P.  218  (26  E.  C.  L.  R.) ;  3  M.  &  Scott 
841,  s.  c. 

(p)  Smith  V,  Vertue,  30  L.  J.,  C.  P.  66;  9  C.  B.,  N.  S.  214  (99  E.  C.  L. 
R.),  s.  c. 

[q)  Bowerbank  v.  Monteiro,  4  Taunt.  844 ;  but  see  1  &  2  Geo.  4,  c.  78,  s.  2 ; 
19  &  20  Vict.  c.  97,  B.  6 ;  and  see  Spiller  v,  Westlake,  2  B.  &  Ad.  157  (22  £. 
C.  L.  R.) }  Gibbon  v.  Scott,  2  Stark.  286  (3  E.  C.  L.  R.). 

ment  at  that  other  town  will  not  char^^e  the  drawers :  Niagara  Bank  v.  Fair 
man  Co.,  31  Barbour  403.  When  a  bill  is  made  payable  at  a  particular  place, 
a  general  acceptance  is  in  legal  effect  an  acceptance  to  pay  at  the  place :  Alden 
V,  Barbour,  3  Indiana  414.  A  bill  addressed  generally  to  the  drawee  in  a 
city  may  be  accepted  payable  at  a  particular  bank  in  the  same  city :  Meyers 
V,  Standart,  11  Ohio  (N.  S.)  29;  Niagara  Bank  v,  Fairman  Co.,  31  Barbour 
403 ;  Troy  City  Bank  ».  Lauman,  19  New  York  477. 

^  An  acceptance  of  a  bill  is  an  absolute  contract  to  pay,  and  it  cannot  there- 
fore be  shown  by  parol  that  it  was  not  absolute :  Ilaverin  v.  Donnell,  7  Smedes 
&  Marshall  244.  The  acceptor  is  bound  to  pay  the  bill  according  to  its  terms, 
a  stipulation  therein  for  attorney's  fees  not  excepted :  Smith  r.  Muncie  Bank, 
29  Indiana  158. 

A  conditional  acceptance  does  not  render  the  acceptor  liable  till  the  fulfill- 
ment of  the  condition :  Liggett  v.  Weed,  7  Kansas  273. 
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But  a  mere  oral  condition  (at  least  if  contemporaneous  with  the 
acceptance)  is  inadmissible  in  evidence  to  qualify  the  absolute  writ- 
ten engagement,  even  between  the  original  parties.  ^*  This  would 
be/*  says  Lord  Ellen  borough,  "incorporating  with  a  written  con- 
tract an  incongruous  parol  condition,  which  is  contrary  to  first 
principles/*(r)  And  though  the  condition  be  written  on  a  distinct 
paper,  it  cannot  be  available  against  an  indorsee  ignorant  of  the 
existei^ce  of  such  a  paper.(«) 

r*1  Q71        ^Though,  when  the  condition  is  performed,  a  conditional 
acceptance  becomes  absolute,  yet,  in  pleading,  it  should 
be  stated  as  a  conditional  acceptance,  with  an  averment  that  the 
condition  has  been  fulfilled.(t)  ^ 

A  partial  or  varying  acceptance  varies  from  the  tenor  of  the  bill, 
as  wher.e  it  engages  to  pay  part  of  the  sum.  Drawee  accepted  a 
foreign  bill  for  1277.  18«.  4(2.,  as  far  as  1007.  part  thereof;  he  was 
sued  on  the  acceptance,  and  it  was  held  good,  pro  tanto^  within  the 

(r)  Hoare  v.  Graham,  3  Gamp.  57 ;  Adams  v,  Wordley.  1  M.  &  W.  374 ;  2 
Gale  29,  s.  c. ;  Besant  v.  Gross,  10  G.  B.  896  (70  £.  G.  L.  R.).  And  see  ante, 
chap,  viii.,  p.  102,  n.  (m). 

{a)  Bowerbank  o.  Monteiro,  4  Taunt.  844.  See  chapter  vii.  on  Irregular 
Instruments. 

(t)  Langston  v.  Gomey,  4  Gamp.  176  ;  1  Marsh.  176 ;  1  D.  &  R.,  N.  P.  0. 
33 ;  Ralli  o.  Sarrell,  1  D.  &  R.,  N.  P.  G.  33 ;  see  a  form,  Swann  v.  Gox,  1 
Marsh.  176. 


^  If  a  bill  is  accepted  ^'  to  be  paid  when  in  funds,''  and  the  payee  does 
not  except  to  such  acceptance,  he  cannot  resort  to  the  drawer  till  the  acceptor 
refuses  to  pay  after  he  has  funds :  Andrews  v.  Baggs,  Minor  173  \  GampbeU 
V,  Pettengill,  7  Greenl.  126 ;  see  Knox  v.  Reeside,  1  Miles  294 ;  Gallery  v. 
Prindle,  14  Barboar  186.  When  one  accepts  an  order  payable  out  of  a  cer- 
tain note  when  collected,  but  dies  before  the  money  is  collected,  and  it  is 
afterwards  received  by  his  personal  representatives,  they  are  liable  in  their 
representative  character  upon  the  contract  of  their  testator:  Swansey  v. 
Breck,  10  Alabama  533.  The  addition  of  the  word  "administrator"  to  the 
name  of  the  acceptor  of  a  bill  of  exchange  does  not  qualify  his  liability  or 
make  his  acceptance  a  conditional  one :  Tassey  v.  Ghurch,  4  Watts  &  Ser- 
geant 346.  When  a  factor  accepts  a  planter's  order,  payable  "  when  in  funds," 
it  amounts  to  a  promise  to  pay  out  of  the  first  funds  of  the  planter  which  shall 
come  into  his  hands,  deducting  the  necessary  advances  for  plantation  expenses ; 
and  he  cannot  defend  himself  against  an  action  on  the  acceptance  by  showing 
that  he  has  never  been  in  funds  over  and  above  the  amount  of  a  debt  due  him 
by  the  planter  at  the  time  of  the  acceptance :  Hunter  o.  Ingraham,  1  Strob- 
hart  271 ;  see  Goffman  v.  GampbeU,  87  111.  98. 
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castom  of  merchants.  (t«)  Or,  to  pay  at  a  different  time  from  that 
at  which  the  bill  is  made  payable  by  the  drawer.(v)  A  bill  was  ac- 
cepted in  this  form,  '^Accepted  on  the  condition  of  its  being  renewed 
till  28th  Not.  1844/'  This  was  held  to  be  a  varying  acceptance 
on  which  the  holder  might  insist  against  the  acceptor,  and  that  the 
word  renewed  might  be  read  to  mean  an  extension  of  the  time  when 
the  bill  was  to  become  payable.(a;)  An  acceptance  which  unnecessa- 
rily and  inaccurately  states  the  time  of  maturity  is  not  a  varying 
acceptance.(y) 

Before  the  1  &  2  Geo.  4,  c.  78,  it  was  a  point  much  disputed 
whether,  if  a  bill  payable  generally  was  accepted  payable  at  a  par- 
ticular place,  such  an  acceptance  was  a  qualified  one.  That  statute, 
however,  has  now  settled  that  an  acceptance  payable  at  a  banker's 
or  other  particular  place  is,  as  against  the  acceptor^  a  general  ac- 
ceptance unless  the  acceptor  express  in  his  acceptance  that  the  bill 
is  payable  there  only, (2;)  and  not  otherwise  or  elsewhere,  (a)  ^ 

If  the  customer  of  a  banker  accept  a  bill  and  make  it  payable  at 
his  banker's,  that  is  of  itself  a  sufficient  authority  *to  the  r^ic-iog-i 
banker  to  apply  the  customer's  funds  in  paying  the  bill.(&) 

(u)  WegerBloffe  v.  Keene,  1  Stra.  214. 

(ff)  M0II07  283;  Walker  v.  Atwood,  11  Mod.  190.  In  this  case  the  accept- 
ance was  held  good  within  the  custom  of  merchants,  but  the  case  is  no  au- 
thority to  show  that  the  prior  parties  would  not  be  discharged  if  such  an 
acceptance  were  taken  without  their  consent. 

(«)  Russell ».  Phillips,  19  L.  J.,  Q.  B.  296 ;  14  Q.  B.  891  (68  E.  0.  L.  R.),  8.  c. 

(V)  Fanshawe  v.  Peat,  26  L.  J.,  Ex.  314 ;  2  II.  &  N.  1,  s.  c. 

(z)  An  acceptance  omitting  the  word  only^  and  stating  the  bill  to  be  payable 
at  a  particular  place,  and  not  elsewhere,  is  a  special  acceptance :  Siggers  v, 
Nichols,  Q.  B.,  H.  T.  1839 ;  3  Jurist  34,  s.  c. 

(a)  It  will  be  observed  that  this  part  of  the  statute  applies  to  all  bills, 
foreign  as  well  as  inland.     See  as  to  the  effect  of  the  statute  chap,  xiv.,  post, 

(h)  Keymer  v.  Laurie,  18  L.  J.,  Q.  B.  218. 

'When  the  drawee  of  a  bill  accepts  payable  at  a  particular  place  he  is 
considered  the  principal  debtor,  and  a  suit,  as  in  other  cases  of  a  precedent 
debt  or  duty,  is  a  sufficient  demand ;  it  will  be  a  good  defence,  however,  to  show 
that  he  was  at  the  place  ready  to  pay  according  to  the  acceptance  :  Green  v. 
Goings,  7  Barbour,  Sup.  Ct.  652.  When  the  drawee  of  a  bill  payable  at  sight 
accepted  it,  *^  if  it  be  presented  at  a  particular  time,"  he  will  be  liable  on  it, 
although  not  presented  at  that  time:  Clarke  0.  Gordon,  3  Richardson  311. 
''  Paid  on  this  order  forty  dollars,"  written  above  the  name  of  the  drawee, 
does  not  restrict  the  acceptance  to  that  amount :  Peterson  0.  Hubbard,  28 
Mich.  197. 
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Aa  to  the  manner  in  which  a  bill  drawn  or  accepted  pajabi 
particular  place  Bhould  be  presented  for  payment,  aod  as  to  th 
of  pleading,  Bee  the  next  chapter  on  pRESEirrMBNT  for  F&v 

Although,  as  we  have  seen,  there  cannot  be  two  acceptaiK 
the  same  bill,  except  for  honor, (c)  yet  if  such  a  second  accej 
be  on  the  bill  it  may  amount  to  a  guarantee. {li ) 

If  the  drawee  of  a  foreign  bill,  drawn  in  sets,  accept  boll 
and  they  are  afterwards  in  the  hands  of  two  different  hold( 
may  become  liable  to  each.((!) 

The  liability  of  the  acceptor,  though  irrevocable  when  complt 
does  not  attach  by  merely  writing  his  name,  but  upon  the 
quent  delivery  of  the  bill,  or  upon  communication  to  some  | 
interested  in  the  bill  that  it  has  been  so  accepted.  "  La  raisoi 
says  Pothier,  "que  le  concours  de  volont^s,  qui  forme  un  co 
est  un  concours  de  volont^s  que  les  parties  se  sont  r^ciproqu 
d^clar^s;  sans  cela,  la  volont^  d'une  partie  ne  peut  acqui 
droit  Si  I'autre  partie,  ni  par  consequent  Stre  irrevocable.  S 
ces  principes  pour  que  le  contrat  entre  le  propri4taire  de  la  le 
celni  Bur  qui  elle  est  tir^e  soit  parfait,  il  ne  auffit  pas  que  e 
ait  eu  pendant  quelque  temps  la  volenti  d'accepter  la  lettrc.  e 
ait  ^crit  au  has  qu'il  I'acceptait;  tant  qu'il  n'a  pas  d^clart 
Tolonte,  le  contrat  n'est  pas  parfait ;  il  peut  changer  de  volo 
rayer  son  acceptation." 

Hence  it  follows  that  if  the  drawee  has  written  bis  name  i 
bill  with  the  intention  to  accept,  he  is  at  liberty  to  cancel  his  a 
anoe  at  any  time  beforo  the  bill  is  delivered,  or  at  leaBt  befoi 
fact  of  acceptance  is  communicated  to  the  holder.(y) 


[•199] 


*If  a  banker,  with  whom  a  bill  is  made  payable  1 
acceptor,  cancel  the  acceptance  by  mistake,  withou 

(c)  Ab  to  which  Bea  Acokptahcs  supra  Psotbst. 

(d)  Jackson  t>.  Hudson,  2  Camp.  447. 

le)  See  Holdavrorth  v.  Hunter,  10  6.  &  C.  451  (21  E.  C.  L.  R.) ;  Pen 
Jopp,  Ibid. 

If)  Thornton  ».  Dick,  4  Esp.  270 ;  Trimmer  v.  Oddie,  Bayley,  6th  « 

(ff)  Coi  p.  Troy,  6  B.  &  Aid.  474  (7  £.  C.  L.  R.) ;  1  D.  &  R.  38,  b.  ■ 

Beotinck  c.  Dorrien,  6  East  199 ;  2  Smith  337,  a.  c. ;  Marius  20 ;  and  m 

D.  DenistoDn,  6  Eich.  483  ;  Chapmaa  t>.  Cottrell,  34  L.  J.  186 ;  Van  Di 

Bank  t>.  Tiotoria  Bank,  L.  R.,  3  Pr.  C.  526;  40  L.  J.,  Pr.  C.  2S. 
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want  oF  due  care,  and  return  the  bill  so  defaced,  refusing  to  pay  it, 
he  does  not  thereby  necessarily  incur  any  legal  liability.(A)  But  if 
the  banker  in  so  doing  be  guilty  of  want  of  due  care,  an  action  lies 
against  him  at  the  suit  of  the  holder  for  the  special  damage  actually 
sustained  by  the  cancellation  of  the  bill.  Where  an  acceptance  has 
been  cancelled  by  mistake,  it  is  the  usage  in  the  city  pf  London  to 
return  the  bill  with  the  words  "cancelled  by  mistake*'  written  on 
it.  The  proper  and  safer  mode  of  cancelling  is  to  draw  the  pen 
through  the  name,  so  as  to  leave  it  legible.(t) 

And  upon  the  same  principle  it  has  been  held  that  a  cancellation 
of  the  acceptance  by  mistake  made  by  other  parties  does  not  de- 
stroy the  bill. (A) 
• 

The  acceptor  is  now  c<msidered  in  all  cases  as  the  party  primarily 
liable  on  the  bill.  He  is  to  be  treated  as  the  principal  debtor  to 
the  holder,  and  the  other  parties  as  sureties  liable  on  his  default. (Z) 
The  acceptor  of  a  bill  stands  for  most  purposes  in  the  same  situation 
as  the  maker  of  a  note,  and  therefore  most  of  the  following  obser- 
vations will  apply  to  the  latter  also.* 

(h)  Novelli  V,  Rossi,  2  B.  &  Ad.  757  (22  £.  G.  L.  R.) ;  Warwick  v.  Rogers, 
5  Man.  &  G.  340  (^  E.  0.  L.  R.). 

(i)  See  the  observations  of  Abbott,  C.  J.,  in  Wilkinson  v,  Johnson,  3  B.  & 
C.  428  (10  £.  G.  L.  R.) ;  and  see  Ingham  v.  Primrose,  28  L.  J.,  G.  P.  294 ;  7 
C.  B.,  N.  S.  82  (97  E.  C.  L.  R.). 

(k)  Raper  v,  Birkbeok,  15  East  17.  Query,  as  to  the  effect  of  the  decision  in 
Davidson  v.  Gooper,  11  M.  &  W.  778,  on  some  cases  of  cancellation. 

(I)  Fentnrn  v.  Pocook,  5  Taant.  192  (1  E.  G.  L.  R.) ;  1  Marsh.  14,  s.  c. 

'  The  presumption  is  that  the  acceptor  of  a  bill  of  exchange  has  funds  of 
the  drawer  in  his  hands  to  meet  it ;  and  the  possession  of  such  accepted  bill 
by  the  drawers  is  sufficient  to  entitle  them  to  recover  the  amount  of  the  ac- 
ceptor ;  and  it  mi&es  no  difference  that  the  drawers  took  up  the  bill  by  giving 
a  new  note:  Byrne  v.  Schwing,  6  B.  Monroe  199.  An  acceptance  is  an  ad- 
mission that  the  acceptor  has  funds  of  the  drawer :  Jordan  v.  Tarkingdon,  4 
Devereux  358  ;  Rayborg  o.  Peyton,  2  Wheat.  385 ;  Kendall  v.  Galvin,  3  Shep- 
ley  131 ;  Kemble  v.  Lull,  3  McLean  272;  Byrd  v.  Bertrand,  2  English  321. 
An  acceptance  of  a  bill  is  not  a  collateral  engagement  to  pay  another's  debt, 
and  is  therefore  not  within  the  Statute  of  Frauds  ;  and  when  made  without  con- 
ditions, it  is  an  absolute  engagement  to  pay  the  money  to  the  holder :  Raborg 
0.  Peyton,  2  Wheaton  385;  Storer  v.  Logan,  9  Mass.  60.  The  acceptor  of  a 
bill  is  the  principal  debtor ;  he  cannot  assume  the  attitude  of  a  surety,  though 
only  an  accommodation  acceptor,  and  the  equitable  doctrine  respecting  sure- 
20 
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The  acceptor's  liability  can  onl;  be  discbarged  by  payme 
other  satisfaction,  by  release,  or  by  waiver. 

Payment,  satisfaction,  and  release  we  shall  consider  hereafi 

ties  does  not  apply  to  him  ;  and  if  it  did  it  would  not  avail  him  in  a  suit 
upon  a  written  acceptance.  Tor  which  bj  the  law  merchant  there  is  a  so 
consideration  implied:  Anderson  n.  Anderson,  4  Dana  352.  An  ace 
dation  acceptor  of  a  bill  of  eichanjue  ie  a  Burety  as  to  the  drawer,  but 
cipal  aa  to  the  bolder,  although  the  holder  knew  him  to  be  an  accommc 
acceptor;  In  re  Babcock,  3  Storj  393.  An  acceptance  of  a  bill  bj  p 
not  void  for  want  of  consideration,  when  it  appears  that  there  was  then 
due  from  the  acceptor  to  the  dniwer,  on  account  of  which  the  bill  was  i 
Fisher  r.  Beckwith,  19  Vermont  31  ;  Walker  n.  Sherman,  II  Metca 
The  acceptor  cannot  defend  against  the  payee  on  the  ground  that  ihe  i 
aace  was  without  consideration  (an  accuuimodation  acceptance),  ■ 
known  to  the  payee ;  Grant  o.  Ellicott,  7  Wendell  227  ;  Towsley  e.  St 

2  Peters  183  ;  Warder  o.  Tucker,  7  Maaa.  432.  To  entitle  the  hdde 
bill  to  recover  the  auiount  of  one  who  accepted  without  couBidernti 
must  be  aa  innocent  bon/i  JJde  holder  for  value  in  the  usual  course  o 
nesB  without  notice :  Bojzgs  v.  Lancaster  Bank,  7  Watts  &,  Sergeant  33 
tfaia  case  does  not  show  that  the  burden  of  proving  this  is  in  the  first  in 
on  the  holder,  or  thaf  proof  of  the  fact  that  the  defendant  was  an  ace 
dation  acceptor  is  enough  to  cast  the  burden  on  him.  The  mere  aoce 
of  a  draft  does  not  give  the  accephir  a  right  of  acdon  against  the  di 
Suydam  v.  Coomba,  3  Green  133.  Where  the  drawer  has  paid  the  hill 
payees,  after  the  acceptors  have  refused  to  pay  it,  he  has  the  right  to  e 
acceptors  in  the  name  of  the  payee  for  his  own  benefit:  Davis  u.  McCi 

3  McLean  3ill.  '  If  the  acceptor  of  a  bill  of  esehanf;e,  after  it  has  come 
hands,  puts  it  again  in  circulation,  he  admits  it  to  be  a  Hnhsisting  hi 
cannot  be  allowed  to  allege  in  an  action  against  him  that  it  was  paid 
that  time :  llinton  v.  Bank  of  Columbus,  9  Porter  463. 

On  the  acceptance  of  a  bill  the  presumption  of  law  is  that  the  drawe 
funds  to  pity  it,  and  the  drawer,  if  obliged  to  pay  it,  may  maintain  an 
against  the  acceptor  on  this  legal  presumption.  But  when  the  evidence 
that  the  acceptance  was  made  without  funds,  the  presumption  ia  on  thi 
side,  and  there  is  an  implied  promise  that  the  drawer  put  the  drawee  in 
Thurninn  ».  Van  Brunt,  1 9  Barbour  409.  The  drawer  of  a  bill  not  n 
ble  on  ita  face,  to  whom  it  has  been  returned  in  default  of  payment 
acceptor,  may  maintain  an  action  thereon  against  the  acceptor  in  h 
name  without  the  indoraement  or  assignment  of  the  payee.  The  acce 
is  an  admission  of  funds  of  the  drawer  in  the  hands  of  the  acceptor:  C 
o.  Leddie's  Adm'r,  7  Casey  50ij.  The  drawer,  after  presentment  and  : 
by  the  acceptor,  may  maintain  an  action  against  him :  Kinney  d.  He. 
Arkansas  397  ;  Pilkington  v.  Woods,  10  Indiana  432.  An  accommodat 
ceptor  who  bas  paid  a  bill  for  which  no  funds  were  provided  by  the  ( 
may  recovsr  from  him  the  amount  on  an  implied  contract  of  indemail 
Barry  e.  Withers,  8  Wright  356,    Acceptance  without  payment  gir 
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is  a  general  rule  of  law  that  a  simple  contract  may,  before 
h,  be  waived  or  discharged  without  a  deed  and  without  coiisid- 
10 ;  but  after  breach  there  can  be  no  discharge,  except  hj  deed 
io<i  suSicient  consideration,  (m)  To  this  rule  it  has  been  re- 
'dlj  held  that  contracts  on  bills  of  exchiinge  form  an  exception, 
lat  the  liabihty  of  the  acceptor  or  other  party  remote  or  im- 
ne,  though  'complete,  may  be  discharged  by  an  express 
iciation  of  his  claim  on  the  part  of  the  holder,(n)  with-  L  "  -I 
onsideration.  This  exception  seems  at  6rst  eight  to  violate  a 
imcntal  rule,  hut  the  reiison  may  be  that  the  distinction  between 
.'Q^e  under  seal  and  a  release  not  under  seal  is  quite  unknowa 
3st  foreign  countriea.  An  express  and  complete  renunciation 
le  holder  of  his  claim  on  any  parfy  to  the  bill  is  therefore,  ao- 
iig  to  the  law  merchant,  equivalent  to  a  release  under  seal. 
as  it  would  be  highly  inconvenient  to  introduce  nice  distinc- 
and  nice  questions  of  international  law,  all  the  contracts  ou  a 
;ii  bill,  though  negotiated  or  made  in  England,  and  all  the  con- 
9  on  an  inland  bill,  depending  as  they  do  on  the  same  law  mer- 
'.,  may  he  so  released.  And  such  a  relaxation  of  the  general 
in  the  case  of  hills  of  exchange  is  not  unreasonable  on  another 

Com.  Diy.  Action  on  tbo  Case  in  AsBuuijisit,  G. ;  Fitch  p.  Sutton,  5 
^30;  Dobson  V.  Espie,  26  L.  J.,  Ex.  24]  ;  2  H.  4  N.  7!>,  s.  c. 

The  law  HeemB  now  to  be  bo  i^ettled  in  accordance  witb  prior  dectiiioiiH, 
ith  tbe  law  of  France  and  other  countries,  where  the  distiactlon  between 
i  contracts  and  contracta  under  seul  Is  unknown.  "  Le  cr^ancier  peut 
ccr  i  son  droit  d'exi(;er  le  pnyement  de  oe  que  lui  doit  son  di'biteur ; 
^e  qu'on  appelle  faire  remise. ''  (PardexNUH,  Droit  Coimncrcial,  vol.  1, 
:.  6tb  ed.,  Pane.)  See  the  judgment  of  Parke,  B.,  in  Foster  e.  Pawber, 
■h.  851 ;  Bee  also  Nouguier  des  Lettres  de  Chanj;e,  vol.  I,  p.  fl.VJ.  See 
JobHon  V.  Espie,  26  L.  J.,  Ei.  240 ;  2  H.  &  N.  79,  s.  C. ;  and  Story  on 
B.2ti6. 

lor  no  right  of  actJon  against  the  drawer :  Planters'  Bank  r.  Douglass,  S 
609. 

hough  the  legal  presumption  is  that  the  acceptor  had  funds  of  the 
■r,  and,  therefore,  that  he  was  the  prime  debtor  ;  jet,  where  the  bills  ol 
rifie  are  drawn  upon  letters  of  credit  to  enable  a  party  to  purehaae  and 
uerchandise,  this  presumption  is  rebutted,  and  the  drawer  becomes  the 
ry  debtor,  nod  is  liable  to  the  occL'ptor  for  his  advances.  But  if  tht 
lor  has  notice  that  one  of  two  joint  drawers  of  such  a  bill  has  inerclj 
1  his  name  to  give  currency  to  the  bill,  such  drawer  is  no  more  liable  tc 
:ceptor  than  if  he  had  merely  indorsed  the  hill:  Turner  v.  Browder,  f 
216. 
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ground.  The  money  due  at  the  maturity  of  a  bill  of  exchange  is 
in  practice  expected  to  be  paid  immediately,  and,  in  many  cases, 
with  remedies  over  in  favor  of  the  debtor.  Parties  liable,  who  are 
expresi^ly  told  that  recourse  will  not  in  any  event  be  had  to  them, 
are  almost  sure  in  consequence  to  alter  their  conduct  and  position. 
Joint  indorsees  against  acceptors :  It  was  proved  that  the  plaintiffs 
knew  the  acceptance  was  for  the  accommodation  of  the  drawer,  and 
that  they  had  said  at  a  meeting  of  the  defendant's  creditors,  ^^  that 
they  looked  to  the  drawer,  and  should  not  come  upon  the  acceptors." 
They  had  at  this  time  goods  of  the  drawer  in  their  hands  which 
afterwards  turned  out  of  little  value.  Lord  Ellenborough  directed 
the  jury  to  consider  "  whether  the  language  employed  by  the  plain- 
tiffs amounted  to  an  absolute  unconditional  renunciation  by  them, 
as  holders  of  the  bill,  of  all  claims  in  respect  of  it  upon  the  defend- 
ants as  acceptors.  In  that  case  the  acceptors  were  discharged  from 
their  liability :  the  holders  had  made  their  election  and  could  now 
openly  proceed  against  the  drawer.  On  the  other  hand,  if  the  words 
only  imported  that  they  looked  to  the  drawer  in  the  first  instance, 
that  it  was  not  then  necessary  to  come  upon  the  acceptors,  and  that 
^  ^^--.    they  should  not  resort  to  them  if  *8atisfaction  could  be  ob- 

r*2on 

•-  ■'  tained  in  another  quarter,  they  did  not  waive  their  remedy 
by  this  conditional  promise,  and  the  acceptors  still  continued  liable 
until  the  bill  should  be  actually  paid."(o)  Receiving  interest  from 
the  drawer  will  not  discharge  the  acceptor.  Nothing  short  of  an 
express  discharge  will  do.(jt?)  Where  the  discharge  is  entirely  in 
writing,  its  interpretation  and  effect  is  for  the  court ;  where  it  is 
not,  the  question  is  for  the  jury.  If  the  renunciation  be  not  express 
and  for  the  whole  amount,  there  must  be  a  consideration. (9)^ 

(0)  Whatley  v.  Tricker,  1  Camp.  35. 

(p)  Dingwall  v,  Dunster,  Doug.  235;  and  Black  v.  Peel  and  Walpole  v. 
Pulteney,  there  cited  ;  Anderson  v.  Cleveland,  13  East  430,  n. ;  Farquhar  v. 
Southey,  M.  &  M.  14 ;  2  C.  ife  P.  497  (32  E.  C.  L.  R.),  a.  c. ;  Adams  v.  Gregg* 
8  Stark.  531  (3  E.  C.  L.  R.) ;  Stevens  r.  Thacker,  Peake  187.  So  it  has  been 
held  that  a  right  to  sue  the  drawer  may  be  waived:  Delatorre  r.  Barclay,  1 
Stark.  7  (2  E.  C.  L.  R.) ;  see  Cartwright  v,  Williams,  2  Stark.  340,  ante; 
Adams  v.  Gregg,  2  Stark.  531  (3  E.  C.  L.  R.)  ;  see  Story  on  Bills,  s.  252;  see 
also  Steele  v,  Ilarmer,  15  L.  J.,  Exch.  217  ;  14  M.  &  W.  831,  s.  c,  and  4  Exch. 
1,  in  error.     As  to  pleading  a  waiver,  see  Steele  v,  Benham,  3  D.  &  L.  506. 

iq)  Parker  1?.  Leigh,  2  Stark.  228  (3  E.  C.  L.  R.) ;  Farquhar  v,  Southey,  2 
C.  &  P.  497  (12  E.  C.  L.  R.) ;  Owen  v,  Pizey,  11  W.  R.,  C.  P.  21. 

^  Judge  Story  has  not  laid  down  the  law  sojbroadly  as  it  is  assumed  in  the 
text.     He  says :  **  Where  the  renunciation  is  clear,  and  the  intention  to  die- 
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The  cancellation  of  the  acceptor's  name  by  the  holder  is  a  waiver 
of  the  acceptance.  Where  a  third  person  cancels,  it  is  a  question 
for  the  jury  whether  that  cancellation  were  with  the  assent  of  the 
holder.(r) 

The  liability  of  the  acceptor  as  such  will  also  be  extinguished  by 
taking  from  him  a  co-extensive  security  by  specialty. (9)  But  if  the 
new  security  recognize  the  bill  or  note  as  still  existing,  it  is  not  ex* 
tinguished.(^)  Where  one  of  three  partners,  after  a  dissolution  of 
partnership,  undertook,  by  deed  made  between  the  partners,  to  pay 
a  particular  partnership  debt  on  two  bills  of  exchange,  and  that  was 
communicated  to  the  holder,  who  consented  to  take  the  separate 
notes  of  the  one  partner  for  the  amount,  strictly  preserving  his 
right  against  all  three,  and  retained  possession  of  the  original  bills, 
it  was  held  that,  the  separate  notes  having  proved  unproductive,  he 
might  still  resort  to  his  remedy  against  the  other  partners,  and  that 
the  taking,  under  these  circumstances,  the  separate  notes,  and  even 

(r)  SweetiDg  v.  HaUe,  9  B.  &  G.  365  (17  E.  C.  L.  R.) ;  4  M.  &  R.  287,  8.  c. 
Cancellation,  though  it  destroy  rights  on  the  bill  as  payment  does,  need  not 
affect  other  rights  in  the  same  way :  Yglesias  v.  Mercantile  Plate  Bank,  L. 
R.,  3  C.  P.  D.  60,  330. 

(s)  Ansell  v.  Baker,  15  Q.  B.  20  (69  £.  G.  L.  R.). 

It)  Twopenny  t?.  Yoang,  3  B.  &  C.  208  (10  E.  C.  L.  R.) ;  5  D.  A  R.  259,  s.  c. 


charge  unquestionable,  there,  if  there  be  a  sufficient  consideration,  or  an  act 
done  on  the  part  of  the  acceptor,  which  might  not  otherwise  have  been  done, 
which  affects  his  interest,  the  acceptor  will  be  discharged:"  Story  on  Bills,  s. 
266.  There  can  be  no  hesitation  in  assenting  to  this  statement  of  the  law. 
But  there  is  nothing  peculiar  in  this  doctrine  to  bills  of  exchange.  It  is  the 
application  only  oP  principles  well  settled  in  all  other  classes  of  contract.  It 
is  to  be  observed,  also,  that  bills  or  notes  are  not  within  the  rule  that  simple 
contracts  may  be  discharged  by  parol  before  breach ;  it  would  be  more  accu- 
rately expressed,  to  say  that  executory  contracts  may  be  discharged  or  varied 
by  parol  before  breach,  and  then  I  am  not  aware  of  any  principle  or  cases 
which  would  confine  it  to  simple  contracts.  If  A.  agreed  to  build  a  house  for 
B.,  or  to  sell  him  certain  materials,  whether  by  articles  under  seal  or  not,  A. 
and  B.  may  before  breach  vary  such  agreement  by  parol.  But  if  the  consid- 
eration on  either  side  is  executed,  or  just  so  far  as  it  is  executed,  it  is  no  longer 
an  executory  but  an  executed  contract,  and  an  accord  without  satisfaction  is 
no  bar.  A  bond,  a  bill,  a  note,  the  price  to  be  paid  for  making  a  coat,  build- 
ing a  house  or  selling  a  barrel  of  flour,  if  the  service  has  been  perrformed,  or 
the  merchandise  delivered,  though  a  credit  is  given,  are  debita  inpresenti, 
solvenda  in  futuro,  and  cannot  be  released,  unless  by  an  instrument  under 
seal,  or  an  agreement  founded  upon  sufficient  consideration. 
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*afterwards  renewing  them  several  timefl  successirel; 
^  -I  not  amount  to  eatisfaction  of  the  joint  debt.(u)  £ 
general,  the  taking  a  separate  bill  of  one  of  two  joint  accept 
a  former  bill  is  a  relinquiBbment  of  all  claim  on  the  ( 
security,  (a;) 

A  plea  of  waiver  must  state  that  the  party  waiving  was  thel 
of  the  bill  at  the  time  of  the  waiver,{y} 

By  acceptance,  the  drawee  admits  the  signature  and  capac 
the  drawer,  and  cannot,  after  thus  giving  the  bill  currency,  t 
mitted  to  prove  that  the  drawer's  signature  was  forged.(2)' 
moreover  admits,  and  so  does  the  maker  of  a  promissory  noti 
then  capacity  of  the  payee,  to  whose  order  the  bill  or  note  is 
payable,  to  indorse.  Hence  the  acceptor  is  estopped  from  s: 
tbat  the  payee  being  a  bankrupt  could  not  endorse, (a)  and 

(«)  Bedford  i>.  Deakin,  2B.  A  Aid.  210;  2  Stark.  178,  b.c.[3E.  C.  L. 

[x)  Evans  B.  Drummond,  4  Egp.  89 ;  Beed  e.  White,  5  Esp.  122;  Thoi 
B.  Percival,  5  B.  &  Ad.  925  (27  E.  C,  L.  R.)  ;  3  N.  A  M.  667,  a.  C. 

(y)  Steele  c.  Harmer,  15  L.  J.,  Exoh.  217  ;  14   M.  &  W.  136,  s.  c. 
this  point  af&rmed  in  error,  4  Esch.  1. 

(z)  Price  K.  Neal,  3  Burr.  1354 ;  1  W.  Bl.  390,  s.  c.  ;  Porthouse  o.  Pat 
Camp.  82  ;  Prince  u.  Brunatte,  1  Binj;.  N.  C.  435  (STE.  C.  L.  R.) ;  1 
342  ;  3  Dowl.  382,  a.  c. ;  Wilkinson  v.  Lutnidge,  1  Stra.  648 ;  Jenya  c.  Fi 
2  Stra.  946 ;  and  eee  Base  v.  CUve,  4  M.  A  Sel.  13  ;  4  Camp.  78,  a.  c. ;  PI 
V.  Im  Thum,  L.  R.,  1  C.  P.  463  ;  35  L.  J.  220,  s.  c. 

(a)  Drayton  v.  Dale,  2  B.  &  C.  293  (9  E.  C.  L'.  R.) ;  3  D.  4  Ry.  534, 
Braitbwaite  t>.  Qardlner,  8  Q.  B.  473  (55  E.  C.  L.  R.). 

*  An  acceptor  ia  bound  to  know  the  drawer's  handwriting,  andcanDot 
payment  to  a  bon&jide  holder,  thouf^h  the  bill  be  a  forgery :  Bank  of  I 
States  V.  Bank  of  Georgia,  10  Whealcn  333 ;  Levy  v.  Bank  of  the  I 
Scales,  I  Binney  27  i  s.  c.  4  Dallas  234.  The  acceptance  of  a  bill  ix  i 
mission  of  its  execution  by  the  drawee :  Peoria  and  Oquawba  Railroad 
Neill,  16  Illinois  269.  Acceptance  of  a  bill  admits  the  signature  of  the  di 
but  not  of  the  payee,  whether  it  be  payable  to  the  drawer's  own  onier 
that  of  another  person ;  Williams  c.Dreiel,  14  Maryland  566  ;  Claflinr 
fin,  8  Bosworth  689.  An  acceptance  is  an  admission  of  funds :  Qilli 
Myers,  31  Illinois  525.  The  drawee  is  bound  to  know  the  handwriting 
drawer,  and  if  the  drawer's  name  is  -forj^ed,  he  must  bear  the  loss.  I 
the  draft  has  been  altered  to  a  larger  sum,  he  can  recover  back  the  eioee 
the  amount  of  the  genuine  draft :  National  Park  Bank  d.  Ninth  Kb 
Bank,  46  New  York  77;  55  Barbour  87;  7  Abbott,  Pr.  N.  S.  120;  see 
man  v.  Bank  of  Milwaukee,  12  Wallace  181. 
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from  saying  that  a  second  bankruptcy  before  the  acceptance  pre- 
cluded him  from  indorsing,  though  the  effect  of  such  second  bank- 
ruptcy were(ft)  to  vest,  ipsofactOy  all  the  bankrupt's  property  in  his 
a8signees.(c)  Neither  can  the  acceptor  be  allowed  to  defeat  the 
indorseqoent  by  setting  up  the  infancy  of  the  payee.(^  Nor  can 
the  acceptor  plead  that  the  drawer  to  whose  order  the  bill  was  made 
payable,  being  a  corporation,  had  no  authority  to  indorse  \(e)  nor 
that  the  drawer  was  a  married  woman,  although  as  the  husband  may 
sue  or  indorse,  the  consequence  may  be  that  the  acceptor  may 
possibly  be  compelled  to  pay  the  bill  twice.(/)  Nor  that  the  draw- 
ing and  first  indorsing  were  in  the  name  of  a  deceased  person. (^) 
But  the  acceptance  of  a  bill  drawn  and  indorsed  in  the  name  of  a 
really  existing  person  is  no  ^admission  of  the  handwriting 
of  the  indor8er^{h)  unless  at  the  time  of  the  acceptance  the  >  "*  ^ 
drawee  knew  of  the  forgery,  and  intended  that  the  bill  should  be 
put  into  circulation  by  a  forged  indorsement.(t)  And  the  acceptance 
of  a  bill  purporting  to  be  already  indorsed  by  the  payee,  not  being 
the  drawer,  is  no  admission  of  the  genuineness  or  validity  of  the 
indorsement,(y)  and  it  is  conceived  that  the  law  is  the  same  though 
the  bill  be  payable  to  the  drawer's  own  order.(A:)  So  where  the 
drawing  is  by  procuration,  the  authority  of  the  agent  to  draw  is 
admitted,  but  not  his  authority  to  indorde.(Z)  But  where  the  bill  is 
drawn  in  a  fictitious  name^  the  acceptor  undertakes  to  pay  to  an 
indorsement  by  the  same  hand.(?n)     A  plea  to  the  jurisdiction  only 

(6)  6  Geo.  4,  c.  16.  s.  127. 

\c)  Pitt  r.  Obappelow,  8  M.  &  W.  616. 

{d)  Taylor  p.  Crocker,  4  Esp.  187  ;  Jones  v,  Darch,  4  Price  300. 

(e)  Halifax  r.  Lyle,  19  L.  J.,  Exch.  197 ;  3  Exch.  446,  s.  c. 

(/)  Smith  t>.  Marsack,  18  L.  J.,  C.  P.  68 ;  6  C.  B.  486  (60  E.  C.  L.  R.). 

\g)  Ashpitle  v,  Bryan,  32  L.  J.,  Q.  B.  91  ;  3  Best  &  S.  474  (113  E.  C.  L.  R:); 
affirmed  in  error,  33  L.  J.,  Q.  B.  828. 

(h)  Smith  r.  Chester,  1  T.  R.  655 ;  Carvick  v.  Yickery,  Doag.  2d  ed.  653, 
n.  134. 

(i)  Beeman  r.  Duck,  11  M.  &  W.  251., 

\j)  Tucker  v.  Robarts,  18  L.  J.,  Q.  B.  169  j  22  L.  J.,  Q.  B.  270 ;  in  error, 
16  Q.  B.  560  (71  E.  C.  L.  R.),  s.  c. 

(k)  Story  on  Bills,  p.  489 ;  but  see  a  dictum  of  Patteson,  J.,  in  Tucker  v, 
Robarts,  supra;  Beeman  v.  Duck,  supra;  Garland  v,  Jacomb,  L.  R.,  8  Ex. 
216. 

[1)  Robinson  r.  Yarrow,  7  Taunt.  455  (2  E.  C.  L.  R.)  •,  1  Moore  150 ;  see 
antSj  p.  34. 

(m)  Cooper  v.  Mayer,  10  B.  &  C.  468  (21  E.  C.  L.  R.) ;  5  M.  &  R.  887  ;  Bee- 
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or  an  inferior  court,  though  admitting  the  allegations  of  accept 
notice  of  dishonor,  etc.,  does  not  admit  that  they  took  place  n 
the  juri8diction.(n) 

A  forgery  is  incapahle  of  ratification,(tf)  bat  if  the  drawee 
once  admitted  that  the  acceptance  is  in  bia  own  handwriting 
thereby  given  currency  to  the  bill,  he  cannot  afterwards  exon 
himself  by  showing  that  it  was  forged.(^) ' 

man  v.  Duck,  11  M.  4  W.  251 ;  and  we  Taylor  v.  Croker,  4  Eap.  187  ;  I 
Clive,  4  M.  4  S.  13  ;  4  Camp.  78.  See  PhillipB  t>.  Im  Thum,  35  L.  J., 
220;  L.  R.,  I  C.  P.  463.  It  seems  that  a  bill  drnwa  and  iodorsed  in  i 
tious  or  Torged  name  to  the  knowledge  of  the  drawer  should  be  declared 
pajable  to  bearer  :  see  Phillips  v.  Im  Thutn,  ante,  and  Beem&n  c.  Du 
M.  4  W.  251. 

(n)  Seven  v.  Gheetham.  L.  R.,  9  C.  P.  420. 

(d)  Brook  V.  Hook,  L.  R.,  6  Esoh.  89  ;  40  L.  J.  50. 

(p)  Leaob  v.  Buchanan,  4  Esp.  226,  so  held  by  Lord  EUenborough. 

'Where  the  maker  of  a  note  draws  it  payable  to  a  real  person  and 
hia  indorsement  and  puts  the  note  into  circulation,  in  an  action  by  a  boi 
holder  against  the  maker,  proof  of  the  iodorsement  is  unnecesftar;  ;  the 
will  be  estopped  frooa  saying  that  it  is  not  genuine :  Meacher  v.  Fort, 
(South  Carolina)  227.  A  party  indorsing  a  promissory  note  impliedly  t 
its  genuineness  as  well  as  that  or  all  previous  indorsements  ;  and  thou 
indorsee  in  declaring  against  him  may,  in  usual  form,  allege  the  mak 
the  note  and  its  indorsement  to  the  defendant,  yet  he  cannot  be  requi 
prove  it:  Woodward  v.  Harbin,  I  Alabama  104.  If  the  maker  of  i 
makes  it  payable  to  a  fictitious  person,  and  puts  it  in  circulation  with  I 
titiouB  name  written  on  it,  or  If  he  makes  it  payable  to  a  real  person  and 
his  indorsement  OT  procures  it  to  he  done,  and  then  puts  it  in  circnlati 
is  estopped  to  say  that  it  is  not  genuine;  Fort  b.  Meaoher,  Riley  2i 
note  payable  to  the  order  of  a  real  person,  and  indorsed  in  a  haadwriti 
sembling  and  intended  to  pass  for  his,  cannot  he  considered  as  payabl 
fictitious  payee  and  so  negotiable  without  being  indorsed :  Dana  r.  I 
wood,  19  Pick.  99.  A  paper  purporting  to  be  a  bill  of  exchange,'  ha 
blank  for  the  payee's  name,  may  be  filled  up  at  any  time  by  a  bonS^dtb 
bnt  until  it  is  so  filled  up  a  suit  will  not  lie  on  it  agmnst  the  acoeptor :  t 
how  t>.  Boyle,  7  Blackford  56. 

The  maker  of  a  note  cannot  defend  an  action  brought  by  an  indorse* 
the  ground  that  the  payee  was  on  infant:  Garner  o.  Cook,  30  Indian 
An  acceptor  of  a  bili  cannot  plead  that  the  drawer  is  a  married  woma 
he  is  estopped  from  denying  or  disputing  her  competency :  Cowton  e. 
ersham,  4  P.  F.  Smith  302.  Presumption  that  acceptor  has  funds  of  di 
Trego  V.  Lowrey,  8  Neb.  238.  Acceptor  oannot  plead  want  of  consider 
Nowakr.  Excelsior  Co.,  78  111.  307. 
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By  pajing  one  forged  acceptance  a  man  is  not  estopped  from  set- 
ting up  that  defence  in  the  case  of  another  similar  bill.(9) 

When  goods  or  bills  of  lading  are  sent  to  the  consignee  accom- 
panied by  a  bill  of  exchange  for  his  acceptance,  he  "^must  r«0A4-| 
accept  the  bill  before  he  can  acquire  or  transfer  any  prop- 
erty in  the  goods  or  bills  of  lading. (r)  So  when  a  check  was  sent 
in  respect  of  a  promised  renewal,  the  acceptor  cannot  take  the  check 
without  renewing  the  acceptance. («) 

(q)  Morris  v,  Bethell,  L.  R.,  5  C.  P.  47. 

(r)  Shepherd  v,  Harrison,  L.  R.,  5  H.  L.  116 ;  40  L.  J.,  Q.  B.  149. 

(s)  Torrance  v.  Bank  of  British  North  America,  L.  R.  4,  P.  C.  246. 
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A  PERSONAL  demand  on  the  drawee  or  acceptor  is  not  neces* 

r*2061    ^^^I'iP)     ^*  '^  sufficient  if  the  bill  be  exhibited  and  *pay- 
ment  be  demanded  at  his  usual  residence  or  place  of  busi- 
ness of  his  wife  or  other  agent ;  for  it  is  the  duty  of  the  acceptor, 
if  he  is  not  himself  present,  to  leave  provision  for  the  pajment.(i)^ 

(a)  And  it  has  been  held  in  America  that  if  made  by  a  hotary  on  the 
drawee  in  the  street,  away  from  his  place  of  business,  it  is  insufficient:  Byles 
on  Bills,  6th  American  edition,  p.  316. 

[b)  Matthews  ».  Haydon,  2  ^sp.  509  ;  Brown  v,  M*Dermot,  5  Esp.  265.  If 
the  bill  be  payable  at  a  particular  place,  see  j^o^^,  p.  215. 

^  A  demand  by  a  notary  in  the  street  upon  the  acceptor  of  a  bill  payable 
generally  is  not  a  sufficient  demand.    It  should  be  made  at  his  place  of  busi- 
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And  it  is  suflScient  if  payment  be  demanded  of  an  agent  who  has 
been  authorized  to  pay,  or  has  usually  paid  bills  for  the  drawee. 

nesB  :  King  v.  Holmes,  11  Penna.  State  Rep.  465.  The  general  rale  is  that 
where  a  bill  is  accepted  by  partners  the  presentment  for  payment  shoald  be 
at  their  place  of  business  or  at  the  dwelling  honse  of  either  of  them.  And 
if  a  draft  is  addressed  to  the  acceptors  at  a  particular  place,  that  will  be  pre- 
sumed to  be  their  place  of  business :  The  Otsego  County  Bank  v.  Weaver,  18 
Barbour,  S.  C.  Rep.  290.  Demand  must  be  made  on  all  the  makers  of  a 
joint  note :  Arnold  o.  Dresser,  8  Allen  435  ;  Blake  v,  McMillen,  22  Iowa  358. 
Refusal  by  a  clerk  at  the  counting  house  of  drawee  is  sufficient  without  evi- 
dence of  his  authority:  Stainback  v.  The  Bank  of  Virginia,  11  Grattan  260. 
When  demand  is  made  the  bill  itself  must  be  exhibited  :  Freeman  v.  Boynton, 
7  Mass.  483  ;  Masson  ».  Lake,  4  Howard,  U.  S.  Rep.  262 ;  Draper  r.  Clemens, 
4  Missouri  52.  gee  Posey  ©.  Decatur  Bank,  12  Alabama  802;  Bank  of  Ver- 
gennes  v.  Cameron,  7  Barbour,  Sup.  Ct.  143 ;  Whitwell  v.  Johfison,  17  Mass. 
499 ;  Smith  v.  Gibbs,  2  Smedes  &  Marshall  479 ;  Nailor  v.  Bowie,  3  Maryland 
251.  A  demand  of  payment  of  a  lost  note  or  presentment  of  a  copy  is  suf- 
ficient, and  satisfies  the  usual  averment  of  due  presentment:  Hinsdale  9. 
Miles,  5  Conn.  331.  It  is  sufficient  to  constitute  a  demand  and  refusal  to  pay 
a  note  that  the  maker,  on  the  day  that  it  becomes  due,  calls  on  the  holder  at 
his  store  where  the  note  is,  and  informs  him  that  he  cannot  and  shall  not 
pay  it,  and  desires  him  to  give  notice  to  the  indorser,  though  the  note  is  not 
produced :  Gilbert  o.  Dennis,  3  Mete.  495.  A  notice  sent  the  maker  of  a  note 
through  the  post-office,  where  his  residence  is  known,  that  his  note  is  overdue 
and  unpaid,  is  not  sufficient  demand  to  charge  the  indorser:  Stuckert  v. 
Anderson,  3  Wharton  116 -,  Barnes  v.  Vaughan,  6  Rhode  Island  259;  Hart- 
ford Bank  v.  Green,  1 1  Iowa  476. 

On  the  day  a  bill  was  due  a  notary  went  with  it  several  times  to  the  office 
of  the  acceptor,  but  found  the  doors  closed  and  no  person  there  to  answer  his 
demand.  This  was  held  a  good  demand  although  one  of  the  firm  resided  in 
the  place :  Wiseman  v.  Chiapella,  23  Howard  (S.  C.)  368 ;  Bank  of  Louisiana 
V,  Satterfield,  14  Louisiana  Annual  80.  Where  inquiry  was  made  botlr  at 
the  maker's  last  place  of  business  and  his  last  place  of  residence,  from  which 
he  had  recently  removed,  and  he  could  not  be  found,  it  is  sufficient,  and  the 
complaint  in  a  suit  against  the  indorser  properly  avers  presentment :  Paton 
V.  Lent,  4  Duer  231.  As  to  what  diligence  in  seeking  the  maker  or  acceptor 
will  excuse  demand,  see  Gage  v,  Dubuque  Railroad  Co.,  11  Iowa  310;  Graf- 
ton Bank  0.  Cox,  13  Gray  503;  Baumgardner  v.  Reeves,  11  Casey  250; 
Laughlin  v.  Marshall,  19  Illinois  390 ;  Sasser  v,  Whitley,  10  Maryland  98 ; 
Plakto  V.  Patchin,  26  Missouri  389 ;  Packard  v,  Lyon,  5  Duer  82 ;  Benedict 
V.  Caffe,  Ibid.  226. 

Although  a  bill  payable  at  a  particular  bank  is  in  point  of  fact  in  the 
bank,  but  the  bank  is  wholly  ignorant  of  the  fact ;  as  where  a  bill  was  sent 
in  a  letter,  and  the  postman  laid  the  letter  on  the  cashier^s  desk,  but  it  slipped 
through  a  crack  and  was  not  seen  ;  the  fact  that  the  bill  was  thus  really  in 
the  bank  does  not  constitute  a  presentment:  Chicopee  Bank  v.  Philadelphia 
Bank,  8  Wallace  641. 
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Where  a  promissory  note  is  payable  at  either  of  two  places, 
sentment  at  either  of  them  will  saffice.  Thus,  where  a  coi 
bank  note  vas  made  payable  both  at  Tunbridge  and  in  Loi 
presentment  in  Loodon  was  held  sufficient,  thoagh  it  was  pi 
that,  had  it  been  presented  at  Tunbridge,  the  nearest  place,  it  \ 
have  been  ipaid.((r)  But  it  is  conceived  that  presentment  of  a  i 
to  the  London  bankers  of  the  drawee,  though  described  on  the  < 
as  agents,  is  sufficient,  far  the  obligation  to  pay  a  check  mi 
general  depend  on  the  state  of  the  drawer's  account,  whicl 
London  agents  may  not  know.{d)  The  bill  or  note  ought  to  b 
hibited,(e)  for  it  ehonld  be  then  and  there  delivered  up.  The  ; 
presenting  should  also  be  ready  and  authorized  to  receivi 
money,  and  has  no  right  (at  least,  unless  usage  requires  it)  t 
pose  on  the  drawee  any  trouble  or  risk  in  remitting  the  u 
else  w  here.  (/) 

The  bankruptcy  or  insolvency  of  the  drawee  is  no  excuse 
neglect  to  present  for  payment ;  for  many  means  may  rema 
obtaining  payment  by  the  assistance  of  friends  or  otherwise.(j 
has  been  held  in  the  King's  Bench  that  the  shutting  up  of  a 
when  any  demand  there  made  would  have  been  inaudible,  is 
stantially  a  refusal  by  the  bankers  to  pay  their  notea  to  a1 
world.(A)  But  it  was  decided  in  the  same  case,  on  error  in  th 
chequer  Chamber,  that*an  allegation  in  the  declaration  tha 
makers  became  insolvent  and  ceased,  and  wholly  declined  ai 
fused  then  and  thenceforth  to  pay  at  the  plaoe  specified,  s 
r*2071  '^^'''  ''•**^*'  '*  insufBcient,  not  being  "equivalent  to  ai 
gation  of  presentment.(t)  But  it  is  conceived,  notwithi 
ing  the  observations  of  the  court  in  the  last  case,  that  it  cani 

(e)  Beeching  d.  Oower,  Holt,  N.  P.  C.  313. 

[d)  Bnilej  d.  Bodenham,  33  L.  J.,  C.  P.  252. 

(e)  See  the  Aiuerioaa  Authorities,  Byles  on  Bills,  6th  Amerioan  edit 
316. 

(/)  See  Bdle;  k.  Bodeaham,  33  L.  J.,  C.  P.  255. 

Ig)  Russell  D.  LangBtaffe,  Doug.  496  ;  WarrinfcUin  v.  Furbor,  8  Eas 
Nicholson  n.  Qouthit,  2  H.  BI.  609 ;  Ex  parte  JohoBtone,  1  Mont,  t  Aj 
3  Deac.  &  Chitt;  433,  a.  c;  Esdoile  o.  Sowerbj,  11  Sast  114;  LafitW  i 
ter,  6  Bing.  623  (19  E.  0.  L.  R.) ;  4  M.  A  P.  457,  s.  c. ;  Camidge  o.  AI 
6  B.  4  C.  373  (13  E.  C.  L.  R.) ,  9  D.  t  R.  391. 

<A)  Howe  o.  Bowes,  16  East  112. 

(i)  5  Taunt  30  (1  E.  C.  L.  R.) ;  s.  o.  in  error. 
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necessary  for  the  holders  of  the  notes  of  a  bank  which  has  noto- 
riously stopped  payment,  and  is  shut  up,  to  go  through  the  empty 
form  of  carrying  their  notes  up  to  the  bank  doors,  and  then  carry- 
ing them  home  again.(Ar) 

A  presentment  for  payment  is  now  decided  not  to  be  necessary 
in  order  to  charge  a  man  who  guarantees  the  due  payment  of  a  bill 
or  note.(Z)  And  it  had  before  been  held  that  where  a  party  was  a 
guarantee  for  the  vendee  of  goods,  who  had  accepted  a  bill  for  the 
amount  and  then  became  bankrupt,  the  notorious  insolvency  of  the 
vendee  was  sufficient  so  far  to  excuse  the  drawer  as  to  enable  him 
to  charge  the  guarantee,  unless  it  could  have  been  shown  that  the 
bill  would  have  been  paid  if  duly  presented,  though  it  would  have 
been  otherwise  in  an  action  on  the  bill.(m) 

If  the  drawee  has  shut  up  his  house,  the  holder  must  inquire 
after  him  and  attempt  to  find  him  out.^ 

{k)  Since  the  above  observatioDS  were  written  1  observe  that  the  point  has 
been  so  ruled  at  Nisi  Prias  and  afterwards  at  Chambers.  See  Henderson  ». 
Appleton,  Chitty,  9th  ed.  356^  and  Roji^ers  v.  Langford,  1  C.  &  M.  637,  where 
Lord  Lyndharst  says,  *'  It  is  possible,  if  you  had  returned  the  notes  in  due 
time,  that  might  have  done  instead  of  presentment."  See*  also  Turner  v. 
Stones,  1  Dow.  &  L.  122 ;  Sands  v.  Clarke,  19  L.  J.,  C.  P.  84;  Main's  case,  5 
Rep.  21  a ;  Robson  v.  Oliver,  10  Q.  B.  704  (59  E.  C.  L.  R.). 

{I)  Hitchcock  V.  Humfrey,  5  M.  &  G.  659  (44  E.  C.  L.  R.) ;  Walton  v. 
Mascall,  13  M.  &  W.  453.. 

(m)  Warrington  v.  Furbor,  8  East  242 ;  6  Esp.  89,  s.  c. ;  Smith  v.  Bank  of 
New  South  Wales,  L,  R.,  4  Priv.  Coun.  194. 

^  Want  of  demand  is  excused  when  the  drawee  cannot  be  found  :  Stewart 
o.  Eden,  2  Caines  121 ;  Galpin  v.  Hard,  3  McCord  394 ;  Porter  v.  Judson,  1 
Gray  175 ;  MeKee  v.  Boswell,  33  Missouri  567.  Where  the  dwelling-house 
or  place  of  business  of  the  drawee  of  the  bill  is  shut  up,  inquiry  should  be 
made  in  the  neighborhood  in  order  to  excuse  presentment:  Ellis  v.  Com- 
mercial Bank,  7  Howard  (Miss.)  294.  Where  the  maker  of  a  promissory 
note  has  absconded  from  his  usual  place  of  residence  before  the  time  of  pay- 
ment, it  is  not  necessary  to  prove  an  inquiry  for  him  there,  and  an  effort  to 
obtain  payment,  in  order  to  charge  the  indorser :  Lehman  v,  Jones,  1  Watts 
&  Serg.  126.  Contra^  Wyman  v.  Adams,  12  Cushing  210.  If  the  drawee  of 
a  bill  remove  from  his  usual  place  of  residence  to  another  in  the  same  state 
or  kingdom,  the  holder  is  bound,  in  order  to  charge  the  indorser,  to  use  rea- 
sonable diligence  in  finding  the  latter,  and,  if  he  succeed,  present  the  bill  for 
payment:  Reid  v,  Morrison,  2  Watts  &  Serg.  401 ;  see  Gilmore  v.  Spies,  I 
Barb.  158.     Where  the  maker  of  a  promissory  note  abandons  his  business 
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If  the  drawee  be  dead,  presentment  mast  be  made  to  his  personal 
representatives ;  and  if  he  have  none,  then  at  his  hoase.(n)^ 

If  the  holder  die,  presentment  should  be  made  by  his  personal 
representatives. 

In  treating  of  the  time  when  presentment  is  to  be  made,  it  will 
be  necessary  to  consider,  first,  how,  on  the  various  sorts  of  bills, 
time  is  computed,  and  then  on  what  bills,  and  to  what  extent,  days 
of  grace  are  allowed. 

• 

In  acts  of  Parliament  passed  before  the  end  of  the  year  1850,(o) 

r^oAQ-i    in  deeds,  in  other  contracts  and  written  instruments,  *and 

in  legal  proceedings,  the  word  month  is  taken  to  mean  a 

(n)  Chitty,  9th  ed.  357.  (o)  13  &  14  Vict.  c.  21,  s.  4. 

and  residence  and  removes  into  another  state  before  the  maturity  of  the  note, 
the  holder,  if  it  be  not  proved  that  he  received  the  note  after  the  maker's 
removal,  is  not  bound,  in  order  to  charge  the  indorser,  to  demand  payment 
of  the  maker  in  the  state  to  which  he  has  removed ;  but  he  is  bound  to 
demand  payment  at  the  maker^s  last  residence  or  place  of  business  within 
the  state  where  he  made  the  note,  if  he  can  find  it  by  the  use  of  due  diligence : 
Wheeler  v.  Field,  6  Mete.  290.  A  change  of  residence  by  the  maker  to  a 
different  state  dispenses  with  demand  at  his  last  place  of  residence  in  the 
state  from  which  he  removed :  Foster  v.  Julien,  24  New  York  28.  Where,  at 
the  maturity  of  a  draft,  the  firm  on  which  it  was  drawn  in  the  city  of  New 
Orleans  had  no  place  of  business  and  could  not  be  found  there,  and  had  then 
ceased  to  exist  as  a  firm,  it  was  held  that  a  protest  was  unnecessary  to  bind 
the  drawer:  Nelson  v.  Middleton,  14  Louisiana  Annual  484.  The  known 
bankruptcy  or  insolvency  of  the  acceptor  or  maker  will  not  excuse  demand 
and  notice :  Benedict  v,  Caffe,  5  Duer  226. 

*  The  death  of  the  maker  of  a  note  and  the  insolvency  of  his  estate  do  not 
dispense  with  the  necessity  of  demand  and  notice  in  order  to  charge  an 
indorser:  Johnson  v.  North,  1  Bailey  482;  Juniata  Bank  v.  Hale,  16  Serg. 
&  Kawle  159.  But  where  the  maker  of  a  negotiable  note  is  dead  at  the  time 
of  indorsement,  no  demand  is  necessary  to  charge  the  indorser:  Davis  t>. 
Francisco,  11  Missouri  572.  To  make  a  demand  on  the  personal  represent- 
ative of  the  acceptor  good,  proof  must  be  made  of  the  death  of  the  party  and 
of  the  appointment  of  the  administrator  or  executor:  Weems  v,  Farmers- 
Bank,  15  Maryland  231.  Demand  may  be  made  by  any  one  authorized  by 
the  holder,  and  possession  of  the  note  is  sufficient  evidence  of  authority : 
Cole  V.  Jessup,  10  New  York  96.  A  notary  cannot  present  a  bill  or  note  by 
deputy,  unless  authorized  by  statute  or  usage  of  the  place  where  presentment 
is  made:  Cribbs  v.  Adams,  13  Gray  597  ;  Locke  »,  Iluling,  24  Texas  311. 
Demand  on  foreign  bill  must  be  by  notary :  Meltonberger  v.  Spaulding,  33 
Missouri  421. 
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lunar  and  Dot  a  calendar  month,  anless  there  be  something  in  the 
context  to  indicate  the  latter  sense ;  (p)  but  in  matters  ecclesiasticaly 
in  acts  of  Parliament  passed  after  the  year  1850,(9)  and  by  the 
custom  of  trade,  in  bills  and  notes  a  month  is  deemed  to  be  a  cal- 
endar or  solar  month.(r) 

The  inequality  in  the  length  of  the  respective  months  may  some- 
times occasion  a  difficulty,  but  it  is  said  to  be  a  rule  not  to  extend 
the  time  at  which  the  bill  falls  due  beyond  the  month  in  which  it 
would  have  fallen  due,  had  that  month  been  of  the  length  of  thirty- 
one  days.  Thus,  if  a  bill  at  one  month  be  drawn  on  the  31st  of 
January  it  will  be  due  on  the  28th  of  February,  and,  with  the  days 
of  grace,  payable  on  the  3d  of  March.(a)^ 

When  a  bill  is  drawn  at  a  certain  number  of  days  after  date  or 
after  sight,  those  days  are  reckoned  exclusively  of  the  day  on  which 
the  bill  is  drawn  or  accepted,  and  inclusively  of  the  day  on  which  it 
falls  due.(tf 

(p)  Lang  V,  Gale,  1  M.  &  Sel.  Ill;  Barksdale  v.  Morgan,  4  Mo.  185; 
Joceljn  V.  Hawkins,  1  Stra.  446,  which,  however,  seems  overruled  bj  Titus 
o.  Ladj  Preston,  1  Stra.  652.  In  a  contract  for  purchase  of  lands,  months 
are  said  to  beprimd/acie  calendar  months :  Ilipwell  v.  Knight,  1  Younge  & 
C.  401 :  and  see  Webb  v.  Fairmaner,  3  Mees.  &  W.  474 ;  see  1  Sug.  Vend.  & 
Pur.  402.  The  meaning  of  the  word  ^^  month' '  in  a  charter-party  has  been 
left  as  a  question  for  the  jury  :  Jolly  o.  Young,  1  Esp.  186 ;  Heg.  v.  Chawton, 
1  Q.  B.  247  (41  £.  C.  Ll  K.) ;  see  the  authorities  fully  collected  in  Simpson 
V.  Margitson,  11  Q.  B.  23  (63  £.  C.  L.  K.),  and  2  £zch.  116.  See  also  Ord. 
LVII.  r.  1. 

(q)  13  &  14  Vict.  c.  21,  s.  4. 

(r)  Cockell  v.  Gray,  3  B.  &  B.  186. 

(s)  Marius  75 ;  Kyd  4. 

(t)  So  if  a  bill  be  drawn  payable  so  many  days  after  a  certain  event :  Bay- 
ley  on  Bills,  6th  ed.  245 ;  Coleman  v.  Sayer,  1  Barnard.  303. 

'  February,  commercially  speaking,  never  has  more  than  twenty;eight  days : 
Kobler  v.  Montgomery,  17  Indiai^  220.  A  note  dated  Feb.  25,  1848  (leap 
year),  was  made  payable  ninety  days  after  date;  held  that  it  was  not  due 
till  May  29 :  Craft  v.  State  Bank,  7  Indiana  219.  The  computation  of  a  note 
or  bill,  payable  so  many  months  after  date,  is  made  by  the  calendar,  and  it 
falls  due,  without  counting  the  days  of  grace,  on  the  day  of  the  month  cor- 
responding with  the  day  of  date ;  a  suit  thereon  will  not  lie  on  the  day  of 
maturity :  Campbell  v.  Lane,  25  Texas  (Suppl.)  93 ;  Raifle  o.  Moore,  58 
Qa.  94. 

'  The  maker  of  a  promissory  note  due  *'  one  day  after  date"  has  the  whole 
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We  have  already  observed  that  on  a  bill  the  words  "  after  i 
are  equivalent  to  "after  acceptance;"  for  sight  must  appeal 
legal  way.  If  a  note  be  made  payable  at  sight,  it  must  for 
have  been  presented  before  an  action  could  be  brought  again 
maker,(u)  but  now  by  84  k  35  Vict.  c.  74,  at  sight  is  eqnivali 
on  demand,  and  action  is  sufficient  demand. (f) 

Uaance  is  the  period  which,  in  early  times,  it  was  usual  t 
r*S0Q1  P"'"*-  hetween  different  countries  for  the  payment  of ' 
When  usance  is  a  month,  half  usance .  is  always  f 
days,(x)  notwithstanding  the  unequal  length  of  the  months, 
usance  between  London,  Aleppo,  Altona,  and  Amsterdam,  Ant 
Brabant,  Bruges,  Flanders,  Geneva,  Germany,  Hamburg,  H( 
and  the  Netherlands,  Lisle,  Middleburg,  Paris,  or  Amatei 
Rotterdatn  and  Rouen,  is  one  calendar  month;  between  Li 
and  the  Spanish  or  Portuguese  towns,  two  calendar  months 
tween  London  and  Genoa,  Venice  or  places  in  Italy,  it  is 
calendar  months  (y) 

It  is  said  that  all  the  countries  with  which  the  English  are  i 
habit  of  negotiating  bills  compute  their  time  by  the  new  style, 

(u)  Diion  p.  Nuttall,  1  C,  M.  &  K.  307  ;  6  C.  A  P.  320  (25  E.  C.  L.  B. 
(c)  Quert/,  b«  t«  costs  in  such  a  case ;  see  M'Tntosh  d.  Ilaydon,  1  R, 
3^2;  1  M.  AM.  292. 
(i)  Marius  93. 
(y)  Cbittj,  lOth  «d.  254 ;  Bftjiey  ^3. 

of  the  next  day  after  dute  within  which  to  pay  it ;  an  action  will  t 
thereon  af^ainst  him  till  the  second  day  after  dat«.  In  Texas,  by  si 
days  of  grace  are  not  allowed,  except  in  bills  and  uot«8  between  mei 
and  merchant,  their  faotora  or  agents :  Moore  r.  Hollaman,  25 
(Supp1.)8l. 

Of  the  day  and  hoar  of  demand,  and  of  daye  of  grace,  and  when  sai 
be  commenced,  see  First  National  Bank  v.  Owen,  23  Iowa  185 :  Lam 
Nye,  43  Mies.  241  ;  National  Newark  Bai^  v.  Second  National  Bank, 
F.  Smith  404  ;  Craig  v  Price,  23  Ark.  ti34  ;  Swan  d.  Hodges,  3  Qewl 
Gordon  v.  Parmelee,  15  Gray  413;  Bell  d.  Sochett,  38  Cal.  407;  Ee 
Tower,  102  Maes.  65 ;  Coffin  v.  Loring,  5  Allen  153 ;  Pierce  c.  Jacka< 
Cal.  636;  KeUey  v.  Hibbs,  13  Ohio  (N.  S.)  340;  Cothoat  r.  Bollai 
Barb.  33 ;  Smith  v.  Aylesworth,  40  Ibid.  104 ;  Eastman  p.  Tarroan,  2^ 
379 ;  MoMullen  v.  Abbott,  1  Oregon  258  ;  Barlow  t).  Gregory,  31  Coon. 
Gaines  t>.  Dorsett,  18  Louis.  Ann.  553;  Strong  «.  King,  35  Illinois  9;  I 
Sackett,  38  Cal.  407. 
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the  siBgle  exception  of  Ru8sia.(2)  In  the  case  of  bills  drawn  in  a 
place  asing  one  style,  and  payable  in  a  place  using  another,  if 
drawn  payable  at  a  pertain  period  after  date,  they  fall  due  as  they 
would  have  done  in  the  country  in  which  they  were  drawn.  Thus, 
a. bill  drawn  Feb.  1,  in  London,  on  St.  Petersburg,  at  one  month, 
would  be  payable,  without  the  days  of  grace,  on  March  1  in  our 
calendar ;  and  as  it  was  drawn  on  Jan.  21,  old  style,  it  would  fall 
due  on  Feb.  21  in  the  Russian  calendar.  But  if  the  bill  were  drawn 
payable  at  a  day  certain,  or  at  a  certain  period  after  sight,  the  time 
^ust  then  be  reckoned  according  to  the  style  of  the  place  on  which 
it  is  drawn.(a)  ^ 

Dayn  of  grace  are  so  called  because  they  were  formerly  allowed 
the  drawee  as  a  favor ;  but  the  laws  of  commercial  countries  have 
long  since  recognized  them  as  a  right.  The  number  of  these  days 
varies  in  different  places.  Mr.  Kyd,  in  his  Treatise  on  Bills  of  Ex- 
change, gives  the  following  table,  which,  however,  has  been  altered 
in  many  places  since  his  day  by  the  substitution  of  the  French  code 
and  other  circumstances : — 

^^  Great  Britain,  Ireland,  Bergamo  and  Vienna,  three  days. 

*^Frankfort,(i)  out  of  the  fair  time,  four  days. 

'*  Leipsic,  Naumburg  and  Augsburg,  five  days. 

"Venice,(<?)  Amsterdam,(d  )Rotterdam,  (d)  Middleburg, 
*Antwerp,(d)  Cologne,  Breslau,  Nuremberg  and  Portu-    ^         ^ 
gal,(«)  six  days. 

^^Dantzic,  Konigsberg  and  France,((2)  ten  days. 

'^  Hamburg  and  Stockholm,  twelve  days. 

" Naples, (d)  eight;  Spain,  fourteen ;(/)  Rome,  fifteen,  and  Ge- 
noa, thirty  days. 

^'  Leghorn,(^)  Milan  and  some  other  places  in  Italy,  no  fixed 
number. 

(z)  Bayley  201.  (a)  Beawes  444 ;  Bayley  202. 

(b)  I.  e,f  on  the  Main.  (c)  Not  including  Sundays  and  holidays. 

(d )  Abolished  by  the  French  code.  *^  Tous  d^lais  de  gr&ce,  de  faveur, 
d'usage,  ou  d^ habitude  locale  pour  le  paiement  de  lettres  de  change,  sont 
abrog^fl  :**  Code  de  Commerce,  liv.  i.  tit.  8,  135. 

(e)  Now,  it  is  believed,  in  Lisbon  and  Oporto  fifteen  days  on  domestic  and 
six  on  foreign  bills. 

(/)  But  eight  days  of  grace  only  are  allowed  on  inland  bills.     At  Cadiz 
only  six  days  are  allowed. 
(g)  Now  none. 
21 
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^VSundays  and  holidays  are  included  in  the  respite  days  at  Lon- 
don, Naples,(d)  Am8terdam,(d)  Rotterdam,(d)  Antwerp,(d)  Mid- 
dleburg,  Dantzic,  Konigsberg  and  France  ;(d )  but  not  at  Venice, 
Cologne,  Breslau  and  Nuremberg.  At  Hamburg,  the  day  on  which 
the  bill  falls  due  makes  one  of  the  days  of  grace,  but  it  is  not  so 
elsewhere." 

Three  days  of  grace  are  allowed  in  North  America,  at  Berlin  and 
in  Scotland.(A) 

At  Rio  de  Janeiro,  Bahia  and  other  parts  of  Brazil,  fifteen  days. 

At  St.  Petersburg,  ten  days  on  bills  after  date,  three  days  on  bills 
at  sight,  ten  days  on  bills  received  and  presented  after  they  are  due. 

At  Trieste  and  Vienna,  three  days  on  bills  after  date.(z) 

The  three  days*  grace  allowed  in  this  country  are  reckoned  ex- 
clusive of  the  day  on  which  the  bill  falls  due,  and  inclusive  of  the 
last  day  of  grace. 

When  there  are  no  days  of  grace,  and  the  bill  falls  due  on  a  Sun- 
day, Christmas-day,  Good  Friday,  public,  fast  or  thanksgiving  day, 
or  where  the  last  of  the  days  of  grace  happens  on  such  a  day,  the 
bill  becomes  payable  on  the  day  preceding ;  and  if  not  then  paid 
must  be  treated  as  dishonored.(iy 

When  a  bill  falls  due  on  a  bank  holiday  it  is  presentable,  payable, 
protestable,  etc.  on  the  morrow.(Z) 

r^cQi  i-i        '^'A  presentment  for  payment  before  the  expiration  of  the 
days  of  grace  is  premature,  and  will  not  enable  the  holder 
to  charge  the  antecedent  parties.(7n)' 

(d)  See  note  (d)  preceding  page. 

(h)  See  Ferguson  r.  Douglas,  6  Bro.  P.  C.  276. 

(i)  See'Freese'^  Gam.  Comp.  Part  2. 

[k)  Tassell  v.  Lewis,  1  Ld.  Rajm.  743 ;  39  &  40  Geo.  3,  c.  42 ;  7  &S  Geo.  4, 
0.  15.  ^*  Si  1^6ch^ance  d'une  lettre  de  change  est  k  un  jour  f6rie  l^gal,  elle  est 
payable  la  veille  :^'  Code  de  Commerce,  liv.  i.  tit.  8,  134. 

(Z)  See  page  182,  and  34  Vict  c.  17,  and  38  Vict.  c.  13,  Appendix. 

(w)  Wiffen  v.  Roberts,  1  Esp.  261. 

^  Whaley  v.  Houson,  12  Louisiana  Annual  505. 

'  In  order  to  charge  the  drawer  or  indorser,  demand  must  be  made  of  the 
drawee  on  the  last  day  of  grace :  Piatt  o.  Eads,  1  Blackford  82 ;  £ldridge  o. 
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Days  of  grace  are  allowed  on  promissory  notes  as  well  as  on 
bill8.(n)  They  are  allowed  whether  the  bill  or  note  be  made  pay- 
able on  a  certain  event  or  at  a  certain  day,(<7)  or  at  a  certain  num- 
ber of  years,  months,  weeks,  or  days,  after  date  or  after  sight,  or 
at  usance,  or  by  in6tallments.(j9)  But  they  are  not  allowed  on  bills 
or  notes  payable  on  demand.f^)  Whether  days  of  grace  were  at 
common  law  allowed  on  bills  payable  at  sight  was  undecided.  The 
weight  of  authority  has  been  considered  to  incline  in  favor  of  such 
an  allowance  ;(r)  but  now,  by  34  &  85  Vict.  c.  74,  ss.  2,  4,  bills  and 
notes  drawn  after  August  14,  1871,  payable  at  sight  or  on  pres- 
entation, are  payable  on  demand,  and  therefore  no  days  of  grace 
are  allowed. 

We  have  already  seen  that  the  time  which  bills  payable  qfter  sight 
have  to  run  is  computed  from  the  date  of  the  acceptance  ;(s)  a  note 
payable  at  a  certain  period  after  sight  is  payable  at  that  period  after 
presentment  for  sight.(^)  So,  if  some  time  after  a  refusal  to  accept, 
a  bill  payable  after  sight  be  accepted  supra  protest^  the  time  is  cal- 
culated, not  from  the  date  of  the  exhibition  of  the  bill  to  the  drawee, 
but  from  the  date  of  the  acceptance  supra  protest.{u) 

(n)  Brown  v,  Harraden,  4  T.  R.  148. 

(o)  Ibid.,  and  so  held  in  America :  Griffin  v.  Goff,  12  Johns.  Rep.  423. 

(p)  Oridge  v,  Sherborne,  11  M.  &  W.  374 ;  Carlon  o.  Kenealy,  12  M.  &  M. 
139.  If  the  whole  be  payable  on  default  of  payment  of  any  one  installment, 
the  note  is  still  a  good  promissory  note :  Ibid.,  and  see  Miller  v,  Biddle,  Exch., 
M.  T.  1855.    Are  three  more  days  of  grace  to  be  allowed  ? 

(q)  Bayley  241 ;  Chitty,  10th  ed.  261. 

(r)  Beawes  256-;  Kyd  10;  Bayley  198;  Dehers  r.  Harriott,  1  Show.  163; 
Coleman  v.  Sayer,  Barn.  R.  363 ;  2  Stra.  829,  s.  c. ;  Janson  v.  Thomas,  Bay- 
ley,  6th  ed.  241 ;  3  Doug.  421,  s.  c. ;  Dixon  v.  Nuttall,  1  C,  M.  &  R.  307  ;  6 
C.  &  P.  320  (25  £.  G.  L.  R.),  s.  c. ;  and  see  Selwyn,  N.  P.  7th  ed.  344. 

(s)  Campbell  v,  French,  6  T.  R.  200 ;  2  H.  Bl.  163,  s.  c. 

(t)  Sturdy  v.  Henderson,  4  B.  &  Aid.  592  (6  £.  C.  L.  R.). 

(u)  WUliams  v.  Germaine,  7  B.  ib  C.  468  (14  £.  C.  L.  R.) ;  1  M.  &  R.  394, 

8.  C. 

Rogers,  Minor  392 ;  Bussard  v.  Levering,  6  Wheat.  102 ;  Mitchell  t7.  De  Grand, 
1  Mason  176 ;  Ontario  Bank  v.  Petrie,  3  Wendell  456. 

A  demand  may  be  made  upon  the  acceptor  on  third  day  of  grace,  and,  upon 
refusal  to  pay,  notice  may  be  given  to  the  indorser  of  the  non-payment  on  the 
same  day,  and  after  such  notice  on  the  same  day,  suit  may  be  immediately 
commenced  against  the  indorser :  Manchester  Bank  v.  Fellows,  8  Foster  302. 
A  bill  at  sight  has  days  of  grace  :  Walsh  v.  Dart,  12  Wisconsin  635. 
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Bills  and  notes  payable  on  demand,  and  checlis,  must  be  pre- 
sented within  a  reasonable  time.  What  is  a  reasonable  time  seems 
to  be  a  question  of  law.(a?y  And  such  a  decision  *i8  con- 
^  -I  formable  with  the  principles  of  law.  "  Reasonable  time/* 
says  Lord  Coke,  "shall  be  adjudged  by  the  discretion  of  the  justices 
before  whom  the  cause  dependeth ;  and  so  it  is  of  reasonable  fines, 
customs  and  services,  upon  the  true  state  of  the  case  depending  be- 
fore them  ;  for  reasonableness  in  these  cases  belongeth  to  the  knowl- 
edge of  the  law,  and  therefore  to  be  decided  by  the  justices.  Quam 
longum  ease  debet  non  definitur  in  jure^  ^ed  pendet  ex  diseretione 
justiciariorum.  And  this  being  said  of  time,  the  like  may  be  said 
of  things  incertaine,  which  ought  to  be  reasonable;  for  nothing  that 
is  contrary  to  reason  is  consonant  to  law."(y)  Besides,  the  opinions 
of  jurors  have  been  so  various  that  there  can  be  no  certainty  on  the 
subject,  unless  it  be  held  to  be  a  question  of  law.  Yet  we  have 
seen  that  what  is  a  reasonable  time  within  which  to  present  for  ac- 
ceptance a  bill  drawn  payable  after  sight  has  been  held  a  question 
of  fact  for  the  jury,  and  the  same  point  has  been  ruled  as  to  the 
time  of  presentment  for  payment  of  a  note  payable  on  demand.(2) 

{x)  Tindal  v.  Brown,  1  T.  R.  168  ;  Darbjshire  v.  Parker,  6  East  3  ;  2  Smith 
195,  s.  c. ;  Parker  v,  Gordon,  7  East  385 ;  3  Smith  358,  s.  c. ;  Hajnes  o.  Birks, 
3  Bos.  &  Pul.  599 ;  Appleton  v.  Sweetapple,  Baylej,  6th  ed.  234 ;  3  Doug. 
137,  s.  c. 

(y)  Co.  Litt.  56  b. 

(z)  Manwaring  v»  Harrison,  1  Stra.  508 ;  Hankey  v,  Trotman,  1  W.  Bl.  1 ; 
see  ante^  p.  183,  as  to  Presentment  for  Acceptance. 

*  Lockwood  r.  Crawford,  18  Conn.  361 ;  Carleton  p.  Bailey,  7  Foster  230; 
see  Lancaster  Bank  v.  Woodward,  18  Penna.  State  Rep.  362;  Goodwin  v. 
Davenport,  47  Maine  112;  Jerome  v,  Stebbins,  14  California  457;  Parker  o. 
Tuttle,  44  Maine  459 ;  Weeks  v.  Pryor,  27  Barbour  79.  A  note  on  demand 
expressed  to  bear  interest  is  a  continuing  security,  and  no  delay  in  present- 
ment is  of  itself  sufficient  to  discharge  the  indorser :  Merritt  v,  Todd,  23  New 
York  28.  As  between  a  bond  fide  holder  and  the  drawer  of  a  dishonored 
check,  no  delay  in  demanding  its  payment  is  deemed  to  be  so  unreasonable 
as  to  bar  a  recovery  by  the  holder,  unless  it  appears  that  it  worked  an  actual 
injury  or  loss  to  the  drawer :  Harbeck  v.  Craft,  4  Duer  122;  Farmers'  Bank 
V,  Butchers'  Bank,  Ibid.  219. 

In  case  of  an  indorser  after  maturity,  demand  and  notice  within  a  reason- 
able time  are  necessary  to  charge  him :  Norvell  v.  Hittle,  23  Indiana  346 ; 
McCall  V.  Witkouskie,  16  Louis.  Ann.  179;  Hart  v,  Eastman,  7  Mmn.  74; 
Jones  V.  Middleton,  29  Iowa  188  ;  Bemis  v.  McKenzie,  13  Florida  553 ;  Guild 
V.  Goldsmith,  9  Ibid.  212;  Montgomery  Railroad  Co.  v.  Trebles,  44  Ala.  255 ; 
Armstrong  v,  Armstrong,  36  Mo.  225;  Roquest  v.  Pickett,  20  Louis.  Ann. 
646. 
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A  man  taking  a  bill  or  note  payable  on  demand,  or  a  check,  is 
not  bound,  laying  aside  all  other  business,  to  present  or  transmit  it 
for  payment  the  very  first  opportunity.  It  has  long  since  been  de- 
cided, in  numerous  cases,  that,  though  the  party  by  whom  the  bill 
or  note  is  to  be  paid  live  in  the  same  place,  it  is  not  necessary  to 
present  the  instrument  for  payment  till  the  morning  next  after  the 
day  on  which  it  was  receiyed.(a)  And  later  cases  have  established 
that  the  holder  of  a  check  has  the  whole  of  the  banking  hours  of 
the  next  day  within  which  to  present  it  for  payment.(()^ 

Negotiable  instruments^  payable  on  demand,  may  be  distributed 
into  several  classes,  and  the  time  within  which  they  ought  to  be 
presented  for  payment  and  the  consequences  of  a  failure  to  make 
due  presentment  are  not  precisely  the  same  in  every  class. 

""Negotiable  instruments,  payable  on  demand,  are  common   r#o-iqn 
commercial  bills  of  exchange,  checks,  common  promissory 
notes,  bank  notes  and  bankers'  cash  notes  and  bankers'  bills. 

It  is  conceived  that  a  common  bill  of  exchange,((;)  payable  on  de- 

(a)  Ward  r,  Evans,  2  Ld.  Ram.  928 ;  6  Mod.  36,  s.  c- ;  Moore  v.  Warren, 
1  Stra.  415;  Fletcher  v.  Sandys,  2  Stra.  1248  ;  Turner  v.  Mead,  1  Stra.  416  ; 
Hoar  V,  Da  Costa,  2  Stra.  910 ;  Appleton  v.  Sweetapple,  Bayley,  6th  ed.  234  ; 
3  Doug.  137,  s.  c. 

(b)  Pocklington  v.  Sylvester,  Chitty,  9th  ed.  385 ;  Robson  v,  Bennett,  2 
TauDt.  388^;  Rickford  v,  Ridj^e,  2  Camp.  537  ;  Moule  v.  Brown,  4  Bing.  N.  0. 
266  (33  E.  C.  L.  R.) ;  6  Sco.  694,  s.  c. ;  Hare  v.  Henty,  30  L.  J.,  C.  P.  302. 
As  to  checks,  see  attUt  p.  19. 

(c)  The  rule  may  be  otherwise  in  respect  of  paper  intended  for  circulation 

^  When  a  note  or  check  is  payable  at  sight  or  on  demand,  it  must  be  pre- 
sented within  a  reasonable  time :  Keyes  v,  Fenstermaker,  24  Cal.  329 ;  Phoe- 
nix Ins.  Co.  V.  Allen,  11  Mich.  501 ;  Bridgeford' i7.  Simonds,  18  Louis.  Ann. 
121;  Case  v.  Burt,  15  Mich.  82;  Chambers  v.  Hill,  26  Texas  472;  Nichols  v. 
Blackmore,  27  Ibid.  586  ;  Willetts  v.  Paine,  43  llliDois  432 ;  Smith  v.  Miller, 
6  Robertson  157 ;  Kelty  v.  Second  Bank,  52  Barb.  328. 

The  plaintiffs,  holders  of  a  draft  drawn  by  the  defendant,  presented  the 
same  for  payment  the  day  they  received  it.  The  drawers  gave  their  check  to 
the  plaintiffs,  receiving  the  draft  from  them,  and  charged  the  amount  to  the 
defendant.  On  the  following  day  the  check  was  presented  in  the  ordinary 
course  of  business  through  the  clearing  house  and  was  dishonored,  the  drawers 
having  that  day  failed.  The  plaintiffs  thereupon  returned  the  check  and  re- 
claimed the  draft,  which  they  caused  to  be  again  presented,  and  payment 
being  refused}  protested,  notice  of  protest  being  mailed  the  next  day.  Held 
that  the  defendant  was  liable  on  the  draft :  Burkhalter  v.  Second  National 
Bank,  42  N.  Y.  538 ;  40  Howard,  Pr.  C.  324. 
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Hand,  ought,  if  tbe  parties  live  in  the  same  place,  to  be  presented 
:he  next  day  after  the  payee  has  received  it.  If  the  bill  muBt  be 
tent  by  post  to  be  presented  it  ought  to  be  posted  on  the  day  next 
ifter  the  day  on  which  it  was  received,  and  then  the  person  who  re- 
ceives it  by  post,  that  he  may  present  it,  should  do  so  on  the  day 
lext  following  the  day  on  which  he  receives  it. 

Such,  also,  are  the  general  rules  regulating  the  presentment  of 
lankers'  checks,  which  are  really  bills  of  exchange;  but  as  checks 
)n  bankers  are  now  extremely  common,  it  has  been  thought  con- 
renient  to  discuss  the  presentment  of  checks  more  in  detail  in  the 
ihapter  relating  to  checke.((2 ) 

A  common  promissory  note,  payable  on  demand,  differs  from  a 
)ill  payable  on  demand,  or  a  check,  in  this  respect :  the  bill  and 
;heck  are  evidently  intended  to  be  presented  and  paid  immediately, 
ind  the  drawer  may  have  good  reason  for  desiring  to  withdraw  his 
'unds  from  the  control  of  the  drawee  without  delay ;  but  a  common 
promissory  note,(e)  payable  on  demand,  is  very  often  originally  in- 
tended as  a  continuing  security,  and  afterwards  indorsed  as  such. 
[ndeed,  it  is  not  uncommon  for  the  payee,  and  afterwards  for  the 
indorsee,  to  receive  from  the  maker  interest  periodically  for  many 
rears  on  such  a  note.  And  sometimes  the  note  is  expressly  made 
payable  with  interest,  which  clearly  indicates  the  intention  of  the 
parties  to  be,  that  though  the  bolder  may  demand  payment  imme- 
liately,  yethe  is  not  bound  to  do  so.  It  is,  therefore,  conceived 
^t  a  common  promissory  note  payable  on  demand,  especially  if 
nade  payable  with  interest,  is  not  necessarily  to  be  presented  the 
lext  day  after  it  has  been  received  in  order  to  charge  the  indorser ; 
ind  that,  when  the  indorser  defends  himself  on  the  ground  of  delay 
a  presenting  the  note,  it  will  be  a  question  for  the  jury  whether, 
■•2141  "°'^^'"  *!'  ^^^  *circumstances,  the  delay  of  presentment 
was  or  was  not  unreason  able. {/) 

Bank  notes  and  bankers'  cash  notes  differ  again  from  other  prom- 
Ukd  some  deacriptioDS  of  bankerB'  paper:  Shute  e.  Robias,  H.  t  H.  133;  3 
3.  &  P.  80  (14  E.  C.  L.  R.),  s.  c.  Or  where  peculiar  difficultioHiuMrpose:  «e« 
famet  D.  Hoalditch,  8  D.  &  B.  40. 

[d)  Ante,  chapter  iii.  on  Chbcks,  where  eome  peouliuitiee  diHtingiiisbing 
ihecks  from  bills  of  exchange  payable  on  demand  are  pointed  oat. 

(li)  Brooks  t>.  Mit«beli,  9  M.  &  W.  15. 

•(/)  Bank  of  India  it.  Dickson,  L.  K.,  3  Pr.  C.  574. 
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issorj  notes  in  this,  that  they  are  intended  to  pass  from  hand  to 
hand,  and  are  issued  that  thej  may  circulate  as  money,  returning 
to  the  bank  as  seldom  as  possible ;  but  they  are  not  intended  as  a 
continuing  security  in  the  hands  of  any  one  holder.  Therefore,  a 
man  who  takes  bank  notes  or  bankers'  cash  notes  in  payment  must 
present  them(^)  or  forward  them  for  presentment  the  day  after  he 
receives  them,  in  order  to^  enable  him,  in  the  event  of  the  bank  fail- 
ing, to  sue  the  person  from  whom  they  were  received  on  the  con- 
sideration that  was  given  for  them. (A)  But,  as  it  would  be  incon- 
sistent with  the  very  nature  and  design  of  such  notes  that  every 
man  who  takes  them  should  present  them  for  payment,  it  is  sufficient 
to  exonerate  the  taker  from  the  charge  of  laches  if  he  circulated 
them  within  the  time  within  which  he  ought  otherwise  to  have  pre- 
sented them.(t) 

And  without  circulating  them  it  should  seem  that  if,  according 
to  the  course  of  business,  it  be  usual  to  retain  such  notes  a  reason- 
able time,  that  may  bean  excuse  for  omitting  instant  presentment.^') 
Moreover,  the  transmission  of  notes  payable  to  bearer  being  attended 
with  risk,  the  sender  will,  it  seems,  be  allowed  to  cut  the  notes  in 
halves,  and  send  one  set  of  halves  on  the  next  day  and  one  set  the 
day  after,  or  to  send  one  set  by  coach  and  one  by  post.(i)  And  it 
may  make  a  difference  in  the  time  allowed  for  presentment  if  the 
notes  be  received  by  a  servant  or  agent. (i) 

The  same  rules  which  govern  the  presentment  and  circulation  of 
bank  notes  also  apply  to  such  bankers'  paper  as  may  be  fairly  con- 
sidered part  of  the  circulating  medium  of  the  country.  Such  are 
the  bills  of  a  country  banker  on  his  London  correspondent.(m) 

'^'A  bill  or  note  on  which  no  time  of  payment  is  specified  r-^^-i  c;-i 
is  payable  on  demand.(n)^ 

(g)  Vide  the  chapteiwon  Transfer. 

(h)  Camidge  v.  Allenby,  6  B.  &  C.  373  (13  E.  C.  L.  R.) ;  9  D.  &  R.  391,  s.c. 
(i)  Ibid. ;  Robinson  v.  Hawksford,  15  L.  J.,  Q.  B.  377 ;  9  Q.  B.  52  (58  E.  C. 
L.  R.),  s.  o. 
(j)  See  Shatet?.  Robins,  M.  &  M.  133 ;  3  Car.  &  P.  80  (14  £.  C.  L.  R.),  s.  c. 
(k)  Williams  v.  Smith,  2  B.  &  Aid.  496. 
(I)  James  v.  Houlditch,  8  D.  &  R.  40. 

(m)  Shate  v.  Robins,  M.  &  M.  133 :  3  0.  &  P.  80  (14  E.  C.  L.  R.),  s.  c. 
(n)  Bayley,  6th  ed.  115 ;  Whitlock  v.  Underwood,  2  B.  &  C.  157  (9  E.  C.  L. 

I  II  _■■■■■■■■■■  -M—  B.^  .■!■-■-■  ...-M  «*■     ■--■■  ■•..«.■  ,^  .  , 

^  Green  v,  Drebilbis,  1  G.  Greene  (Iowa)  552. 
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Presentment  for  payment  should  be  made  during  the  usual  hours 
of  business,  and,  if  at  a  banker's,  within  banking  hours.(o)  If 
the  party  who  is  to  pay  the  bill  be  not  a  banker,  presentment  may 
be  made  at  any  time  of  the  day,  when  he  may  reasonably  be  ex- 
pected to  be  found  at  his  place  of  residence  or  business,  though  it 
be  six,  seven,  or  eight  o'clock  in  the  evening.(j9)  And  even  though 
there  be  no  person  within  to  return  an  answer.(y)  Lord  Tenterden, 
C.  J. :  "  As  to  bankers,  it  is  established,  with  reference  to  a  well- 
known  rule  of  trade,  that  a  presentment  out  of  hours  of  business 
is  not  sufficient ;  but  in  other  cases,  the  rule  of  law  is  that  the  bill 
must  be  presented  at  a  reasonable  hour.  A  presentment  at  twelve 
o'clock  at  night,  when  a  person  had  retired  to  rest,  would  be  un- 
reasonable ;  but  I  cannot  say  that  a  presentment  between  seven  and 
eight  in  the  evening  is  not  a  presentment  at  a  reasonable  time."(ry 

K.) ;  3  D.  &  R.  356.  And  those  words  may  be  added  without  avoiding  the 
bill :  Albous  v,  Cornwall,  L.  R.,  3  Q.  B.  573 ;  37  L.  J.  201 ;  9  B.  &  S.  607 ; 
and  see  the  chapter  on  the  Form  of  Bills. 

(o)  Parker  v,  Gordon,  7  East  385 ;  5  Smith  358,  s.  c. ;  Elford  v.  Teed,  1  M. 
&  Sel.  28 ;  Jameson  v.  Swinton,  2  Taunt.  224 ;  Whitaker  v.  Bank  of  England, 
1  C,  M.  &  R.  744 ;  6  C.  &  P.  700  (25  E.  C.  L.  R.),  s.  c.  In  this  case  the  biU 
had  been  presented  at  11  a.  m.,  and  payment  had  been  refused  for  want  of 
assets  ;  it  was  afterwards,  on  the  same  day,  presented  after  banking  hours,  at 
6  P.  H.,  assets  having  in  the  meantime  been  received.  It  was  intimated  by 
Lord  Abinger  that  the  bank  ought  to  have  apprised  the  notary  who  presented 
the  bill  of  the  receipt  of  assets. 

{p)  Barclay  o.  Bailey,  2  Gamp.  527  ;  Morgan  v.  Davison,  1  Stark.  114  (2  E. 
G.  L.  R.). 

(q)  Wilkins  v.  Jadis,  2  B.  &  Ad.  188  (22  E.  C.  L.  R.) ;  1  M.  &  Ry.  41,  s.  c. 

(r)  Ibid. ;  and  see  Triggs  o.  Newham,  10  Moore  249 ;  1  G.  &  P.  631  (12 
E.  G.  L.  R.),  8.  c. 

In  America  it  is  held  that  business  hours,  except  in  the  case  of  banks, 
range  through  the  whole  day  down  to  the  hours  of  rest  in  the  evening. 
Where  a  note  was  made  payable  at  a  bank,  a  demand  made  at  the  bank  upon 
the  proper  day  afier  banking  hours,  the  officers  being  there,  and  a  refusal,  the 
cashier  stating  that  no  funds  were  deposited  for  the  purpose,  held  that  the 
demand  was  sufficient.     See  Byles  on  Bills,  6th  American  edition,  p.  330. 

'  Business  hours,  except  in  the  case  of  banks,  range  through  the  whole  day 
down  to  the  hours  of  rest  in  the  evening :  Gayuga  Bank  v.  Hunt,  2  Uill  634; 
Nehan  v.  Fotterall,  7  Leigh  179 ;  Dana  v.  Sawyer,  9  Shepl.  244.  Where  a 
note  was  made  payable  at  a  bank,  a  demand  made  at  the  bank  upon  the 
proper  day  after  banking  hours,  the  officers  being  there,  and  a  refusal,  the 
cashier  stating  that  no  funds  were  deposited  for  the  purpose,  held  that  the 
demand  was  sufficient :  Gohen  v.  Hunt,  2  Smedes  &  Marshall  227 ;  The  Bank 
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Where  a  bill  or  note  was  made  or  accepted  payable  at  a  particu- 
lar place,  it  was  formerly  a  point  much  disputed,  whethtir  a  present- 
ment at  that  place  was  necessary  in  order  to  charge  the  acc^tor, 
maker,  or  other  parties.  At  length,  as  we  have  already  seen,  it 
was  decided  in  the  House  of  Lords  that  an  acceptance,  payable  at 
a  particular  place,  was  '^'a  qualified  acceptance,  rendering  r^o-i /^-i 
it  necessary,  in  an  action  against  the  acceptor,  to  aver  and 
prove  presentment  at  such  place.(«)  This  decision  occasioned  the 
passing  of  the  1  &  2  Geo.  4,  c.  78,  by  which  it  is  enacted  that  an 
acceptance,  payable  at  a  particular  place,  is  a  general  acceptance, 
unless  expressed  to  be  payable  there  only,  and  not  otherwise  or 
elsewhere.  On  this  statute  it  has  been  decided  that  an  acceptance 
is  general,  though  the  bill  be  made  payable  at  a  particular  place  by 
the  drawer,  and  not  by  the  acceptor.(^)  A  declaration  in  an  action 
against  the  acceptor^  alleging  a  bill  to  be  accepted  payable  at  a 
banker's,  need  not  aver  presentment  to  the  house  of  that  banker.(t() 
"  Since  the  statute,"  says  the  Court  of  Error,  "  a  bill  drawn  gen- 
erally on  a  party  may  be  accepted  in  three  different  forms,  i. «., 
either,  first,  generally ;  or,  secondly,  payable  at  a  particular  bank- 
er's ;  or,  thirdly,  payable  at  a  particular  banker's  and  not  elsewhere. 
If  the  drawee  accepts  in  the  second  form,  payable  at  a  banker's, 
he  undertakes,  since  the  statute,  to  pay  the  bill  at  maturity  when 
presented  for  payment,  either  to  himself  or  at  the  banker's.  Here 
the  bill  was  accepted  according  to  the  second  of  these  three 
forms."(a;) 

(s)  Rowe  0.  Young,  2  B.  B.  165  (6  E.  C.  L.  R.) ;  2  Bligh  391,  s.  c. 

(0  Selby  r.  Eden,  3  Bing.  611  (11  E.  C.  L.  R.) ;  11  Moo.  611,  s.  c. ;  Fayle 
V.  Bird,  6  B.  &  C.  531  (13  E.  C.  L.  R.) ;  9  Dowl.  &  R.  639  j  2  C.&  P.  302  (12 
E.  C.  L.  R.),  8.  c. ;  Roach  v.  Johnston,  Hayes  k  Jones,  246. 

(u)  Ualstead  v,  Skelton,  5  Q.  B.  92  (48  E.  C.  L.  R.). 

(x)  Ibid. 

9.  Hanmer,  7  Howard  (Miss.)  448 ;  Flint  v,  Rodgers,  ShepL  67 ;  Thorpe  v. 
Pecks,  2  Williams  127.  A  demand  at  the  bank  where  the  note  is  made  pay- 
able, when  the  maker  had  no  funds,  after  banking  hours,  held  to  be  sufficient : 
Bank  of  Syracuse  v.  Hollister,  17  New  York  46.  Contra^  if  he  had  funds : 
Newark  India  Rubber  Co.  v.  Bishop,  3  E.  D.  Smith  48.  See  Shepherd  v. 
Chamberlain,  8  Gray  225.  As  to  demand  or  presentment  after  business  hours, 
Bee  Earns  worth  v,  Allen,  4  Gray  453  ;  Allen  v.  Avery,  47  Maine  287  ;  Bar- 
barous V,  Waters,  3  Metcalf  (Ky.)  304.  Not  payable  "  at  any  bank  in  Bos- 
ton*' should  be  presented  for  payment  at  an  incorporated  bank:  Way  o. 
Botterworth,  108  Mass.  509. 
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In  an  action  against  the  drawer  or  other  indorser,  if  the  bill  be 
accepted  and  payable  at  a  particular  place  named  by  the  aecepUir, 
it  is  Btill  neceBsary  to  prove  presentment  there.(y)  So,  if  the  bill 
be  drawn,  payable  at  a  particular  place,  presentment  must  be  made 
there  in  order  to  charge  the  drawer.  "  The  doubt,"  says  Tindal, 
G.  J.,  "  which  bad  been  formed  before  the  statute  as  to  the  effect  of 
an  acceptance,  payable  at  a  particular  place,  was  confined  to  the 
case  where  the  question  arose  between  the  holder  and  the  acceptor; 
in  eases  between  the  indorsee  and  the  drawer,  upon  a  epecial  ac- 
ceptance hy  the  drawee,  no  doubt  appears  to  have  existed  but  that 
a  presentment  at  a  place  specially  designated  in  the  acceptance  W58 
necessary  in  order  to  make  the  drawer  liable  upon  the  dishoDorof 
the  bill  by  the  acceptor.  Still  less  did  the  doubt  ever  extend  to 
cases  where  the  drawer  directed,  by  the  body  of  the  bill,  that  the 
money  should  be  paid  in  a  particular  place.  Such,  then,  being  the 
r*2171  ^^^^  '^^  ^^^  drawer's  liability  at  the  time  the  *statnte  was 
passed,  it  must  still  remain  the  same,  unless  that  statute  has 
made  an  alteration  therein.  But  it  appears  to  us  that  the  statute 
neither  intended  to  alter,  nor  has  it  in  any  manner  altered,  the 
liability  of  drawers  of  bills  of  exchange,  but  that  it  is  confined  in 
Its  operation  to  the  case  of  acceptance  alone.'X^)' 

(y)  Gibb  ».  Mather,  8  Bing.  214  (21  E.  0.  L.  R.) ;  1  M.  i  So.  387 ;  2  C.  4 
J.  254,  B.  c. ;  Saul  e.  Jones,  28  L.  J.,  Q.  B.  37 ;  1  E.  A  E.  59  (102  E.  C.  L.  B.). 
a.  c. 

(z)  Oihh  V.  Mather,  ubf  supra.  See  Parke  v.  Edge,  1  C,  £  M.  429 ;  3  Tjni. 
364,  s.  c. ;  llarrie  v.  Parker,  3  Tyrw.  3T0 ;  Walter  v.  Cublej,  2  C.  i  M.  151 ; 
4  Tyrw.  87,  3.  C. ;  Boydell  o.  Harkneaa,  3  C.  B.  168  (54  E.  C.  L.  R.). 

'It  isiiDneceaeary,  when  a  bill  or  note  is  made  payable  at  a  partacalai  place, 
to  aver  demand  at  such  place  in  order  tn  charge  the  maker  or  acceptor: 
Dockraj  v.  Dunn,  37  Maine  442 ;  Carter  v.  Smith,  9  Cusbing  321 ;  Nicholla 
V.  Pool,  2  Jonee  (Law)  23  ;  Hubhell  r.  Lord,  9  Texas  472 ;  Middleton  «.  Boe- 
ton  Locomotive  Worke,  2  Caaey  257  ;  McKeniie  v.  Darant,  9  Richardson 
(Law]  61;  Martin  i>.  Hamilton,  5  Harrington  314,  329;  Reeve  c.  Pttck,£ 
Michif^D  240 ;  Terbell  o.  Downer,  1  Williamg  509 ;  see  Wild  t>.  Tan  Talken- 
burg,  7  Caliromia  166 ;  Montgomery  e.  Talt,  11  Ibid.  307.  UnleM  he  no 
show  that  by  fulare  to  make  saoh  demand  he  has  been  injured ;  McCalop  t. 
Fluker,  12  Louisiana  Annual  551;  Freeman  c.  Curran,  1  MinnesoU  169: 
Nichols  o.  Pool,  2  Jones  (Law)  23.  Presentment  of  a  note  made  payable  »t 
a  particular  place  mast  be  made  at  that  plaoR  in  order  to  charge  the  indontr, 
and  no  further  presentment  need  be  made :  Lawrence  v.  Dobyns,  30  Missouri 
196 ;  Femer  o.  Williams,  37  Barbour  9.  When  a  note  is  payable  at  a  partica- 
lar  place,  a  personal  demand  is  uonecessary  :  Troy  Bank  v.  Grant,  Hill  4 
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If  the  bill  be  made  payable  at  a  banker's,  a  presentment  thef  e  will 
8nffice.(a)  And  if  the  bill  be  accepted  payable  at  a  banker's,  which 
banker  happens  to  become  the  holder  at  its  maturity,  that  fact  alone 
amounts  to  presentment,  and  no  other  proof  is  neces8ary.(i)  If  a 
bill  be  made  payable  in  a  particular  town,  a  presentment  at  all  the 
banking  houses  there  will  suffice  ;{c)  if  at  one  of  two  towns,  a  pre- 
sentment at  either  ;(e2)  if  a  particular  house  be  pointed  out  by  the 
bill  as  the  acceptor's  residence,  a  presentment  to  any  inmate,(e) 
or,  if  the  house  be  shut  up,  at  the  door,  will  8affice.(/) 

But  where  a  bill  is  accepted,  payable  at  a  particular  place,(^)  it 

(a)  Saanderson  v.  Judge,  2  H.  Bl.  509 ;  Harris  v,  Parker,  3  Tyrw.  370. 
{b)  Bailey  v.  Porter,  14  M.  &  W.  44. 

(c)  Hardy  v.  Woodroofe,  2  Stark.  319  (3  E.  C.  L.  R.). 

(d )  Beeching  r.  Gower,  Holt,  N.  P.  C.  313. 

(e)  Buxton  v,  Jones,  I  M.  &  G.  83. 

(/)  Hine  v.  Allely,  4  B.  «fc  Ad.  624  (24  E.  C.  L.  R.)  j  1  N.  &  M  433,  s.  c. 

(g)  In  an  action  against  the  acceptor,  the  bill  may  be  described  as  payable 
at  a  particular  place,  though  not  accepted  payable  there  only  :  Blake  v.  Beau- 
mont, 4  M.  A;  G.  7  (43  E.  C.  L.  R.). 

Denio  119.  When  the  bill  is  addressed  to  the  drawee  at  a  particular  house, 
and  is  accepted  generally  by  him,  the  address  indicates  the  place  where  it  is 
to  be  presented  for  payment,  and  a  presentment  there  is  sufficient  as  against 
the  drawer  and  indorsers :  Struthers  v,  Kendall,  5  Wright  214.  When  no 
particular  place  of  payment  is  fixed  by  the  note  itself,  the  place  of  execution 
is  the  place  of  payment  without  regard  to  the  residence  of  the  parties  or  the 
place  at  which  the  note  is  dated :  Blodgett  v.  Durgin,  32  Vermont  361.  The 
presumption  is  that  a  note  is  payable  at  the  place  where  it  is  dated  :  Richetts 
V,  Pendleton,  14  Maryland  320.  A  demand  not  on  the  maker  but  at  a  bank 
where  the  note  was  not  made  payable  is  insufficient  in  the  absence  of  a  special 
agreement:  Farmers'  Bank  v.  Allen,  18  Maryland  475.  A  note  not  on  its 
face  payable  at  any  particular  place  was  dated  at  Washington,  where  the 
maker,  who  resided  in  Maryland,  had  no  place  of  business.  It  was  held  that 
a  presentment  at  a  bank  in  Washington  was  sufficient :  Selden  o.  Washing- 
ton, 17  Maryland  379.  A  presentment  at  any  bank  in  Boston  of  a  note  pay- 
able '^  at  a  bank  in  Boston ''  or  "at  either  bank  in  Boston"  is  sufficient: 
Mdidin  Bank  v.  Baldwin,  13  Gray  154;  Hampden  Insurance  Company  v, 
Davis,  Ibid.  156,  note  ;  Allen  v.  Avery,  47  Maine  287  *,  Brickettv.  Spaulding, 
33  Vermont  107.  One  who  for  the  drawee's  accommodation  indorses  a  bill 
accepted  in  blank  as  to  the  place  of  payment  thereby  authorizes  the  drawee 
to  name  any  reasonable  place  of  payment :  Rogers  v.  Porter,  1  Metcalf  643. 
As  to  the  acceptor,  the  place  of  payment  is  his  place  of  business.  As  to  the 
drawer,  the  place  where  he  drew  the  bill :  Freese  v,  Brownell,  35  New  Jersey 
(Law)  255. 
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is  not  necessary  in  an  action  against  the  drawer(&)  to  state  the  ac- 
ceptance as  such,  and,  therefore,  not  necessary  to  state  it  to  be  at 
a  particular  place,  nor  to  allege  presentment  at  that  place.  Such 
a  presentment  as  the  acceptance  requires  is  merely  matter  of  evi- 
dence.(z)  But  if  the  special  acceptance  were  alleged  in  the  declara- 
tion, it  might  be  necessary  to  state  in  an  action  against  a  drawer  or 
indorser  such  a  presentment  as  the  acceptance  required,  though  a 
r*9i«n  general  allegation  might  suflSce  after  verdict.(A)  *If  a  bill 
^  -^  he  made  payable  at  a  particular  place,  it  is  not  necessary 
to  state  a  presentment  to  the  acceptor  there ;  it  is  sufficient  to  state 
a  presentment  at  that  place.(2)  An  averment  that  a  bill  was  pre- 
sented to  the  acceptor  will  be  satisfied  by  proof  that  it  was  pre- 
sented at  the  place  where  it  was  made  payable,  though  no  person 
were  there  in  attendance,(m)  and  though  the  acceptor  did  not  live 
there.(w) 

(h)  See  farther,  as  to  the  pleadings  in  an  action  against  the  acceptor,  the 
chapter  on  Plxadino. 

(i)  Parks  o.  Edge,  1  C.  &  M.  429 ;  3  Tyrw.  364,  s.  c. ;  Harris  v.  Parker,  3 
Tyrw.  370  ;  Hine  v.  Allely,  4  B.  &  Ad.  6i4  {24  E.  C.  L.  R.) ;  1  N.  &  M.  433, 
8.  G. ;  and  see  Hawkey  v.  Borwiok,  4  Bing.  135  (13  E.  C.  L.  K.) ;  Hardy  r. 
Woodroofe,  2  Stark.  319  (3  E.  C.  L.  R.). 

(k)  Lyon  v.  Holt,  5  M.  &  W.  250.  The  sufficiency,  however,  of  such  a  gen- 
eral allegation,  even  after  verdict,  does  not  seem  to  be  perfectly  clear,  at  all 
events  where  no  issue  was  taken  on  the  presentment.  In  an  action  against 
the  drawer,  where  the  bill  was  drawn  and  accepted  payable  in  London,  bat 
there  was  no  traverse  of  the  general  allegation  of  presentment,  it  was  held 
that  the  statement  of  the  venue  London  in  the  margin  of  the  declaration  cured 
the  defect:  Wilmot  v.  Williams,  14  L.  J.,  C.  P.  33;  7  M.  &  Or.  1017  (49  E. 
C.  L.  R.),  8.  c. ;  and  see  Coydell  v.  Harkness,  15  L.  J.,  C.  P.  233 ;  3  C.  B. 
168  (54  E.  C.  L.  R.),  «.  c. 

(I)  Shelton  v.  Braithwaite,  8  M.  &  W.  252 ;  Hawkey  v.  Borwick,  1  T.  &  J. 
376  ;  4  Bing.  135  (13  £.  0.  L.  R.) ;  12  Moore  478,  s.  c. ;  Philpot  v.  Bryant,  3 
C.  &  P.  244  (14  E.  C.  L.  R.) ;  4  Bing.  717  (13  E.  C.  L.  R.) ;  1  M.  &  P.  754, 
8.  c. ;  and  see  Bush  v.  Kinnear,  6  M.  &  Sel.  210 ;  Huffam  v.  Ellis,  3  Taunt. 
415 ;  Ambrose  v.  Hopwood,  2  Taunt.  61  ;  De  Bargareche  v,  Pillin,  3  Bing. 
476  (11  E.  G.  L.  R.) ;  11  Moore  350,  s.  c. 

(m)  Hine  v.  Allely,  4  B.  &  Ad.  624  (24  E.  0.  L.  R.) ;  1  N.  &  M.  433, 8.  c. ;  and 
see  Hardy  v.  Woodroofe,  2  Stark.  319  (3  £.  G.  L.  R.).  So  where  a  bill  was  drawn 
on  an  acceptor  at  38  Minto  Street,  accepted  generally,  and  when  due,  the  ac- 
ceptor having  changed  his  residence,  was  presented  to  a  lodger  at  No.  38,  the 
presentment  was  held  sufficient :  Buxton  v.  Jones,  1  M.  &  Gr.  83  (39  £.  G. 
L.  R.) ;  1  Scott,  N.  R.  19,  s.  c. 

(n)  Hardy  v.  Woodroofe,  2  Stark.  319  (3  £.  G.  L.  R.). 
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The  statute  1  &  2  Geo.  4,  c.  78,(o)  does  not  extend  to  promissory 
notes.  Iff  therefore,  a  note  be^  in  the  body  of  itj  made  payable  at 
a  particular  place,  it  is  still  necessary  to  aver  and  to  prove  present- 
ment there,(  p)  though  the  mention  of  the  place  be  in  a  distinct  sen- 
tence preceded  by  a  full  stop.  (9) 

'*'But  if  the  place  of  payment  be  merely  mentioned  in  a   r4cO|Qi 
memorandum,  that  is  held  to  be  only  a  direction  and  not  to 
qualify  the  contract ;  and,  consequently,  a  presentment  there  is  not 
essential. (r)     And  an  averment  in  the  declaration  that  the  note  was 
made  payable  there  has  even  been  held  a  fatal  misdescription. («)^ 

(o)  But  notwithstanding  this  act,  and  independently  of  the  decision  in  Gibb 
r.  Mather,  8  Bing.  214  (21  £.  C.  L.  R.) ;  2  Moo.  &  Scott  387,  a.  c,  if  a  bill 
be  accepted,  payable  at  a  particular  place  (though  not  expressed  to  be  payable 
there  only)  and  not  otherwise  or  elsewhere,  the  addition  of  the  place  where 
payable  is  not  surplusage ;  for,  upon  default  made  at  that  place,  the  right  of 
the  holder  to  sue  the  previous  parties  to  the  bill  is  complete :  Mackintosh  o. 
Hay  don,  Ryan  &  Moody  362;  Hawkey  v,  Borwick,  4  Bing.  135  (13  E.  G.  L. 
R.) ;  12  Moo.  478,  s.  c. ;  Harris  r.  Parker,  3  Tyrw.  370;  Smith  v.  Bellamy,  2 
Stark.  223  (3  £.  G.  L.  R.).  Before  the  act  the  holder  must  have  presented 
there,  and  could  present  nowhere  else.  Now,  he  may  present  effectually 
there ;  but,  as  was  supposed  until  the  decision  in  Gibb  v.  Mather,  may  also 
present  to  the  acceptor  himself. 

(p)  Saunderson  v,  Bowes,  14  East  500;  Howe  v.  Bowes,  16  East  112; 
Rowe  V.  Toung,  2  B.  &  B.  165  (6  £.  G.  L.  R.) ;  Williams  v.  Waring,  10  B.  & 
G.  2  (21  £.  G.  L.  R.) ;  Emblin  v.  Dartnell,  12  M.  &  W.  830 ;  Spindler  v. 
Grellett,  17  L.  J.,  £xch.  6  ;  1  Ezch.  384,  a.  c. ;  but  see  Nichols  v,  Bowes,  2 
Gamp.  498. 

(q)  Vanderdonckt  v,  Thelluson,  19  L.  J.,  G.  P.  13 ;  8  G.  B.  812  (65  E.  G.  L. 
R.),  s.  c. 

(r)  Price  v,  Mitchell,  4  Gamp.  200 ;  Williams  v.  Waring,  10  B.  *&  G.  2  (21 
£.  G.  L.  R.) ;  5  M.  &  R.  9,  s.  c.  But  in  a  case  where  the  body  of  the  note 
was  printed,  except  the  sum,  the  names  of  the  parties,  and  the  date,  and  the 
memorandum  of  the  place  at  which  the  note  was  payable,  was  also  printed, 
Lord  Ellenborough  held  a  special  presentment  there  necessary :  Trecothick 
V.  Edwin,  1  Stark.  468  (2  E.  G.  L.  R.) ;  sed  quoere.  The  memorandum  is  no 
part  of  the  note,  though  it  be  preceded  by  the  words  **  payable  at":  Masters 
V.  Barretto,  19  L.  J.,  C.  P.  50 ;  8  G.  B.  433  (65  E.  G.  L.  R.),  s.  c. 

(s)  Exon  V.  Russell,  4  M.  &  Sel.  505. 

'  If  a  bill  is  accepted,  payable  at  a  particular  place,  and  such  acceptance  is 
acquiesced  in  by  the  holder,  he  must  demand  payment  at  such  place  in  order 
to  charge  the  drawer:  Tuckerman  v.  Hartwell,  3  Greenleaf  147.  Where  a 
bill  is  made  payable  at  a  particular  place,  presentment  for  payiAent  at  that 
place  is  sufficient  to  hold  the  drawer :  £vans  v,  St.  John,  9  Porter  186.   Where 
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The  consequence  of  not  duly  presenting  a  bill  or  note  is  that  all 
the  antecedent  parties  are  discharged  from  their  liability,  whether 
on  the  instrument  or  on  the  consideration  for  which  it  was  giveu. 


a  note  is  payable  at  a  given  time  and  place,  no  demand  of  payment  at  sach 
time  and  place  is  necessary.  Where  the  maker  is,  however,  ready  at  sach 
time  and  place  with  the  means  of  payment,  such  readiness  is  eqaivalent  to 
tender:  Otis  v.  Barton,  ION.  Hamp.  433 ;  Brabston  v.  Gibson,  9  Howard  U. 
S.  263  ;  Lyon  v.  Williamson,  27  Maine  149 ;  Bradford  v.  Cooper,  1  Louis.  An- 
nual Rep.  325;  New  Hope  Delaware  Bridge  Co.  v.  Perry,  11  Illinois  467. 
Demand  at  the  place  specified  is  not  necessary  to  charge  the  maker:  Bank  r. 
Evans,  9  W.  Ya.  393.  To  charge  the  indorser  such  demand  is  necessary  *,  but 
if  no  place  is  named,  the  demand  must  be  made  of  the  maker,  or  at  his  place 
of  business  or  dwelling :  Holtz  v,  Boppe,  37  N.  York  634 ;  McColloagh  r. 
Cook,  34  Indiana  290 ;  Hills  v.  Place,  48  N.  Y.  520 ;  Thiel  v.  Conrad,  21  Louis. 
Ann.  214;  Letchford  v,  Starns,  16  Louis.  Ann.  252;  Bank  of  Newbury  r. 
Richards,  35  Vermont  281  ;  State  Bank  v.  Fox,  3  Blatchf.  C.  C.  431 ;  Howard 
r.  Boorman,  17  Wise.  459;  Gay  v.  Haseltine,  18  N.  Hamp.  530;  Rust  r. 
Reives,  24  Ark.  359 ;  Magoun  v.  Walker,  49  Maine  419 ;  Struthers  r.  Kendall, 

5  Wright  214 ;  Smith  ».  Philbrick,  10  Gray  252 ;  People's  Bank  ».  Brooke,  31 
Md.  7  ;  Moore  v.  Brittain,  22  Louis.  Ann.  64 ;  Etheridge  v,  Ladd,  44  Barb. 
69 ;  Bank  of  Commonwealth  r.  Mudgett,  45  Barb.  663 ;  Bateson  r.  Clark,  27 
Mo.  31 ;  Simms  v,  Larkin,  19  Wise.  390 ;  Adams  r.  Leland,  30  New  York  309; 
Simmons  v.  Belt,  35  Mo.  461 ;  Ococe  Bank  r.  Hughes,  2  Coldwell  52 ;  People  s 
Bank  r.  Keech,  26  Md.  521 ;  Eason  r.  Isbell,  42  Ala.  456.  When  a  not€  '\9 
made  payable  at  a  particular  place,  the  maker  has  the  whole  of  the  day  in 
which  to  make  payment;  but  after  demand  and  refusal,  he  must  seek  the 
holder  for  that  purpose  :  Etheridge  v,  Ladd,  44  Barb.  69.  A  note  payable 
**on  demand  at  a  particular  place,''  demand  at  that  place  must  be  shown  as 
against  the  maker  :  Bingham  v.  Smith,  16  N.  Hamp.  274.  Where  a  note  is 
made  payable  at  a  particular  place,  it  is  in  all  respects  to  be  treated  as  if  made 
there,  without  regard  to  the  place  where  it  is  dated  or  delivered :  Ball  f.  Con- 
solidated Franklinite  Co.,  3  Yroom  102.  When  a  note  is  payable  at  a  certain 
bank,  it  is  sufficient  to  charge  the  indorser  that  the  note  is  there  at  maturity 
to  be  delivered  if  paid  without  a  special  demand  :  Folger  r.  Chase,  18  Pick. 
63 ;  Jenks  v,  Doylestown  Bank,  4  Watts  &  Serg.  505 ;  State  Bank  v,  Napier, 

6  Humph.  270  ;  Goodloe  r.  Godley,  13  Smedes  &  Marshall  233  ;  Roberts  r. 
Mason,  1  Ala.  373.  In  such  a  case,  in  an  action  against  the  indorsers,  it  is 
not  necessary  for  the  holder  to  prove  that  the  cashier  was  at  the  bank  during 
all  the  business  hours  of  the  day  of  payment.  The  presumption  is  that  he 
did  his  duty  :  Brittain  v.  The  Doylestown  Bank,  5  Watts  &  ^erg.  87.  It  is 
sufficient  evidence  of  demand  of  payment  and  of  refusal  to  pay  a  note  payable 
at  a  particular  place,  if  the  note  is  left  there  and  no  funds  are  provided  to 
take  it  up  :  Nichol  v.  Goldsmith,  7  Wend.  160 ;  Wooden  v.  Foster,  16  Barbour 
146  ;  Merchants'  Bank  v,  Elderkin,  25  New  York  178 ;  Hallowell  v.  Carry,  5 
Wright  322.  The  want  of  funds  of  the  drawee  at  the  bank  will  excuse  the 
demand  there,  but  this  must  be  averred  :  Bank  of  Wilmington  o.  Cooper,  1 
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The  acceptor  or  maker,  however,  still  continues  liable.  And,  in- 
deed, presentment  is  not  in  general  necessary  for  the  purpose  of 
charging  him,  the  action  itself  being  held  to  be  a  suflScient  demand, 
and  that  though  the  instrument  be  made  payable  on  demand.(^)  But 
if  a  bill  or  note  be  payable  (at  or)  after  sight,  it  must  be  presented 
in  order  to  charge  the  acceptor  or  maker. (t^)  So  must  a  note  pay- 
able at  a  particular  place,  as  we  have  just  seen. (a:)  But  though  the 
absence  of  demand  be  in  general  no  defence,  yet  if  the  acceptor  or 
maker  pays  on  action  brought  without  any  previous  demand,  it 
seems  the  court  would,  where  they  have  the  power,  take  the  ques- 
tion of  costs  into  consideration. (i/) 

There  are  circumstances,  however,  which  will  excuse  the  neglect 
to  present  for  payment.(2)  * 

(/)  Ruraball  v.  Ball,  10  Mod.  38  ;  Frampton  v.  Coulson,  1  Wils.  33  •,  Norton 
r.  tllam,  2  M.  &  W.  461. 

(tz)  Dixon  V.  Nuttall,  1  C,  M.  &  R.  307  ;  6  C.  &  P.  320  (25  E.  C.  L.  R.).  As 
to  bills  and  notes  payable  at  sight,  see  34  &  35  Vict.  c.  74,  Appendix,  and  pp. 
1S2,  l.^»8und211. 

(x)  Rhodes  V.  Gent,  5  B.  &  Al.  244  (7  E.  C.  L.  R.).  Query,  as  the  effect  of 
Doii-presentment  of  a  bill  at  a  particular  place  if  the  drawee  had  lodged 
njoiiey  there  and  lost  it  by  the  holder's  delay. 

(l/j  M^ntosh  r.  Ilaydon,  1  R.  &  M.  362. 

iz]  An  im possibility  to  present  a  bill  for  payment  on  the  day  it  falls  due, 
where  the  holder  is  in  no  fault,  may  render  a  subsequent  presentment  sufficient 
to  charije  the  drawer ;  aliier  of  negligence  or  oversight  in  the  post-office  by 
which  a  bill  miscarries  so  that  it  cannot  be  presented  till  after  it  is  due.  The 
fact  that  a  bill  is  lost  is  an  excuse  for  delay  in  making  demand,  but  for  no 
more  than  a  reasonable  delay  :  see  Byles  on  Bills,  6th  American  edit.  p.  337. 

Harrington  10;  Gillett  v.  Averill,  5  Denio  85  ;  Allen  t?.  Smith,  4  Harrington 
234.  A  note  made  negotiable  at  a  bank  is  not  therefore  payable  there  :  Bar- 
rett p.  Wills,  4  Leigh  114.  If  a  note  is  made  payable  at  a  particular  bank, 
and  if  such  bank  before  maturity  ceases  to  exist,  a  demand  in  order  to  hold 
an  indorser  ifi  excused :  Roberts  v.  Mason,  1  Alabama  373  ;  Central  Bank  v. 
Allen,  Shepl.  41. 

^  An  impossibility  to  present  a  bill  for  payment  on  the  day  it  falls  due, 
where  the  holder  is  in  no  fault,  may  render  a  subsequent  presentment  suffi- 
cient to  charge  the  drawer ;  aliter  of  oversight  or  negligence  in  the  post-office, 
by  which  a  bill  miscarries  so  that  it  cannot  be  presented  till  after  it  is  due  : 
Schofield  V.  Bayard,  3  Wendell  488.  A  bill  of  exchange  was^  deposited  by  the 
holder  in  the  post-office,  in  season  to  reach  the  place  where  it  was  payable 
before  it  fell  due  by  the  regular  course  of  the  next  mail ;  and  there  was  no 
reai^on  to  believe  that  it  would  not  be  there  duly  delivered..    It  was  actually 
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P^Q9()n        *Where  a  bill  is  seized  under  an  extent,  the  ijidorsers  are 
not  discharged  bj  non-presentment,  for  laches  is  not  im- 
putable to  the  crown.(a) 

Neglect  of  presenting  for  payment  is,  as  we  have  seen,  excused 
in  the  case  of  a  bank  note  payable  on  demand,  and  perhaps  of  other 
paper  meant  for  circulation,  if  the  holder,  within  the  period  at 
which  he  should  have  presented  it,  puts  it  into  circulation.(&) 

If  the  acceptor  or  maker  abscond,  and  his  house  be  shut  up,  the 
bill  or  note  may  be  treated  as  dishonored ;  but  not  if  he  have  merely 

(a)  West  on  Extents,  29,  30. 

(6)  Camidge  v.  AUenby,  6  B.  &  C.  373  (13  £.  G.  L.  R.) ;  9  Dowl.  &  R. 
391,  s.  c. 

sent  by  that  mail,  but  by  mistake  of  the  postmaster  where  it  was  mailed,  the 
package  containing  it  was  misdirected,  and  in  consequence  thereof  was  car- 
ried bejond  its  place  of  destination.  The  mistake  being  discovered  the  bill 
was  returned,  and  reached  the  place  where  it  was  payable  on  the  day  after  it 
became  due,  which  was  Sunday.  On  th^  morning  of  the  following  day,  the 
bill  was  delivered  from  the  post-ofiSce  to  the  agent  of  the  holder,  and  payment 
demanded  of  the  acceptor.  Held  that  the  holder  was  not  chargeable  with  a 
want  of  reasonable  diligence  :  Windham  Bank  v,  Norton,  22  Connecticut  213. 
The  fact  that  a  bill  is  lost  is  an  excuse  for  delay  in  making  demand,  but  for 
no  more  than  a  reasonable  delay  :  Aborn  v,  Bosworth,  1  Rhode  Island  401. 
As  to  what  will  excuse  demand  or  presentment,  see  Bell  v.  HalPs  Ex^rs,  2 
Duvall  288 ;  Berry  v.  Southern  Bank  of  Kentucky,  Ibid.  379 ;  Jex  v,  Tureaud, 
19  Louis.  Ann.  64 ;  Union  Bank  r.  Robertson,  Ibid.  72 ;  Polk  v.  Spenk,  5 
Coldwell  431 ;  McKee  v.  Boswell,  33  Mo.  567  -,  Wilson  o.  Senier,  14  Wise. 
380',  Caldwell  v.  Porter,  17  N.  Hamp.  27 ;  Jamison  v,  Copher,  35  Mo.  483  ; 
Hall  V,  Jones,  32  Illinois  38  ;  Arnold  v.  Dresser,  8  Allen  435  ;  Simmons  o. 
Belt,  35  Mo.  461 ;  Adams  v.  Leland,  30  N.  York  309 ;  Deel  v.  Berry,  21  Texas 
463  ;  Benton  v,  Martin,  31  N.  York  382;  Phoenix  Ins.  Co.  v.  Gray,  13  Mich. 
191  ]  Taylor  v.  Sip,  1  Vroom  284 ;  Staylor  v.  Ball,  24  Md.  183  ;  Simpson  v. 
Pacific  Mutual  Co.,  44  Cal.  139 ;  Deener  v.  Brown,  I  MacArthur  350 ;  Wood- 
ruff V.  Plant,  41  Conn.  344 «,  Meadville  Bank  v.  City  Bank,  16  Kan.  332 ; 
Oregg  V.  George,  16  Kan.  546 ;  Salt  Springs  Bank  o.  Burton,  58  N.  Y.  430 ; 
Woodin  V.  Frazer,  35  N.  Y.  Sup.  Ct.  190 ;  King  v.  Crowell,  61  Me.  244 ;  Pur- 
cell  V,  AUemeny,  22  Gratt.  739 ;  Farwell  v.  Curtiss,  7  Biss.  160 ;  Coon  p.  Pra- 
der,  25  Minn.  105.  In  the  case  of  the  death  of  the  holder,  his  executor  must 
make  demand  at  the  earliest  practicable  time :  Wilson  v.  Senier,  14  Wise. 
380.  When  drawer  of  check  stops  payment,  demand  excused :  Woodin  9. 
Fraser,  38  N.  Y.  Superior  Ct  190;  Platzer  v.  Norris,  38  Tex.  1.  The  fact 
that  one  of  two  drawers  was  also  acceptor  will  not  dispense  with  demand 
and  notice  :  McMean  v.  Little,  50  Tenn.  330.  t 
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removed.((?)  ^  If  the  drawee  cannot  be  found,  it  will  be  sufficient  to 
plead  that  facty  without  averring  that  duQ  search  was  made  for  him.((2) 
Under  an  allegation  that  the  bill  was  presented,  evidence  that  the 
drawee  could  not  be  found  is  inadmi8sible.(e) 

Absence  of  effects  in  the  drawee's  hands  will,  as  against  the 
drawer,  dispense  with  the  necessity  of  presenting  for  payment,(/) 
but  not  as  against  a  subsequent  indorser.(^) 

A  declaration  by  the  acceptor,  before  a  bill  is  due,  that  he  will 
not  pay,  though  made  in  the  drawer's  presence,  does  not  dispense 
with  presentment  to  the  acceptor  and  notice  to  the  drawer.(A) ' 

(e)  Anoo.,  1  Ld.  Raym.  743  ;  Hardy  v,  Woodroofe,  2  Stark.  319  (3  E.  C.  L. 
R.) ;  Hine  v.  Allely,  4  B.  &  Ad.  624  (24  E.  C.  L.  R.) ;  1  N.  &  M.  433,  s.  c. ; 
Collins  0.  Butler,  2  Stra.  1087  ;  see  also  Sands  v,  Clarke,  19  L.  J.,  C.  P.  84 ;  8 
C.  B.  751  (65  E.  C.  L.  R.),  s.  c. 

Where  the  maker  of  a  note  is*a  seaman,  without  a  domicile  in  the  state,  who 
goes  a  voyage  about  the  time  the  note  falls  due,  no  demand  on  him  is  necessary 
to  charge  the  indorser.  Absence  of  the  maker  of  a  note  on  a  voyage  at  sea,  his 
family  still  residing  in  the  state,  will  not  excuse  a  demand  of  payment  so  as 
to  discharge  an  indorser  :  see  Byles  on  Bills,  6th  American  edition,  p.  339. 

{d)  Starke  o.  Cheeseman,  Carthew  509 ;  1  Ld.  Raym.  538,  s.  c. 

(e)  Leeson  v,  Piggott,  1788 ;  Bay  ley,  6th  ed.  409 ;  and  see  Smith  o.  Bel- 
lamy, 2  Stark.  223  (3  E.  C.  L.  R.) ;  Burgh  c.  Legge,  5  M.  &  W.  421. 

(/)  Terry  r.  Parker,  1  Nev.  &  Perry  752 ;  6  Ad.  &  E.  502  (33  E.  C.  L.  R.), 
s.  G. ;  see  Prideauxt?.  Collier,  2  Stark.  57  (3E.  C.  L.  R.) ;  Hill  o.  Heap,  D.  & 
R.,  N.  P.  C.  57  ;  De  Berdt  v.  Atkinson,  2  H.  Bl.  336.  But  see  the  observa- 
tions on  this  last  case  in  Sands  v,  Clarke,  19  L.  J.,  C.  P.  87 ;  8  C.  P.  751,  s. 
c. ;  and  Maltass  r.  Siddle,  28  L.  J.,  C.  P.  258  ;  6  C.  B.  (N.  S.)  494  (60  E.  C. 
L.  R.),  8.  c. ;  Ex  parte  Bignold,  1  Deacon  728 ;  3  Mont.  &  Ayr.  633,  s.  c. ; 
Wirth  V.  Austin,  L.  R.,  10  C.  P.  689. 

(g)  Saul  9.  Jones,  28  L.  J.,  Q.  B.  37 ;  1  £.  &  £.  59  (102  E.  C.  L.  R.),  8.  c. 

(h)  Ex  parte  Bignold,  1  Deao.  728  ;  2  Mont.  &  Ayr.  633,^8.  c. 

^  Where  the  maker  of  a  nota  is  a  seaman,  without  a  domicile  in  the  state, 
who  goes  a  voyage  about  the  time  the  note  falls  due,  no  demand  on  him  is 
necessary  to.  charge  the  indorser :  Moore  v,  Coffield,  1  Dev.  247.  Absence  of 
the  maker  of  a  note  on  a  voyage  at  sea,  his  family  still  residing  in  the  state, 
will  not  excuse  a  demand  of  payment  so  as  to  charge  an  indorser :  Dennie 
V,  Walker,  7  N.  Hamp.  199. 

'Where  a  note  made  payable  at  a  bank  is  not  at  the  bank  when  it  falls 
doe,  and  no  demand  is  then  made  on  the  maker,  the  indorsee  cannot  charge 
the  indorser  by  giving  him  reasonable  notice  of  non-payment,  although  the 
maker  had  previously  told  the  indorser  that  it  would  be  useless  to  send  the 
note  to  the  bank,  because  he  could  not  pay  it :  see  Bank  v,  Spencer,  5  Mete. 
22 
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P^Qoii        *^^  b^s  '^^^^  ^^'^  ^^^^  neglect  to  present  bankers'  cash 
notes,  the  banker  having  failed,  will  be  excused  by  return- 
ing them  in  due  time.(i) 


';v 


i^id". 


•  r  . 


"  ^' 
t  • 

'it' 


k — 

■  ti 


•    t 


■if- 
■i' 


t.. 


r 


(t)  HendersoD  v.  Appleton,  Chit.  10th  ed.  246 ;  Rogers  v.  Lan<rford,  \  C.  k 
M.  637  ;  Robson  v.  Oliver,  10  Q.  B.  704  (59  E.  C.  L.  R.).     See  ante,  p.  164. 

308  ;  Lang  o.  Young,  7  English  401.  The  holder  of  a  note  need  not  demand 
payment  and  give  notice,  when  the  indorser,  a  few  days  before  the  matarity 
of  the  note,  writes  to  him  that  the  maker  has  failed,  and  asks  indulgence  until 
funds  can  be  realized  from  security  given  br  the  maker :  Spencer  v.  Harvey, 
17  Wend.  489.  One  who  indorses  a  promissory  note,  inserting  over  his  si;:- 
nature  a  waiver  of  demand  and  notice,  is  not  entitled  to  any  demand  and 
notice :  Woodman  v.  Thurston,  8  Gushing  157.  So  an  oral  waiver  at  that 
time :  Barclay  v.  Weaver,  19  Penna.  State  Rep.  396.  An  agreement  with 
the  maker  by  the  payee,  after  he  had  negotiated  it,  that  be  would  pay  it  and 
take  it  up,  amounts  to  a  waiver  of  demand  and  notice,  and  such  agreement 
enures  to  the  benefit  of  the  indorsee :  Marshall  v.  Mitchell,  35  Maine  221. 
Receiving  from  the  maker  a  sum  sufficient  to  meet  the  note,  or  taking  ample 
security  as  indemnity  for  the  same,  amounts  to  a  waiver  by  the  indorser  of 
•due  presentment :  Lewis  r.  Kramer,  3  Maryland  265.  When  co-partners 
purchase  goods  together,  and  give  a  promissory  note  therefor,  with  one  of 
them  as  maker  and  the  other  as  indorser,  the  latter  is  not  liable  on  his  indorse- 
ment unless  he  be  duly  notified  of  the  dishonor  of  the  note :  Poland  c.  Boyd, 
22  Penna.  State  Rep.  476. 

As  to  when  want  of  funds  in  the  hands  of  the  drawee  will  excasc  demand, 
see  Brower  r.  Rupert,  24  Illinois  182;  Mobley  v,  Clark,  28  Barbour  390; 
,  Healy  r.  Oilman,  1  Bosworth  235 ;  Case  u.  Morris,  7  Casey  100  ;  Carson  r. 
Alexander,  34  Mississippi  528 ;  Wood  ».  Gibbs,  35  Ibid.  559 ;  Wood  c. 
McMeans,  23  Texas  481  ;  Dickerson  v.  Turner,  12  Indiaba  223;  Sherer  r. 
Easton  Bank,  9  Casey  134;  Coyle  r.  Smith,  1  E.  D.  Smith  400;  Whaley  r. 
Houston,  12  Louisiana  Annual  585;  Miser  v.  Trovinger,  7  Ohio  (N.  S.) 
281  ;  Blankenship  v.  Rogers,  10  Indiana  333 ;  Spangler  r.^  Mc Daniel,  3  In- 
diana 275.  An  admission  by  the  indorser  of  a  check  that  the  drawer  cannot 
pay  dispenses  with  demand  and  notice :  Taylor  v,  French,  4  £.  D.  Smith 
450.  It  is  presumed  that  the  drawee  has  funds  until  the  contrary  appears,  and 
this  presumption  is  not  changed  by  a  waiver  or  want  of  acceptance:  Gallv 
day  V.  Bank,  2  Head.  57.  Taking  security  by  the  indorser  of  the  maker  aft«r 
maturity,  supposing  himself  to  be  liable,  is  not  a  waiver  of  demand  and 
notice :  Otsego  County  Bank  r.  Warren,  18  Barbour  291.  Security  held 
by  indorser  to  indemnify  him  against  liability  does  not  dispense  with  demand 
and  notice :  Moses  v,  Ela,  48  New  Hampshire  557 ;  Wilson  v.  Senier,  14 
Wisconsin  380.  That  a  payee  included  the  amount  of  an  unpaid  draft  in  an 
account  sent  to  the  drawer,  to  which  no  objection  was  made,  dispenses  with 
the  necessity  of  proving  demand  and  notice :  Carson  o.  Alexander,  34  Mis- 
sissippi 528.  Where  a  note  is  made  for  the  acoommodation  of  the  payee, 
with  the  understanding  that  the  maker  is  not  to  pay  it,  demand  and  notice  i» 
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Advantage  from  such  neglect  is  waived  by  any  antecedent  party 
who  subsequently,  unth  notice  of  the  laches^  promises  to  pay  the  bill, 
or  makes,  or  promises  to  make,  a  partial  payment  on  account  of 

it.(i) 

As  to  what  was  formerly  the  proper  mode  of  pleading,  where  the 
plaintiff  relies  on  any  dispensation  with  presentment,  see  the  chap- 
ter on  Pleading. 

The  defendant's  part  payment  or  promise  to  pay,  made  after  the 
bill  or  note  is  due,  is  primd  facie  evidence  of  preseotment.(Q^ 

(k)  Yaughan  v.  Fuller,  2  Stra.  1246 ;  Hoplej  v,  Dufresne,  15  East  275 ; 
Haddock  v.  Bury,  7  East  236 ;  Hodge  o.  Fillis,  3  Gamp.  463.  See  Goodall  v, 
Dolly,  1  T.  R.  712;  Anson  ».  Bailey,  B.  N.  P.  276. 

(I)  Crozon  v.  Worthen,  5  M.  &  W.  5 ;  Lundie  v.  Robertson,  7  East  232 ; 
Campbell  v.  Webster,  15  L.  J.,  C.  P.  4 ;  2  C.  B.  258  (52  E.  C.  L.  R.),  s.  c. ; 
Greenway  r.  Hindly,  4  Camp.  52. 


not  necessary  to  hold  t^e  payee  as  indorser :  Torry  o.  Fobs,  40  Maine  74. 
Where  a  bill  is  accepted  for  the  accommodation  of  the  drawer,  he  is  not  dis* 
charged  by  want  of  demand  or  notice  :  Ross  o.  By  dell,  5  Duer  462.  When 
the  payee  wrote  on  the  note,  *'  I  assign  this  note  to  A.  and  indorse  the 
prompt  payment  of  it,"  it  was  held  that  demand  and  notice  were  not  neces- 
sary :  Tatem  o.  Bonner,  27  Mississippi  760.  A  waiver  of  notice  of  protest 
will  not  excuse  want  of  demand  :  Scull  o.  Mason,  7  Wright  99.  The  words 
*'  protest  and  notice  waived  "  waive  also  demand :  Gordon  r.  Montgomery, 
19  Indiana  110.  The  holder  may  prove  by  oral  testimony  that,  at  the  time 
of  the  indorsement  of  a  negotiable  note,  it  was  agreed  between  the  maker, 
indorser  and  holder  that  payment  should  not  be  demanded  at  the  maturity  of 
the  note :  Barclay  v.  Weaver,  7  Harris  396.  Sickness  of  holder  when  an  ex- 
cuse for  demand  and  notice  :  Wilson  v.  Senior,  14  Wisconsin  380. 

'  A  drawer's  promise  to  pay  an  overdue  check,  without  knowing  the  fact 
that  it  had  not  been  duly  presented,  is  not  binding  upon  him :  Kelly  o.  Brown, 
5  Gray  108.  Indorser  discharged  for  want  of  demand  is  not  liable  on  his 
subsequent  promise  made  in  ignorance  of  the  fact:  Low  o.  Howard,  11  Cush- 
ing  268. 
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Payment  should  be  made  to  the  true  holder  of  the  bill  ;(a)  for 
payment  to  any  other  party  is  no  discharge  to  the  acceptor  ;  unless, 
indeed,  the  money  paid  finds  its  way  into  the  holder's  hands,  and 
the  holder  has  treated  it  as  received  in  liquidation  of  the  bill.  A. 
drew  a  bill  upon  defendant,  which  defendant  accepted;  A.  then  in- 
dorsed it  to  the  plaintiffs,  his  bankers,  who  entered  it  to  the  credit 
of  plaintiffs'  account,  and  at  maturity  presented  it  to  the  defend- 
ant for  payment,  and  it  was  dishonored.  The  plaintiffs  then  deb- 
ited A.  with  the  amount,  but  did  not  return  him  the  bill.  A  few 
days  afterwards  defendant  paid  the  amount  to  A. ;  A.  still  con- 
tinued his  banking  account  with  the  plaintiffs,  and  at  different 
times  paid  in  more  money  than  was  sufBcient  to  cover  the  amount 
of  the  bill  and  all  the  preceding  items  which  stood  above  it  in  the 
P^^oqn  account,  *though  there  was  always  a  balance  against  him 
larger  than  the  amount  of  the  bill.  A.  failed,  and  the 
plaintiffs  proved  for  the  whole  of  their  balance  under  his  commis- 
sion. They  then  brought  this  action  on  the  bill  against  the  defend- 
ant, the  acceptor.  Best,  G.  J. :  ''  The  payment  to  A.  would  not 
of  itself  have  discharged  the  defendant,  the  plaintiffs  having  be^ 


(a)  See  the  definition  of  the  word  holder,  ante,  chapter  i. 
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at  that  time  the  holders,  and  entitled  to  the  amount  of  the  bill ;  but 
the  ground  on  which  the  defendant  is  discharged  is  that  the  plain- 
tiffs not  onlj  entered  the  bill  to  the  credit  of  A.,  but  treated  it  as 
having  been  paid/'(6) 

There  are  some  cases  in  which  payment  to  a  wrongful  holder  is 
protected,  and  others  in  which  it  is  not.{c)  If  a  bill  or  note,  pay- 
able to  bearer,  either  originally  made  so  or  become  so  by  an  in- 
dorsement in  blank,  be  lost  or  stolen,  we  have  seen  that  a  bond  fide 
holder  may  compel  payment.  Not  only  is  the  payment  to  a  band 
fide  holder  protected,  but  payment  to  the  thief  or  finder  himself 
will  discharge  the  maker  or  acceptor,((i)  provided  such  payment 
were  not  made  with  knowledge  or  suspicion  of  the  infirmity  of  the 
holdef^s  title,  or  under  circumstances  which  might  reasonably  awaken 
the  suspicions  of  a  prudent  man.(e)  '^  For  it  is  a  general  rule  that 
where  one  of  two  innocent  persons  must  suffer  from  the  acts  of  a 
third,  he  who  has  enabled  such  third  person  to  occasion  the  loss 
must  sustain  it."(/)  And  supposing  the  equity  of  the  loser  and 
payer  precisely  equal,  there  is  no  reason  why  the  law  should  inter- 
pose to  shift  the  injury  from  one  innocent  man  upon  another.  But, 
if  such  a  payment  be  made  under  suspicious  circumstances,  or  with- 
out reasonable  caution,  or  out  of  the  usual  course  of  business,  it 
will  not  as  between  all  parties  and  for  all  purposes  discharge  the 
payer.(^y  Payment  before  the  bill  or  note  is  *due,  or  long 
after  it  is  due,  or,  in  case  of  a  check,  long  after  it  is  draWn,    ^         ^ 

(b)  Field  ».  Carr,  5  Bing.  13  (15  E.  C.  L.  R.) ;  2  Mop.  &  P.  46,  s.  c.  Where 
money  is  paid  into  a  bank  on  the  joint  account  of  persons  not  partners  in 
trade,  the  bankers  are  not  discharged  by  payment  of  the  check  of  one  of 
those  persons,  drawn  without  the  authority  of  the  others  :  Innes  r.  Stephen- 
son, 1  Moo.  &  Rob.  145 ;  Stone  r.  Marsh,  R.  &  M.  369 ;  unless  one  alone 
afterwards  becomes  entitled  to  receive  it :  Stewart  v.  Lee,  Mood.  &  M.  160  -,  see 
ante,  p.  26. 

(c)  As  to  payment  of  a  forged  bill,  see  posty  the  chapter  on  Forgert  or 
Bills. 

(d)  Smith  V.  Sheppard,  Sel.  Oa.  243 ;  MS.  of  Mr.  Sergeant  Bond,  Ghitty, 
10th  ed.  180.  • 

(e)  We  have  seen  that  nothing  short  of  fraud  will  affect  the  title  of  a  trans- 
ferree  for  value. 

(/)  Lickbarrow  o.  Mason,  2  T.  R.  70. 

(g)  There  is  at  present  no  decided  case  establishing  that  a  party  honestly 
paying  is  in  as  good  a  situation  as  a  party  honestly  discounting.     See,  how- 

^  A  payment  made  to  the  party  who  was  holder  at  the  time  of  protest,  with- 
out notice  of  his  having  subsequently  transferred  it,  is  no  defence :  Davis  v. 
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or  when  the  marks  of  cancellation  are  on  the  instrument,  are  ex- 
amples of  payment  out  of  the  usual  course  of  business. 

And,  therefore,  though  a  check  be  really  drawn  by  a  banker's 
customer,  but  torn  in  pieces  before  circulation  by  the  drawer,  with 
intention  of  destroying  it,  and  a  stranger,  picking  up  the  pieces, 
pastes  them  together,  and  presents  the  check  soiled  and  so  joined 
together  to  the  banker,  and  he  pays  it,  the  banker  cannot  charge 
his  customer  with  this  payment,  for  the  instrument  was  cancelled, 
and  carried  with  it  reasonable  notice  that  it  had  been  cancelled.(A) 

If  the  bill  or  note  be  not  payable  to  bearer,  but  transferable  by 
indorsement  only,  and  be  paid  to  a  party  whose  title  is  made  through 
the  forged  indorsement,  the  payer  is  not  discharged.(i) 

A  bill  is  not  discharged  and  finally  extinguished  until  paid  by  or 
on  behalf  of  the  acceptor ;  nor  a  note  until  paid  by  or  on  behalf 
of  the  maker.  ^ 

ever,  the  observations  of  Best,  C.  J.,  in  Snow  v.  Peacock,  2  C.  &  P.  221  (1 
£.  0.  L.  R.),  and  the  observations  of  Parke,  B.  in  Roberts  v.  Tucker,  16  Q.  B. 
575  (71  £.  0.  L.  R.).  The  question  as  to  the  validity  of  a  payment  usually 
arises  between  a  customer  and  his  banker.  But  a  banker  paying  a  bill  made 
payable  at  his  bank  must,  it  is  conceived,  exercise  due  caution. 

(A)  Scholey  v.  Ramsbottom,  2  Camp.  485. 

(t)  It  has  been  contended  that  each  indorsement  is  a  warranty  of  the  valid- 
ity of  the  prior  indorsements,  and  an  indorser  who  has  been  paid  by  the  ac- 
ceptor is  liable,  if  the  indorsements  to  him  turn  out  invalid,  to  be  sued  by 
the  acceptor  on  an  implied  undertaking  that  he,  as  holder,  was  entitled  to  re- 
ceive the  amount  of  the  bill :  East  India  Company  v,  Tritton,  3  B.  &  G.  280 
(10  E.  C.  L.  R.) ;  5  Dowl.  &  R.  214,  s.  c. ;  Smith  o.  Mercer,  6  Taunt.  76  (1 
£.  C.  L.  R.) ;  1  Marsh  453,  s.  c.  L'endosseur  est  garant  solidaire  avec  les 
autres  signataires  de  la  v6rit6  de  la  letire  ainsi  que  du  paiement  h  T^ch^ance  : 
Pardessus  376.  Tous  ceuz  qui  ont  sign6,  accept^,  ou  endoss^  une  lettre  de 
change,  sont  tenus  k  la  garantie  solidaire  envers  le  porteur :  Code  de  Com- 
merce 140  *,  Lovell  r.  Martin,  4  Taunt.  799 :  see  McGregor  v.  Rhodes,  25  L. 
J.,  Q.  B.  318 ;  6  E.  &  B.  266  (88  E.  C.  L.  R.),  s.  c. ;  Robarte  v.Tucker,  16 
Q.  B.  575  (71  E.  C.  L.  R.). 

Miller,  14  Grattan  1.  The  drawee  of  a  bill  is  bound  at  his  peril  to  ascertain 
that  the  person  to  whom  he  makes  payment  is  the  person  entitled.  He  can- 
not defend  against  the  payee  on  the  ground  that  he  has  paid  the  amount  of 
the  bill  to  another  person  of  the  same  name,  in  good  faith,  and  in  the  usual 
course  of  business,  with  nothing  to  excite  suspicion :  Graves  o.  The  American 
Exchange  Bank,  17  New  York  205. 

'  A  payment  made  by  a  joint  promisor  on  a  note  due  cannot,  by  an  arrange- 
ment with  the  payee,  be  revoked  so  as  to  revive  the  debt  against  the  other 
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It  was  long  an  unsettled  question  whether  payment  in  part  or  in 
full  by  the  drawer  to  the  holder  will  discharge  the  acceptor  pro  tantOj 
or  whether  the  holder  may,  nevertheless,  recover  the  whole  amount 
from  the  acceptor,  and  hold  an  equivalent  to  the  amount  received  from 
the  drawer,  as  money  received  of  the  acceptor  to  the  drawer's  use.(^) 
It  has  been  '''thought  that  the  holder  can  only  recover  of  r*oo^-] 
the  acceptor  the  amount  of  the  bill  minus  the  sum  paid  by 
the  drawer.(Q  The  acceptor  being  the  principal,  and  the  drawer 
the  surety,  it  might  seem  that  a  payment  by  the  drawer  discharges 
the  acceptor's  liability  to  the  holder  pro  tantOy  and  makes  the  ac- 
ceptor liable  to  the  drawer  for  money  paid  to  his  use,  and  that  if 
the  drawer  pay  the  whole  bill  nominal  damages  only  can  be  re- 
covered by  the  holder  of  the  acceptor.(m)     The  better  opinion,  how- 

(k)  In  Johnson  v,  Rennion,  2  Wile.  262,  recognized  in  Walwyn  v,  St.  Quin- 
ton,  1  B.  &  P.  658,  it  was  held  that  the  holder  was  entitled  to  recover  the 
whole  amount ;  but  in  Bacon  v,  Searles,  1  H.  Bl.  88,  it  was  considered  that 
he  could  recover  only  the  difference,  and  the  report  of  the  case  of  Johnson  o. 
Kennion  was  reflected  on.  See  Pierson  v.  Danlop,  Cowp.  571  ;  Reid  v.  Fur- 
nival,  1  C.  &  Mees.  538 ;  5  C.  &  P.  499  (24  E.  C.  L.  R.),  s.  c. ;  Browne  v. 
Rivers,  Doug.  445.  To  the  doctrine  that  a  payment  by  a  subsequent  party 
operates  as  a  satisfaction  of  the  bill  to  the  amount  of  the  payment,  it  may  be 
objected  that  if  the  bill  be  satisfied,  the  party  making  the  payment  can  main- 
tain no  action  (m  the  bill  against  a  prior  party,  bat  must  sue  duch  prior  party 
for  money  paid  to  his  use.  Whereas  it  is  the  constant  practice  for  an  inter- 
mediate party,  who  has  paid  the  bill,  to  sue  prior  parties  on  the  bill.  See  Cal- 
low V,  Lawrence,  3  M.  &  S.  95.  The  answer  to  this  objection  might  have 
been  that  such  a  payment  is,  as  to  the  rights  and  liabilities  of  parties  subse- 
quent to  the  party  paying,  a  satisfaction,  but  as  to  the  rights  and  liabilities  of 
prior  parties,  it  may,  at  the  election  of  the  party  paying,  merely  operate  to 
place  him  in  the  position  of  a  party  to  whom  a  negotiable  instrument  is  as- 
signed a  second  time. 

(l)  Xiord  Abinger  appears  to  have  so  ruled  at  nisipriits :  Hemming  v.  Brook, 
1  Car.  &  M.  67  (41  E.  C.  L.  R.). 

{m)  Mais  comme  ces  diff§rents  d^biteurs  sont  d^biteurs  envers  lui  de  la  m^me 
chose,  le  paiement  qui  lui  est  fait  par  I'un  d'euz  libdre  d'autant  envers  lui 
lesautres :  Poth.  106  ;  see  Hemming  v.  Brook,  1  Car.  &  M.  57  (41  £.  C.  L.  R.). 

parties :  Frost  tn  Martin,  6  Foster  422.  As  a  general  rule,  the  acceptor  can- 
not be  discharged  except  by  payment  or  release :  Cronin  v,  Kellogg,  20  Illi- 
nois 11.  The  payee  of  a  note,  in  her  last  sickness,  handed  the  note  to  a  per- 
son to  be  given  to  the  maker  in  payment  of  board  and  nursing  ;  held  to  be  a 
valid  cancellation  of  the  note :  Edwards  v.  Campbell,  23  Barbour  423.  The 
mere  production  of  a  bill  by  an  accommodation  acceptor  is  not  even  primd 
facie  evidence  of  payment  by  him  ;  it  must  be  shown  to  have  been  in  circu- 
lation after  acceptance :  Curry  o.  Kurts,  33  Mississippi  24. 
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ever,  seems  to  be  that  to  an  action  against  the  acceptor,  payment 
by  the  drawer  is  no  plea,  but  only  converts  the  holder  into  a  trustee 
for  the  drawer  when  the  holder  afterwards  recovers  of  the  acceptor^(n) 
But  payment  by  the  drawer  of  an  accommodation  bill  is  a  complete 
discharge  of  the  bill.(o)^ 

* 

r*226T  *The  verb  "  retire  "  in  its  application  to  bills  of  exchange 
is  an  ambiguous  word.  In  its  ordinary  sense  it  is  used  of 
an  indorser  who  takes  up  a  bill  by  handing  the  amount  to  a  trans* 
ferree,  after  which  the  indorser  holds  the  instrument  with  all  his 
remedies  intact.  But  it  is  sometimes  used  of  an  acceptor,  by  whom 
when  a  bill  is  taken  up  or  retired  at  maturity  it  is  in  effect  paid, 
and  all  the  remedies  on  it  extingui6hed.(  p) 

Payment  by  a  stranger  of  the  amount  of  a  bill  to  the  bankers 
at  whose  house  the  bill  is  made  payable  by  the  acceptor,  the  party 

(n)  Jones  0.  Broadburst,  9  0.  B.  173  (67  £.  C.  L.  R.) ;  RaDdall  v.  Moon,  12 
C.  B.  261  (74  £.  C.  L.  R.) ;  but  see  Williams  o.  James,  19  L.  J.,  Q.  B.  445; 
15  Q.  B.  498  (69  E.  C.  L.  R.),  s.  c. ;  Jewell  ».  Parr,  13  C.  B.  909  (76  E.  C.  L, 
R.) ;  16  C.  B.  684  (81  £.  C.  L.  R.) ;  Kemp  o.  Balls,  10  Exch.  607  ;  Belshaw 
V.  Bush,  11  G.  B.  191  (73  E.  0.  L.  R.) ;  James  f.  Isaacs,  12  C.  B.  791  (74  E. 
G.  L.  R.).  In  an  action  by  indorsee  against  acceptor,  where  the  considera- 
tion for  the  acceptance  had  failed,  except  as  to  an  ascertained  amount,  for 
which  there  was  a  set-off,  and  the  drawer  had  paid  the  indorsee  in  full,  an 
equitable  plea  stating  these  facts  was  held  good :  Agra  and  Masterman  o. 
Leighton,  L.  R.,  2  Ex.  56 ;  36  L.  J.  33,  s.  c. 

(o)  Lazarus  r.  Gowie,  3  Q.  B.  459  (43  E.  G.  L.  R.).  Of  bills  not  strictly 
accommodation  bills:  Gook  0.  Lister,  32  L.  J.,  G.  P.  121.  The  late  Mr.  Jus- 
tice Willes  expressed  an  opinion  that  payment  or  satisfaction  by  a  stranger  is 
"prima  facit  good,  and  that  the  assent  of  the  debtor  will  be  presumed.  That 
very  learned  judge  refers  to  the  rule  of  the  ciyil  law,  "  Debitorem  ignaram 
seu  etiam  invitum  solyendo  liberare  possumus.''  See  the  observations  of 
Willes,  J.,  in  Gook  o.  Lister,  32  L.  J.,  G.  P.  126,  and  in  Manchester  Ware- 
house Gompany  0.  Bertie,  G.  P.,  T.  T.  1866.  But  this  presumption  may  be 
rebutted :  Walter  v.  James,  L.  R.,  6  Ex.  124  ;  40  L.  J.  104. 

(p)  Elsam  o.  Denny,  15  G.  B.  87  (80  £.  G.  L.  R.). 

^  When  A.  draws  a  bill  on  B.,  who  accepts,  payable  to  the  order  of  C., 
who  indorses  it  to  D.,  and  D.  indorses  it  back  to  G.,  G.  can  maintain  no  ac- 
tion thereon  against  D. :  Palmer  0.  Whitney,  21  Indiana  58.  The  drawer  of 
a  protested  draft,  which  has  been  taken  up  by  the  indorser  and  returned  to 
him  with  the  indorsement  uncancelled,  has  no  right  to  put  it  in  circulation 
again,  and  the  acceptor  is  not  liable  to  a  subsequent  holder :  Gardner  0. 
Maynard,  7  Allen  456. 
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paying  obtftining  possession  of  the  bill,  is  not  a  payment  by  the  ac- 
ceptor. (9)  ^ 

If  a  banker  at  whose  house  a  bill  is  made  payable  happen  also  to 
be  indorser  of  the  bill,  and  on  the  bill  being  brought  to  him  when 
it  becomes  due  he  takes  it  up  without  observation,  it  is  a  question 
of  fact  for  a  jury  whether  he  paid  it  as  agent  of  the  acceptor  or 
merely  retired  it  as  indorser. (r) 

The  acceptor  of  a  bill,  whether  inland  or  foreign,  or  the  maker 
of  a  note,  should  pay(«)  it  on  a  demand  made  at  any  time  within 
business  hours  on  the  day  it  falls  due.  And  if  it  be  not  paid  on 
such  demand  the  holder  may  instantly  treat  it  as  dishonored.(^) 

But  the  acceptor  has  the  whole  of  that  day  within  which  to  make 
payment ;  and  though  he  should,  in  the  course  of  that  day,  refuse 
payment,  which  refusal  entitles  the  holder  '''to  give  notice  rn^oo'Ti 
of  dishonor,  yet  if  he  subsequently,  on  the  same  day,  makes 

{q)  Deacon  v.  Stodhart,  2  Man.  &  Gr.  317  (40  £.  C.  L.  R.).  As  to  payment 
bj  a  stranger,  see  Jones  v.  Broadhuret,  supra;  Simpson  v.  Eggington,  10 
Ezch.  845  ;  24  L.  J.,  Ezoh.  312,  s.  c. ;  Kemp  v.  Balls,  lOExch.  607 ;  note  (0), 
p.  225. 

(r)  Pollard  v.  Ogden,  2  £.  &  B.  459  (75  E.  C.  L.  R.). 

(s)  If  a  banker  who  has  funds  in  his  hands  refuse  to  pay  a  check,  he 
thereby  subjects  himself  to  an  action  at  the  suit  of  his  customer,  the  drawer : 
Marzetti  v,  Williams,  1  B.  &  Ad.  415  (20  £.  C.  L.  R.) ;  1  Tyrw.  77,  8.  c. ; 
Rollin  V.  Steward,  14  C.  B.  595  (78  E.  0.  L.  R.),  ante,  19,  note  (to) ;  Gum- 
ming V.  Shand,  29  L.  J.^  Exch.  129.  So,  if  he  refuse  to  pay  a  bill  of  his  cus- 
tomer, made  payable  at  the  banking  house ;  but  in  ordeflr  to  charge  the  banker 
the  presentment  must  be  within  banking  hours :  Whitaker  v.  The  Bank  of 
England,  1  C,  M.  &  R.  744 ;  6  C.  &  P.  700  (25  E.  C.  L.  R.) ;  1  Gale  54,  s.  c. 
See  the  chapter  on  Prxsentmbnt  for  Patmbnt. 

(f)  Ex  parte  Moline,  1  Rose  303  ;  Burbidge  0.  Manners,  3  Camp.  193 ; 
Leftley  v.  MUls,  4  T.  R.  170 ;  Haynes  v.  Birks,  3  B.  &  P.  599. 

^  Where  the  holder  of  a  bill  of  exchange  accepted  for  the  accommodation 
of  the  drawer  sends  it  to  the  bank  for  collection,  and  the  bank,  when  the  bill 
comes  to  maturity,  passes  the  amount  thereof  to  the  credit  of  the  holder,  this 
is  not  such  a  payment  as  discharges  the  acceptor ;  but  the  bank  succeeds  to  the 
rights  of  the  hohler,  and  may  maintain  an  action  on  the  bill  against  the  ac- 
ceptor :  Pacific  Bank  0.  Mitchell,  9  Metoalf  297. 

A  person  who,  though  not  a  regular  party  to  a  note,  voluntarily  pays  it 
for  the  honor  or  credit  of  an  indorser,  without  request,  does  not  thereby  ac- 
quire a  right  to  repayment  from  any  prior  party:  Smith  v.  Sawyer,  55 
Maine  139. 
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payment,  the  payment  is  good  and  the  notice  of  dishonor  becomes 
of  no  avail. (w) 

A  plea  of  tender(x)  by  the  acceptor  after  the  day  of  payment 
is  in8ufficient.(^) 

If  a  bill  or  note  be  paid  before  it  is  due,  and  is  afterwards  in- 
dorsed over,  it  is  a  valid  security  in  the  hands  of  a  bond  fide  in- 
dorsee. '*  I  agree,"  says  Lord  Ellenborough,  "  that  a  bill  paid  at 
maturity  cannot  be  reissued,  and  that  no  action  can  be  afterwards 
maintained  upon  it  by  a  subsequent  indorsee.  A  payment  before 
it  comes  due,  however,  I  think,  does  not  extinguish  it  any  more 
than  if  it  were  merely  discounted.  A  contrary  doctrine  would  add 
a  new  clog  to  the  circulation  of  bills  and  notes,  for  it  would  be  im- 
possible to  know  whether  there  had  not  been  an  anticipated  pay- 
ment of  them.*\z) 

If  an  acceptor  discount  his  own  acceptance,  he  may  transfer  it, 
and  the  indorser  will  be  liable  to  a  subsequent  holder,  even  with 
notice.(a)  But  if  the  acceptor  is  the  holder  when  the  bill  falls  due, 
it  is  extinguished.(i) 

If  the  holder  constitute  any  one  of  the  parties  liable  to  him  his 
executor,  and  die,  the  appointment  is  equivalent  to  payment  and  & 

(u)  Hartley  v.  Case,  1  C.  &  P.  555.  (12  E.  C.  L.  R.) ;  4  B.  «fe  C.  339  (10  E. 
C.  L.  R.) ;  6  D.  &  R.  505,  s.  c. 

(x)  As  to  payment  where  there  are  nominal  damages,  see  Beaumont  o. 
Greathead,  2  C.  B.  494  (52  E.  C.  L.  R.). 

(y)  Hume  v.  Peploe,  8  East  168.  Bat  a  drawer  or  indorser  is  not  bound  to 
pay  till  notice  and  request ;  and,  therefore,  a  plea  of  tender  after  the  bill  be- 
came due  may  be  good  if  pleaded  by  a  drawer  and  indorser.  And  as  a  drawer 
or  indorser  has  a  reasonable  time  to  pay,  he  may,  it  should  seem,  plead  a 
tender  even  after  request,  and  of  principal  only,  without  interest :  Walker  v. 
Barnes,  5  Taunt.  240  (1  E.  G.  L.  R.)  •,  1  Marsh.  36,  s.  c. ;  Soward  v.  Palmer, 
8  Taunt.  277  (4  £.  C.  L.  R.)  ;  2  Moo.  274 ;  but  see  Signers  v.  Lewis,  I  C,  M. 
&  R.  370 ;  4  Tyrw.  847 ;  2  Dowl.  681,  s.  c. ;  where  a  plea  that  the  action  was 
commenced  before  a  reasonable  time  had  elapsed  for  the  defendant,  the  in- 
dorser, to  pay  the  bill,  was  held  ill. 

(z)  Burbidge  v.  Manners,  3  Camp.  193 ;  Morley  v.  Gulverwell,  7  M.  &  W. 
;  see  Harmer  v.  Steele,  4  Ezch.  1 ;  Lazarus  o.  Cowie,  3  Q.  B.  459  (43  £. 
C.  L.  R.) ;  Jewell  v.  Parr,  13  C.  B.  909  (76  E.  C.  L.  R.) ;  Attenborough  v. 
Mackenzie,  25  L.  J.,  Exch.  244. 

(a)  Attenborough  v,  Mackenzie,  25  L.  J.,  Exch.  244. 

(6)  Byles  on  Bills,  6th  American  edition,  p.  236. 
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relea86.(c)  A  premature  release  will  not,  any  more  than  a  prema- 
ture payment,  protect  the  releasee  from  liability  to  a  subsequent 
holder  without  notice.((2) 

♦But  the  payment  of  a  note  payable  on  demand  will  be  p^ooo-i 
a  defence  even  against  an  indorsee  for  value  without  no-  ^  -^ 
tice;(e)  for  the  statute,  which  imperatively  prohibits  the  reissuing 
of  such  a  note,  dispenses  with  notice. 

A  payment  after,  action  brought  will  not  prevent  the  holder  from 
proceeding  for  his  costs.  (/) 

If  the  bill  he  paid,  the  payer  has  a  right  to  insist  on  its  being  de- 
livered up  to  him ;  but  if  it  be  not  paid  the  holder  should  keep  it. 
Yet  it  has  been  held  that  an  agent  is  justified  by  the  usage  of  trade 
in  delivering  it  up  on  receiving  a  check,  though  that  check  is  after- 
wards dishonored. (^)  But  the  drawers  or  inaorsers,  in  such  a  case, 
would  be  discharged,  for  they  have  a  right  to  insist  on  the  produc- 
tion of  the  bill^and  to  have  it  delivered  up  on  payment  by  them.(A) 
If  the  holder  of  a  check  receive  bank  notes  instead  of  cash,  and 
the  banker  fail,  the  drawer  is  discharged.(i)  If  bonds  be  accepted 
in  payment,  the  payment  is  good  even  though  they  prove  to  be 
valuelee8.(y) 

A  set-off  does  not  amount  to  payment,  unless  it  be  mutually 
agreed  that  one  demand  shall  be  set  off  against  the  other.  Such 
an  agreement  amounts  to  payment.(A)  And  an  agreement,  even 
by  one  of  several  partners,  with  a  debtor  to  the  firm,  that  a  sepa- 
rate debt  due  from  the  partner  shall  be  set  off  against  a  joint  debt  due 

(c)  Freakley  v.  Fox,  9  B.  &  C.  130  (17  B.  C.  L.  R.) ;  4  M.  &  Ry.  18,  s.  c. 
See  the  law  on  this  point  more  fully  discasaed  in  chapter  v.,  tit.  Executors. 

(d)  Dod  V.  Edwards,  2  C.  &  P.  602  (12  E.  C.  L.  R.). 

[t)  Bartram  o.  Caddy,  9  Ad.  k  E.  275  (36  E.  C.  L.  R.) ;  1  Per.  &  Dav.  207, 

BiC. 

(/)  Toms  0.  Powell,  6  Esp.  40 ;  7  East  536,  s.  c. 

(g\  Russell  p.  Haakey,  6  T.  R.  12. 

(k)  Powell  V.  Roohe,  6  Esp.  76  ;  mde  post  233. 

(t)  Yemen  r.  Boaverie,  2  Show.  296.  And  see  Guardians  of  the  Lichfield 
Union  v.  Qreep,  1  H.  &  N.  884. 

(j)  Schroeder*s  Case,  L.  R.,  11  Eq.  131. 

(ifc)  CaUander  v.  Howard,  19  L.  J.,  C.  P.  312  •,  10  C.  B.  290  (70  E.  C.  L. 
R),  8.  c. 
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to  the  firm,  binds  the  firm.(7)  Credit  given  to  the  holder  of  a  bill 
by  the  party  ultimately  liable  is  tantamount  to  payment.(9it)  Where 
a  banker  takes  from  a  customer  and  his  surety  a  promissory  note, 
intended  to  secure  a  running  balance,  and  makes  advances  on  the 
faith  of  the  note,  it  is  not  discharged  by  subsequent  unappropriated 
repayments  made  by  the  customer  to  the  banker,  but  still  continues 
as  a  security  for  the  existing  balance.(n)^ 

r*22Q1  *There  are  many  circumstances  under  which  a  legacy  by 
a  debtor  to  his  creditor,  of  equal  or  greater  amount  than 
the  debt,  will  be  considered  a  satisfaction  of  the  debt.  But  a  legacy 
to  the  holder  of  a  negotiable  bill  or  note  can  never  be  considered  as 
a  satisfaction  of  the  debt  on  that  instrument.  For  a  legacy  is  a 
satisfaction  when  it  may  be  presumed  to  have  been  the  intention  of 
the  testator  that  it  should  so  operate  ;  but  that  cannot  be  presumed 
when,  from  the  assignable  nature  of  the  debt,  the  testator  could 
not  tell  whether  or  no  the  legatee  was  at  the  time  of  the  bequest  his 
creditor.(o) 

Where  a  man  is  indebted  to  another  in  several  items,  and  makes 
a  partial  payment,  it  often  becomes  a  question,  important  not  only 
to  the  parties  themselves  but  to  third  persons,  to  which  of  the  items 
the  payment  shall  be  imputed. 

The  rule  of  the  Roman  law,  and  therefore  in  general  of  conti- 
nental law,  is  that  a  payment  shall  be  appropriated,  first,  according 
to  the  intention  of  the  debtor  at  the  time  of  making  it  \{p)  but  if 

(I)  Wallace  v,  Kelsall,  7  M.  &  W.  264 ;  see  Qordon  v.  Ellis,  7  M.  &  G.  607 
(49  E.  C.  L.  R.) ;  2  C.  B.  281  (52  E.  C.  L.  R.),  s.  c. 

(m)  Atkins  v.  Owen,  4  Nev.  &  Man.  123  -,  2  Ad.  k  El.  35  (29  £.  C.  L.  R.), 
8.  c. ;  Bell  t,  Buckley,  11  Ezch.  631. 

(n)  Pease  o.  Hirst,  10  B.  k  G.  122  (21  £.  C.  L.  R.) ;  5  M.  &  Ry.  88,  8.  o. 

(o)  Garr  v,  Eastabrook,  3  Yes.  561. 

(p)  Quotiens  quis  debitor  ex  plaribus  ^usis  unam  debitum  solvit,  eet  in 
arbitrio  solyentis  dicere  quod  potius  debitum  voluerit  solutum,  et  quod  dix- 
erit,  id  erit  solutum :  D.  46,  3, 1.     Vide  etiam  God.  8,  43,  1. 

^  Payment  in  spurious  bills  is  no  discharge :  Baker  v.  Bonesteel,  2  Hilton 
397 ;  Ware  o.  Street,  2  Head.  609 ;  Ramsdale  o.  Horton,  3  Barr  330.  Pay- 
ment in  notes  of  a  broken  bank  is  good :  Ware  o.  Street,  2  Head.  609.  Contra^ 
Townsend  o.  Bank  of  Radne,  7  Wisconsin  185  ;  Westfall  v.  Braley,  10  Ohio 
(N.  S.)  158.  One  who  receives  a  counterfeit  note  in  payment  from  an  inno> 
cent  person  must  return  it  within  a  reasonable  time  after  discovery  of  its 
character :  Raymond  o.  Baar,  13  Sergeant  and  Rawle  318. 
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tbat  be  nnknown,  then,  secondly,  at  the  election  of  the  creditor,(Qr) 
signified  to  the  debtor  at  the  time  of  receiving  it.(r)  If  the  inten- 
tion of  neither  be  known,  payment  must  then  be  appropriated  ac- 
cording to  the  presumed  intention  of  the  debtor,  and  it  will  be  pre- 
sumed that  he  meant  to  discharge  such  debts  as  were  most  burden- 
some :  as  a  debt  carrying  interest,  rather  than  one  which  carries 
none ;  a  debt  secured  by  a  penalty,  rather  than  one  resting  on  a 
simple  stipulation  ;  a  debt  on  which  he  may  be  made  a  bankrupt, 
rather  than  one  which  will  not  subject  him  to  such  a  liability.  If 
all  the  debts  are  equal  in  degree,  the  payment  must  then  be  imputed 
to  them  according  to  their  respective  priority  in  the  order  of  time.(«) 
Such  is  the  rule  of  the  civil  law,  from  which,  in  some  particulars, 
the  common  law  differs. 

'''Wherever,  according  to  the  English  law,  the  transactions  tikqsOI 
between  the  two  parties  form  one  general  account  current, 
or  are  treated  by  them  as  such,  payments  are  to  be  imputed  to 
debts  in  the  order  of  time,  and  the  balance  is  to  be  struck  at  the 
foot  of  theaccount.(^)  But  if  an  unappropriated  payment  be  made 
on  account  of  several  distinct  insulated  debts,  which  cannot  be  con- 
sidered in  the  light  of  a  running  account  between  the  parties,  the 
common  law  then  differs  from  the  civil  law,  and  gives  the  creditor  a 
right  of  appropriating  it  at  any  time  before  action(u)  as  he  pleases,(2;) 

(q)  Quotiens  vero  non  dicimas  ad  quod  solutum  sit,  in  arbitrio  est  accipientis 
cai  potiua  debito  acceptam  ferat:  D.  46, 3,  1.    Cod.  8,  43,  1. 

(r)  Dum  in  re  agenda  (in  re  prsesenti  hoc  est  statim  atqae  Bolutam  est)  hoc 
fiat ;  at  yel  creditori  liberum  sit  non  accipere  vel  debitori  non  dare,  si  alio 
nomine  exsolutum  quis  eorum  velit:  csBterum  postea  non  permittitur :  D.  46, 

(s)  D.  46,  3.  If  all  the  debts  were  equal  and  alike  in  every  respect  the 
sum  paid  was  applied  to  a  ratable  reduction  of  them  all.  A  ratable  appro- 
priation is  also  sometimes  made  by  the  English  law.  See  an  example  in 
Favenc  v.  Bennett,  11  East  36  ;  see  further,  pogtj  231.  But  this  presumption 
is  capable  of  being  rebutted  by  circumstances :  Henniker  v,  Wegg,  L.  K.,  4 
Q.  B.  782 ;  City  Discount  Co.  v.  McLean,  L.  R.,  9  C.  B.  693. 

(t)  Clay  ton^s  case,  1  Meriv.  604 ;  Geake  t;.  Jackson,  36  L.  J.,  C.  P.  108. 

(u)  Simpson  v.  Ingham,  2  B.  &  C.  65  (9  £.  C.  L.  R.) ;  3  D.  &  Ry.  249; 
Mills  V.  Fowkes,  5  Bing.  N.  C.  455  (35  £.  C.  L.  R.) ;  7  Scott  444,  s.  c. 

(z)  Clayton's  case,  1  Meriv.  604 ;  Bodenham  o.  Purchas,  2  B.  &  Aid.  39 ; 
Stoveld  V.  Eade,  4  Bing.  12  (13  E.  C.  L.  R.) ;  12  Moo.  370;  Field  v,  Carr,  2 
Moo.  &  P.  46;  6  Bing.  13  (15  E.  C.  L.  R.) ;  Goddard  v.  Cox,  2  Stra.  1194; 
Bosanquet  v.  Wray,  6  Taunt.  597  (1  E.  C.  L.  R.)  ;  2  Marsh.  319,  s.  c. ;  Kirby 
V,  Duke  of  Marlborough,  2  M.  &  Sel.  18  ;  Plomer  v.  Long,  1  Stark.  153  (2  £. 
C.  L.  R.) ;  Woodroffe  v.  Hayne,  1  C.  &  P.  600  (12  E.  C.  L.  R.) ;  Shaw  v.  Pic- 
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provided  a  prior  appropriation  have  not  been  communicated  to  the 
debtor. 

An  appropriation  which  would  have  the  effect  of  paying  one 
man's  debt  with  another  man's  money  will  not  be  allowed.(y)  Nor 
can  there  be  an  appropriation  which  would  deprive  a  debtor  of  a 
benefit,  such  as  the  taxation  of  costs.(2;)  And  it  seems  that  an  ap- 
propriation by  the  creditor  without  the  knowledge  or  consent  of  the 
debtor  will  not  of  itself  afford  sufficient  ground  for  raising  against 
the  debtor  a  new  promise  to  pay«(a) 

A  payment  may  be  imputed  to  a  demand  for  which  the  creditor 
could  not  recover  at  law.(()  But  where  a  payment  is  made  by  a 
debtor  on  account  generally,  the  court  will  not  refer  it  to  a  debt 
p„eooi-|  barred  by  the  statute  if  it  can  be  attributed  *to  any  debt 
not  so  barred.(c)  The  law  will  ascribe  a  payment  to  a  legal 
debt  rather  than  to  an  illegal  one.((2)  A  party  receiving  money  for 
the  use  of  another  from  a  third  person,  which  is  not  properly  a 
payment  but  a  set-off,  cannot  appropriate  the  money  without  the 
knowledge  or  consent  of  him  for  whom  it  has  been  received.(6)  It 
has  been  held  that  a  payment  may  be  appropriated  to  a  disputed 
debt  if  it  be  really  a  good  debt.(/)  ^ 

ton,  4  B.  &  C.  715  (10  E.  C.  L.  R.) ;  7  Dowl.  &  R.  201,  s.  c. ;  Marsh  v.  Houl- 
ditoh,  Ghitty,  9tli  ed.  404 ;  Uammersley  v,  Knowljs,  2  Esp.  666 ;  Birch  v. 
Tebbutt,  2  Stark.  74  (3  E.  C.  L.  R.) ;  Marryatts  r.  White,  2  Stark.  101 ;  Meg- 
gott  o.  Mills,  1  Ld.  Rajm.  286 ;  Dawe  v,  Holdsworth,  Peake  64 ;  Peters  v, 
Anderson,  5  Taunt.  596  (1  E.  C.  L.  R.)  j  Wright  v,  Laing,  3  B.  &  0.  165  (10 
E.  C.  L.  R.) ;  4  Dowl.  &  R.  783  j  Gough  v.  Davis,  4  Price  200 ;  Strange  v. 
Lee,  3  East  484 ;  Simpson  v.  Ingham,  2  B.  &  C.  65  (9  E.  C.  L.  R.) ;  3  Dowl.  & 
R.  249  ;  Mills  v.  Fowkee,  5  Ring.  N.  C.  455  (35  E.  C.  L.  R.) ;  7  Scott  444,  s.  c. 

(y)  Thompson  o.  Brown,  1  M.  &  M.  40. 

(aj  James  v.  Child,  2  Tyrwh.  735 ;  2  C.  &  J.  252,  s.  c. 

(a)  Nash  v.  Hodgson,  6  De  G.,  M.  &  G.  474 ;  25  L.  J.,  Chan.  186 ;  23  L.  J,, 
Chan.  780,  s.  c. 

(6)  Crookshanks  v.  Rose,  1  M.  &  R.  100  j  5  C.  &  P.  19  (24  E.  C.  L.  R.),  s.  c. 

(c)  Nash  V.  Hodgson,  6  De  G.,  M.  &  G.  474  ;  25  L.  J.,  Chan.  186 ;  23  L.  J., 
Chan.  780,  s.  c. 

(d)  Wright »,  Laing,  3  B.  &  C.  165  (10  E.  C.  L.  R.) ;  4  Dowl.  &  R.  783. 

(e)  Waller  ».  Lacy,  1  M.  &  Gr.  54 ;  1  Scott,  N.  R.  186,  s.  c. 
(/)  Williams  v.  Griffith,  5  M.  &  W.  300. 


^  The  debtor  has  the  first  right  to  direct  the  application  of  any  payment  he 
may  make :  Taylor  o.  Sandiford,  7  Wheaton  13 ;  Read  v.  Boardman,  20  Pick. 
441 ;  Martin  o.  Draher,  5  Watts  544 ;  McDonald  o.  Pickett,  2  Bailey  617  ; 
Mitchell  0.  Dall,  4  Gill  &  Johna.  361 ;  Selfridge  o.  Northampton  Bank,  8 
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There  are  cases  where  a  payment  is  appropriated  by  law  to 
several  debts  proportionally. 

Watts  &  Serg.  320 ;  Runyan  v.  Latham,  5  Iredell  551 ;  Howland  o.  Rench,  7 
Blackford  236  ;  Rackley  v,  Pearce,  1  Kelly  241 ;  Raadall  v,  Parramore,  1 
Branch  409  ;  U.  States  v.  Bradbury,  Daveis  146  ;  Thayer  v,  Denton,  4  Mich- 
igan 192 ;  Sherwood  v.  Haight,  26  Conn.  432 ;  Semmes  o.  Boykin,  27  Georgia 
47 ;  Proctor  v.  Marshall,  18  Texas  63  ;  Ilargraves  v,  Cooke,  15  Georgia  321 ; 
Gaston  o.  Barney,  11  Ohio  (N.  S.)  506  ;  Irwin  v.  Paulett,  1  Kansas  418.  If 
payment  is  offered  on  an  account  not  due  the  creditor  need  not  receive  it,  but 
if  he  does  receive  it  he  is  bound  to  apply  it  in  accordance  with  the  directions 
of  the  debtor  :  Wetherill  r.  Joy,  40  Maine  325.  The  rule  that  a  debtor  may 
apply  payment  as  he  pleases  applies  only  to  voluntary  payments,  and  not  to 
those  made  by  process  of  law  :  Blackstone  Bank  v.  Hill,  10  Pick.  129.  If  no 
appropriation  be  made  by  him,  it  then  devolves  upon  the  creditor  to  make  it: 
Mitchell  r.  Dull,  2  Har.  &  Gill  159;  Alexandria  v.  Patten,  4  Cranch  316; 
Brady  v.  Hill,  1  Missouri  315  ;  Blinn  o.  Chester,  5  Day  166  ;  Brewer  v.  Knapp, 
1  Pick.  332;  Blackstone  Bank  v.  Hill,  10  Ibid.  129  ;  Arnold  v,  Johnson,  1 
Scam.  196  ;  Logan  v.  Mason,  6  Watts  &  Serg.  9 ;  Washington  Bank  o.  Pres- 
cott,  20  Pick.  339 ;  Allen  «.  Kimball,  23  Ibid.  473  ;  Jones  v,  U.  States,  7 
Howard  U.  S.  681  ;  Van  Rensselaer  v,  Roberts,  5  Denio  470 ;  Sawyer  v.  Tap- 
pan,  14  N.  Ilamp.  352;  Watt  v.  Hock,  1  Casey  411  ;  Middleton  v.  Frame,  21 
Missouri  412  ;  Carpenter  v.  Goin,  19  New  Hampshire  479  ;  Crisler  v.  McCoy, 
33  Mississippi  445  ;  Calvert  t>.  Carter,  18  Maryland  73  ;  Solomon  o.  Dreschler, 
4  Minnesota  275 ;  Proctor  v.  Marshall,  18  Texas  63  ;  Taylor  v.  Coleman,  20 
Ibid.  772 ;  Bird  v,  Davis,  1  McCarter  467  ;  Babe's  Heirs  v.  Stickney,  36  Ala. 
482.  Yet  the  creditor  must  make,  it  has  been  held,  such  an  application  as 
the  debtor  could  not  reasonably  or  justly  object  to:  Ayer  v,  Hawkins,  19 
Vermont  26  ;  Cowperthwait  v.  Sheffield,  1  Sandf.  S.  C,  Rep.  416  ;  Parchman 
V.  McKinney,  12  Smedes  &  Marshall  631  ;  Bancroft  v.  Dumas,  21  Vermont 
456  ;  Caldwell  v.  Wentworth,  14  N.  Hamp.  431.  If  a  creditor  holds  two  de- 
mands, one  lawful  and  the  other  unlawful,  he  cannot  apply  a  general  pay- 
ment to  the  illegal  demand,  but  the  debtor  himself  may  thus  apply  it  if  he 
elects  to  do  so :  Rohan  v.  Hanson,  1 1  Cushing  44 ;  Stone  v.  Talbot,  4  Wis- 
consin 442.  The  creditor,  when  the  debtor  does  not,  may  apply  a  payment 
even  to  a  debt  barred  by  the  statute :  Armistead  o.  Brooke,  18  Arkansas  521. 
He  may  appropriate  to  the  payment  of  the  first  items  not  barred  at  the  time 
by  the  Statute  of  Limitations :  Liver  more  v.  Rand,  6  Foster  85.  It  has  been 
.held  that  such  application  by  the  law  shall  be  made  as  the  debtor  may  be 
presumed  to  have  done  ;  in  other  words,  as  would  be  most  for  his  interest  at 
the  time  :  Hilton  r.  Burley,  2  New  Hamp.  193;  Dorsey  o.  Gaicraway,  2  Har. 
&  Johns.  402  ;  Dedham  Bank  v.  Chickering,  4  Pick.  314  ;  U.  States  v,  Brad- 
bury, Daveis  146.  C.  J.  Gibson  has  controverted  this  doctrine  with  great 
force  and  ability  in  Logan  v.  Mason,  6  Watts  &  Sergeant  9.  The  principles 
which  regulate  and  control  the  appropriations  of  payments  made  on  a  run- 
ning account,  in  the  absence  of  directions  from  the  debtor,  look  to  the  interest 
of  the  creditor :  Johnson's  Appeal,  1  Wright  268 ;  Pierce  o.  Sweet,  9  Casey 
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Thus,  where  a  principal  debtor  has  assigned  his  effects  to  a 


151.  WheB  a  debtor  makes  payments  wtthout  specifying  the  application,  the 
creditor  cannot  apply  them  to  debts  not  due  if  there  are  other  debts  which 
are  due  :  Bacon  o.  Brown,  1  Bibb  334  ;  McDowell  o.  Canal  Oo.,  5  Mason  11 ; 
Seymoar  v,  Sexon,  10  Watts  255.  A  debtor  or  creditor  cannot  appropriate 
a  payment  in  sacb  manner  as  to  affect  the  relative  liabilities  or  rights  of  sure- 
ties without  their  consent :  Postmaster-General  v.  Norrell,  Gilpin  105 ;  Bank 
V,  Brown,  12  N.  Hamp.  320 ;  Meyers  v,  U.  States,  1  McLean  493.  The  holder 
of  two  notes  of  the  same  maker  receiving  from  him  in  part  payment  a  sum 
smaller  than  either  can,  in  the  absence  of  any  appropriation  by  him,  apply 
the  whole  sum  upon  either,  but  not  half  on  each  note  without  the  debtor^s 
approbation :  Wheeler  v.  House,  1  Williams  735.  The  holder  of  several  notes 
of  the  same  maker  has  a  right  to  impute  a  partial  payment  made  on  them  to 
part  of  the  notes,  and  is  not  bound  to  make  the  imputation  to  all  pro  rata : 
Blackman  v,  Leonard,  15  Louisiana  Annual  59. 

If  application  be  directed  by  neither,  then  the  law  will  make  the  application 
according  to  equity:  Postmaster-General  v.  Norvell,  Gilpin  106 ;  Harker  t?. 
Conrad,  12  Serg.  &  Rawle  301  •,  U.  States  v.  Rirkpatrick,  9  NVheaton  720 
Cremer  v.  Higginson,  1  Mason  323 ;  Gwinn  o.  Whitaker,  1  Har.  &  Johns.  754 
Briggs  V.  Williams,  2  Vermont  283  ;  Robinson  v,  Doolittle,  12  Vermont  256 
Randall  v,  Parramore,  1  Branch  409 ;  Bayley  v.  Wynkoop,  5  Gilman  449 
To  the  debt  which  is  prior  in  date  :  AUston  v.  Contee,  4  Har.  &  Johns.  351 
U.  States  V,  Kirkpatrick,  9  Wheat.  720 ;  Fairchild  ».  Holly,  10  Conn.  175 
Postmaster-General  v.  Furber,  4  Mason  332 ;  McKenzie  v.  Nevins,  9  Shep. 
138  ;  Berghaus  v.  Alter,  9  Watts  386 ;  Boody  v,  U.  States,  1  Woodbury  & 
Minot  150;  Upham  v,  Lefavour,  11  Metcalfe  174;  U.  States  v,  Bradbury, 
Daveis  146 ;  Caldwell  v,  Wentworth,  14  N.  Hamp.  431 ;  Pierce  «u  Sweet,  9 
Casey  151 ;  Miller  v,  Laflore,  32  Mississippi  634 ;  Scx}tt  v.  Cleveland,  33  Ibid. 
445 ;  Morgan  v,  Tarbell,  2  Williams  498 ;  Shedd  v,  Wilson,  1  Ibid.  478 ; 
Harrison  v.  Johnston,  27  Alabama  445;  Allcott  v.  Strong,  9  Cushing  323; 
McKee  v.  The  Commonwealth,  2  Grant's  Cases  23 ;  although  such  items  ac- 
crue during  the  infancy  of  the  debtor :  Thurlow  v,  Gilmore,  40  Maine  378  ; 
and  although  the  creditor  may  hold  security  for  these  items  and  none  fo^ 
the  subsequent  ones :  Cushing  v.  Wyman,  44  Maine  121.  Contra^  Moss  o. 
Adams,  4  Iredell  £q.  42 ;  Jones  o.  Kilgore,  2  Richardson  (Equity)  63 ;  Bairn 
V.  Williams,  10  Smedes  &  Marshall  113.  If  a  payment  is  made  generally  to 
a  party  who  holds  a  debt  due  to  himself,  and  another  due  to  himself  and  the 
plaintiff,  he  is  bound  as  between  himself  and  the  plaintiff  to  apply  the  pay> 
ment  ratably  upon  the  two  debts  :  Colby  v,  Copp,  35  New  Hampshire  434. 
Where  money  is  placed  in  the  hands  of  an  agent  to  pay  two  notes  pursuant 
to  an  agreement,  and  this  fact  is  known  to  the  holder,  he  has  no  right  to 
appropriate  it  to  the  payment  of  one  of  them  at  his  own  option :  Jones  v. 
Perkins,  29  Mississippi  139.  To  make  an  application  of  a  payment,  the 
person  paying  must  give  directions  before  or  at  the  time  of  payment:  Rey- 
nolds V.  McFarlane,  1  Overton  488 ;  Moss  v.  Adams,  4  Ired.  £q.  42.  If  the 
debtor  makes  no  appropriation  at  the  time  of  payment,  the  creditor  may 
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trustee  for  his  creditors,  a  creditor  who  has  a  guarantee  for  part 
of  his  debt  will  be  forced,  even  at  law,  to  apply  in  discharge  thereof 

appropriate  at  any  time  before  suit:  Haynes  v.  Wait,:14  California  446.  The 
rules  in  regard  to  the  application  of  pajmenta  only  apply  where  the  debts 
are  equally  good  in  law  r  Green  v,  Tyler,  3  Wright  36t ;  Gill  p.  Rice,  1 3  Wis- 
consin 549 ;  Smith  v.  Coopers,  9  Iowa  376 ;  Solomon  t?.  Dreschler,  4  Minne- 
sota 278. 

Where  a  partial  payment  is  made  on  a  debt,  the  law  will  make  the  appli- 
cation first  to  interest  and  then  to  principal :  Gwinn  v.  Whitaker,  1  liar. 
&  Johns.  754;  Frazier  ».  Hyland,  Ibid.  98 ;  Prebles  v.  Gee,  1  Dev.  341 ;  Spires 
».  Hamot,  8  Watts  &  Serg.  17 ;  De  Bruhl  v,  Neuffer,  1  Strobhart  426 ;  Bond 
9.  Jones,  3  Smedes  &  Marshall  368 ;  Righter  v.  Stall,  3  Sand  Ch.  Rep.  608 ; 
Jencks  o.  Alexander,  11  Paige  619 ;  Hart  v*  Dorman,  2  Florida  445  ;  Stewart 
0.  Stebbins,  30  Mississippi  66 ;  McFadden  t?.  Fortier,  20  Illinois  509 ;  John- 
son p.  Johnson,  5  Jones  (Equity)  167;  Hampton  p.  Dean,  4  Texas  451; 
Hearn  o.  Calbirth,  10  Ibid.  216.  The  law  will  apply  a  payment  to  the  prin- 
cipal, and  not  to  the  discharge  of  usurious  interest :  Stanley  v.  Westrop,  16 
Texas  200.  When  it  is  proved  that  a  payment  was  made  in  a  certain  year, 
but  the  day  and  month  cannot  be  shown,  the  court  will  direct  the  credit  to 
be  giren  as  of  the  last  day  of  the  year,  a  day  most  favorable  to  the  creditor : 
Byers  v.  Fowler,  14  Arkansas  86. 

For  general  rules,  see  King  9.  Andrews,  30  Indiana  429 ;  Nnttall  v,  Bran- 
nin,  5  Brush  11 ;  McDaniel  v,  Barnes,  Ibid.  183 ;  Leef  v.  Goodwin,  Taney 
460;  Champenoes  v.  Fort,  45  Wis.  355;  Marshall  v.  Sloan,  26  Ark.  513; 
Waterman  v.  Younge,  49  Mo.  413;  Howard  r.  MoCall,  21  Grattan  205. 

Payments  on  several  promissory  notes  by  the  maker  are  to  be  applied  to 
the  payment  of  such  of  the  notes  as  are  matured,  and  the  balance  on  account 
of  those  not  due,  in  the  absence  of  directions :  Cloney  v.  Richardson,  34  Mo. 
370.  The  holder  of  several  bills  of  exchange  may  appropriate  a  payment  by 
the  acceptor  to  either  one  of  them,  when  the  acceptor  has  expressed  no  pref- 
erence :  Holmes  0.  Pratt,  34  Georgia  558 ;  Fargo  v.  Bnell,  21  Iowa  292. 
Creditor  may  apply  payment  in  the  absence  of  direction  by  the  debtor.  If 
neither  party  makes  application,  it  is  to  be  applied  to  the  demand  which  first 
accrued :  Berrian  v.  New  York,  4  Robertson  538  ;  Home  v.  Planters'  Bank, 
32  Georgia  1 ;  Wendt  v,  Ross,  33  Cal.  650.  A  creditor  receiving  payments 
from  his  debtor  without  direction  may  apply  them  to  a  debt  on  which  the 
Statute  of  Frauds  does  not  allow  an  action  to  be  maintained,  such  debt  not 
being  illegal ;  for  example,  on  a  verbal  promise  to  pay  the  debt  of  another: 
Haynes  v»  Nioe,  100  Mass.  327.  When  a  debtor  upon  several  notes,  barred 
by  the  Statute  of  Limitations,  makes  a  general  payment  without  restricting 
the  creditor's  right  of  application,  the  creditor  may  so  apply  it  as  to  take  all 
the  notes  out  of  the  operation  of  the  statute:  Jackson  v,  Burke,  1  Dillon  311. 
Creditor  cannot  apply  to  a  debt  for  which  he  cannot  maintain  an  action : 
Kidder  v.  Norris,  18  New  Hamp.  532.  Payments  must  be  applied  to  that 
which  is  lawfully  due,  and  not  to  usurious  interest :  Duncan  v.  Nelson,  22 
Louis.  Ann.  418.  In  cases  of  running  accounts,  payments  ought  to  be  ap- 
23 
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a  ratable  part  of  any  payment  that  he  may  receive  from  the 
trustee.  (^) 

(g)  Baidwell  o.  Lydall,  7  Bitig.  489  (20  E.  G.  L.  R.) ;  see  Raikes  v.  Todd, 
1  P.  &  D.  138 ;  8  Ad.  &  E.  846  (35  E.  C.  L.  R.),  s.  c. ;  Paley  v.  Field,  12 
Yes.  Jan.  435.  See  other  instances  of  ratable  appropriation  in  Faveno  v. 
Bennett,  11  East  36,  and  Ferris  v,  Roberts,  1  Vernon  34 ;  2  Chan.  Ca.  83,  s.  c. ; 
Thompson  v.  Hudson,  L.  R.,  6  Chan.  Ap.  320. 

The  following  rales  as  to  appropriation  of  payment  have  been  established 
in  America : —      •  , 

The  debtor  has  the  first  right  to  direct  the  application  of  any  payment  he 
may  make. 

The  rule  that  a  debtor  may  apply  payment  as  he  pleases  applies  only  to 
voluntary  payments  and  not  those  made  by  process  of  law. 

If  no  appropriation  be  made  by  himj  it  then  devolves  upon  the  creditor  to 
make  it. 

Yet  the  creditor  mu^t  make  such  an  application  as  the  debtor  could  not 
reasonably  or  justly  object  to. 

A  debtor  or  creditor  cannot  appropriate  a  payment  in  such  manner  as  to 
affect  the  relative  liability  or  rights  of  sureties  without  their  consent. 

When  a  debtor  makes  payments  without  specifying  the  application,  the 
creditor  cannot  apply  them  to  debts  not  due  if  there  are  other  debts  which 
are  due. 

If  application  be  directed  by  neither,  then  the  law  will  make  the  application 
according  to  equity. 

It  has  been  held  that  such  application  by  the  law  shall  be  made  as  the 
debtor  may  be  presumed  to  have  done — in  other  words,  as  would  be  most  for 
his  interest  at  the  time. 

The  law  jrill  make  the  application  first  to  interest  and  then  to  principal. 

To  the  debt  which  is  prior  in  date. 

To  that  debt  which  is  least  secured. 

To  make  an  application  of  a  payment  the  person  paying  must  give  direc- 
tions before  or  at  the  time  of  payment. 

See  the  authorities  in  Byles  on  Bills,  6th  American  edition,  p.  353. 


plied  to  extinguish  the  debts  according  to  priority  of  time :  Leef  v,  Goodwin, 
Taney  460;  Sprague  v,  Hazenwinkle,  53  Illinois  419;  Moon  v.  Gray,  22 
Louis.  Ann.  289 ;  Crompton  v,  Pratt,  105  Mass.  255.  Payments  by  a  debtor 
upon  a  running  account  made  partly  before  and  partly  after  his  discharge  in 
bankruptcy,  of  which  the  creditor  had  no  notice,  may  be  applied  by  the  latter 
to  the  items  first  due :  Hill  v.  Bobbins,  22  Mich.  475.  A  payment  of  usurj 
will  be  applied  in  law  to  the  payment  of  the  debt  legally  due :  Burrows  o. 
Cook,  17  Iowa  436.  When  a  debtor  makes  a  payment  to  a  creditor  who  has 
two  demands,  both  due,  and  neither' makes  application,  and  one  of  the  debts 
is  afterwards  barred  by  the  statute,  the  law  will  apply  it  to  the  demand  which 
ifl  barred :  Robinson's  Adm'rs  v.  Allison,  36  Ala.  525, 
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*Part  payment  of  the  debt  by  the  party  liable  is  no  dis-  r^oooi 
charge  of  the  whole  debt,(A)  but  part  payment  by  a  stranger 
may  be.(ty  And  it  has  been  held  that  where  a  promissory  note  is 
due  and  nnpaid,  so  that  not  only  the  principal,  but  interest  (at 
least  to  a  nominal  amonnt)  is  due  also,  the  principal  may  be  taken 
in  satisfaction  of  the  debt  and  damages.(A;) 

As  the  lapse  of  twenty  years  (2)  is  sufficient  to  raise  a  presumption 
that  a  bond  has  been  paid,  so  it  has  been  held  to  be'  a  good  defence 
to  an  action  on  a  promissory  note  payable  on  demand.(m)  But  if 
during  this  period  the  plaintiff  was  an  alien  enemy,  and  payment 
to  him  would  consequently  have  been  illegal,  such  a  presumption 
would  not,  it  seems,  arise.(n) 

The  production  of  a  check  drawn  by  the  defendant  on  his  banker 
and  indorsed  by  the  plaintiff  is  evidence  of  payment  ;(o)  but  not  if 
there  have  been  several  transactions  between  the  parties  without 
evidence  to  connect  the  delivery  of  the  check  with  the  payment  in 
que8tion.(^)  A  bill  or  note  once  in  circulation  overdue  and  coming 
out  of  the  hands  of  the  acceptor  or  maker  is  presumed  to  be  paid. 
Thus  it  is  a  maxim  of  the  Scotch  law,  chirographum  apud  debitorem 
repertum  prcesumitur  soltUum.  But  the  mere  production  of  a  bill 
from  the  custody  of  the  acceptor  is  not  primd  f(icie  evidence  of  his 
having  paid  it,  without  proof  of  its  having  been  once  in  circulation 
after  it  had  been  accepted.(j)' 

(A)  Fitch  0.  Sutton,  5  East  230.  When  a  bill  or  note  may  be  satisfaction, 
oeepostj  chap.  xvi. 

(i)  Welby  V.  Drake,  1  C.  &  P.  557  (12  E.  C.  L.  R.). 

{k)  Beaumont  v.  Greathead,  3  D.  &  L.  631 ;  2  0.  B.  494  (52  £.  G.  L.  R.),  s.  c. 

(I)  See  now  3  &  4  Will.  4,  c.  42,  s.  3. 

(m)  Duffield  v.  Greed,  5  Esp.  52. 

(n)  Da  Beloix  v.  Lord  Waterpark,  1  D.  &  R.  16. 

(o)  Egg  V.  Barnett,  3  Esp.  196. 

Ip)  Aubert  v.  Walsh,  4  Taunt  293. 

{q)  Pfiel  0.  Vanbatenberg,  2  Gamp.  439. 

In  America  it  is  held  that  if  a  bill  be  sent  to  the  drawee  and  he  be  directed 

^  A  part  payment  of  what  a  person  is  boand  in  law  to  pay  forms  no  con- 
sideration for  postponing  the  residue ;  neither  can  the  verbal  promise  of  the 
plaintiff  to  postpone  the  payment  of  the  balance  be  enforced :  Price  o.  Gan- 
non, 3  Missouri  453 ;  Wheeler  v,  Wheeler,  11  Vermont  60. 

'  If  a  bill  be  sent  to  the  drawee  and  he  be  directed  to  pass  it  to  the  credit 
of  the  holder,  and  do  so  credit  it,  the  bill  is  functus  officio^  and  cannot  be 
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r*2SSl      '  *The  party  paying  a  bill  or  note  has  a  right  to  insist 
on  its  being  delivered  up  to  him.(r)     But  where  the  bill  or 
not«  is  not  negotiable  he  cannot  refuse  to  pay  it  till  it  is  delivered 
up.(«) 

It  was  formerly  held(^)  that  a  party  paying  a  debt  could  not  in 
general  demand  a  receipt  for  the  money,  and  therefore  that  a  tender, 
on  condition  of  having  a  receipt,  was  in8ufficient.(t£)  It  has,  how- 
ever, been  law  since  48  Geo.  3,  c.  126,  s.  5,  that  a  person  to  whom 
money  has  been  paid  is  bound  to  give  a  receipt,  and  that  if  he  re- 
fuse to  fill  up  a  blank  stamp  paper  presented  to  him  for  that  pur- 
pose, and  to  pay  the  stamp,  he  becomes  liable  to  a  penalty  of  10l(x) 
It  is  usual  to  write  a  receipt  on  the  back  of  bills,  and  it  has  been 
said  that  it  is  the  duty  of  bankers  to  make  some  memorandum  on 
bills  or  notes  which  have  been  paid.(y)  A  receipt  on  a  bill  or  note, 
duly  stamped,  does  not  require  an  additional  stamp.(2)    And  a  re- 

to  pass  it  to  the  credit  of  the  holder,  and  do  so  credit  it,  the  bill  is  fundw 
officio^  and  cannot  be  further  negotiated. 

Where  a  promissory  note  that  has  been  negotiated  comes  into  the  possession 
of  one  of  the  parties  liable  to  pay  it,  such  possession  is  primdfade  evidence 
of  payment  by  him,  and  he  is  to  be  treated  as  the  bond  fide  holder  unless  the 
contrary  is  made  to  appear. 

The  possession  of  a  bill  by  the  drawee  after  maturity  is  prisnd  facie  eri- 
dence  of  payment.     See  Byles  on  Bills,  6th  American  ed.  358. 

(r)  Hansard  v.  Robinson,  7  B.  &  C.  90  (14  E.  C.  L.  R.)  j  9  Dowl.  &  R.  860; 
Powell  V.  Roa<;h,  6  Esp.  76 ;  <  Alexander  v.  Strong,  9  M.  &  W.  733  ;  Cornea  v. 
Taylor,  10  Exch.  441. 

(s)  Wain  r.  Bailey,  10  A.  &  E.  616  (37  E.  C.  L.  R.) ;  2  P.  &  D.  507,  s.  c. 

(t)  According  to  the  older  authorities  the  obligor  of  a  single  bond  is  not 
bound  to  pay  without  an  acquittance  under  seal ;  otherwise  of  a  bond  with 
condition :  Bro.  Ab.  tit.  Faits,  pi.  8  *,  1  Vin.  Ab.  192 ;  Fortesc.  145. 
.  (m)  Green  v.  Croft,  2  H.  Bl.  30 ;  Cole  r.  Blake,  IPeake,  N.  P.  C.  179. 

(x)  See  5  <&  6  Yict.  c.  82,  same  duty  for  Ireland  ;  and  33  &  34  Vict.  c.  97, 8. 
123  (2). 

(y)  Per  Lord  Ellenborough,  Burbidge  v.  Manners,  3  Camp.  195. 

(z)  55  Geo.  3,  c.  184,  Sched.  Receipts ;  33  &  34  Vict.  c.  97,  Sohed.  tit.  Re- 
further  negotiated :  Savage  v.  Merle,  5  Pick.  85.  Where  a  promissory  note 
that  has  been  negotiated  comes  into  the  possession  of  one  of  the  parties  liable 
to  pay  it,  such  possession  ia  pHmd  facie  evidence  of  payment  by  him,  and  he 
is  to  be  treated  as  the  bond  fide  holder  unless  the  contrary  is  made  to  appear : 
McGee  v.  Prouty,  9  Metcalf  547.  The  possession  of  a  bill  by  the  drawee  after 
maturity  is  primd  facie  evidence  of  payment:  Hill  v.  Gayle,  1  Alabama  275; 
Fellows  V.  Kress,  5  Blackford  536. 
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ceipt  on  a  distinct  piece  of  unstamped  paper,  though  it  cannot  be 
looked  at  as  evidence  of  the  payment,  may  be  shown  to  a  witness 
who  has  signed  it  to  refresh  his  memory,  and  enable  him  to  speak 
to  the  fact  of  payment.(a) 

A  receipt  on  the  back  of  a  bill  imports,  primdfaciej  that  it  has 
been  paid  by  the  acceptor.  (&) 

'^^ A  tender  of  part  of  the  amount  of  ai^  entire  sum  due  on   r4c9Q4-| 
a  bill  or  note  seems  not  to  have  been  good  pro  tantOy{e) 
even  though  the  residue  were  met  by  a  set-off.(e2) 

* 

A  defendant,  where  payment  was  pleaded  (but  not  otherwise), 
was  allowed  to  reduce  the  damages  by  the  amount  of  payment  es- 
tablished, though  he  were  unabl^  to  prove  the  plea.(e)  But  if  he 
pleaded  that  a  note  was  given  for  a  part  only  of  the  apparent  con- 
sideration, and  alleged  payment  of  that  part,  and  on  issue  joined 
the  plea  was  found  against  him,  the  plaintiff  was  entitled  to  a  ver- 
dict for  the  full  amount  of  the  note.(/) 

If  the  drawee  discover,  after  payment,  that  the  bill  or  check  is  a 
forgery,  he  may  in  general,  by  giving  notice  on  the  same  day,  re- 
cover back  the  money. (^)     And  if  he  have  paid  the  bill  with  the 

ceipt,  Ex.  9.    A  receipt  may  be  explained:  Graves  v.  Key,  3  B.  4  Ad.  313 

(23E.C.L.  R.). 

(a)  Maugham  r.  Hubbard,  8  B.  &  C.  14  (15  E.  C.  L.  R.) ;  2  Man.  &  R.  5. 
Letters  bj  the  general  post,  acknowledging  the  safe  arrival  of  any  bills  of 
exchange,  promissory  notes,  or  any  other  securities  for  money,  were  formerly 
exempted  from  stamp  duty  by  the  late  act  55  Geo.  3,  o.  184,  repealed  by  17  & 
18  Vict.  c.  83,  8.  13,  itself  repealed.  The  present  Stamp  Act,  1870,  contains 
an  exemption  in  favor  of  letters  from  bankers  acknowledging  the  receipt  of 
bills  or  notes  for  presentment  or  payment :  Sched.  tit.  Receipt,  Ex.  2. 

(b)  Pfiel  r.  Yanbatenberg,  2  Gamp.  439 ;  Scholey  v.  Walsby,  Peake  25 ; 
Gravest.  Key,  supra. 

(c)  Cotton  V.  Godwin,  7  M.  &  W.  147  ;  Hesketh  v,  Fawcitt,  11  M.  &  W.  356  ; 
Dixon  o.  Clark,  5  C.  B.  935  (57  E.  C.  L.  R.) ;  Searles  v.  Sadgrove,  5  E.  &  B. 
639  (d5  E.  C.  L.  R.). 

(d)  Searles  o.  Sadgrove,  supra. 

(e)  It  is  said  to  have  been  doubted  whether,  in  an  action  on  a  bill  or  note, 
a  plea  of  part  payment  be  good  eyenpro  tanto:  Lord  v,  Ferrand,  13  L.  J., 
Exoh.  111.     Sed  quasre, 

(f)  Robins  V.  Lord  Maidstone,  4  Q.  B.  811  (45  E.  C.  L.  R.). 

(g)  See  the  chapter  on  Forqbd  Bills. 
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understanding  that  he  was  to  receive  it  back,  and  do  not,  he  may 
bring  an  action  to  retract  the  pajment.(A)  And  an  indorser  may 
sue  on  a  bill  which  he  has  been  induced  by  fraud  to  pay  on  behalf 
of  the  party  liable.(i) 

Money  paid  under  a  mistake  of  law  cannot  be  recovered  back  ;{k) 
but  money  paid  under  a  mistake  of  fact,  or  even  in  forgetfulness  of 
a  facty  may  be  recovered  back.(2)  Payment  of  a  bill  accepted  under 
a  mistake  of  fact  is  money  paid  under  such  mistake,  and  can  be  re- 
covered back.(m) 

Money  laid  down  on  the  counter  by  a  banker's  cashier  in  pay- 
ment of  a  check  cannot  be  recovered  back  by  a'ction,  though  it  were 
handed  over  under  a  misapprehension  of  the  state  of  the  drawer's 
P^QQ/:-]  account ;  still  less  can  it  be  taken  back  '''by  force  from  the 
party  receiving  it.(n)  A  banker's  counter  is  in  the  nature 
of  a  neutral  table,  provided  for  the  use  of  both  banker  and  cus- 
tomer. As  soon  as  the  money  is  laid  down  by  the  banker  upon  the 
counter  to  be  taken  up  by  the  receiver  the  payment  is  complete.(o) 

(h)  Alexander  o.  Strong,  9  M.  &  W.  733.    See  also  the  chapter  on  Pleading. 

(i)  Bell  V.  Buckley,  11  £zch.  631. 

(k)  Kitchen  v.  ^awkin8,  Law  Rep.,  2  C.  P.,  22 ;  Rogers  v.  Ingham,  L.  R., 
3  Chan.  D.  351. 

(I)  Kelly  V.  Solan,  9  M.  &  W.  54. 

(m)  Kendall  v.  Wood,  L.  R.,  6  Ex.  243  ;  39  L.  J.  167. 

(n)  Chambers  v.  Miller,  32  L.  J.,  C.  P.  30 ;  Pollard  v.  Bank  of  England,  L. 
R.,  6  Q.  B.  623. 

(o)  Chambers  p.  Miller,  supra. 
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The  nature  and  effect  of  payment,  in  the  ordinary  sense  of  that 
word,  has  already  been  considered  in  the  chapter  on  Patment. 
The  nature  and  effect  of  such  dealings  vith  the  acceptor  or  other 
principal  debtor  as  discharge  the  drawer  or  indorser  is  a  subject  of 
so  much  importance  that  it  will  form  the  subject  of  a  separate  chapter 
on  Suretyship.  In  the  present  chapter  the  reader's  attention  is  re- 
quested to  such  observations  on  satisfaction,  extinguishment  and 
suspension  as  do  not  properly  fall  within  either  of  those  two 
divisions. 

A  simple  contract  may  be  discharged  before  breach,  without  a 
release  and  without  8atisfaction.(a)^     But  after  breach^  unless  there 

(a)  Langdon  v.  Stokes,  Oro.  Oar.  283 ;  Oom.  Dig.  Action  on  the  Oase  in 
Assumpsit,  G. ;  Oonier  and  Holland^ s  case,  2  Leo.  214  ;  Ring  v.  Gillett,  7  M. 
&  W.  55 ;  Dobson  v.  Espie,  26  L.  J.,  Exch.  240  ;  2  H.  &  N.  79,  s.  c. 


^  This  position  is  perhaps  too  broad.  There  are,  it  appears  to  me,  two  qaali- 
fications  of  it.  First,  the  contract  mast  be  mutually  executory,  that  is,  the 
consideration  executory  on  both  sides.  If  the  consideration  on  either  side  is 
executed,  then  the  p^rty  cannot  be  bound  by  a  mere  nude  agreement  to  re- 
lease his  right  to  performance.  That  right  is  a  perfect  one.  Before  it  is  thus 
complete  by  execution  on  his  side,  the  contract  is  still  nude  as  far  as  he  is 
concerned,  at  least  so  far  as  this,  that  he  cannot  legally  compel  the  execution 
of  the  stipulations  of  the  other  party.  Nudi  consensus  obligatio  conirario 
consensu  dissolvitur,  is  the  language  of  the  Roman  law.    The  cases  cited  as 
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be  a  release,  there  must  be  satisfactioQ.(6)  Accord  without  satisfac- 
tion is  DO  plea,  and  no  action  lies  on  an  accord.((;y 

{b)  As  to  the  waiver  of  an  acceptance  or  indorsement,  see  the  chapter  on 
Acceptance. 

(c)  Allen  V,  Harris,  1  Ld.  Raym.  122 ;  Lynn  v.  Bruce,  2  H.  Bl.  117.  Unless 
another  person  is  party  to  it :  Henderson  v,  Stobart,  5  £xch.  99. 

aathority  for  the  text  are  all  of  this  character.  Xangdon  v.  Stokes  was  the 
case  of  an  agreement  to  go  a  certain  voyage  before  a  certain  day.  It  was 
held  that  it  could  be  dispensed  with  without  consideration  or  seal.  Conier 
and  Holland's  case  is  a  very  short  and  imperfect  note ;  the  nature  of  the  con- 
tract is  not  stated.  King  v.  Gillett  was  the  case  of  mutual  promises  to  marrj. 
The  principal  other  case  cited  in  Com.  Digest  is  Triswaller  v,  Keyne,  Cro.  Jac. 
619.  That  was  an  agreement  that  the  plaintiff  would  travel  and  help  the  de- 
fendant to  search  for  a  will.  In  ail  eases  of  this  character  it  seems  a  reason- 
able doctrine  that  one  party  may  dispense  with  the  performance  by  the  other 
without  a  seal  and  without  consideration.  But  the  second  qualification, 
equally  essential,  is  that  this  dispensation  be  accepted  or  assented  to,  expressly 
or  impliedly,  by  the  other  party.  The  original  contract  resting  for  its  con- 
sideration npon  mutual  promises,  mutual  agreement. to  dispense  is  an  equally 
good  consideration  for  the  rescission.  It  requires,  therefore,  neither  a  release 
nor  satisfaction.  It  is  certainly  not  in  the  power  of  one  party  to  put  an  end 
to  a  contract,  nor  can  one  party,  relying  upon  a  naked  dispensation  of  his 
part,  insist  upon  the  performance  by  the  other  of  that  of  which  the  acts 
waived  formed  the  sole  consideration.  In  all  the  oases  cited  to  sustain  the 
text,  the  waiver  before  breach  was  held  to  put  an  end  to  tlie  entire  contract 
to  amount  to  a  rescission  of  it.  It  is  plain,  then,  that  this  doctrine  can  and 
ought  to  have  no  application  to  the  contract  arising  upon  a  bill  of  exchange 
or  promissory  note.  As  between  the  original  parties,  if  there  is  no  con- 
sideration, it  is  still  a  nude  pact,  and  there  can  be  no  recovery.  If  there  is  a 
consideration,  or  if  the  instrument  is  in  the  hands  of  a  bond  fide  holder  for 
value  without  notice,  when  it  is  in  all  respects  as  if  there  was  a  considera- 
tion, to  hold  that  the  vested  and  absolute  right  of  the  holder  to  performance 
at  maturity  could  be  waived  without  release  or  satisfaction  would  be  in  the 
teeth  of  the  best  settled  authorities  and  a  legion  of  decided  cases.  If  the 
other  party  paid  back  the  consideration,  then  the  contract  might  be  rescinded, 
but  that  would  be  satisfaction.  The  contract  by  bill  of  exchange  and  prom- 
issory note  creates  a  debitum  in  presenti  solvendum  in  future.  On  this  sub- 
ject see  Ruggles  V.  Patten,  8  Mass.  480;  Crawford  v,  Millspaugh,  13  Johns. 
87  ;  Champlin  v.  Butler,  18  Ibid.  169,  and  the  note  by  the  American  editors 
to  the  case  of  Foster  v.  Dawber,  6  Welsby,  Hurlstone  &  Gordon  (Exchequer) 
Reporto  838. 

^  When  anything  has  been  done  under  an  accord  by  the  debtor  he  may 
avail  himself  of  it  without  sati&faction :  Christie  r.  Craige,  8  Harris  430. 
This  is  the  extent  of  the  case,  in  the  opinion  of  the  court.  **  If  the  creditor 
consents  to  accept  merchandise  in  satisfaction  of  his  claim,  and  the  debtor 


■■w 


SATISFACTION,   EXTINGUISHMENT  AND   SUSPENSION.         237 


[*237] 


'*'A  satisfaction  must  be  beneficial  to  the  plaintiff.((2)    It 
has  been  considered  that  it  mast  come  from  the  defendant, 
or  at  least  from  some  one  who  represents  him,(e)  but  at  this  day 
probably  satisfaction  by  a  stranger  would  be  held  good.(/) 


Payment  by  the  debtor  himself  of  a  sum  smaller  than  the  debt 
is  no  sati8faction.(^)  But  payment  of  a  smaller  sum  by  a  third 
person  has  been  held  to  be  a  discharge  of  the  whole  debt.  The  de- 
fendant was  drawer  of  a  bill  for  ISL  8«.  11(2.,  and  the  plaintiff  had 

(d)  Camber  v.  Wane,  1  Stra.  426  ;  Heathcote  v,  Crookehanks,  2  T.  R.  24. 

(e)  Grjmes  v.  Blofield,  Cro.  Eliz.  541  ;  James  v,  Isaacs,  12  C.  B.  791  (74 
E.  C.  L.  R.) ;  Kemp  v.  Balls,  ^0  Ezoh.  607 ;  Edgecombe  v,  Rodd,  5  East  294. 
The  efifect  of  satbfaction  by  a  stranger  was  fully  discussed  in  Jones  v.  Broad- 
hurst,  9  C.  B.  173  (47  E.  G.  L.  R.) ;  and  see  a  very  learned  judj^ment  deliv- 
ered by  Mr.  Justice  Maule  in  Belshaw  v.  Bush,  11  C.  B.  207  (73  £.  C.  L.  R.), 
to  the  effect  that  satisfaction  by  a  stranger  is  good.  See  also  chap.  xv.  It 
must  be  fully  executed :  James  v,  David,  5  T.  R.  141  ;  Bac.  Ab.  3 ;  Walker  r. 
Seaborne,  1  Taunt.  526.  Mutual  promises,  with  an  immediate  remedy  on 
them,  have,  however,  been  considered  a  good  accord  and  satisfaction :  see 
Com.  Dig.  Accord,  B.  4 ;  Cartwright  v,  Cooke,  3  B.  &  Ad.  701  (23  E.  C.  L.  R.) ; 
Good  V,  Cheeseman,  2  B.  &  Ad.  328  (22  E.  C.  L.  R.) ;  but  see  Bay  ley  v.  Uoman, 
3  Bing.  N.  G.  915  (32  £.  C.  L.  R.) ;  5  Scott  94,  s.  c.  Is  not  the  distinction 
this? — if  the  mere  agreement  were  intended  to  be  the  satisfaction,  it  need  not 
be  executed ;  if  its  performance  were  intended  as  the  satisfaction,  it  must  be 
executed.  See  Reeves  r.  Hearne,  1  M.  &  W.  323  *,  Sard  v.  Rhodes,  1  M.  & 
W.- 153  ;  Lewis  o.  Lyster,  2  C,  M.  &  R.  707.  In  the  Roman  law,  a  stipula^ 
tion  by  which  a  former  obligation  was  taken  away  by  the  substitution  of  a 
new  one  was  familiar.  It  was  called  Novation  It  exists  at  this  day  in  the 
French  law.  (Code  Civil,  1271.)  Novation  might  be  either  without  a  change 
of  persons,  sitie  ddegationej  or  with  a  change  of  persons,  cum  delegatione. 
There  might  be  a  change  of  the  debtor's  person,  ex  promUsiOj  or  of  the  cred- 
itor's, eesHo. 

(f)  Belshaw  r.  Bush,  uhi  supra. 

(g)  FJtoh  o.  Sutton,  5  East  230.  Unless  the  demand  be  unliquidated: 
Wilkinson  v,  Byers,  1  Ad.  &  El.  106  (28  E.  C.  L.  R.) ;  3  N.  &  M.  853,  s.  c. ; 
Watters  v.  Smith,  2  B.  &  Ad.  889  (22  E.  G.  L.  R.) ;  Beaumont  v.  Greathead, 
2  C.  B.  494  (52  E.  C.  L.  R.) ;  Cooper  ».  Parker,  24  L.  J.,  C.  P.  68  ;  15  C.  B. 
822  (80  £.  C.  L.  R.),  s.  c. 

invests  the  money  with  which  he  would  otherwise  have  paid  it,  in  the  goods 
contracted  for,  and  has  these  goods  ready  at  the  time  and  place  agreed  upon, 
it  would  be  wrong  to  say  that  money  might  be  clamed  afterwards :  Black, 
C.  J.  The  case,  however,  shows  no  such  investment  by  the  debtor,  but  that 
it  was  merchandise  on  hand  at  the  time  of  the  accord  ;  so  that  in  effect  it  was 
accord  without  satisfaction.  See  Young  r.  Jones,  64  Me.  563 ;  Carraway  o. 
Odeneal,  56  Miss.  223. 
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taken  from  the  defendant's  father  9Z.  in  satisfaction  of  the  whole  debt. 
The  plaintiff,  notwithstanding,  afterwards  saed  the  defendant  for 
the  balance.  But  Abbott,  C.  J.,  said,  "  If  the  father  did  pay  the 
smaller  sum  in  satisfaction  of  this  debt,  it  is  a  bar  to  the  plaintiff's 
now  recovering  against  the  son,  because  by  suing  the  son  he  com- 
mits a  fraud  on  the  father,  whom  he  induced  to  advance  his  money 
on  the  faith  of  such  advance  being  a  discharge  of  his  son  from 
further  liability. "(A)  Payment  of  a  smaller  sum  may  be  a  satisfec- 
r*9QftT  *^^^  *  where  that  smaller  sum  is  the  result  of  an  accouat 
^        -^   stated,  including  cross  demands.(i) 

So,  although  a  contract  by  the  defendant  himself  to  pay  a  smaller 
sum  can  be  no  satisfaction  unless  it  be  negotiable,(y)  yet  a  con- 
tract by  aihird  person  to  do  so  may  be.  Thus,  the  taking  a  bill 
from  one  of  the  two  partners  may  operate  as  a  satisfaction  of  the 
joint  debt ;  for  the  sole  liability  of  one  person  may,  in  some  in- 
stances, be  more  advantageous  than  his  liability  jointly  with  an- 
other.(A) 

Relinquishing  a  suit  involving  a  doubtful  point  of  law  may  be  a 
good  sati8faction.(Z)  So,  it  should  seem,  is  the  relinquishment  of  a 
claim  involving  a  reasonable  doubt,  though  really  unfounded  and 
without  BJiit.{in) 

The  acceptance  of  a  negotiable  security  from  the  debtor  alone 
may  be  a  satisfaction  even  of  a  debt  of  larger  amount. (n) 

Where  a  bill  or  note,  on  which  some  person  other  than  the  debtor 
is  liable,  is  expressly  given  and  accepted{o)  in  ftdl  sati^aetton  and 
dischargej  the  liability  of  the  debtor  for  the  original  debt  will  not 

(A)  Welby  r.  Drake,  1  Car.  &  Payne  557  (12  E.  C.  L.  R.) ;  Cooper  c.  Parker, 

15C.  B.  822(80E.  C.  L.  R.). 

(i)  Smith  V.  Page,  15  M.  &  W.  683  ;  Perry  v.  Atwood,  25  L,  J.,  Q.  B.  40S; 
6  E.  &  B.  691  (88  E.  C.  L.  R.),  s.  o. 

(j)  Sibree  v.  Tripp,  15  M.  &  W.  23. 

(k)  Thompson  v.  Peroival,  5  B.  A  Ad.  925  (27  E.  C.  L.  R.) ;  3  N.  &  M.  667, 
8.  0. ;  Henderson  «.  Stobart,  5  Exch.  99 ;  and  see  Belshaw  v.  Bush,  11  C.  B. 
191  (73  E.  C.  L.  R.). 

(I)  Longridge  v.  POrville,  5  B.  &  Aid.  117  (7  E.  C.  L.  R.).  See  Edwarda 
V.  Baugh,  11  M.  &  W.  641 ;  Llewellyn  v.  Llewellyn,  15  L.  J.,  Q.  B.  4. 

(to)  Cook  V.  Wright,  30  L.  J.,  Q.  B.  321. 

(n)  Sibree  f>.  Tripp,  15  M.  &  W.  23. 

(o)  Hardman  v.  Bellhouse,  9  M.  &  W.  596. 
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revive  on  the  dishonor  of  the  substituted  instruinent.( p)  But  if  it 
be  taken  generally  on  account  or  in  renewal,  the  original  liability 
of  the  debtor  revives  on  its  di8honor.(9)  If  in  satisfaction  of  a  note 
a  second  note  be  given,  and  in  satisfaction  of  the  second  note,  a 
third,  the  third  note  cannot  be  pleaded  as  given  in  satisfaction  of 
the  fir8t.(ry 

{p)  Sard  V.  Rhodes,  1  M.  &  W.  153 ;  1  Tyrw.  &  Gr.  298 ;  4  Dowl.  743 ;  1 
Gale  376,  s.  c. 

(q)  See  post^  Steadman  v.  Goooh,  1  Esp.  3 ;  Keanlake  v,  Morgan,  5  T.  R. 
613. 

(r)  David  o.  Preeoe,  5  Q.  B.  440  (48  £.  G.  L.  R.). 

'  A  bill  of  exchange  or  promissory  note,  either  of  a  debtor  or  any  other 
person,  is  not  payment  of  a  precedent  debt  unless  it  be  so  expressly  agreed : 
Tobey  v.  Barber,  5  Johns.  68 ;  McGinn  v.  Holmes,  2  Watts  121 ;  Weakly  v. 
Bell,  9  Watts  280;  Johnson  v.  Weed,  9  Johns.  310;  Higgins  v.  Packard,  2 
Hall  547 :  Coxe  v,  Hunkinson,  Coxe  85 ;  Bill  r.  Porter,  9  Conn.  23 ;  Sheehy 
V.  Mandeville,  6  Cranch  253 ;  Chastain  v,  Johnson,  2  Bailey  574 ;  Porter  v, 
Taloott,  1  Cowen  359 ;  Ayres  v,  Yanlieu-,  2  Southard  765 ;  Sneed  v.  Wiester, 
2  A.  K.  Marshall  277 ;  Davidson  v,  Bridgeport,  8  Conn.  472 ;  Gardner  v,  Gor- 
ham,  1  Dougl.  507 ;  Weed  v.  Snow,  3  McLean  265 ;  Hays  v.  Stone,  7  Hill 
128 ;  Kelsey  v,  Rosborough,  2  Richardson  241 ;  Steamboat  r.  Hammond,  9 
Missouri  49  ;  Elwood  v.  Deifendorf,  5  Barb.  S.  C.  398.  In  some  states,  how- 
ever, the  rale  established  is  that  such  a  bill  or  note  is  primd  fadt  payment, 
unless  the  contrary  appears  :  Reed  r>,  Upton,  10  Pick.  522 ;  Jones  v.  Kennedy, 
11  Ibid.  125;  Wood  v.  Bodwell,  12  Ibid.  268 ;  Hutchins  v.  Olcutt,  4  Vermont 
555  ;  Trotter  v.  Crockett,  2  Porter  401 ;  fiuse  v.  Alexander,  2  Metcalf  157 ; 
French  v.  Price,  24  Pick.  13.  It  is  a  question  of  fact,  however,  for  the  jury 
to  determine  in  all  oases  the  guo  animo  with  which  the  security  was  given  and 
accepted :  Hart  v.  Boiler,  15  Serg.  k  Rawle  162 ;  BuUen  v.  McGillcuddy,  2 
Dana  91 ;  Gardner  v.  Gorham,  1  Dougl.  507.  A  bill  of  exchange  indorsed 
by  the  defendant  in  the  suit  for  the  accommodation  of  the  drawer,  and  subse- 
quently by  the  plaintiffs  for  the  same  purpose,  was  discounted  at  the  instance 
of  the  draviee^  and  not  being  paid  by  him  was  taken  up  by  the  plaintiffsj 
due  notice  being  given  to  the  defendants  as  first  indorser.  Subsequently,  in 
order  to  reimburse  the  amount  paid  by  the  plaintiffs,  a  note,  drawn  by  plain- 
tiffs, was  indorsed  by  the  defendant,  was  discounted  by  a  bank  and  its  pro- 
ceeds remitted  to  the  plaintiffis,  and  the  amount  was  credited  by  their  clerk 
on  their  books  to  the  bill  on  account  of  the  drawer  of  it.  The  note  was  taken 
up  by  the  drawer.  The  act  of  the  clerk  was  disaffirmed  by  the  plaintiffs  on 
discovering  the  entry  in  their  books :  it  was  held  that  the  discount  of  the 
note  to  raise  money  to  take  up  the  billf  and  the  receipt  by  the  plaintiffs  of  the 
amount  of  the  note,  was  not  an  extinguishment  of  the  liability  of  the  de- 
fendant as  first  indorser  of  the  bill  of  exchange,  the  note  not  being  paid  by 
him  but  taken  up  by  the  plaintiffs,  there  being  no  evidence  of  an  intention 
on  the  part  of  the  plaintiffs  to  receive  the  note  or  its  proceeds  in  satisfao- 


288         SATISFACTION,    EXTINGUISHMENT   AND   SUSPENSION, 

The  taking  of  a  co-extensive  security  of  a  higher  nature  for  a  bill 
or  note  merges  the  remedy  on  the  inferior  instrument.  But  it 
must  be  strictly  co-extensive.  Therefore,  a  specialty  given  by  one 
maker  of  a  joint  and  several  note  does  not  merge  the  remedy  on 
the  note.(«) 

r*2391        *'^  warrant  of  attorney  is  not  an  extinguishment  of  the 
debt  as  between  the  parties.     "  Till  judgment  is  entered 
up,"  says  Lord  Ellenborough,  *'  the  warrant  of  attorney  is  merely 
a  collateral  security,  and  cannot  merge  the  original  debt."(^) 

A  bill  indorsed  in  blank  to  one  of  several  acceptors,  and  in  his 
hands  when  due^  cannot  be  afterwards  transferred,(w)  so  as  to  con- 

(a)  Ansell  t/.  Baker,  15  Q.  B.  30  (69  E.  C.  L.  R.).  Query,  as  to  the  effect 
when  the  note  is  joint  only.  See  Bell  v.  Banks,  3  M.  <Sb  G.  258,  267 ;  King  ». 
Hoare,  13.  M.  &  W.  494,  496;  Sharpe  v,  Gibbs,  Scott,  N.  R.  See  anie^  chap- 
ter on  Acceptance. 

(0  Norris  ».  Aylett,  2  Camp.  329 ;  Bell  v.  Banks,  3  M.  &  G.  258  (42  E.  C. 
L.  R.). 

(m)  Steele  v,  Harmer,  15  L.  J.,  Exch.  217  -,  14  M.  A;  W.  831,  s.  c.    As  to 

tion  of  the  bill :  Oliphant  v.  Church,  19  Penna.  State  Rep.  318.  Where  a 
party  holding  a  contingent  note  receives,  in  lieu  thereof,  a  note  for  a  smaller 
sum,  payable  absolutely,  it  is  a  good  accord  and  satisfaction :  Winslow  o. 
Hardin,  3  Dana  543.  If  the  vendor  of  goods  received  from  the  purchaser  the 
note  of  a  third  person  made  payable  to  himself,  and  not  indorsed  or  guaran- 
teed  by  the  purchaser,  such  note  will  be  deemed  to  have  been  accepted  by  the 
vendor  in  full  payment  and  satisfaction,  unless  the  contrary  be  expressly 
proved:  Whitbeck  V.  Van  Nees,  11  Johns.  409.  If  a  promissory  note  be 
given  for  goods  sold,  the  seller  cannot  recover  on  the  original  cause  of  action 
without  producing  the  note  or  accounting  for  its  loss :  Hays  o.  McClurg,  4 
Watts  452.  Giving  the  creditor  a  bank  check  is  not  payment :  Dennie  v. 
Hart,  2  Pick.  204 ;  People  o.  Howell,  4  Johns.  296 ;  Patton  v.  Ash,  7  Serg.  & 
Rawle  1 16 ;  Cromwell  v.  Lovett,  1  Hall  56 ;  Franklin  0.  Yanderpoel,  Ibid.  78 ; 
The  People  0.  Baker,  20  Wendell  602.  In  general,  payment  in  counterfeit 
notes  or  money  is  not  good :  Eagle  Bank  r.  Smith,  5  Conn.  71 ;  U.  S.  Bank  t>. 
Bank  of  Georgia,  10  Wheaton  333 ;  Markle  v.  Hatfield,  2  Johns.  455 ;  Thomas 
0.  Todd,  6  Hill  340 ;  Anderson  0.  Hawkins,  3  Hawks.  568 ;  Ramsdale  v.  Hor- 
ton,  3  Barr  330.  Payment  in  the  bills  of  an  insolvent  bank  is  not  a  satis-^ 
faction  of  a  debt,  although  at  the  time  and  place  of  payment  the  bills  are  in 
full  credit  and  the  parties  are  wholly  ignorant  of  such  insolvency,  if  the 
bank  was  in  fact  insolvent:  Ontario  Bank  v,  Lightbody,  13  Wendell  101 ; 
Wainwright  v.  Webster,  11  Vermont  576 ;  Thomas  v.  Todd,  6  Hill  340 ;  Wat- 
son V,  McLaren,  19  Wend.  557.  Contra^  Lowrey  v.  Murrell,  2  Porter  280 ; 
Bayard  v.  Shank,  1  Watts  &  Serg.  92 ;  Scruggs  9.  Gass,  8  Yerger  175. 


SATISFACTION^   EXTINGUISHMENT  AND  SUSPENSION.         289 

fer  on  the  transferree  a  remedy  against  any  of  the  acceptors ;  for 
there  has  been  that  which  is  an  equivalent  to  the  performance  of 
the  contract. 

Judgment  recovered  on  a  hill  or  note  is  an  extinguishment  of  the 
original  debt  as  between  the  plaintiff  and  the  defendant.  But  it 
alone,  without  actual  satisfaction,  is  no  extinguishment  as  between 
the  plaintiff  and  other  parties  not  jointly  liable  with  the  original 
defendant,  whether  those  parties  be  prior  or  subsequent  to  the 
defendant. (2;)  Nor  is  it  an  extinguishment  as  between  a  party 
prior  to  the  plaintiff,  to  whom  the  plaintiff  after  the  judgment 
returns  the  bill,  and  the  defendant.(y) 

But  a  judgment  recovered  against  one  of  several  joint  makers  or 
joint  acceptors,  though  without  satisfaction,  is  a  good  plea  in  bar  to 
an  action  against  the  others.(2)  But  a  judgment  recovered  against 
one  joint  and  %everal  maker  is«no  plea  to  an  action  against  his 
companion.^b) 

Nor  does  the  issuing  of  execution  against  the  person  or  goods  of 
one  party  to  a  bill  extinguish  the  plaintiff's  remedy  against  other 
parties. 

Nay,  even  the  discharging  of  one  party  from  execution  under  a 
ca,  sa.j  though  it  is  a  satisfaction  as  to  him  and  a  discharge  of  those 
parties  to  the  bill  who  are  his  sureties  *thereon,(6)  is  no  r*94A"| 
extinguishment  of  the  liability  of  other  parties.((7) 

this,  see  the  judgment  of  the  Court  of  Error,  19  L.  J.,  Ezch.  37 ;  4  Exch.  1, 
s.  0. 

(x)  Bayley  S35 ;  Claxton  v.  Swift,  2  Show.  441, 494 ;  Lntwyche  882 ;  Skin. 
255,  s.  c. 

(y)  Tarleton  v,  AUhusen,  2  Ad.  &  £.  32  (29  £.  C.  L.  R.). 

(z)  Ward  v,  Johnson,  15  Syng's  Amer.  Rep.  14$ ;  King  v,  Hoare,  13  M.  & 
W.  494;  Brinsmead  v,  Harrison,  L.  R.,  6  G.  P.  584;  Kendall  r.  Hamilton, 
L.  R.,  3  0.  P.  D.  403.  Ord.  XIII.  r.  4,  excepts  judgment  bj  default  in  cer^ 
tain  cases. 

(a)  Ibid. 

(b)  See  chapter  on  Indulgence,  post, 

(c)  Hayling  v,  Mulhall,  2  W.  Bl.  1235,  the  marginal  note  of  this  case  is 
incorrect,  see  English  v.  Darley,  2  Bos.  &  P.  61 ;  3  Esp.  49,  s.  c. ;  Clark  v. 
Clement,  6  T.  R.  525 ;  May  hew  v,  Crickett,  2  Swanst.  190.  See  Michael  v. 
Myers,  6  M.  &  G.  702. 
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Waiving  a  fieri  faciaB  against  the  goods  of  a  party  does  not  dis- 
charge any  other  party,(<i) 

Taking  security  of  a  higher  nature,  as  a  deed,  though  it  extin- 
guish the  simple  contract  debt  on  the  hill  as  between  the  parties  to 
the  substitution,  has  no  effect  on  the  liability  of  the  other  distinct 
parties  to  the  bill,(e)  supposing  that  it  does  not  give  time  so  as  to 
prejudice  the  condition  of  sureties.  Indeed,  if  the  specialty  were 
given  and  accepted  as  a  collateral  security  only,  even  the  liability 
on  the  bill  of  the  party  giving  it  remains  unaffected.(/) 

If  a  bill  or  note  be  taken  on  account  of  a  debt  and  nothing  be 
said  at  the  time,  the  legal  effect  of  the  transaction  is  this — that  the 
original  debt  still  remains,  hut  the  remedy  for  it  is  suspended  till 
maturity  of  the  instrument  in  the  hands  of  the  creditor.(^)  This 
effect  of  giving  the  bill  has  alsd  been  described  as  a  conditional 
payment.(A)  It  is  an  exception,  but  not  a  solitary  one,  to  the 
general  rule  of  law  that  a  right  of  action  once  suspended  by  act  of 
the  parties  is  gone  forever.(z)  The  action  for  the  original  debt  is 
equally  suspended  if  the  bill  or  note  be  given  by  a  stranger,(A:)  or 
if  it  be  outstanding  in  the  hands  of  a  transferree.^ 

Where  a  bill  is  renewed,  holding  the  original  bill  and  taking  the 
substituted  one  operates  as  a  suspension  of  the  debt  till  the  substi- 

(d)  Pole  V,  Ford,  2  Chit.  125. 

(e)  Bayley,  6th  ed.  334  ;  Bao.  Ab.  Extingaishment,  D ;  Ansell  v.  Baker,  15 
Q.  B.  20  (69  E.  C.  L.  R.). 

(/)  Bedford  r.  Deakin,  2  B.  &  Aid.  210 ;  2  Stark.  178  (3  E.  C.  L.  R.),  8.  c. 

(g)  Kearslake  v,  Morgan,  5  T.  R.  513 ;  2  Wms.  Saund.  103  b,  n.  o ;  Stead- 
man  v.  Goocb,  1  Esp.  3.  If  payment  of  a  check  be  stopped,  the  debt  instantly 
revives  as  though  it  had  never  been  given :  Cohen  v.  Hale,  L.  R.,  3  Q.  B.  D. 

371. 

(h)  Belshaw  r.  Bush,  11  C.  B.  205  (73  E.  C.  L.  R.). 

(t)  Belshaw  v.  Bush,  11  C.  B.  201  (73  E.  C.  L.  R.).  See  anU;  Ford  v. 
Beech,  Parke,  B.,  delivering  the  judgment  of  the  Court  of  Error,  11  Q.  B. 
867  (63  E.  C.  L.  R.). 

(A:)  Ibid, 

^  The  consideration  of  the  original  note  pervades  the  renewals  at  whatever 
remove  from  the  source:  Gates  v.  Union  Bank,  12  Heisk.  325;  Nightingale 
V.  Chafee,  11  R.  I.  1. 


SATISFACTION,   BXTINGUISHMBNT  AND   8USPBNSI0N.  241 

tuted  bill  is  at  matarity.(Q  And  although  *the  second  bill  rto  11 -i 
for  the  principal  sum  should  be  paid,  the  plaintiff  may 
recover  interest  due  on  the  original  bill  at  the  time  when  the  second 
was  given,  by  bringing  an  action  on  the  original  bill,  unless  it 
appear  that  the  second  bill  was  intended  to  operate  as  a  renewal  or 
satisfaction  of  the  whole  of  the  former  bill.(ni)  If  the  second  bill 
be  discharged  by  an  alteration,  an  action  may  be  brought  on  the 
first,  (h) 

If,  as  we  have  seen,  a  debtor  on  a  bill  takes  out  administration 
to  his  deceased  creditor,  that  is  a  suspension  of  the  right  of 
action.(o) 

A  covenant  not  to  sue  for  a  limited  time  will  not  suspend  the 
right  of  action,(^)  but  will  only  create  a  right  to  sue  for  the  breach 
of  covenant.  No  more  will  a  subsequent,  or  even  a  contempo- 
raneous, but  collateral,  agreement  on  good  consideration  not  to  sue 
for  a  limited  time  on  a  bill  or  note.{q) 

{I)  Kendrick  v»  Lomax,  2  G.  &  J.  405 ;  2  Tyrw.  438,  s.  c.  See  Ex  parte 
Barclay,  7  Yes.  597 ;  Bishop  v.  Rowe,  3  M.  &  Sel.  362 ;  Dillon  o.  Rimmer,  I 
Bing.  100  (8  £.  C.  L.  R.) ;  7  Moore  427,  b.  c.  ;  In  re  London  and  Birmingham 
Bank,  34  L.  J.,  Chan.  418. 

(m)  Lumley  v.  Musgrave,  4  Bing.  N.  C.  9  (33  £.  C.  L.  R.) ;  5  Soott  230,  s.  c. ; 
Lumley  v.  Hudson,  4  Bing.  N.  C.  15  (33  £.  C.  L.  R.) ;  5  Scott  238,  s.  c. 

(n)  Sloman  v.  Cox,  1  C,  M.  &  R.  471 ;  5  Tyrw.  174,  s.  c. 

(0)  Aniej  p.  57.    See  Lowe  v.  Peskett,  16  C.  B.  500  (81  £.  C.  L.  R.). 

(p)  Thimbleby  v,  Barron,  3  M.  &  W.  210. 

(q)  Ford  ».  Beech,  11  Q.  B.  842  (63  E.  C.  L.  R.),  in  error ;  Webb  v,  Spicer, 
19  L.  J.,  Q.  B.  35 ;  13  0,  B.  894  (66  E.  C.  L.  R.),  a.  c,  in  error ;  Mobs  0.  Hall, 
5  Exch,  50 ;  per  Parke,  B.,  Salmon  v.  Webb,  3  H.  L.  Caa.  510  5  Flight  v. 
Gray,  3  C.  B.,  N.  S.  320  (91  E.  C.  L.  R.). 
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An  express  release,  relaxation  is  an  acquittance  under  the  seal 
of  .the  releasor.  Seing  a  deed,  no  consideration  is  essential  to  its 
validity.(a) 

A  release  hy  the  holder  after  the  maturity  of  the  bill  is  a  com- 
plete discharge  as  between  the  releasor  and  his  transferrees  on  the 
one  hand  and  the  releasee  on  the  other.  Its  effect  on  other  parties 
will  be  considered  when  we  come  to  the  subject  of  principal  and 
surety. 

Sut  a  premature  release,  i.  €.,  a  release  before  the  bill  is  due, 
though  good  as  between  the  parties,  will  not  discharge  the  releasee 
from  the  claim  of  an  indorsee  for  value,  who  took  the  bill  before  it 
was  due,  without  notice  of  the  release.(6) 

And  a  release,  whether  before  or  after  the  maturity  of  the  bill, 
is  good  a%  between  the  partieSj  although  the  releasor  be  not  at  the 
time  of  the  release  the  holder  of  the  bill.((?) 
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*But  a  release  of  the  drawee  before  acceptance  is  in- 
operative.(d) 


(a)  As  to  the  discharge  of  contract  before  breach,  see  the  preceding  chapter. 
(6)  Dod  0.  Edwards,  2  C.  &  P.  602  (12  E.  C.  L.  R.). 

(c)  Scott  V,  Lifford,  1  Camp.  246 ;  9  East  347,  s.  c.  If  an  acceptor  plead  a 
release  it  must  appear  by  his  plea  that  the  bill  had  been  accepted  before  the 
release  was  given :  Ashton  v,  Freestan,  2  M.  &  G.  1  (40  E.  G.  L.  R.) ;  2  Scott, 
N.  R.  273,  s.  c. 

(d)  Drage  9.  Netter,  1  Ld.  Raym.  65 :  Hartley  v.  Manton,  5  Q.  B.  247  (48 
E.  G.  L.  R.) ;  and  see  Ashton  o.  Freestun,  antCf  n.  (c). 
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A  release  hy  one  of  several  joint  creditor  is  a  release  by  all. 
And  a  release  to  one  of  several  joint  contractors  is  in  law  a  release 
of  all.(e)  Therefore  a  release  of  one  of  two  joint  acceptors  or  joint 
indorsers  is  a  release  to  both. 

A  release  of  one  of  several  joint  debtors,  who  are  severally  as 
well  as  jointly  liable,  is  equally  a  release  to  all,  for  jadgment  and 
execation  against  one  would  have  been  a  discharge  to  all.(/) 

Sut  it  has  been  held  that  a  release  to  parties  jointly  liable  may 
in  some  cases  be  restrained  by  the  terms  of  the  instrument, (^)  and 
may  be  construed  as  a  covenant  not  to  sue  where  such  a  construc- 
tion is  necessary  to  carry  out  the  paramount  intention  of  the  deed. (A) 
But  it  cannot  be  defeated  by  a  mere  parol  agreement.(i) 

Indeed,  the  most  general  and  sweeping  words  of  release  may  be 
qualified  and  restrained  by  the  recital.(y ) 

A  covenant  not  to  sue  amounts  in  law  to  a  release.(i)  But 
though  it  may  be  pleaded  as  a  release  by  the  party  to  whom  it  is 
given,  it  does  not  so  far  operate  as  to  discharge  another  person 
jointly  liable.(Z)  Nor  will  a  covenant  not  to  sue,  given  by  one  of 
two  joint  creditors,  operate  as  a  release.(m) 

(<;)  Co.  Litt  232  a;  NicholRon  o.  Revill,  4  Ad.  &  Ell.  675  (31  £.  C.  L.  R.) ; 
6  N.  &  M.  192;  1  Har.  &  W.  753,  s.  c.  So  a  release  of  one  of  several  joint 
trespassers  is  a  release  of  all :  Lit.  s.  376. 

(/)  Nicholson  ».  Revill,  4  Ad.  &  E.  675  (31  E.  C.  L.  R.)  5  6  N.  &  M.  192 ;  1 
Har.  t  W.  753,  s.  c. ;  Evans  9.  Themridge,  2  K.  &  J.  174 ;  25  L.  J.,  Chan. 
102,  s.  c. 

(g)  Brooks  v.  Staart,  1  Per.  k  D.  615 ;  9  Ad.  &  £.  854  (36  E.  C.  L.  R.),  s. 
c. ;  Cocks  V.  Nash,  9  Ring.  341  (23  E.  C.  L.  R.) ;  Price  v.  Barker,  4  £.  &  B. 
460  (82  E.  C.  L.  R.) ;  Henderson  r.  Stobart,  5  Exch.  99. 

(A)  Sollj  r.  Forbes,  2  B.  &  B.  38 ;  Willis  v.  De  Castro,  27  L.  J.,  C.  P.  243 ; 
4  C.  B.  (N.  S.)  216  (93  E.  C.  L.  R.),  s.  c. 

(0  2  Rol.  Ab.  412;  Lacy  v.  Kynaston,  2  Salk.  575 ;  2  Saund.  47,  i;  Cheet- 
ham  V.  Ward,  1  B.  &  P.  630 ;  Nicholson  r.  Revill,  uU  9upra,  n.  (e) ;  Brooks 
V.  Stuart,  9  Ad.  &  E.  854  (36  E.  C.  L.  R.) ;  1  Per.  &  D.  615,  s.  0. 

U)  Payler  v.  Homersham,  4  M.  &  S.  423 ;  Simons  v.  Johnson,  3  B.  &  Ad. 
175  (23  E.  C.  L.  R.). 

(k)  Com.  Dig.  tit.  Release.  See  as  to  a  covenant  in  a  composition  deed, 
Ellis  V.  M*Henry,  L.  R.,  6  C.  P.  229. 

(I)  Dean  v,  Newhall,  8  T.  R.  168 ;  Button  v.  Eyre,  6  Taunt.  289  (1  E.  C.  L. 
R.) ;  Price  v.  Barker,  4  E.  &  B.  760  (82  E.  C.  L.  R.). 

(m)  Walmesley  v.  Cooper,  11  Ad.  A  Ell.  216  (39  E.  C.  L.  R.) ;  3  Per.  & 
Dav.  149,  8.  c. 
24 
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r*944i        *-^  covenaftt  not  to  sue  for  a  limited  time,  thongh  (as  we 
shall  hereafter  see)  it  discharges  suiceties,  does  not,  a«  be- 
tween the  parties^  effect  a  release,  or  even  a  suspension  of  the  ac- 
tion,(n)  unless  there  be  a  provisi'on  that  it  may  be  pleaded  in  bar.(o) 

We  have  already  seen(jt>)  that  the  creditor's  appointment  of  his 
debtor  as  executor  amounts  in  law  to  a  release,  and  that  the  same 
consequence  follows  if  one  of  several  joint  debtors  be  appointed  ex- 
ecutor. Sut  a  debtor's  appointment  of  his  creditor  to  be  executor 
is  no  release  unless  there  be  assets.(9) 

The  release  of  a  debt  is  a  release  of  the  right  to  hold  any  secu- 
rities that  may  have  been  given  for  the  debt.(r) 

(n)  Thimbleby  v.  Barron,  3  M.  &  W.  210. 

(o)  Walker  r.  Neville,  34  L.  J.,  Exoh.  73. 

(p)  Ante,  p.  66. 

(q)  See  Lowe  v.  Peskett,  16  C.  B.  503  (81  E.  C.  L.  R.). 

(r)  Cowper  v.  Green,  7  M.  &  W.  633. 
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Our  law  of  principal  and  surety  is  in  substance  the  same  as  the 
Roman  law ;  not  perhaps  so  much  derived  from  it,  as  flowing  from 
the  same  natural  equities  between  creditor,  principal  debtor  and 
sureties.  ^^  Pro  eo  qui  promittit  solent  alii  obligari,  qui  fidejus- 
Bores  appellantur;  quos  homines  accipere  solent  dum  curant  ut 
diligentius  sibi  cautum  sit.  "(a) 

A  party  liable  on  a  bill  sometimes  bears  to  the  holder  the  relation 
of  principal  debtor,  sometimes  of  surety  only. 

The  contract  of  suretyship  is  a  contract  uierrimce  fidei. 
♦Therefore,  where  there  is  any  misrepresentation,  or  any   ^        J 
firaadulent  concealment  of  any  material  fact,  which  fact  if  known 
might  have  induced  the  surety  not  to  enter  into  the  contract,  that 
contract  is  void  from  the  beginning,  as  between  the  creditor  and 

(a)  Inst.  3,  20.  See  as  to  the  Roman-Dutch  law,  and  the  old  French  law, 
H'Donald  v.  Bell,  3  Moo.  P.  0.  C.  315 ;  Bcllingham  v.  Frere,  1  Moo.  P.  C.  0. 
333. 
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the  8urety.(6)    But  mere  non-disclosure  of  the  state  of  accounts  by 
the  creditor  to  the  surety  will  not  avoid  the  contract.(<?) 

It  is  a  general  rule  of  law  that  a  discharge  of  the  principal  is  a 
discharge  to  the  surety.  For  the  engagement  of  the  surety,  being 
but  an  accessory  to  the  principal's  agreement,((i)  terminates  with 
it.  If,  notwithstanding  this  release  of  the  principal  debtor,  the 
creditor  could  sue  the  surety,  he  would  evade  the  effect  of  his 
own  discharge  to  the  principal,  and  regain  a  debt  which  he 
may  have  relinquished  for  a  valuable  consideration,  or  at  least 
by  his  deliberate  act.  Besides,  were  the  surety  obliged  to  pay 
the  creditor,  the  surety  must  either  be  allowed  to  resort  to  his  prin- 
cipal, or  he  must  not.  If  he  may,  then  the  principal  will  lose  the 
benefit  of  that  discharge  which  he  received  from  the  creditor;  if  he 
may  not,  the  loss  occasioned  by  the  creditor's  stipulation  with  the 
principal  will  fall  on  the  surety.  Further^  it  is  a  doctrine  of  equity 
that  the  surety  is  entitled  to  all  the  remedies  which  the  creditor  has 
against  the  principal,  and  the  creditor  by  releasing  the  principal 
would  prejudice  those  remedies.  It  is  evident,  from  these  consid- 
erations, that  the  only  rational  and  equitable  rule  is  that  which  is 
well  established  both  in  law  aQd  equity,  namely,  that  a  discharge  to 
the  principal  is  a  discharge  to  the  surety. 

In  inquiry  into  the  effect  of  a  discharge  or  indulgence  by  the 
holder,  to  parties  liable  on  a  negotiable  instrument,  let  us  consider— 
1st.  What  parties  to  a  bill  or  note  are  principals,  and  what  parties 
are  sureties ;  2dly.  What  conduct  of  the  holder  will  discharge  the 
surety;  Sdly.  How  the  discharge  of  the  surety  may  be  prevented; 
4thly.  How  it  may  be  waived ;  6thly.  What  conduct  of  the  creditor 
to  the  surety  will  discharge  the  principal  debtor ;  and,  lasl;ly,  add  a 
few  words  on  the  rights  of  sureties. 

r*2471       *First.  What  parties  to  a  bill  are  principals,  and  what 
parties  are  sureties. 

(b)  See  Owen  v.  Homan,  4  H.  of  L.  Gas.  997 ;  Hamilton  v.  Watson,  12  C. 
&  F.  109 ;  North  British  Insurance  Company  r.  Lloyd,  10  Exch.  523. 

(c)  Hamilton  v,  Watson ;  North  British  Insurance  Company  v,  Lloyd, 
supra.  But  see  Railton  v,  Matthews,  10  C.  &  F.  934,  and  the  observations  of  Park 
and  Alderson,  BB.,  thereon  in  North  British  Insurance  Company  v,  Lloyd. 

{d)  Nam  fidejussorum  obligatio  accessio  est  principalis  obligationis,  nee 
plus  in  accessione  potest  esse,  quam  in  principal!  re :  Instit.  3,  20,  5. 
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Suppose  the  bill  to  have  been  accepted  and  indorsed  for  value. 
The  acceptor  is  the  principal  debtor,  and  all  the  other  parties  are 
sureties  for  him,  liable  only  on  his  default. 

But  though  all  the  other  parties  are,  in  respect  of  (he  acceptor^ 
8uretie3  only,  they  are  not,  as  between  themselves^  merely  co-sureties, 
but  each  prior  party  is  a  principal  in  respect  of  each  subsequent 
party.^  For  example,  suppose  a  bill  to  have  been  accepted  by  the 
drawee  and  afterwards  indorsed  by  the  drawer  and  by  two  subse- 
quent indorsers  to  the  holder.  As  between  the  holder  and  the 
acceptor,  the  acceptor  is  the  principal  debtor,  and  the  drawer  and 
indorsers  are  his  sureties.  But  as  between  the  holder  and  the 
drawer,  the  drawer  is  a  principal  debtor,  and  the  subsequent  in- 
dorsers are  his  sureties.  As  between  the  holder  and  the  second  in- 
dorser,  the  second  indorser  is  the  principal,  and  the  subsequent  or 
third  indorser  is  his  surety.  A  discharge,  therefore,  to  the  prior 
parties,  the  principals,  is  a  discharge  to  the  subsequent  parties,  the 
sureties ;  but  a  discharge  to  the  subsequent  parties,  the  sureties,  is 
not  a  discharge  to  the  prior  parties,  the  principals.(e) 

Where  a  bill  is  payable  to  the  order  of  a  third  person  the  payee 
is  -a  subsequent  party,  and  so  a  surety  for  the  drawer.  lie  stands 
in  the  same  situation  as  the  first  indorsee  and  second  indorser 
of  a  bill  drawn  payable  to  the  indorser's  order. (/) 

It  follows,  therefore,  that  a  discharge  to  the  acceptor  is  a  dis- 
charge to  all  the  parties  to  the  bill ;  for,  if  they  were  still  liable, 
they  could  cither  sue  the  acceptor  or  they  could  not.  If  they  could, 
the  discharge  to  the  acceptor  would  be  frustrated ;  if  they  could 
not,  they  must  pay  the  bill  without  a  remedy  over,  which  would  ex- 
tend their  liability  beyond  their  contract.     So,  a  discharge  to  an 

(e)  Where  a  bill  of  exchange  is  drawn  by  one  person  upon  another,  and  a 
third  party  subscribes  his  name  under  that  of  the  drawer,  adding  the  word 
''  surety  '*  to  his  signature,  it  has  been  held  in  America  that  the  undertaking 
of  such  third  party  is  with  the  payee  or  subsequent  holder  that  the  bill  shall 
be  accepted  and  paid,  but  he  incurs  no  obligation  to  the  drawees.  See  Byles 
on  Bills,  6th  ed.  374. 

(/)  Claridge  v,  Dalton,  4  M.  &  Sel.  225. 

'  Where  a  bill  of  exchange  is  drawn  by  one  person  upon  another,  and  a 
third  party  subscribes  his  name  under  that  of  the  drawer,  adding  the  word 
"  surety  ^'  to  his  signature,  the  undertaking  of  such  third  party  is  with  the 
payee  or  subsequent  holder  that  the  bill  shall  be  accepted  and  paid,  but  he 
incurs  no  obligation  to  the  drawees :  Griffith  v,  Reid,  21  Wend.  502. 
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indorser  is  no  discharge  of  the  prior  indorsers,  for  they  have  no 
remedy  against  the  discharged  indorser ;  but  it  is  a  discharge  of  the 
subsequent  indorsers,  for  if  the  holder  could  notwithstanding  re- 
cover against  them,  and  they  could  recover  against  the  prior  dis- 
r*2481  ^'^*^g®^  indorser,  *his  discharge  would  be  frustrated;  if 
they  could  not,  they  must  pay  the  bill  without  a  remedy 
over.(^) 

It  was  formerly  held  that  where  a  bill  was  accepted  without  con- 
sideration for  the  accommodation  of  the  drawer,  the  drawer  was  to 
be  considered  the  principal  debtor,  and  the  acceptor  as  his  saretj ; 
and,  therefore,  that  time  given  to  the  drawer  would  discharge  the 
acceptor,(A)  but  time  given  to  the  acceptor  would  not  discharge  the 
drawer.(i)  But  this  distinction  has  since  been  overruled ;(/)  and  in 
courts  of  law  at  least  the  acceptor,  in  all  cases  of  accommodation 
bills  as  well  as  others,  is  considered  as  the  principal  debtor,  though 
the  holder,  at  the  time  of  making  the  agreement,  or  even  of  taking 
the  bill,  knew  th^  acceptance  to  have  been  without  value.(jr)^    It 

{g)  Smith  o.  KnoZ)  3  Esp.  46  ;  Claridge  v.  Dalton,  4  M.  &  Sel.  232 ;  Hidl  r. 
Cole,  6  Nev.  &  M.  124  ;  4  Ad.  &  El.  577  (31  E.  C.  L.  R.) ;  1  Hap.  &  W.  722, 
s.  c. 

(h)  Laxton  v.  Peat,  2  Gamp.  185 ;  see  Yallop  v.  Ebers,  1  B.  &  Ad.  698  (22 
£.  V.  Li.  R.). 

(t)  CoUott  V,  Haigh,  3  Camp.  281. 

(y)Fentum  ».  Pocock,  5  Taunt.  192  (1  E.  C.  L.  R.);  1  Marsh.  14, 8.  c; 
Carstairs  v.  RoUeston,  5  Taant.  551  (1  £.  C.  L.  R.) ;  1  Marsh.  207,  s.  c; 
Smith  V.  Jones,  2  E.  &  B.  50  (75  E.  C.  L.  R.),  note. 

(k)  "  I  think,"  says  Parke,  J.,  "  that  the  decision  in  Fentum  v,  Pocock  wm 
good  sense  and  good  law :"  Price  v,  Edmunds,  10  B.  &  C.  578  (21  E.  G.  L.  R.) ; 
Harrison  v.  Courtauld,  3  B.  &  Ad.  36  (23  E.  C.  L.  R.);  Nichols  v.  Norris,  3 
B.  &  Ad.  41  (23  E.  C.  L.  R.).  The  doctrine  laid  down  in  Fentum  e.  Pocock 
has,  however,  been  doubted  in  equity  by  Lord  Eldon :  Ex  parte  Glendinning. 
Buck  517  •,  Bank  of  Ireland  v,  Beresford,  6  Dow  233  ;  and  by  the  late  MMter 
of  the  Rolls,  Sir  John  Leach.  As  to  the  rule  in  equity,  see,  however,  HoUier 
».  Eyre,  9  Clark  &  F.  45 ;  Strong  ».  Foster,  17  C.  B.  201  (84  E.  C.  L.  R.): 
Davies  o.  Stainbank,  6  De  G.,  Mac.  &  G.  679.  An  accommodation  acceptor 
who  pays  the  creditor  is,  it  seema,*  entitled  to  all  instruments  and  seenritiee 
given  by  the  principal  debtor:  Dowbiggin  v.  Bourne,  You.  115;  Wodehouse 
V.  Farebrother,  25  L.  J.,  Q.  B.  22 ;  5  E.  &  B.  277  (85  E.  C.  L.  R.),  s.  c. ;  and 
see  now  the  statutable  rule,  19  &  20  Vict.  c.  97,  s.  5 ;  Pearl  o.  Deacon,  2A 
Beav.  186 ;  1  De  G.  &  J.  461  ;  26  L.  J.,  Chan.  761,  a.  o. 

^  Walker  «.  Bank  of  Montgomery,  12  Serg.  &  Rawle  382 ;  Lewis  v.  Haneh- 
man,  2  Barr  416  ;  Hansborough  v.  Gray,  3  Grattan  356 ;  Stiles  v.  EsAtmaa,  1 
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was  otherwise  in  eqaity  where  the  holder  had  notice,  and  the  equi- 
table doctrine  was  available  under  an  equitable  plea.(2) 

As  the  acceptor  is  at  law  in  all  cases  the  principal  debtor  on  a 
bill,  so  the  maker  is  at  law  the  principal  debtor  on  a  note,  though 
it  be  given  by  the  maker  to  the  payee  without  con8ideration,(m)  and 
the  holder  take  it  with  notice  of  the  absence  of  consideration.(n) 

The  indorsers  of  a  note  severally  stand,  as  principals  or  sureties, 
in  the  same  situation  as  the  indorsers  of  a  bill. 

*When  of  a  joint  and  several  note  one  maker  is  in  reality  j-^^ -«, 
principal  and  the  other  surety,  yet  it  was  no  defence  at  law  ^  ^ 
that  one  is  principal  and  the  other  is  surety,  that  this  was  known 
to  the  creditor  at  the  time  of  the  contract,  and  consequently  that 
the  surety  is  discharged  by  time  given  to  the  principal  (o)     But 

{I)  Bailey  v.  Edwards,  34  L.  J.,  Q.  B.  41 ;  4  B.  &  S.  761  (116  E.  C.  L.  R.), 
s.  c. 

(m)  Carstairs  v.  Rolleston,  5  Taunt.  551  (1  E.  C.  L.  R.) ;  1  Marsh.  207,  a.  c. 

(n)  Nichols  V.  Norris,  3  B.  &  Ad.  41  (23  E.  C.  L.  R.). 

(o)  Price  v.  Edmunds,  10  B.  &  C.  578  (21  £.  G.  L.  R.) ;  Perfect  r.  Mar- 
grave, 6  Price  111 ;  Manley  v.  Boycott,  2  £.  &  B.  46  (75  £.  C.  L.  R.) ;  Strong 
V.  Foster,  17  C.  B.  201  (84  E.  C.  L.  R.) ;  Hollier  v.  Eyre,  9  Clark  &  F.  45. 
But  eyidence  to  that  effect  has  been  admitted :  Garrett  v.  Jull,  1  S.  N.  P.  11th 
ed.  407 ;  Hall  v.  Willcox,  1  M.  &  Rob.  58.  In  Clarke  v.  Wilson,  3  M.  &  W. 
208,  it  was  intended  to  haye  raised  the  question,  but  on  demurrer  to  defend- 

Kelley  205.  The  holder  for  value  of  a  bill  who  did  not  know  that  it  was  ac 
commodation  may  hold  all  parties  according  to  their  legal  liabilities  on  the 
face  of  the  paper,  and  though  he  may  subsequently  know  its  true  character, 
he  may  release  the  drawer  and  hold  the  acceptor :  Bank  v,  Rathbone,  26 
Vermont  19.  The  maker  of  an  accommodation  note  is  liable  to  the  holder, 
though  the  latter  knew  at  the  time  it  was  made  that  it  was  for  the  accommo- 
dation of  the  indorser,  and  giving  time  to  the  indorser  will  not  discharge  the 
maker :  Yates  v,  Donaldson,  5  Maryland  389.  If  holder  with  knowledge 
release  the  drawer,  that  will  not  release  the  accommodation  acceptor :  How- 
ard Co.  V,  Welchman,  6  Bosworth  280.  Time  given  to  the  indorser  of  a  note, 
or  a  composition  accepted  from  him  by  the  holder,  does  not  discharge  the 
maker ;  yet  he  is  discharged  if  he  is  an  accommodation  maker  to  the  extent 
of  the  payments  made  by  the  payee  to  the  holder :  Love  v.  Brown,  2  Wright 
307.  The  addition  of  the  word  *^  surety  '*  after  the  name  of  one  of  the 
makers  does  not  vary  his  liability  to  the  holders.  Its  only  effect  is  as  between 
the  makers :  And  v,  Magruder,  10  California  282. 

A  joint  maker  signing  for  accommodation  is  a  surety  :  Barron  v.  Cady,  40 
Mich.  259.  A  person  who  signs  or  indorses  a  note  as  **  surety  ^*  is  an  original 
joint  promisor:  Rice  v.  Cook,  71  Me.  550. 
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such  a  defence  was  plainly  available  in  equity,(j?)  and  therefore 
might  be  the  ground  of  an  equitable  plea. 

Secondly.  As  to  what  conduct  of  the  creditor  will  discharge  the 
surety. 

The  creditor  must  not,  as  we  have  already  seen,  conceal  from  the 
surety  any  stipulation  in  the  original  contract  disadvantageous  to 
the  principal  debtor.  Such  concealment  is  a  fraud  and  releases  the 
surety.(5') 

And  the  surety  is  discharged  if  the  actual  original  contract 
♦between  the  creditor  and  the  principal  debtor  varies  in 
*-  -■  the  slightest  degree  from  that  for  which  the  surety  had 
stipulated,  (r) 

ant's  plea  judgment  was  given  for  the  plaintiff.  In  Rees  v.  Berrington,  2  Yes. 
jun.  540,  Lord  Loaghborough  says,  referring  to  legal  obligations,  "  that  where 
two  are  bound  jointly  and  severally,  the  surety  cannot  aver  by  pleading  that 
he  is  bound  as  surety.''  See  Ashbee  v,  Pidduck,  1  M.  &  W.  564,  and  Thomp- 
son V.  Clubley,  1  M.  &  W.  212.  But  in  equity,  a  surety  may  aver  and  prove 
that  he  Was  only  a  surety,  though  the  bond  was  joint  and  several :  Heath  v. 
Key,  1  Y.  &  J.  434 ;  Nisbett  v.  Smith,  2  Bro.  C.  C.  581 5  Skip  v.  Hucy,  3  Atk. 
91.  The  authorities  are  contradictory  ;  but  on  principle  such  evidence  is  in- 
admissible at  law  as  against  the  creditor ;  for  it  is  parol  evidence  to  make  a 
written  contract  conditional  which  on  the  face  of  it  is  absolute.  The  evidence 
does  not  show  absence  of  consideration,  as  in  the  case  of  an  accommodation 
acceptance.  Besides,  the  introduction  of  such  evidence  might  affect  an  inno- 
cent indorsee  with  stipulations  of  which  he  had  no  notice.  But  when  the 
question  arises,  not  between  the  creditor  and  his  debtors,  but  between  those 
debtors  themselves,  whether  one  was  principal  and  the  other  was  surety,  parol 
evidence  is  admissible  at  law,  as  in  such  a  case  it  clearly  is  in  equity :  Gray- 
thorne  v.  Swinburne,  14  Yes.  170  ;  see  p.  8  ;  Reynolds  v.  Wheeler,  30  L.  J., 
C.  P.  350. 

(p)  IloUier  v.  Eyre,  9  C.  &  F.  45 ;  Davies  v.  Stainbank,  6  De  G.,  Mac.  &  G. 
679.  See,  however.  Strong  v,  Foster,  supra.  But  this  case  was  reflected  on 
in  Pooley  r.  Uarradine,  7  £.  &  B.  431  (90  £.  G.  L.  B.) ;  and  see  Mutual  Loan 
Fund  V.  Sudlow,  28  L.  J.,  G.  P.  108 ;  Bayner  v,  Fussey,  28  L.  J.,  Exch.  132 ; 
Taylor  v.  Burgess,  29  L.  J.,  Exch.  7  ;  5  H.  &  N.  1,  s.  c. ;  and  may  be  consid- 
ered to  have  been  finally  overruled  by  the  Gourt  of  Exchequer  Chamber  in 
Greenough  v.  M^Glelland,  30  L.  J.,  Q.  B.  15;  Oriental  Finance  Gompany  9. 
Overend,  Gurney  &  Co.,  L.  R.,  7  Ghan.  Ap.  142. 

(q)  Pidcock  v.  Bishop,  3  B.  &  G.  605  (10  E.  G.  L.  R.) ;  5  D.  &  R.  605,  s.  c.  j 
Mayhew  v,  Grickett,  2  Swan.  193;  Stone  v.  Gompton,  5  Bing.  N.  G.  142  (35 
E.  G.  L.  R.) ;  6  Scott  816,  s.  c. ;  Jackson  v.  Duchaire,  3  T.  R.  551 ;  Gecil  r. 
Plaistow,  1  Anst.  202 ;  Middleton  v.  Lord  Onslow,  1  P.  Wms.  768 ;  Brown  v. 
Wilkinson,  13  M.  &  W.  14. 

(r)  See  Bonsor  v.  Cox,  4  Beav.  379 ;   affirmed  on  appeal,  4  Beay.  383 ;  6 
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So,  in  all  transactions  subsequent  to  the  original  contract,  the 
surety's  remedies,  both  at  law  and  in  equity,  against  the  principal 
debtor,  whether  in  his  own  name  or  in  the  name  of  the  creditor, 
must  be  preserved  intact  by  the  creditor.(*) 

The  holder  of  a  bill  of  exchange  is  not  obliged  to  use  active  dili- 
gence in  order  to  recover  against  the  acceptor,(^)  in  the  absence  of 
any  agreement  to  do  so.  He  may  defer  suing  him  as  long  as  he 
pleases ;  he  may  even  promise  not  to  press  him  or  not  to  sue  him, 
if  the  promise  be  not  binding  in  law.  Thus,  where  the  executrix 
of  an  acceptor  verbally  promised  to  pay  the  holder  out  of  her  own 
estate,  provided  he  would  forbear  to  sue,  and  he  forbore  accordingly, 
it  was  held  that,  the  agreement  being  invalid  under  the  Statute  of 
Frauds,  the  drawer  was  not  discharged. (t«) 

But,  if  the  holder  once  destroy  or  suspend,  or,  by  a  binding  agree- 
ment with  the  acceptor,(t;)  contract  to  destroy  or  suspend,  his  right 
of  action  against  the  acceptor,  the  drawer  and  indorsers  are  at  once 
discharged,  unless  the  agreement  giving  time  contain  a  stipulation 
that  the  holder  shall,  in  case  of  default,  have  judgment  at  a  period 
as  early  as  he  could  have  obtained  judgment  if  hostile  proceedings 
had  continued.(2;)  But  if  the  agreement  contain  a  stipulation  that 
a  judgment  shall  be  given,-  it  is  not  necessary  to  aver  in  a  plea  dis- 
closing such  an  agreement  that  the  time  within  which  the  plaintiff 
might  have  obtained  judgment  was  postponed.(^)     That  it  was  not 

Beav.  110-118 ;  Polak  v.  Everett,  L.  R.,  1  Q.  B.  D.  669 ;  Croydon  Qas  Com- 
pany 9.  Dickenson,  L.  R.,  2  C.  P.  D.  46. 

(a)  And  see  as  to  the  duty  of  the  creditor,  Watts  v.  Shuttleworth,  5  II.  & 
N.  235 ;  affirmed  on  appeal,  7  H.  &  N.  353 ;  Wulff  v.  Jay,  L.  R.,  7  Q.  B.  756  •, 
41  L.  J.  322. 

(t)  Orme  v.  Toung,  Holt  N.  P.  84 ;  Eyre  v.  Everest,  2  Rass.  381 ;  3  Mer. 
278  ;  Trent  Navigation  v,  Harley,  10  East  34.  Unless  there  be  a  stipulation 
that  the  creditor  is  on  default  to  sue  the  debtor  without  delay :  Bank  of  Ire- 
land V,  Beresford,  6  Dow.  233. 

(u)  Philpot  V.  Briant,  4  Bing.  717  (8  E.  C.  L.  R.) ;  1  M.  &  P.  754 ;  3  C.  & 
P.  214  (14  E.  C.  L.  R.),  s.  c. 

(t?)  Eraser  v.  Jordan,  26  L.  J.,  N.  S.,  Q.  B.  288 ;  8  E.  &  B.  303  (92  E.  C.  L. 
R.),  8.  c.  But  an  agreement  with  a  stranger  will  not  have  this  effect:  Ibid. 
See,  however,  Lyon  v.  Holt,  5  M.  &  W.  250. 

(x)  Kennard  v.  Knott,  4  M.  &  Or.  474  (43  E.  C.  L.  R.)  •,  Michael  v.  Myers, 
6  M.  (Sb  Or.  702.  Receipt  of  interest  in  advance  is  not  necessarily  a  giving  of 
time :  Rayner  v»  FAssey,  28  L.  J.,  Ezch.  132. 

(y)  Kennard  v.  Knott,  4  M.  &  Or.  474  (43  E.  C.  L.  R.) ;  Isaac  v.  Daniel,  15 
L.  J.,  Q.  B.  149 ;  8  Q.  B.  500  (55  E.  C.  L.  R.),  s.  c. ;  Moss  o.  Hall,  5  Ezch.  46. 
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must  either  be  specially  replied  *or  may  possibly  (if  the 
^  -■  f(»rm  of  the  averment  in  the  plea  admits  of  it)  be  proved 
under  a  traverse  of  an  actual  forbearanc6.(2)^ 

If  the  creditor  engages  with  the  surety  that  he  will  enforce  pay- 
ment from  the  principal  debtor  within  a  certain  time,  his  neglect  to 
do  so  is  a  good  defence  in  equity.(a) 

(z)  In  some  of  the  American  states  dae  diligence  is  required.  See  the 
authorities  in  Byles  on  Bills,  6th  American  ed.  p.  379. 

(a)  Lawrence  v,  Walmsley,  31  L.  J.,  0.  P.  143  ;  Watson  v.  Alcock,  22  L.  J., 
Chan.  858 ;  4  De  G.,  Mac.  A  G.  242. 

^  If  the  holder  of  a  bill  or  note  do  anything  the  effect  of  which  is  to 
suspend  or  impair  or  destroy  the  Vight  of  the  prior  parties  to  indemnity  from 
those  still  before  them,  he  cannot  resort  to  the  parties  thus  affected  by  his 
conduct :  Couch  v.  Waring,  9  Conn.  261 ;  Wood  v,  Jefferson  County  Bank, 
9  Cowen  1 94 ;  Okie  v,  Spencer,  2  Wharton  253 ;  Bank  v.  Hanri^ k,  2  Story 
416  ;  Kewcomb  v,  Rayner,  21  Wend.  108  ;  Hawkins  v.  Thompson,  2  McLean 
111  ;  Woodman  v.  Eastman,  10  N.  Hamp.  359.  Mere  indulgence  or  delay, 
however,  will  not  ha?e  that  effect.  There  is  no  obligation  to  use  due  dili- 
gence, as  is  generally  the  case  against  a  principal  in  order  to  hold  a  surety 
liable,  at  least  where  the  surety  calls  upon  the  creditor  to  act:  Bank  r. 
Myers,  1  Bailey  412;  Powell  v.  Waters,  17  Johns.  176  *,  Worsham  v.  Goar,  4 
Porter  441 ;  Stafford  v.  Yates,  18  Johns.  327 ;  Sterling  o.  Marietta  Co.,  11 
Serg.  &  Rawle  179 ;  State  Bank  v.  Wilson,  1  Deyereux  484 ;  Foreman's 
Bank  v.  Rollins,  1  Shepley  202 ;  Page  v,  Webster,  3  Shepley  249 ;  Pierce  r. 
Whitney,  1  Shepley  113;  Bank  of  Utica  v.  Ives,  17  Wend.  501.  In  some 
states,  however,  due  diligence  must  be  used,  and  the  same  principles  are 
applied  as  between  principal  and  surety  as  in  ordinary  cases :  Lee  v.  Love,  1 
Call  497  ;  Bronaugh  e.  Scott,  5  Call  78  -,  Smallwood  v.  Woods,  I  Bibb  542 ; 
Perrin  v.  Broadwell,  3  Dana  596 ;  Horton  v,  Frink,  5  Day  530 ;  Huntington 
v»  Ilarvey,  4  Conn.  124 ;  Treadway  v.  Dry  bread,  4  Blackford  20 ;  Bishop  o. 
Yeazle,  6  Ibid.  127  ;  Pillard  v,  Darst,  6  Missouri  358 ;  Kilpatrick  v.  Heaton, 
3  Brevard  92;«  Richetson  o.  Wood,  10  Missouri  547;  Boster  v.  Walker,  4 
Gilmnn  3  ;  Hopper  v.  Sisk,  1  Smith  102.  If  the  holder  of  a  promissory  note 
be  called  upon  by  the  indorser,  after  the  note  has  become  due,  to  prosecute 
the  maker,  of  whom  the  amount  might  then  be  collected,  but  who  afterwards 
becomes  insolvent,  and  he  neglects  so  to  do,  this  will  not  discharge  the 
indorser:  Trimble  o.  Thome,  16  Johns.  152;  Beebe  v.  West  Branch  Bank,  7 
Watts  &  Serg.  375 ;  Hickok  v.  Farmers'  Bank,  35  Vermont  476 ;  Uellen  e. 
Crawford,  8  Wright  105 ;  Dane  v,  Corduan,  24  Cal.  157.  But  see  contra^ 
Ilamblin  v.  McCallister,  4  Bush  418 ;  Woolishlare  v,  Searles,  8  Wright  45 ; 
Shimer  r.  Jones,  11  Ibid.  268  ;  Strickler  v.  Burkholder,  Ibid.  476  ;  Ward  v. 
Stout,  32  Illinois  399.  The  acceptance  by  the  holder  of  a  judgment  against 
the  maker,  and  time  given  thereon,  will  not  discharge  the  indorser  if  the  time 
80  given  be  not  greater  than  would  have  elapsed  had  a  suit  been  brought  and 
pursued  with  diligence :  Sixer  v.  Heaoock,  23  Wend.  81« 
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Payment  by  the  principal  of  coarse  discharges  the  surety. 

Payment  of  money  which  has  to  be  refunded  as  being  a  fraud- 
ulent preference  is  no  payment  so  as  to  discharge  a  surety.(() 

The  acceptor  of  a  bill  or  maker  of  a  note  is  bound  to  pay  on  the 
day  the  bill  or  note  falls  due,  and  therefore  he  cannot  plead  in  his 
own  discharge  a  subsequent  tender.(<f)  But  it  h;as  been  held  that 
an  indorser  has  a  reasonable  time  within  which  to  pay  the  bill ;  and 
if  he  pay,  or  tender  payment,  within  a  reasonable  time,  and  before 
writ  issued,  perhaps  he  discharges  him8elf.((2)  And,  therefore, 
payment  by  the  acceptor  or  maker,  though  after  the  note  has  been 
dishonored,  if  within  a  reasonable  time,  and  with  iijterest,  and 
before  action  brought  against  th^  indorser,  or  a  tender  of  such 
payment,  though  it  would  not  discharge  himself,  would,  it  should 
seem,  discharge  the  indorser. 

A  release  to  the  acceptor  or  maker  discharges  the  indorsers ; 
and  a  release  of  one  of  several  joint  acceptors  or  makers  is  a  release 
of  all.  But  if  it  appear  on  the  face  of  the  deed  that  it  was  the 
paramount  intention  of  the  parties  that  the  others  should  be  held 
liable,  this  intention  will  be  carried  into  effect  by  disregarding  the 
form  of  the  deed  and  construing  the  release  as  a  covenant  not  to 
sue.(«) 

But  a  general  covenant  not  to  sue  discharges  the  sureties,  for 
that  will  enure  as  a  release ;(/)  or  a  covenant  not  to  sue  r^oro-i 
♦within  a  particular  time,(^)  though  it  do  not  in  law  amount 
to  a  release  or  suspend  the  action.(A) 

(6)  Pritchard  v.  Hitchcock,  6  M.  &  G.  151  (46  E.  C.  L.  R.) ;  Petty  ».  Cooke^ 
L.  R.,  6  Q.  B.  790. 

(c)  Hume  v,  Peploe,  8  East  168. 

{d)  Walker  v.  Barnes,  5  Taunt.  240  (1  E.  C.  L.  R.) ;  1  Marsh.  36,  s.  c. ; 
Seward  v.  Palmer,  2  Mood.  274 ;  8  Taunt.  277  (4  E.  C.  L.  R.) ;  but  see  Siggers 
V.  Lewis,  1  C,  M.  &  R.  370  ;  4  Tyr.  847  j  2  Dowl.  681,  s.  c. 

(e)  Solly  V.  Forbes,  2  Bro.  &  Bing.  38  (6  E.  C.  L.  R.) ;  Henderson  ».  Stob- 
art,  5  Exch.  99  ;  Price  v.  Barker,  4  £.  &  B.  760  (82  E.  C.  L.  R.) ;  Bateson  v. 
Gosling,  L.  R.,  7  C.  P.  9 ;  41  L.  J.  53. 

(/)  Com.  Dig.  Release. 

(g)  At  lavjj  a  parol  agreement  by  the  creditor  not  to  sue  the  principal  is  no 
discharge  to  the  surety  of  a  liability  he  has  contracted  by  deed :  Davey  v. 


(h)  See  next  page. 
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So  also  will  a  release  in  law.  Therefore,  if  the  holder  makes  the 
acceptor  his  executor,  the  indorsera  are  discharged. 

A  written  or  verbal  agreement,  on  good  con8ideration,(f)  not  to 
sue  the  acceptor  at  all,  or  not  to  sue  him  within  a  specified  time, 
discharges  the  drawer  and  indorser8;(y)  but  if  such  agreement  be 
without  consideration,  or  otherwise  void  in  law,  the  indorsers  are 
not  discharged. (i)^      Giving  time  to  an  apparent  surety,  who  is 

Prendergra<»8,  5  B.  &  Al,  187  (7  E.  C.  L.  R.),  recognized  in  Price  v.  Edmunds, 
10  B.  &  C.  582  (21  E.  C.  L.  R.) ;  Bulteel  v,  Jarrold,  8  Price  467  j  Cocks  ©. 
Nash,  9  Bing.  346  (23  E.  C.  L.  R.) ;  2  M.  &  Sc.  434,  s.  c. ;  ted  vide  Archer 
t\  Hale,  4  Bing.  464  (13  E.  C.  L.  R.) ;  1  M.  &  P.  285,  s.  c.  But,  in  equity, 
the  creditor's  giving  time  to  the  principal,  although  hy  a  parol  agreement,  is 
a  discharge  to  the  surety  of  a  liability  created  by  deed :  Rees  v,  Berrington, 
2  Ves.  jun.  540 ;  Bulteel  v.  Jarrold,  8  Price  467 ;  et  vide  Combe  r.  Woolf,  8 
Bing.  161  (21  E.  C.  L.  R.);  1  M.  &  Sc.  241,  s.  c. ;  Bowmaker  v.  Moore,  3 
Price  214;  7  Price  228  ;  Blake  ».  White,  1  Y»  &  C.  Exch.  Ca.  420.  As  to 
circumstances  under  which  a  court  of  equity  would  interfere,  see  Heath  p. 
Key,  1  Y.  &  J.  434.  But  a  covenant  not  to  sue  upon  a  simple  contract  for  a 
limited  time  is  not  pleadable  in  bar  to  an  action  on  the  contract  against  the 
principal  debtor :  Thimbleby  v.  Barron,  3  M.  &  W.  210. 

(h)  Query ,  as  to  the  effect  of  indulgence  as  to  part  of  the  sum  due.  See 
Mayhew  v.  Crockett,  2  Swanst.  189. 

(i)  The  court  will  not  estimate  the  value  of  the  consideration.  That  would 
be  to  inquire  whether  the  bargain  were  a  good  one  or  not :  Moss  v.  Hall,  5 
Exch.  50. 

U)  Ibid. 

(k)  Arundel  Bank  r.  Goble,  K.  B.  1817 ;  Chitty,  9th  ed.  413 ;  2  Chit.  335, 
s.  c. ;  Willison  v.  Whitaker,  2  Marsh.  383  ;  7  Taunt.  53,  s.  c. ;  Brickwood  t?. 
Annis,  5  Taunt.  614  (1  E.  C.  L.  R.) ;  1  Marsh.  250,  s.  c. ;  Philpot  v.  Briant, 
4  Bing.  717  (13  E.  C.  L.  R.) ;  1  Moo.  &  P.  764 ;  3  C.  &  P.  244  (14  E.  C.  L.  R.), 
s.  c.     See  the  American  authorities  in  Byles  on  Bills,  6th  American  edition, 

p.  asi. 

^  A  gratuitous  agreement  by  the  holder  of  a  bill  with  the  acceptor,  made 
on  the  last  day  of  grace,  to  look  to  him  alone  for  the  payment,  and  not  to 
present  the  bill  or  notify  the  drawer,  does  not  relieve  the  drawer  if  the  pro- 
testis  made  and  notice  given:  De  Witt  v.  Bigelow,  11  Alabama  480.  Aa 
agreement  to  give  time  must  be  legally  binding  on  the  holder  in  order  to  dis- 
charge the  indorsers :  Bagley  v.  Buzzell,  1  App.  88 ;  Low  v.  Underbill,  3 
McLean  276 ;  LockWood  v,  Crawford,  18  Conn.  361 ;  Chute  v.  Patlee,  37 
Maine  102;  Williams  v.  Smith,  48  Maine  135  ;  Dolton  v.  Christie,  39  Bar- 
bour 610  ;  Veazie  r.  Carr,  3  Allen  14  ;  Warner  v,  Campbell,  26  Illinois  282. 
The  payment  of  interest  in  advance  is  a  sufficient  consideration  to  make  an 
agreement  to  give  time  binding :  Flynn  v.  Madd,  27  Illinois  323.  An  agree- 
ment to  pay  interest  is  a  sufficient  consideration  to  make  the  giving  of  time 
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really  the  principal,  will  discharge  the  acceptor,  who  though  ap- 
parently the  principal  is  only  the  surety  to  the  knowledge  of  the 
creditor.(i) 

(I)  Oriental  Finance  Co.  v.  Overend,  Gumej  &  Co.,  L.  R.,  7  Chan.  Ap.  142 ; 
L.  R.,  7  H.  of  L.  348. 

to  the  maker  binding  and  to  discharge  the  indorser :  Chute  v.  Puttee,  37 
Maine  102.  A  promise  to  pay  usury  or  the  actual  payment  of  interest  due 
is  not  sufficient  consideration  for  a  promise  to  give  time  so  as  to  discharge  a 
surety :  Halstead  v.  Brown,  17  Indiana  202.  An  usurious  note  is  sufficient 
consideration  to  discharge  the  surety :  Corielle  v.  Allen,  13  Iowa  289.  A 
promise  to  pay  usurious  interest,  in  consideration  of  an  agreement  to  give 
further  time,  is  void,  and  will  not  discharge  the  surety :  Payne  v.  Powell,  14 
Texas  600. 

For  cases  in  which  the  indorser  or  surety  is  discharged  by  giving  time  to 
the  antecedent  parties  or  principal,  or  other  variance  of  the  terms  of  the  con- 
tract, see  Cox  v.  Mobile  R.  R.  Co.,  37  Ala.  320 ;  Worthan  v.  Brewster,  30 
Geo.  112;  Jones  V.  Kerr,  Ibid.  93;  Farmers'  Bank  r.  Blair,  44  Barb.  641; 
Ward  V.  Stout,  32  Illinois  399 ;  Riley  v.  Gregg,  16  Wise.  666 ;  Campbell  v. 
Baker,  10  Wright  243;  Kennedy  v,  £vans,  31  Illinois  258;  Drew  v.  Drury, 
Ibid.  250 ;  Flynn  r.  Madd,  27  Ibid.  323  ;  Judah  o.  Zimmerman,  22  Indiana 
388 ;  Gower  v.  Holloway,  13  Iowa  154 ;  Wright  v.  Bartlett,  43  N.  Hamp. 
548;  Corielle  v.  Allen,  13  Iowa  289;  Halstead  v.  Brown,  17  Indiana  202; 
Montague  o.  Mitchell,  28  Illinois  481 ;  Dorlon  o.  Christie,  39  Barb.  610 ; 
Yeasie  v,  Carr,  3  Allen  14  ;  Home  o.  Young,  40  Geo.  193  ;  Draper  v.  Hitt,  43 
Vermont  439 :  Ilockenbury  v,  Meyers,  34  N.  Jersey  (Law)  347 ;  Ranght  v. 
Black,  2  Disney  477  ;  Eisner  v,  Keller,  3  Daly  485 ;  Scott  r.  Saffold,  37  Geo. 
384;  Camp  v,  Howell,  37  Geo.  312;  Champion  v.  Robertson,  4  Bush  17; 
Place  V.  Mcllvain,  38  N.  York  96 ;  Redman  v.  Deputy,  26  Indiana  338 ; 
Smarr  v.  Schnitter,  38  Mo.  478  ;  Lauman  v,  Nichols,  15  Iowa  161 ;  Kettle  v. 
Wilson,  7  Neb.  76  ;  Thompson  v,  Bown,  39  N.  J.  (Law)  2;  Pomeroy  v.  Tan- 
ner, 70  N.  Y.  547  ;  Fawcett  r.  Freshwater,  31  Ohio  St.  637 ;  Shields  v.  Rey- 
nolds, 9  W.  Va.  483;  Randolph  t?.  Fleming,  59  Ga.  776;  Be  Goodwin,  5  Dil- 
lon, C.  C.  140 ;  Berry  ».  Patton,  69  Me.  101 ;  Hossa  v,  Rowley,  57  Mo.  357  ; 
Hagey  v.  Hill,  75  Pa.  St.  108. 

Taking  a  time  note  for  an  antecedent  debt  imports  an  agreement  for  the  de- 
lay :  Thompson  v.  Gray,  63  Me.  228. 

For  cases  in  which  the  indorser  or  surety  has  been  held  not  to  be  discharged, 
see  Hazard  ©.  White,  26  Ark.  155 ;  Frois  ».  Mayfield,  33  Texas  801 ;  New 
Hampshire  Bank  v.  Downing,  16  N.  Hamp.  187;  Potter  v.  Green,  6  Allei;! 
442;  Glazier  v.  Douglass,  32  Conn.  393;  Howell  o.  Lawrenoeville  Co.,  31 
Geo.  663 ;  Goodwyn  v.  High  tower,  30  Geo.  249 ;  Smith  v.  Hyde,  36  Vermont. 
303 ;  Allen  v.  Jones,  8  Minn.  202 ;  Davis  v.  Converse,  35  Vermont  503 ;  Cox 
V.  Mobile  R.  R.  Co.,  1  Ala.  Sel.  Cas.  335 ;  Wilier  v.  Ransom,  34  Mo.  362 ; 
Hinds  V.  Ingham,  31  Illinois  400  ;  Halstead  r.  Brown,  17  Indiana  202 ;  Mor- 
gan V.  Martien,  32  Mo.  438  ;  Williams  r.  Smith,  48  Maine  135  ;  Nightingale 
V,  Meginnis,  34  N.  Jersey  (Law)  461 ;  Fernan  v.  Doubleday,  3  Lansing  216 ; 
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The  taking  of  a  new  bill  from  the  acceptor,  payable  at  a  future 
day,  discharges  the  indor8er8.(fn)^ 

Misappropriating  or  misusing  or  losing  any  security  for  the  debt 
held  by  the  creditor  dischargee  the  surety. (n) 

r*2581       *Where  the  creditor  was  unable  to  recover  against  the 
principal  debtor  on  account  of  a  set-off  existing  between 
them,  an  equitable  plea  stating  these  facts  was  held  to  be  a  good 
defence  in  an  action  against  the  surety .(o) 

(m)  Qould  V.  Robson,  8  East  576 ;  English  v.  Barley,  2  B.  &  P.  62 ;  3  Esp. 
49,  8.  c. 

(n)  Pearl  v.  Deacon,  24  Beav.  186 ;  1  De  G.  &  J.  461 ;  26  L.  J.,  Ch.  761 ; 
Wulff  V.  Jay,  L.  R.,  7  Q.  B.  756 ;  41  L.  J.  322. 

(o)  Bechervaise  r.  Lewis,  L.  R.,  7  C.  P.  372 ;  41  L.  J.  161. 

Headier  v.  Jones,  43  Mo.  235 ;  Ward  o.  Wick,  17  Ohio  St.  159 ;  Sohlussel  9. 
Warren,  2  Oregon  17  ;  Bank  of  East  Tennessee  v,  Hooke,  1  Cold  well  156  ; 
Barney  t?.  Clark,  46  N.  Hamp.  544;  Wiley  r.  Eight,  39  Mo.  130;  Van 
Rensselaer  v,  Kirkpatrick,  46  Barb.  194;  Jennings  v.  Chase,  10  Allen  526. 

There  is  no  general  rule  that  giving  time  to  the  maker  of  a  note  only  for 
a  period  eqaal  to  that  sufficient  to  obtain  a  judgment  does  not  discharge  an 
indorser.  Such  rule  has  only  been  applied  in  cases  where  the  giving  time  oc- 
curred after  an  action  had  been  commenced  :  Raught  v.  Black,  2  Disney  477. 
It  is  no  defence  to  an  indorser  that  the  holder  hae  attached  the  property  of 
the  maker :  Amoskeag  Bank  v,  Robinson,  44  N.  Hamp.  503.  A  creditor  may 
discontinue  suit  against  principal,  though  his  property  is  attached  by  it,  with- 
out discharging  a  surety:  Concord  Bank  o.  Rogers,  16  N.  Hamp.  9.  If 
creditor  parte  with  property  or  security,  surety  is  discharged  pro  ianto :  Stew- 
art V,  Davis,  18  Indiana  74;  Robeson  v,  Roberts,  20  Indiana  155.  If  a 
creditor  has  the  means  of  satisfaction  in  his  hands,  and  chooses  to  suffer  it 
to  pass  into  the  hands  of  the  principal,  the  surety  will  be  discharged :  Bank 
of  Gettysburg  v.  Thompson,  3  Grant  Cas.  114.  An  administrator  of  the 
payee  of  a  note  is  bound  in  discharge  of  surety  to  apply  a  share  of  the 
payee's  estate,  coming  to  the  maker,  to  its  payment :  Wright  v.  Austin,  56 
Barb.  13. 

^Gower  v.  Halloway,  13  Iowa  154;  Smith  v.  Harper,  5  California  291. 
On  the  maturity  of  a  note,  one  of  two  accommodation  indorsers  gave  his  own 
note  in  renewal  with  collaterals  without  the  knowledge  of  the  other :  it  was 
held  to  be  a  discharge  of  the  other  indorser :  Kelly  v.  Jenkins,  1  Hilton  73. 
Where  a  new  note  is  received  as  collateral  for  overdue  paper,  it  will  not  dis- 
charge the  indorser  unless  there  is  an  express  agreement  to  give  time :  Taylor 
o.  Allen,  36  Barbour  294  ;  Globe  Ins.  Co.  v.  Carson,  31  Missouri  218.  The 
mere  receipt  of  a  collateral  note  does  not  imply  any  agreement  to  wait  until 
it  is  due:  Austin  v.  Curtis,  31  Vermont  64 ;  Whitney  v. Goin,  20  New  Hamp- 
shire 354. 
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Discharging  the  acceptor  or  a  prior  indorser  from  execution 
against  the  person  discharges  the  other  indorsers ;  but  discharging 
a  subsequent  indorser  from  execution  affords  no  defence  to  a  prior 
indorser.(/>)  A  second  execution  against  the  person  of  the  same 
debtor  who  has  been  once  discharged  is  not  absolutely  void,  and 
therefore  a  man  may  be  taken  again  if  he  has  so  agreed.(9)  And 
it  is  conceived  that  where  the  holder  of  a  bill  has  seized  the  ac- 
ceptor's goods  in  execution,  he  is  in  the  position  of  a  creditor  hold- 
ing the  security  of  a  principal  debtor,  and  may  so  conduct  himself 
as  to  discharge  the  sureties,  (r) 

Part  payment  by  the  principal  or  by  the  surety  will  only  dis- 
charge the  surety(<)  pro  tanto. 

A  mere  offer  to  give  time  to  the  acceptor  not  acted  upon  will  not 
discharge  the  drawer.(^) 

(jf>)  Hajling  v,  MulhaJl,  2  Bla.  1235.  In  the  marginal  note  of  this  case  the 
words  "  prior"  and  *'  subsequent"  are  transposed.  See  English  v.  Darlej,  2 
B.  &  P.  62 ;  3  Esp.  49,  s.  c. 

(q)  Atkinson  v.  Bayntun,  1  Bing.  N.  G.  444  (27  £.  G.  L.  R.) ;  1  Scott  404, 
8.  c. 

(r)  "  It  is,"  says  Lord  Eldon, ''  a  question  fit  to  be  tried  at  law,  whether,  if 
a  party  takes  out  execution  on  a  bill  of  exchange,  and  af1;erwards  waives  that 
execution,  he  has  not  discharged  those  who  were  sureties  for  the  due  payment 
of  the  bill.  The  principle  is  that  he  is  a  trustee  of  his  execution  for  all 
parties  interested  in  the  bill :"  Mayhew  v,  Grickett,  2  Swanst.  190,  and  see 
Smith  V.  Winter,  4  M.  &  W.  467  ;  Lake  v,  Brutton,  25  L.  J.,  Ch.  842. 

But  it  has  been  decided  that  the  withdrawing  of  an  execution  against  the 
goods  of  an  acceptor  will  not  discharge  the  drawer,  against  whom  judgment 
has  been  obtained,  and  that  the  rule  that  giving  indulgence  to  an  acceptor 
without  the  consent  of  the  draper  discharges  such  drawer  does  not  apply 
after  judgment :  Pole  v.  Ford,  2  Ghit.  126  ;  Bray  9.  Manson,  8  M.  &  W.  668  ; 
but  see  English  v.  Barley,  2  B.  &  P.  62  ;  3  Esp.  49,  s.  c.  It  is  conceived  that 
when  the  obligation  of  a  surety  is  pursued  to  judgment,  he  is,  at  law^  no 
longer  surety,  but  an  absolute  debtor,  yet  that  equity,  regarding  the  substance 
and  not  the  form  of  his  obligation,  may  consider  him  still  a  surety,  entitled 
to  all  the  securities  which  the  creditor  holds,  and  perhaps  discharged  by  in- 
dulgence to  the  principal :  vide  Bray  v,  Manson,  ubi  supra.  But  a  decree 
in  equity  against  the  surety  prevents  the  subsequent  giving  of  time  from 
discharging  the  surety :  Jenkins  v.  Robertson,  23  L.  J.,  Gh.  816 ;  2  Drew  351, 
8.  c. 

(«)  Walwyn  t>.  St  Quentin,  1  B.  &  P.  652  •,  2  Esp.  515,  s.  c. 

(t)  Hewet  V.  Goodrick,  2  G.  &  P.  468  (12  £.  G.  L.  R.) ;  Badnall  v.  Samuel, 
3  Price  521. 
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r^sHdl  *The  taking  a  cognovit  or  warrant  of  attorney  or  judge's 
order  from  the  acceptor,  though  payable  by  installments, 
will  not  discharge  the  indorsers,  provided  the  last  installment  be 
not  postponed  beyond  the  period  when,  in  the  ordinary  course  of 
the  action,  judgment  and  execution  might  have  been  had.(t£)  But 
the  instrument  must  be  executed  with  the  statutory  formalities.(i») 

The  obtaining  of  a  judgment  against  any  one  party,  without 
satisfaction,  is  no  discharge  of  any  other  party. (w) 

If  the  acceptor  become  bankrupt,  the  holder  may  prove  and  re- 
ceive a  dividend  without  prejudice  to  his  remedies  against  other 
parties,  for  the  acceptor  is,  in  case  of  bankruptcy,  discharged,  not 
by  the  act  of  the  holder,  but  by  act  of  law.(a:) 

It  is  now  decided  on  both  sides  of  Westminster  Hall  that 
whether  a  debtor  be  released  by  bankruptcy,  liquidation,  or  invol- 
untary composition,  he  is  discharged  by  operation  of  law,  and  his 
co-debtor  or  surety  still  remains  liable,(^)  and  the  law  was  the 
same  under  the  old  insolvent  acts. (2;) 

(u)  Jay  V.  Warren,  1  C.  &  P.  532  (12  E.  0.  L.  R.) ;  and  see  Lee  v.  Levy, 
6  Dowl.  &  R.  475 ;  4  B.  &  C.  390  (10  E.  C.  L.  R.) ;  1  C.  &  P.  553  (12  E.  C. 
L.  R.),  8.  c. ;  Halme  v.  Coles,  2  Simon  12  ;  Stevenson  v.  Roche,  9  B.  <fc  C.  707 
(17  E.  C.  L.  R.) ;  Price  r.  Edmunds,  10  B.  &  C.  578  (21  E.  C.  L.  R.) ;  Ken- 
nard  v.  Knott,  4  M.  &  G.  474  (43  E.  C.  L.  R.) ;  Whitfield  v.  Hodges,  1  M.  & 
W.  679. 

(v)  Watson  v.  Alcock,  1  Sm.  &  G.  319 ;  4  De  Gex,  M.  &  G.  242. 

Iw)  Claxton  ».  Swift,  2  Show.  441,  494  j  1  Lutw.  878;  Ord.  XIII.  r.  4. 

(x)  Brown  v.  Carr,  2  Russ.  600 ;  7  Ring.  508  (20  E.  G.  L.  R.) ;  Langdale  v. 
Parry,  2  D.  &  R.  337. 

(y)  Megrath  v.  Gray,  L.  R.,  9  0.  P.  216  ;  43  L.  J.  63  ;  Ex  parte  Jacobs,  L. 
R.,  10  Oh.  Ap.  211  ;  Ellis  v,  Wilmot,  L.  R.,  10  Ex.  10 ;  Simpson  v.  Henning, 
L.  R.,  10  Q.  B.  406 ;  44  L.  J.  Where  a  joint  and  several  note  having  been 
given  by  partners,  who  subsequently  became  bankrupt,  it  was  held  that  ac- 
ceptance of  a  composition  on  the  joint  debt  was  no  discharge  of  the  separate 
debt.  This  rule,  however,  seems  not  to  apply  if  the  separate  debts  are  dis- 
charged in  bankruptcy  or  liquidation :  Ex  parte  Hammond,  L.  R.,  16  £q. 
614.  If  the  holder  voluntarily  accepted  a  composition,  the  indorsers  were 
discharged:  Ex  parte  Wilson,  11  Ves.  412  ;  Ex  parte  Smith,  Co.  B.  L.  189  *, 
Ellison  V.  Dezell,  1  S.  N.  P.  11th  ed.  385. 

(z)  Nadin  v.  Battie,  5  East  147 ;  1  Smith  362,  s.  c. ;  and  see  English  o. 
Darley,  2  B.  &  P.  62 ;  3  Esp.  49,  s.  c.  If  a  creditor  executed  a  deed  of  com- 
position, having  indorsed  away  bills  on  the  debtor,  the  deed  was  no  defence 
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♦Though  the  taking  of  a  fresh  bill  from  the  acceptor  in 
lien  of  the  dishonored  bill  discharges  the  other  parties,  it  I-  -' 
will  not  have  the  effect  if  the  second  bill  or  second  security,  what- 
ever it  be,  were  given  as  a  collateral  secnrit7.(a)^  Where,  a  bill 
having  been  dishonored,  the  acceptor  transmitted  a  new  bill  for  a 
larger  amount  to  the  payee,  bnt  had  not  any  communication  with 
him  respecting, the  first,  and  the  payee  discounted  the  second  bill 
and  indorsed  the  first  to  the  plaintiff,  it  was  held  that  the  second 
bill  was  merely  a  collateral  security,  and  that  the  receipt  of  it  by 
the  payee  did  not  amount  to  giving  time  to  the  acceptor  of  the  first 
bill,  BO  as  to  exonerate  the  drawer.  ^^  In  cases  of  this  descriptiob," 
says  Abbott,  G.  J.,  ^'  the  rule  laid  down  is  that  if  time  be  given  to 
the  acceptor,  the  other  parties  to  the  bill  are  discharged ;  but  in  no 
case  has  it  been  said  that  taking  a  collateral  security  from  the  ac- 
ceptor shall  have  that  effect.  Here  the  second  bill  was  nothing 
more  than  a  collateral  8ecurity."(()  B.,  being  indebted  to  A.,  pro- 
cured G.  to  join  with  him  in  giving  a  joint  and  several  promissory 
note  for  the  amount,  and  afterwards  having  become  further  indebted 
and  being  pressed  by  A.  for  further  security  by  deed  reciting  the 
debt,  and  that  for  a  part  a  note  had  been  given  by  him  and  G.,  and 
that  A.  having  demanded  payment  for  the  d^bt,  B.  had  requested 
him  to  accept  a  further  security,  assigned  to  A.  all  his  household 
goods,  etc.,  as  9k  further  security,  it  was  held  that  this  did  not  affect 
the  remedy  on  the  note  against  G\c)  So,  where  one  of  the  three 
partners,  after  a  dissolution  of  partnership,  undertook  by  deed 

to  an  action  on  the  bills  when  they  were  returned  to  the  creditor :  Margetson 
0.  Aitken,  3  C.  &  P.  383  (14  £.  C.  L.  R.) ;  Dans.  &  LI.  157,  s.  c.  Where  a 
man  has  been  discharged  from  a  debt  on  a  note  under  the  Insolvent  Act,  a 
new  note  for  the  old  debt  would  not  bind,  though  given  to  procure  time  for  a 
aoretjr  on  the  old  note :  Evans  v.  Williams,  1  G.  &  M.  30 ;  3  Tyr.  226,  s.  c.    • 

(a)  Gordon  v.  Calvert,  4  Russ.  581 ;  Calvert  v.  Gordon,  7  B.  &  C.  809  (14 
£•  C  li.  R.). 

(6)  Pring.t?.  Clarkson,  1  B.  &  C.  14  (8  E.  C.  L.  R.) ;  2  Dowl.  A  R.  78.  See 
the  observations  on  this  case,  Bayley,  6th  ed.  347. 

(c)  Twopenny  v.  Toung,  3  B.  &  C.  208  (10  £.  C.  L.  R.) ;  5  Dowl.  k  R.  259, 

8.  G. 

'  If  the  holder  of  a  note  receives  a  bond  and  warrant  of  attorney  from  the 
maker  for  the  purpose  of  entering  judgment  thereon  and  increasing  his 
security,  the  bond  and  warrant  will  be  considered  only  as  collateral  security, 
and  the  indorser  will  not  be  thereby  discharged :  Mohawk  Bank  o.  Van 
Home,  7  Wendell  117. 
25 
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made  betireen  the  partners  to  pay  a  particular  partnership  debt  <m 
two  bills  of  exchange^  and  that  was  fommuDicated  to  the  holder, 
who  consented  to  take  the  separate  notes  of  the  one  partner  for  the 
amount,  strictly  reserving  his  right  against  all  three,  and  retained 
possession  of  the  original  bills,  the  separate  notes  having  proved 
unproductive,  it  was  held  that  he  might  still  resort  to  his  remedy 
against  the  other  partners,  and  that  the  taking,  under  these  circum- 
stances, the  separate  notes,  and  even  afterwards  renewing  them 
several  times,  did  not  amount  to  satisfaction  of  the  joint  deht.{d) 

*A  warrant  of  attorney  may  be  only  a  collateral  security.(e) 

• 

*  Though  the  drawee  should  not  have  accepted  the  bill,  yet 
*-  -I  it  is  conceived  that  the  holder,  by  giving  up  the  bill  to  him 
and  taking  from  him  a  substituted  bill  at  a  longer  date,  would  dis- 
charge the  prior  parties,  though  he  have  given  due  notice  of  dis- 
honor. It  is  true  the  drawee  is  not  the  principal  debtor,  nor  at 
law  a  debtor  to  the  holder  at  all,  but  he  is  the  debtor  of  the  drawer ; 
and  if  a  man  be  referred  to  his  own  debtor's  debtor  for  payment, 
and  instead  of  taking  cash  elects  to  take  a  bill,  he  discharges  his 
own  debtor.(^)  If^  however,  the  holder,  being  unable  to  obtain 
cash,  take  a  bill  from  the  drawee  as  a  collateral  security,  and  keep 
the  original  bill,  his  remedies  on  the  original  bill  would  not  be 
affected,  and  as  between  himself  and  the  drawee  there  would  be  a 
good  consideration  for  the  new  bill.(A) 

Thirdly,  as  to  the  means  by  which  the  discharge  of  the  principal  ^ 
may  be  prevented  from  operating  as  a  discharge  of  the  surety. 

It  has  been  repeatedly  held,  and  is  now  well  established,  that 
.  a  giving  of  time  by  the  creditor  to  the  principal  debtor  will  not  dis- 
charge the  surety  if  there  be  an  agreement  between  the  creditor  and 
the  principal  that  the  surety  shall  not  be  thereby  discharged,(t) 

{d)  Bedford  v.  Deakin,  2  B.  &  Al.  210 ;  2  Stark.  178,  s.  c.  (3  E.  C.  L.  R.). 

{e)  Norris  v.  Aylett,  2  Camp.  329 ;  Bell ».  Banks,  3  M.  A  G.  258. 

(g)  Strong  v.  Hart,  9  D.  &  R.  189  ;  6  B.  A  C.  160  (13  E.  C.  L.  R.) ;  Smith 
V.  Ferrand,  7  B.  &  C.  19  (14  E.  C.  L.  R.) ;  9  D.  &  R.  803 ;  but  see  Robinson 
V.  Read,  9  B.  &  C.  449  (17  E.  C.  L.  R.) ;  4  M.  &  R.  349,  s.  c. 

(h)  Vide  the  cbapter  on  Considekjition,  Debt  or  a  Third  Person. 

(i)  Burke's  case,  6  Ves.  809;  Boultbee  v.  Stubbs,.18  Ves.  20;  Ex  parU 
Olendinning,  Buck.  517;  £x  parte  Garstairs,  Ibid.  560;  Harrison  r.  Cour- 
taold,  3  B.  &  Ad.  36  (23  £.  0.  L.  R.) ;  Nichols  v.  Norris,  Ibid.  41,  n. ;  Cowper 
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although  the  snretj  himself  be  no  party  to  the  stipulation,  or  even 
have  no  notice  of  it.(A;/  And  the  surety's  remedy  over  against  the 
principal  is  intact,  whether  the  surety  be  or  be  not  a  party,(Q  unless 
the  instrument  amount  to  a  release,  or  to  a  release  of  one  of  sev- 
eral jointer  joint  and  several •debtor8.(m)  This  stipulation,  re- 
serving the  rights  of  the  surety,  must  in  general  appear  on  the  face 
of  the  instrument  giving  time,  and  cannot,  if  the  indulgence  be  in 
writing,  be  proved  by  parol.(n)  But  that  is  not  always  necessary 
whee  the  ^agreement  to  reserve  the  surety's  rights  is  dis- 
tinct and  collateral.(o)  ■-  -^ 
No  indulgence  to  an  acceptor  or  other  prior  party  will  discharge 
an  indorser  if  the  indorser  previously  consent  to  it.  Thus,  where 
the  acceptor,  having  been  arrested  by  the  holder,  offered  him  a  war- 
rant of  attorney  for  the  amount  of  the  bill  payable  by  installments, 
and  the  holder  mentioning  the  offer  to  the  drawer,  the  drawer  said, 
^*  You  may  do  as  you  like,  for  I  have  had  no  notice  of  the  non- 
payment," it  was  held  that  this  amounted  to  an  assent,  and  that 
the  drawer  (who,  in  fact,  had  had  notice)  was  not  discharged  by  the 
indulg6nce.(j7) 

Fourthly,  as  to  the  mode  in  which  the  operation  of  indulgence  to 
the  principal  on  the  liability  of  the  surety  may  be  waived. 

Wherever  the  surety,  with  knowledge  of  the  facts,  assents  either 
by  words  or  acts  to  what  has  already  been  done,  such  subsequent 

V.  Smith,  4  M.  &  W.  519  ;  Smith  v.  Winter,  4  M.  <fc  W.  454 ;  North  v.  Wake- 
field, 13  Q.  B.  258  (66  £.  C.  L.  R.) ;  Owen  v.  Homan,  4  H.  L.  Caees  997. 

(k)  Webb  V.  Hewitt,  3  K.  &  J.  438. 

(I)  Kearsley  v.  Cole,  16  M.  &  W.  128  ;  Webb  v.  Hewitt,  3  K.  A  J.  438. 

(m)  Ibid.  It  is  not  unusual  to  insert  in  the  original  contract  of  surety- 
ship a  stipulation  that  a  composition  with  the  principal  shall  not  release  the 
surety.    See  Cowper  o.  Smith,  4  M.  &  W.  519. 

(«)  Ubi  supra.  \ 

(o)  Ex  parte  Harvey,  23  L.  J.,  Bank  26  ;  Wyke  v.  Rogers,  21  L.  J.,  Ch. 
611 ;  1  De  G.,  M.  &  Q.  408,  s.  c.  But  see  Ex  parte  Qlendinning,  Buck  517, 
where  time  is  given  by  deed. 

{p)  Clark  0.  Devlin,  3  B.  <fc  P.  363. 


^  If  the  extension  of  payment  contain  an  express  reservation  that  the  in- 
dorsers  shall  haye  the  right  to  pay  the  note  at  any  time,  and  proceed  against 
the  maker,  thereupon,  at  once,  the  indorsers  will  not  be  discharged  :  Morse  r. 
Huntington,  40  Vermont  488 ;  Potter  v.  Green,  6  Allen  442 ;  Tobey  v,  Ellis, 
114  Mass.  120. 
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assent  will  be  a  waiver  of  his  discharge  without  any  new  con- 
si  deration.(9)  Therefore,  where  time  had  been  given,  and  the 
drawer,  aware  of  the  fact,  but  ignorant  of  the  law,  and  conceiving 
himself  still  liable,  said, ''  I  know  I  am  liable,  and  if  the  acceptor  does 
not  pay  it  I  will,"  the  drawer  x^  held  to  have  waived  his  dis- 
charge.(r)  But  where  a  bill  was  renewed,  and  an  indorser  said,  ^^  It 
was  th^  best  thing  that  could  be  done,"  it  was  held  that  this  was  no 
recognition  of  his  liability.  («) 

Fifthly,  as  to  discharge  of  principal  by  dealings  with  surety. 

If  the  principal  and  sureties  are  jointly  liable,  e.  g.  if  they  are 
joint  makers  of  a  note,  then  a  discharge  to  a  surety  by  the  creditor 
releasing  him,  or  making  him  executor,  or  taking  from  him  a  com- 
position and  erasing  his  name  from  the  note,  will  be  a  discharge  of 
the  co-surety,  and  also  of  the  principal  debtor  \{t)  but  the  discharge 
in  this  case  does  not  proceed  on  the  law  of  principal  and  surety. 

r'i'2^81     ^^^^^7y  ^  ^^  ^^  rights  of  sureties. 

If  one  who  is  surety  on  a  joint  and  several  note,  signed  by 
the  principal,  pay  the  amount,  though  without  any  request  or  com- 
pulsion by  the  creditor,  he  may  recover  it  of  the  principal.(x)  A 
surety,  on  payment  of  the  debt,  was  entitled  in  equity  to  existing 
securities  which  the  creditor  may  possess  against  the  principal 
debtor.(y)  And  he  had  such  a  right  even  at  law  on  giving  a  proper 
indemnity,  and  might  sue  in  the  creditor's  name.(2r)  A  contract  to 
indemnify  a  surety  entitles  the  surety  to  interest.(a) 

( q)  Mayhew  t?.  Crickett,  2  Swanst.  185  ;  Smith  v.  Winter,  4  M.  &  W.  467. 

(r)  SteTens  o.  Lynch,  12  East  38 ;  2  Camp.  332,  s.  c. ;  Smith  v.  Winter,  4 
.M.  &  W.  454. 

.    (a)  Withall  o.  Masterman,  2  Camp.  179 ;   Clark  v,  Devlin,  3  B.  &  P.  363 ; 
Tindal  v.  Brown,  1  T.  R.  167  -,  English  o.  Darley,  2  B.  &  P.  61. 

{t)  Nicholson  v.  Revill,  4  Ad.  Jb  £.  675  (4  E.  C.  L.  R.) ;  6  N.  &  M.  192;  1 
Har.  &  W.  763,  s.  c. 

(x)  Or  the  co-surety's  proportion  of  the  co-eorety :  Pitt  v.  Parsord,  8  M.  & 
W.  538. 

(y)  See  Copis  t,  Middleton,  IT.  &  R.  229 ;  Hodgson  o.  Shaw,  3  M.  <fc  K. 
190 ;  Goddard  v.  White,  2  Giff.  449 ;  Newton  v.  Chorlton,  13  Hare  651.  And 
to  what  has  been  realized  on  them :  Gray  v,  Seckham,  L.  R.,  7  Chan.  Ap.  680 ; 
41  L.  J.  281. 

(z)  19  &  20  Vict.  c.  97,  s.  5 ;  Batechellor  v.  Lawrence,  9  C.  B.  (N.  S.)  543 
(99  E.  C.  L.  R.). 

(a)  Petre  o.  Duncombe,  20  L.  J.,  Q.  B.  242. 
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A  proipise  by  a  stranger  to  indemnify  a  surety  is  not  within  the 
4th  section  of  the  Statute  of  Frauds,  and  therefore  need  not  be  in 
writing.(6) 

If  a  surety  pay  money  to  the  creditor  under  a  mistake  as  to  the 
fact  supposed  to  constitute  his  liability  he  may  recover  it  back.(e) 

A  surety  who  has  paid  for  his  principal  is  a  creditor  who  may  be 
barred  by  a  composition  deed,  though  he  have  not  consented  to  it.  ((2) 

Where  the  sureties  are  not,  as  between  themselves,  principal  and 
surety,  as  are  a  prior  and  subsequent  indorser  of  a  bill  or  note,  but 
merely  co-sureties,  as  are  two  or  more  joint  or  joint  and  several 
makers  of  a  note,  if  one  be  called  on  to  pay  the  whole  debt  the 
others  shall  severally  contribute  in  equal  proportions. 

And  though  the  same  debt  be  secured  by  di£ferent  instruments, 
executed  by  different  sureties,  and  though  one  portion  of  the  debt 
be  secured  by  one  instrument  and  one  by  another,  and  different 
sureties  execute  each,  still  there  is  mutual  contribution  ',{e)  nay, 
even  though  the  surety  seeking  contribution  did  not  at  the  time  of 
the  contract  know  that  he  had  any  co-sureties.  For  the  right  of  a 
^co-surety  to  enforce  contribution  does  not  depend  upon  r^neq-i 
contract,  but  upon  the  equity  of  the  ca8e.(/) 

A  surety  has  a  right  of  action  against  his  principal  for  every  sum 
that  he  pays,  and  a  right  of  action  against  his  co-surety  as  soon  as 
he  has  paid  more  than  his  own  due  proportion  of  the  debt.(^)  He 
has  a  fresh  right  of  action  against  the  co-surety  for  every  sum  that 
he  pays  beyond  that  amount.* 

(6)  Cripps  p.  Hartnall,  32  L.  J.  381,  £zch.  Chamber ;  Batsonv.  King,  4  H. 
&  N.  739. 

(e)  Mills  V.  Alderbarj  Union,  3  Ezoh.  590. 

{d)  Hooper  v.  Marshall,  L.  R.,  5  C.  P.  5 ;  39  L.  J.  14. 

(e)  Dering  V.  Earl  of  Winchelsea,  2  Bos.  &  P.  270;  1  Cox  318,  s.  c. ;  Maj- 
hew  V,  Criokett,  2  Swanst.  184 ;  Whiting  v.  Burke,  L.  R.,  6  Chan.  Ap.  342. 

(/)  See  Craythom  v,  Swinburne,  14  Yes.  169;  Reynolds  v,  Wheeler^  30  L. 

«l.,  \jm  Mr,  ouO» 

(g)  Davies  o.  Humphreys,  6  M.  &  W.  153 ;  Cowell  v.  Edwards,  2  B.  &  P. 
268 ;  Browne  v.  Lee,  6  B.  &  C.  689  (13  E.  C.  L.  R.). 

^  If  two  persons  put  their  names  on  the  back  of  an  accommodation  note 
at  the  time  of  its  making,  for  the  benefit  of  a  third  person,  as  between  them- 
selves they  are  co-sureties,  entitled  to  contribution  from  each  other :  Currier 
9.  Fellows,  7  Foster  366 ;  Steckel  v.  Steokel,  4  Casey  233.  The  mere  fact 
that  a  bill  was  drawn  and  indorsed  for  the  accommodation  of  the  acceptor 
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The  proper  legal  remedy  for  a  surety  who  has  paid  more  than  his 
due  proportion  of  the  debt  against  his  co-surety  was  an  action  for 
money  paid  to  the  use  of  the  co-surety.(A)  But  a  surety  could  not 
at  law  recover  more  than  an  aliquot  part  of  the*debt  against  his  co- 
surety, although  others  of  the  sureties  be  insolvent.(f)  To  dis- 
tribute the  loss  arising  from  the  insolvencies  of  co-sureties,  a  co- 
i^urety  must  have  resorted  to  equity.  And  although  in  equity  the 
loss  arising  from  the  insolvency  of  sureties  must  be  equally  borne 
by  the  solvent  sureties,  yet  that  liability  may  be  restrained  by  the 
express  contract  of  the  sureties.(A;)  Now  a  defendant  claiming  con- 
tribution or  indemnity  over  against  any  other  person  may  by  leave 
of  a  judge  give  notice  to  such  other  person,  who,  if  desirous  of  dis- 
puting the  plaintiff's  claim,  may  appear  as  a  party  to  the  action ;({) 
should  he  not  so  appear  he  will  be  deemed  to  have  admitted  the  va- 
lidity of  the  plaintiff's  claim  or  judgment  against  the  defendant.(m) 
A  collateral  surety  may  contract  to  be  liable  only  in  the  event  of  the 

{h)  Kemp  V.  Finden,  12  M.  &  W.  421. 

(i)  Cowell  V.  Edwards,  2  Bos.  &  P,  268 ;  Browne  v.  Lee,  6  B.  &  C.  689  (13 
E.  C.  L.  R.) ;  Batard  v.  Hawes,  22  L.  J.,  Q.  B.  443. 

{k)  Swaine  v.  Ware,  1  Cha.  Hep.  149  ;  Collins  v.  Prosser,  I  B.  &  C.  682  (S 
£•  C  li.  R.). 

(I)  Order  XVI.,  Rules  17,  18. 

(m)  Rule  20. 

I 

does  not  give  rise  to  the  relation  of  oo-sureties  between  the  drawer  and  in- 
dorser,  but  it  may  be~  proved  by  parol  evidence  that  sach  was  th^  nnderstand- 
ing  and  agreement :  Dunn  v.  Sparks,  7  Indiana  490.  The  joint  indoraers  of 
negotiable  paper,  who  are  liable  as  oo-promisors,  have  no  right  of  subrogation 
against  each  other :  West  Branch  Bank  v.  Armstrong,  4  Wright  275.  An 
accommodation  acceptor  is  entitled  in  equity  to  be  subrogated  to  the  holder's 
securities  against  the  drawer  :  Bank  of  Toronto  v.  Hunter,  4  Bosworth  646. 
When  one  guarantees  the  payment  of  a  note  on  which  sureties  have  already 
signed,  primd  fficie  his  legal  relation  to  those  who  have  signed  before  him  is 
that  he  is  surety  for  them  jointly,  not>urety  with  them :  Keith  9.  Goodwin, 
31  Vermont  268.  Successive  indorsers  of  accommodation  paper  are  liable  to 
each  other  in  succession  and  not  as  joint  promisors  or  sureties :  McNeilly  r- 
Patchin,  23  Missouri  40.  Qiving  time  to  one  of  two  sureties  on  a  promisBory 
note  does  not  discharge  the  other  »  Draper  v.  Wild,  13  Gray  580. 

See,  also,  Gordon  v.  Southern  Bank,  19  Indiana  192 ;  Chipman  v.  Morrill, 
20  Cal.  130 ;  McCune  v.  Belt,  45  Mo.  174 ;  Stillwell  9.  How,  46  Ibid.  589: 
Woodward  ©.  Severance,  7  Allen  340. 

A  binding  contract  to  give  time  to  one  or  two  sureties  only  discharges  the 
other  from  such  part  thereof  as  the  first  would  be  bound  to  oontribate:  Ide 
r.  Churchill,  14  Ohio  (N.  S.)  372. 
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default  of  the  principal  debtor  and  the  other  saretie8.(n)    A  surety ' 
is  not  in  general  liable  for  interest. 

The  right  of  a  surety  to  contribution  from  his  co-suretj  is  not 
prejudiced  by  the  plaintiff  possessing  a  security  against  the  princi- 
pal debtor  which  the  defendant  does  not  possess,  and  of  which  he 
was  not  aware.(o) 

'''It  has  been  held  that  a  surety  on  a  continuing  guarantee   r*ogoi 
has  a  right  to  determine  his  liability  for  future  advances  by 
notice,(  p)  even  although  the  duration  of  the  advances  be  limited 
by  the  instrument  of  suretyship.(9) 

(n)  Crajthorne  v,  Swinburne,  14  Yesey  160;  Hartbey  v,  0' Flaherty,  L.  & 
G.  temp.  Planket  217. 

(o)  Done  v.  Whalley,  17  L,  J.,  Exch.  225  ;  2  Exch.  198,  s.  c. 

(p)  Per  Lord  Tenterden,  Brocklebank  o.  Moore,  2  Stark,  on  £y.  371. 

( q)  Offord  v.  Davis,  31  L.  J.,  C.  P.  319. 
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When  a  foreign  bill  is  refused  acceptance  or  payment,  it  was  and 
still  is  necessary,  by  the  custom  of  merchants,  in  order  to  charge 
the  drawer,  that  the  dishonor  should  be  attested  by  a  protest. (a) 
For,  by  the  law  of  most  foreign  nations,(i)  a  protest  is,  or  was,  es- 
sential in  case  of  dishonor  of  any  bill ;  and,  though  by  the  law  of 
England  it  is  unnecessary  in  the  case  of  an  inland  bill,  yet  for  the 
sake  of  uniformity  in  international  transactions,  a  foreign  bill  must 
be  protested.(c)^    Besides,  a  protest  affords  satisfactory  evidence  of 

(a)  Gale  v.  Walsh,  5  T.  R.  239 ;  Rogers  ».  Stephens,  2  T.  R.  713 ;  Orr  v. 
Maginnis,  7  East  359 ;  Smith  328,  s.  c. 

(h)  Poth.  217. 

\c)  See  Borough  v,  Perkins,  1  Salk.  131 ;  2  Ld.  Raym.  993  ;  6  Mod.  80,  s. 
c. ;  and  the  argument  in  Trimby  0.  Yignier,  1  Bing.  N.  C.  151  (27  £.  G.  L.  R.)  ; 
4  M.  &  Sc.  695  ;  6  G.  &  P.  25  (25  £.  G.  L.  R.),  s.  c,  as  to  a  protest  of  a  French 
bill  payable  in  France. 

^  Demand  and  protest  must  be  made  according  to  the  laws  of  the  place 
where  the  bill  is  made  payable :  Ellis  v,  Gommercial  Bank,  7  Howard,  Miss. 
294 ;  Garter  v.  Union  Bank,  7  Humph.  48 ;  Grafton  Bank  v,  Moore,  514  N. 
Hamp.  142.  Where  the  drawee  of  a  bill  of  exchange  residing  in  New  York 
wrote  a  letter  there  to  the  drawer,  residing  in  Massachusetts,  accepting  the 
bill  which  was  drawn  in  the  latter  state,  it  was  held  that  the  contract  of  accept- 
ance was  made  in  New  York,  and  was  governed  by  the  law  of  that  state:  and 
the  bill  must  be  presented  there  to  the  acceptor  for  payment :  Worcester  Bank 
V,  Wells,  8  Metcalf  107. 

Protest  is  necessary  in  case  of  a  foreign  bill,  in  order  to  charge  the  drawer 
or  indorser :  Payne  o.  Winn,  2  Bay  376 ;  Union  Bank  v.  Hyde,  6  Wheaton 
572 ;  Duncan  v.  Gourse,  1  Rep.  Gonst  Gt.  100  *,  Read  v.  The  Bank  of  Ken- 
tucky, 1  Monroe  91 ;  Garter  v.  Burleigh,  9  N.  Hamp.  558  ;  Nelson  v.  Fotterly, 
7  Leigh  173.    But  a  protest  of  an  inland  bill  is  unnecessary,  unless  as  in  some 
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dishonor  to  the  drawer,  who,  from  his  residence  abroad,  might  ex- 
perience a  difficulty  in  making  proper  inquiries  on  the  subject,  and 
be  compelled  to  rely  on  the  representation  of  the  holder.  It  also 
famishes  an  indorsee  with  the  best  evidence  to  charge  an  antecedent 
party  abroad  ;  for  foreign  courts  give  credit  to  the  acts  of  a  public 
functionary  in  the  same  manner  as  a  protest  under  the  seal  of  a 
foreign  notary  is  evidence  in  our  courts  of  the  dishonor  of  a  bill 
payable  abroad.((2) 
But  a  protest  is  not  necessary  on  a  foreign  promissory  note.(e) 

*The  protest  should  be  made  by  a  notary  public ;  but,  p^^^on 
if  there  be  no  such  notary  in  or  near  the  place  where  the  ^  -^ 
bill  is  payable,  it  may  be  made  by  an  inhabitant,  in  the  presence  of 
two  witne8se8.(/y 

(d)  Anon.,  12  Mod.  345 ;  Rep.  temp.  Holt  297. 

(e)  Bonar  v,  Mitchell,  19  L.  J.,  Ezch.  302 ;  5  £xch.  415,  s.  c. 
(/)  Bayley  210. 

states  it  is  made  necessary  by  statute  to  the  recovery  of  dama^ireg :  Union 
Bank  v.  Hyde,  6  Wheaton  572  j  Miller  v.  Haokley,  5  Johns.  375 ;  Payne  v. 
Winn,  2  Bay  376 ;  Young  ».  Bryan,  6  Wheaton  146 ;  Taylor  v.  Bank  of  Illi- 
nois, 7  Monroe  579 ;  Bank  of  United  States  v.  Leathers,  10  B.  Monroe  64 ; 
Lawrence  v.  Ralston,  3  Bibb  102  ;  Murray  ».  Clayborn,  2  Ibid.  300 ;  McMar- 
chey  p.  Robinson,  10  Ohio  496  ;  Hubbard  v.  Troy,  2  Iredell  134 ;  Bailey  v. 
Dozier,  6  Howard,  U.  S.  23;  Smith  v.  Ralston,  1  Morris  87  ;  Turner  v.  Green- 
wood, 4  English  44.  It  is  not  necessary  to  protest  a  promissory  note: 
Payne  r.  Winn,  2  Bay  384 ;  City  Bank  r.  Cutter,  3  Pick.  414 ;  Young  v, 
Bryan,  6  Wheat.  146 ;  Smith  v.  Little,  10  N.  Hamp.  526 ;  Bay  v.  Church,  15 
Conn.  15 ;  Sussex  Bank  v.  Baldwin,  5  Harrison  487 ;  Eyans  v.  Gordon,  8  Por* 
ter  142;  Smith  v.  Gibbs,  2  Smedes  &  Marshall  479;  Piatt  o.  Drake,  1  Doug. 
296 ;  German  v.  Ritchie,  9  Kan.  106. 

A  bill  of  exchange  must  be  protested,  or  there  must  be  a  noting  of  the 
protest  on  it,  on  the  same  day  with  the  presentment :  Commercial  Bank  v, 
Barksdale,  36  Mo.  563. 

*  A  demand  of  payment  of  a  note  may  be  made  by  a  clerk  of  the  notary : 
Srnsez  Bank  v.  Baldwin,  2  Harrison  487.  The  notary  who  fills  up  and  cer- 
tifies the  protest  must  present  the  bill  himself ;  it  cannot  be  done  by  an  agent : 
Carmichael  v,  PennBylvania  Bank,  4  Howard,  Miss.  567  ;  Sacrider  v.  Brown, 
3  M'Lean  481 ;  Chenowith  o.  Chamberlain,  6  B.  Monroe  60  ^  Bank  of  Ken- 
tacky  V.  Garey,  Ibid.  626 ;  Carter  v.  Union  Bank,  7  Humph.  548.  As  to  the 
office  and  fanctions  of  a  notary  public  in  demanding  payment,  and  giving 
notice  of  the  non-payment  of  bills  and  notes,  and  of  notarial  certificates,  see 
Chatham  Bank  9.  Allison,  15  Iowa  357  ;  Adams  v.  Wright,  14  Wis.  408 ;  Bank 
of  the  Commonwealth  v,  Mudgett,  44  N.  York  514 ;  Dakin  v.  Graves,  48  N. 
Hamp.  45 ;  Commercial  Bank  v.  Yamum,  3  Lansing  86  \  Ocean  National 
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A  notary,  registrariu$,  aetuaritiSj  9ermariu8j  was  anciently  a 
scribe  that  only  took  notes  or  minutes,  and  made  short  drafts  of 
writings  and  other  instruments,  both  public  and  private.  He  is  at 
this  day  a  public  officer  of  the  civil  and  canon  law,  appointed  by 
the  archbishop  of  Canterbury,  who,  in  the  instrument  of  appoint- 
ment, decrees  *'  that  full  faith  be  given,  as  well  in  as  out  of  judg- 
ment, to  the  instruments  by  him  to  be  made."(^)  This  appointment 
is  also  registered  and  subscribed  by  the  clerk  of  her  majesty  for 
faculties  in  Chancery.  The  present  act  for  the  regulation  of  notaries 
is  the  41  Geo.  8,  c.  79.(A)  By  the  11th  section  of  this  statute,  any 
person  acting  for  reward  as  a  notary,  without  being  duly  admitted, 
forfeits  501,  to  him  that  will  sue  for  the  same. 

By  the  6  Geo,  4,  c.  87,  s.  20,  her  majesty's  consuls  at  foreign 
ports  or  places  are  empowered  to  do  all  notarial  acts. 

And  by  the  3  &  4  Will.  4,  c.  70,  attorneys  residing  more  than 
ten  miles  from  the  Royal  Exchange  may  be  admitted  to  practice  as 
notaries. 

The  protest  of  a  foreign  bill  should  be  begun,  at  least  (and  such 
an  incipient  protest  is  called  noting),  on  the  day  on  which  accept- 
ance or  payment  is  refused  ;(i)  but  it  may  be  drawn  up  and  com- 
pleted at  any  time  before  the  commencement  of  the  suit,(A;)  or  even 

ig)  Ayliffe's  Parergon,  385 ;  3  Bums*  Eccl.  Law  1. 

{h)  And  see  6  &  7  Vict  o.  90. 

(i)  B.  N.  P.  272. 

(A;)  Ghaters  o.  Bell,  4  Esp.  48  ;  Selw.  11th  ed.  381,  a.  c. ;  bat  see  Vandewall 
V.  Tyrrell,  M.  &  M.  87,  where  there  is  payment  for  honor.  Bat  this  case 
does  not  support  the  position  that  the  notarial  act  cannot  be  formally  ex- 
tended afterward :  Geralopalo  9.  Wiialer,  10  0.  B.  690  (70  E.  C.  L.  R.). 

Bank  r.  Williams,  102  Mass.  141 ;  Commercial  Bank  v.  Barksdale,  36  Mo. 
563 ;  Harman  v.  Hicks,  1  Davall  322 ;  Union  Bank  v.  Stone,  50  Maine  595 ; 
Orono  Bank  v.  Wood,  49  Maine  26 )  Lee  v,  Buford,  4  Met.  (Ken.)  7  ;  Starr  o. 
Sanford,  9  Wright  193  *,  Palmer  v.  Whitney,  21  Indiana  58  $  Terbell  v,  Jones, 
15  Wise.  253 ;  Miltenberger  v,  Spaalding,  33  Mo.  421  ;  Bliss  o.  Paine,  11 
Mich.  92 ;  Kern  o.  Van  Phul,  7  Minn.  426  3  Schorr  v.  Woodlief,  23  Louis. 
Ann.  473 ;  Mulholland  v.  Samaels,  8  Bush  13 ;  Garuthers  v.  Harbett,  5  Odd- 
well  362 ;  Coffmann  v.  Bank  of  Kentucky,  41  Miss.  212 ;  Trabue  v.  Sayre,  1 
Bush  129 ;  Jex  0.  Tureand,  19  Louis.  Ann.  64  ;  Pattee  v,  MoCrillis,  53  Maine 
410 ;  Farniss  v.  Holland,  1  Edmonds'  Sel.  Gas.  470 ;  MoAndrew  v.  Bad  way, 
34  N.  York  511 ;  Union  Bank  v.  Middlebrook,  33  Gonn.  95  ;  Union  Bank  0. 
Gregory,  46  Barb.  98 ;  Drum  v,  Bradfute,  18  Louis.  Ann.  680 ;  Walmsby  9. 
Rivers,  34  Iowa  463 ;  B.eynold8  9.  Appleman,  41  Md.  615. 
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before  or  daring  the  triaI,(Q  and  ante-dated  accordingly.  An  inland 
bill  cannot  be  protested  for  non-payment  till  the  day  after  it  is 
dae.(9n)^  A  bill  should  not  be  protested  on  a  bank  holiday ;  it 
should  be  protested  on  the  morrow.(n) 

A  protest  is  usually  made  where  the  dishonor  occurred.(o) 
*The  2  &  3  Will.  4,  c.  98,  enacts  that  a  bill  made  payable  ^  263] 
by  the  drawer  at  a  place  other  than  the  drawee's  residence,  and 
which  bill  shall  not  be  accepted  on  presentment,  shall  be,  without 
further  presentment,  protested  for  non-payment  in  the  place  where 
it  has  been  made  payable.(p) 

A  protest  is,  in  form,  a  solemn  declaration,  written  by.  the  notary 
under  a  fair  copy  of  the  bill,  stating  that  payment  or  acceptance 
has  been  demanded  and  refused,  the  reason,  if  any,  assigned,  and 
that  the  bill  is  therefore  protested.  When  the  protest  is  made  for 
a  qualified  acceptance  it  must  not  state  a  general  refusal  to  accept, 
otherwise  the  holder  cannot  avail  himself  of  the  qualified  accept- 
ance.(y)* 

Where  the  stamp  duty  on  the  bill  or  note  does  not  exceed  1«.,  a 
protest  is  subject  to  the  same  duty  as  the  bill  or  note,  and  in  ,any 
other  caso  to  a  duty  of  l«.(r)  ^ 

(0  Ball.  N.  P.  272 ;  Orr  v.  Maginnis,  7  East  361 ;  Thompson  on  Bills,  p. 
147. 

(m)  9  &  10  Will.  3,  0.  17. 

(»)  See  pp.  184  and  210 ;  and  34  Vioi  o.  17,  Apfendix. 

(o)  See  Mitchell  v.  Baring,  10  B.  &  C.  4  (21  E.  C.  L.  R.) ;  M.  &  M.  381 ;  4 
C.  &  P.  35  (19  E.  C.  L.  R.),  8.  c. 

(p)  See  the  statnte  in  the  Appendix. 

(q)  Bentinck  v.  Dorrien,  6  East  199 ;  2  Smith,  R.  337,  s.  c. ;  Sproat  v.  Mat- 
thews, 1  T.  R.  182. 

(r)  33  A  34  Vict.  o.  79,  s.  116,  and  Sohed.  And  formerly  to  a  duty  of  Is, 
on  every  other  sheet  or  pieoe  of  paper  written  on :  24  &  25  Vict.  o.  91,  s.  25. 

^  A  protest  is  properly  made  on  the  last  day  of  grace :  Battertons  v.  Porter, 
2  Litt  388  •,  Mills  o.  Rouse,  Ibid.  207  ;  Ontario  Bank  v.  Petrie,  3  Wend.  456. 
If  the  last  day  of  grace  be  Sunday,  protest  should  be  made  on  Saturday : 
Offutt  V.  Stout,  4  J.  J.  Marsh.  332. 

'  When  the  protest  of  a  bill  of  exchange  contained  an  exact  copy  of  the 
bill,  but  the  acceptance  was  made  by  ''  Ghas.  Byrne,"  instead  of  '*  And.  E. 
Byrne,'*  as  it  was  in  the  original  bill,  this  variance  or  error  in  the  name  of 
the  acceptor's  agent  ought  not  to  have  excluded  the  protest  from  being  read 
in  evidence  to  the  jury :  Dennistown  v,  Stewart,  17  Howard  606. 
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Besides  the  protest  for  non-acceptance  and  for  non-payment  the 
holder  may  protest  the  bill  for  better  security.  Protest  for  better 
security  is,  where  the  acceptor  becomes  insolvent  or  where  his 
credit  is  publicly  impeached  before  the  bill  falls  due.  In  this  case 
the  holder  may  cause  a  notary  to  demand  better  security ;  and,  on 
its  being  refused,  the  bill  may  be  protested,  and  notice  of  the  pro- 
test may  be  sent  to  an  antecedent  party.  Yet,  it  seems,  the  holder 
must  wait  till  the  bill  falls  due  before  he  can  sue  any  party.  Nor 
does  there  appear  any  advantage  from  the  protest  more  than  from 
simple  notice  of  the  circumstances,(«)  except  that,  after  such  a  pro- 
test, there  may  be  a  second  acceptance  for  honor. (^)  Whereas,  with- 
out the  intervention  of  a  protest,  there  cannot  be  two  acceptances 
on  the  same  bill.(t^) 

Noting  is  a  minute  made  on  the  bill  by  the  oflScer  at  the  time  of 
refusal  of  acceptance  or  payment.  It  consists  of  his  initials,  the 
month,  the  day,  the  year,  and  his  charges  for  minuting,(v)  and  is 
considered  as  the  preparatory  step  to  protest.  "  Noting,'*  says  Mr. 
J.  Buller,  "  is  unknown  in  the  law  as  distinguished  from  the  pro- 
r*2641  ^^^^9  ^^  ^^  merely  a  *preliminary  step  to  the  protest,  and 
has  grown  into  practice  within  these  few  years."(x)  A  bill, 
however,  is  often  noted  where  no  protest  is  either  meant  or  contem- 
plated, as  in  the  case  of  many  inland  bills.  The  use  of  it  seems  to  be 
that  a  notary,  being  a  person  conversant  in  such  transactions,  is 
qualified  to  direct  the  holder  to  pursue  the  proper  conduct  in  pre- 
senting a  bill,  and  may,  upon  a  trial,  be  a  convenient  witness  of  the 
presentment  and  dishonor.  In  the  meantime,  the  minute  of  the 
notary,  accompanying  the  returned  bill,  is  satisfactory  assurance  of 
non-payment  or  non-acceptance  to  the  various  parties  by  whom  the 
amount  of  the  bill  may  be  successively  paid.  In  case  of  an  inland 
bill,  as  it  can  only  be  protested  under  the  statute,  and  the  fees  of  a 
notary  for  protesting  are  thereby  fixed  at  6rf.,  it  has  been  said  that  no 
more  can  be  charged  for  noting,(y)  though  it  is  usual  to  charge  more.(^) 


(s)  Anon.,  1  Ld.  Raym.  743  ;  Chitty,  9th  ed.  343 ;  Mar.  110. 

(t)  Ex  parte  Wackerbath,  5  Ves.  574. 

(u)  Jackson  v.  Hudson,  2  Gamp.  447. 

(v)  Kyd  87. 

(x)  Leftley  v.  Mills,  4  T.  R.  170. 

(y)  Leftley  v.  Mills,  4  T.  R.  170;  Chitty,  9th  ed.  465. 

(z)  Vide  Appindix. 
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The  court  would  not  allow  the  expense  of  noting  to  be  recovered 
against  the  acceptor,(a)  unless  it  were  laid  as  a  special  damage  in 
the  declaration.^  But  in  actions  brought  under  the  18  &  19  Vict. 
c.  67,(6)  the  expenses  of  noting  may  be  recovered. 

If  the  drawer  reside  abroad,  a  copy,  or  some  memorial  of  the 
protest,  ought  to  accompany  the  notice  of  dishonor.(cr)  But  notice 
of  the  protest  certainly  is  not  necessary  if  the  drawer  reside  within 
this  country,  though  at  the  time  of  non-acceptance  he  may  happen 
to  be  abtoad  ;{d)  nor  if,  at  the  time  of  dishonor,  he  have  returned 
home  to  this  country.  ^^  If,''  says  Lord  Ellenborough,  ^^  the  party 
is  abroad  he  cannot  know  of  the  fact  of  the  bill  having  been  pro- 
tested, except  by  having  notice  of  the  protest  itself;  but  if  he  be 
at  home  it  is  easy  for  him,  by  making  inquiry,  to  ascertain  that 

fact."(«) 

And  it  is  now  decided  that  a  copy  of  the  protest  need  not  in  any 
case  be  sent.(/)  * 

*Proof  of  a  protest  of  a  foreign  bill  is  excused  if  the  r*o«ri 
drawer  had  no  effects  in  the  hands  of  the  drawee,  and  no  ■-  -^ 
reasonable  expectation  that  the  bill  would  be  honored  ;(^)  or  if  the 

[a)  Hobbs  v.  Christmas,  Sittings  after  Mms.  T.  1831 ;  Kendrick  o.  Lomas, 
2  G.  &  J.  405 ;  2  Tjrw.  438,  s.  c. ;  Rogers  v.  Hunt,  10  Exch.  474. 
(5)  Post,  chapter  zzziii. 

(c)  Bajley ;  Poth.  148 ;  Robins  v,  Qibson,  1  M.  &  S.  288 ;  inde  supra,  chapter 
on  Notice  of  Dishonor. 

(d)  Cromwell  v.  Hynson,  2  Esp.  511. 

(e)  Robins  v.  Gibson,  1  M.  &  Sel.  288 ;  3  Camp.  334,  s.  c.  In  Ex  parte 
Lowenthal,  the  lords  justices  held  that  notice  of  protest  need  not  accompany 
notice  of  dishonor ;  there  was,  however,  evidence  of  a  subsequent  admission : 
L.  R.,  9  Ch.  Ap.  591. 

(/)  Goodman  ».  Harvey,  4  Ad.  So  B.  870  (31  E.  C.  L.  R.) ;  6  N.  &M.  372, 

8.  C. 

iff)  I'^gge  V'  Thorpe,  12  East  171 ;  2  Camp.  310,  a.  c. 

^  If  the  acceptor  of  a  bill  fail  to  pay  it  at  maturity,  so  that  it  is  necessary 
to  protest  it  in  order  to  charge  the  drawer  and  indorser  with  damages,  the 
acceptor  is  liable  to  refund  the  notarial  fee :  Tichner  v.  Branch  Bank,  3  Ala- 
bama 135. 

*  It  is  annecessary  that  a  copy  of  the  protest  of  a  foreign  bill  should  be  in- 
cluded in  the  notice :  Dennis  town  v.  Stewart,  17  Howard  606. 
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drawer  has  admitted  his  liability,  by  promising  to  pay.  "  By  the 
drawer's  promise  to  pay,"  observes  Lord  Ellenborough,  "he  ad- 
mits the  existence  of  everything  which  is  necessary  to  render  him 
liable.  When  called  upon  for  payment  of  the  bill,  he  ought  to  have 
objected  that  there  was  no  protest.  Instead  of  that  he  promises 
to  pay  it.  I  must,  therefore,  presume  he  had  due  notice,  and  that 
a  protest  was  regularly  drawn  up  by  a  notary.  **( A) 

And  it  is  said  that  where  the  drawer  adds  a  request  or  direction 
that,  in  the  event  of  the  bill  not  being  honored  by  the  drawee,  it 
shall  be  returned  without  protest,  by  writing  the  words  "  refour 
sans  protSt^**  or  ^^aansfrais"  a  protest  as  against  the  drawer,  and 
perhaps  as  against  the  indor8ers,(e)  is  unnecessary.^ 

Inland  bills  may  be  protested  for  non-payment  under  the  9  &;  10 
Will.  3,  c.  17,  and  for  non-acceptance  under  the  8  &  4  Anne,  c.  9. 
But  it  has  been  held  that  a  protest  is  unnecessary,  except  to  enable 
the  holder  to  recover  interest  ;(A;)  and  subsequent  and  uniform 
practice,  confirmed  by  a  late  decision,(Q  has  settled  that  it  is  super- 
fluous even  for  this  purpose. 

Foreign  bills  are  very  frequently  protested,  both  for  non-accept- 
ance and  non-payment ;  but  a  protest  is  hardly  ever  made  for  non- 
acceptance  of  an  inland  bill,  though  it  is  sometimes  protested  for 
non-payment. (w)^  It  is  conceived  that  a  protest  of  an  inland  bill 
is  unknown  to  the  common  law,  and  must,  therefore,  derive  its  effi- 
cacy from  the  above  enactments ;  from  which  it  will  follow  that  it 

(h)  Gibbon  v,  Coggon,  2  Camp.  188 ;  Patterson  v.  Beecher,  6  Moore  319 ; 
Greenway  v.  Hindley,  4  Gamp.  62, 

(i)  1  Pardessus  540 ;  Ghitty,  lOth  ed.  114. 

(k)  Harris  t?.  Benson,  2  Stra.  910. 

(I)  V^indle  v,  Andrews,  2  B.  &  Aid.  696  }  2  Stark.  425  (3  £.  G.  L.  R.),  s.  c. 

(m)  Kyd  95  ;  2  &  3  Will.  4,  o.  98. 

^  Protest  for  non-payment  is  not  necessary  to  charge  the  acceptor  with  the 
principal  sum ;  but  if  no  other  evidence  of  a  demand  is  given  a  protest  is 
necessary  to  charge  him  with  interest :  Lang  r.  Brailsford,  1  Bay  222. 

'  When  a  protest  for  non-acceptance  as  well  as  non-payment  is  necessary, 
see  Brown  v.  Barry,  3  Dall.  368 ;  Glarke  v,  Bussell,  Ibid.  424 ;  Read  v.  Adams, 
6  Serg.  &  Rawle  356 ;  Lennox  v.  Leverett,  10  Mass.  5 ;  Duncan  v.  Gourse,  1 
Rep.  Const.  Gt.  103 ;  Phillips  v.  McCurdy,  1  Har.  &  Johns.  187 ;  Thompson 
©.  Gumming,  2  Leigh  321 ;  Martin  v.  Ingersoll,  8  Pick.  1 ;  Chase  v,  Taylor, 
4  Har.  &  J.  54 ;  Fleming  r.  McGlure,  1  Brevard  428.  Waiver  of  notice 
and  protest  is  a  waiver  of  demand :  Walker  v.  Papper,  2  Utah  96. 
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is  applicable  only  to  such  instruments  as  are  therein  described,  and 
that  the  steps  therein  required  must  be  taken.  As  the  3  &  4  Anne, 
c.  9,  puts  promissory  notes  on  the  same  footing  as  bills,  it  should 
seem  to  authorize  a  protest ;  and  such  protest  is  accordingly  some- 
times ma.de.(n)  It  would,  therefore,  be  of  no  practical  benefit 
further  to  discuss  the  provisions  of  these  too  loosely-drawn  and  ob- 
scure statutes,  with  respect  to  the  protest  of  inland  bills. 

♦The  loss  of  a  bill  is  no  excuse  for  the  absence  of  pro- 
teflt.(<,)  '  •        L  266] 

In  an  action  against  the  drawer  of  a  foreign  bill  protest  must  be 
averred(j9)  as  well  as  proved;  and  it  has  been  held  that  if  protest 
of  an  inland  bill  be  set  forth  in  pleading,  it  must  be  proved.(j) 
But  this  decision  proceeded  on  the  ground  that  an  allegation  of  pro- 
test of  an  inland  bill  involved  a  consequential  claim  for  interest  and 
costs ;  whereas  it  has  been  since  decided  that  such  a  claim  may  be 
made  without  protest.(r) 

In  an  action  on  a  foreign  bill,  presented  abroad,  the  dishonor  of 
the  bill  will  be  proved  by  producing  the  protest,  purporting  to  be 
attested  by  a  notary  public ;  or  if  there  is  not  any  notary  near  the 
place,  purporting  to  have  been  made  by  an  inhabitant,  in  the  pres* 
ence  of  two  witne6ses.(«)  But  a  protest  made  in  England  is  not 
evidence  of  the  presentment  here.(t)^        ' 

(n)  Kyd  97. 

(o)  Pothier  145. 

( J?)  But  the  absence  of  the  allegation  of  protest  in  a  defect  of  form  only  : 
Solomons  v,  Stavely,  3  Doug.  298 ;  Gale  v.  Walsh,  5  T.  R.  239  ;  Armani  v. 
Castrique,  13  M.  &  W.  443. 

(q)  Boulager  v.  Talleyrand,  2  Esp.  550. 

(r)  Windle  9.  Andrews,  2  B.  A;  Aid.  696 ;  2  Stark.  425  (3  E.  C.  L.  R.),  s.  c. 

(a)  Anon.,  12  Mod.  345 ;  Rep.  temp.  Holt  297,  8.  c. 

(t)  Ghesmer  v,  Noyes,  4  Camp.  129. 

^  A  statement  in  a  protest  of  a  bill  for  non-acceptance,  that  the  reason 
given  by  the  drawee  for  non-acceptance  was  that  he  had  no  effects  of  the 
drawer,  is  no  evidence  of  the  want  of  effects :  Damont  v.  Pope,  7  Blackford 
367.  The  notarial  certificate  is  sufficient  proof  of  the  dishonor  of  «  foreign 
bill :  Brydon  r.  Taylor,  2  Harr.  &  Johns.  399 ;  Nicholls  v,  Webb,  8  Wheat 
333 ;  Townsley  v.  Samrall,  2  Peters  179 ;  Lonsdale  v.  Brown,  Ibid.  688 ; 
Chanvine  v.  Fowler,  3  Wendell  173 ;  Bank  v.  Pursley,  3  Monroe  238 ;  Chase 
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A  promise  to  pay  is  good  primd  f tune  evidence  of  protest,  (u)  and 
of  notice  thereof.  (2;) 

(u)  Patterson  v,  Beecher,  6  Moore  319 ;  Gibbons  v.  Cof^gon,  2  Camp.  188 ; 
Campbell  v,  Webster,  15  L.  J.,  C.  P.  4;  2C.  B.  258  (52  E.  C.  L.  R.),  a.  c; 
Greenway  v.  Hindley,  4  Camp.  52. 

(or)  Ibid« ;  Ex  parte  Lo  wen  thai,  L.  R.  9  Ch.  Ap.  591. 

V.  Taylor,  4  Har.  &  Johns.  54.  It  is  only  in  relation  to  foreign  bills  of  ex- 
change that  the  protest  of  a  foreign  notary  is  admissible  in  eridenoe ;  and 
though  a  promissory  note,  payable  in  another  state  or  country,  may,  for  re- 
mittance, answer  the  purpose  of  a  bill  of  exchange,  yet  that  does  not  make 
the  notarial  certificate  evidence  :  Kirtland  v,  Wanser,  2  Duer  278.  A  protest 
is  not  necessary  by  the  law  merchant  to  ^x  the  liabilities  of  the  parties  to  an 
inland  bill.  Demand  and  notice  are  sufficient  But  to  recoyer  damages  it 
must  be  protested,  and  the  fact  averred  in  the  declaration  :  Knott  v.  Yenable, 
42  Alabama  186.  A  notarial  protest  is  not,  in  cases  of  inland  bills  and  prom- 
issory notes,  evidence  of  demand,  non-payment  and  notice  by  a  notary  when 
given  by  him  :  Bond  v,  Bragg,  17  Illinois  69 ;  McAllister  v.  Smith,  Ibid.  328 ; 
Sumner  v.  Bowen,  2  Wisconsin  524 ;  Sullivan  v,  Dradman,  19  Arkansas  484. 
Where  a  certificate  of  protest  is  properly  authenticated  by  the  seal  of  the 
notary,  no  proof  of  his  signature  or  of  his  authority  to  act  is  necessary : 
Ross  9.  Bedell,  5  Duer  462. 

In  many  of  the  states  there  are  statutes  making  the  certificate  of  a  notary 
public  eYidenee  pritnd  facie  of  the  facts  of  demand  and  notice  on  bills  and 
notes,  leaving  it  open  of  course  to  the  opposite  party  to  contradict  it,  and  this 
he  may  do  by  calling  the  notary  himself  or  his  clerk  as  a  witness :  Ticonie  Bank 
V.  Stackpole,  41  Maine  321  *,  Lewiston  Falls  Bank  v,  Leonard,  43  Ibid.  144 ; 
Golladay  0.  Bank  of  the  Union,  2  Head.  57  ;  Dichenor  v.  Turner,  12  Indiana 
223 ;  Loud  V,  Merrill,  45  Maine  516 ;  Ricketts  o.  Pendleton,  14  Maryland 
320 )  Carnith  0.  Walker,  8  Wisconsin  252 ;  Baumgardner  v.  Reeves,  11  Casey 
250 ;  Adams  v,  Wright,  14  Wisconsin  408 ;  Simpson  v.  White,  40  New  Hamp- 
shire 540;  Gillespie  v.  Neville,  14  California  408 ;  Duchert  v.  Yon  Lilienthid, 
1 1  Wisconsin  56 ;  Reapers'  Bank  v.  Willard,  24  Illinois  439 ;  Rindshoff  v. 
Malone,  9  Iowa' 450;  Bradshaw  v.  Hedge,  10  Ibid.  402;  Brooks  v.  Day,  11 
Ibid.  46 ;  Kern  v.  Von  Phul,  7  Minnesota  426 ;  Union  Bank  v,  Humphreys, 
48  Maine  172 ;  Coleman  v.  Smith,  2  Casey  255 ;  McFarland  v.  Pico,  8  Cali- 
fornia 626 ;  Sherer  v.  Eastern  Bank,  9  Casey  134 ;  O'Neil  v.  Dickson,  11 
Indiana  253. 
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W^EN  acceptance  is  refused,  and  the  bill  is  protested  for  non- 
acceptance,  or  where  it  is  protested  for  better  security,  any  person 
may  accept  it  supra  protest^ip)  for  the  honor  of  the  drawer  or  of 
any  one  of  the  indorsers.  The  method  of  accepting  supra  protest 
is  said  to  be  as  follows,  viz. :  the  acceptor  supra  protest  must  per- 
sonally appear  before  a  notary  public,  with  witnesses,  and  declare 
that  he  accepts  such  protested  bill  in  honor  of  the  drawer  or 
indorser,  as  the  case  may  be,  and  that  he  will  satisfy  the  same  at 
the  appointed  time ;  .and  then  he  must  subscribe  the  bill  with  his 
own  hand,  thus — "  Accepted  supra  protest  in  honor  of  A.  B.,** 
etc.  ;(<?)  or,  as  it  is  more  usual,  *' Accepts  S.  P."     And  a  general 

(a)  Called  in  French,  '^  Acceptation  par  Intervention,"  Code  de  Commerce 
126. 

(6)  I  am  not  aware  of  any  authority  to  show  that  there  may  be  an  accept- 
ance for  honor  without  a  protest,  and  the  statute  6  A;  7  Will.  4,  c.  58,  seems 
to  assume  that  bills  accepted  for  honor  are  always  protested  ;  see  Vandewall 
p.  Tyrrell,  M.  &  M.  87 ;  Geralopulo  ».  Wieler,  10  C.  B.  690  (70  E.  C.  L.  R.) ; 
Bayley,  6th  ed.  181;  Noguier,  Lettres  de  Change,  ss.  584-591.  Unless,  in- 
deed, there  be  a  direction  to  another  person  in  case  of  need :  Chitty  165,  236. 
Where  the  direction,  in  case  of  need,  is  appended,  it  is  said  to  be  necessary 
to  present  a  foreign  bill  to  that  other  person.  But  then  he  is  more  properly 
an  original  alternative  drawee  than  an  acceptor  for  honor.  As  to  a  direction 
*'  in  case  of  need  "  on  an  indorsement,  see  Leonard  o.  Wilson,  2  C.  &  M.  589. 
There  seems  from  that  case  no  obligation  to  present  an  inland  bill  (where  the 
direction  in  case  of  need  is  given  by  an  indorser)  to  the  party  to  whom  in 
case  of  need  it  may  be  presented.  The  referee,  in  case  of  need,  appointed  by 
the  indorser  though  agent  to  pay  the  bill  is  not  agent  to  receive  notice  of  dis- 
honor: In  re  Leeds  Banking  Company,  Law  Rep.,  1  £quity  76;  35  L.  J., 
Ch.  33. 

(c)  Beawes,  pi.  38. 
26 
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acceptance   supra  protest  which   does   not   *expre88  for 
whose  honor   it  is  made  is  considered  as  made  for  the 
honor  of  the  drawer.(d) 


Any  person  may  accept  a  bill  supra  protest ;  and  the  drawee 
himself,  though  he  may  refuse  to  accept  the  bill  generally,  may  jet 
accept  it  supra  protest^  for  the  honor  of  the  drawer  or  of  an 
indorser.(^)  And  though  we  have  seen  that,  after  one  general 
acceptance,  there  cannot  be  another  acceptance,(/)  yet,  when  a 
bill  has  been  accepted  supra  protest^  for  the  honor  of  one  party, 
it  may,  by  another  individual,  be  accepted  supra  protest^  for  the 
honor  of  another.(^)  In  no  one  case  is  the  holder  obliged  to  take 
an  acceptance  for  honor.(Ay 

The  holder  of  a  dishonored  bill,  who  is  offered  an  acceptance  for 
the  honor  of  some  one  of  the  preceding  parties  to  the  bill,  should 
first  cause  the  bill  to  be  protested,  and  then  to  be  accepted  supra 
protest^  in  the  manner  above  described.  At  maturity  he  should 
again  present  it  to  the  drawee  for  payment,  who  may,  in  the  mean- 
time, have  been  put  in  funds  by  the  drawer  for  that  purpose.  If 
payment  by  the  drawee  be  refused,  the  bill  should  be  protested  a 
second  time  for  non-payment,(i)  and  then  presented  for  payment 
to  the  acceptor  for  honor.(Ar)  Doubts  having  arisen  as  to  the  day 
when  the  bill  should  be  again  presented  to  the  acceptor  for  honor, 

(d)  Chitty,  9th  ed.  344 ;  Beawes  39. 

(e)  Beawes  33.  And  it  has  been  held  in  America  that  it  is  no  objection 
that  the  acceptor  supra  protest  takes  the  guarantee  of  the  drawee :  Bylee  on 
Bills,  6th  American  edition  403. 

(f)  Jackson  v,  Hadson,  2  Gamp.  447. 
{g)  Beawes,  pi.  42. 

(A)  Mbtford  v.  Walcott,  12  Mod.  410 ;  1  Ld.  Rajm.  575,  s.  c! ;  Beawes  37 ; 
Gregory  v.  Walcup,  Comb.  76 ;  Pillans  ».  Van  Mierop,  3  Burr.  1663. 
(t)  Uoare  v,  Cazenove,  16  East  391. 
\k)  Williams  r.  Germaine,  7  B.  &  C.  477  (14  E.  C.  L.  R.) ;  1  M.  4  R. 

^94,  s.  c. 

t  — — — — ■  — 

• 

'^  A  stranger  to  the  drawer  and  indorser  of  a  bill  may  intervene  supm 
protest^  and  accept.  And  it  is  no  objection  to  such  intervention  (and  do<^ 
not  impair  such  acceptor's  remedy  against  the  party  for  whom  he  interveVie^t) 
that  it  is  done  at  the  request  and  under  the  guarantee  of  the  drawee :  Koni:: 
17.  Bayard,  1  Peters  250.  Where  a  bill  is  directed  to  a  particular  person,  no 
other  one  can  accept  it  but  for  the  honor  of  the  drawer :  May  v,  Kelly,  '1' 
Alabama  497. 
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or  referee,  in  case  of  need,  for  payment,  ihe  6  &  7  Will.  4,  c.  58, 
enacts  that  it  shall  not  be  necessary  to  present,  or  in  case  the 
acceptor  for  honor  or  referee  live  at  a  distance,  to  forward  for 
presentment,  till  the  day  following  that  on  which  the  bill  becomes 
due.(2) 

*In  a  case  which  attracted  mnch  attention,  it  was  proved  r^EOf^q-i 
that  where  a  foreign  bill,  drawn  upon  a  merchant  residing 
in  Liverpool,  payable  in  London,  is  refused  acceptance,  the  usage  is 
to  protest  it  for  non-payment  in  London.  The  bill  is  put  into  the 
hands  of  a  notary,  and  he  formerly  used  to  make  protest  at  the 
Royal  Exchange,  but  that  custom  is  obsolete :  the  notary  now  is  merely 
desired  by  the  holder  to  seek  payment  of  the  bill,  and  on  a  declara- 
tion by  the  holder  that  the  drawee  has  not  remitted  any  funds,  or 
sent  to  say  where  the  bill  will  be  paid,  the  notary  at  once  marks 
it  as  protested  for  non-payment.  The  court  (with  the  exception 
perhaps  of  Mr.  J.  Bayley)  seemed  to  think  this  might,  if  the  bill 
were  payable  in  London,  be,  in  ordinary  cases,  sufiScient.  But  they 
were  all  agreed  that  it  would  not  have  been  sufficient  in  the  prin- 
cipal case  to  charge  the  acceptor  supra  protestj  because  the  accept- 
ance was  in  these  words — "  If  regularly  protested  and  paid  when 
due;*'  and  they  said  the  drawees  coujd  not  be  said  to  refuse  unless 
they  were  asked.  The  court  also  appear  to  have  been  clear  that, 
though  there  might  be  cases  in  which  an  exhibition  of  the  bill  to  a 
notary  in  London  is  sufficient,  yet  that  in  all  cases  a  bill  may  be 

(I)  According  to  the  French  law  the  acceptor  for  honor  is  bound  to  give 
notice  to  the  person  for  whose  honor  he  accepts.    *^  L'interybnant  est  tenv 

DB   NOTiriSR    SANS  DBLAI   SON  INTERVENTION  A  CELUI   POUR  QUI   XL  EST  INTSR- 

VENU,"  Code  de  Commerce  127  : — "  Faroe  que  autrement,"  says  Rogron,  "  le 
tireur,  ignorant  ce  qui  est  arriv6,  ponrrait  envoyer  la  provision  au  tir6; 
Pobservation  de  cette  disposition  donne  lieu  k  des  dommages-int6r§ts  centre 
Tacceptenr  par  intervention  si  le  tireur  en  6proave  quelque  pr6jadic6."  But 
according  to  Beawes,  pi.  47,  any  one  accepting  a  bill  supra  protest^  for  the 
honor  of  the  drawers  or  indorsers,  though  without  their  order  or  knowledge, 
has  his  remedy  against  the  person  for  whose  honor  he  accepted.  It  seems 
that,  according  to  the  Scotch  law,  a  holder  may  take  an  acceptance  supra 
protest^  and  yet  sue  the  drawer  or  indorsers :  Thompson  489.  Such  is  cer- 
tainly the  French  law :  '*  Lt  porieur  de  la  lettre  de  change  conserve  tous  ses 
droits  contre  le  tireur  et  les  endosseurs  d  raison  du  defaut  d^  acceptation  par 
cdui  sur  qui  la  lettre  etait  tirie,  nonobstant  toutes  aeaptations  par  interven- 
tion:'   Code  de  Comm.  128. 
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sent  to  the  drawee,   and  indeed  that  such  is  the  more  regular 
course,  (tw)^ 

By  the  2  &  3  Will.  4,  c.  98,  it  is  enacted  that  all  bills  made  pay- 
able by  the  drawee  in  any  place  other  than  his  residence  are,  on 
non-acceptance,  to  be  without  further  presentment  protested  for 
non-payment  in  the  place  where  they  are  made  payable. 

The  undertaking  of  the  acceptor  supra  protest  is  not  an  abso- 
lute engagement  to  pay  at  all  events,  but  only  a  collateral  condi- 
tional engagement  to  pay  if  the  drawee  do  not.  ^'  It  is,'*  says  Lord 
EUenborough,  '^  an  undertaking  to  pay,  if  the  original  drawee, 
upon  a  presentment  to  him  for  payment,  should  persist  in  dishonor- 
ing the  bill,  and  such  dishonor  by  him  be  notified  by  protest  to  the 
r*2701  P®^^^^  *who  has  accepted  for  honor."(n)  The  learned 
judge  proceeds  to  lay  down  the  doctrine  that  a  second 
protest  is  necessary ;  observing  :  The  use  and  convenience,  and,  in- 
deed, the  necessity  of  a  protest  upon  foreign  bills  of  exchange  in 
order  to  prove,  in  many  cases,  the  regulai*ity  of  the  proceedings 
thereupon,  is  too  obvious  to  warrant  us  in  dispensing  with  such  an 
instrument  in  any  case  where  the  custom  of  merchants,  as  reported 
in  the  authorities  of  law,  appears  to  have  required  it.(o)     And  a 

(m)  Mitchell  ».  Baring,  10  ^.  £  C.  4  (21  E.  C.  L.  R.) ;  M.  &  M.  381 ;  4  C.  A 
P.  35  (19E.  C.  L.R.),  8.  c. 

(n)  Hoar  v.  Caienove,  16  East  391.  See  Yandewall  v.  Tyrrell, M.  &  M.  87. 
In  America  it  is  held  that  where  a  draft  has  been  protested  for  non-acoept- 
ance,  the  holder  is  not  boand  to  present  it  at  maturity  for  payment :  Exeter 
Bank  r.  Gordon,  8  New  Hamp.  66.  But  this  b  not  so  when  there  has  been 
an  acceptance  supra  protest  An  acceptor  for  the  honor  of  the  drawer  can- 
not recover  against  him  without  proof  of  presentment  for  acceptance  or  pay- 
ment and  refusal,  and  notice  to  the  drawer :  Baring  v.  Clark,  19  Pick.  220. 
He  who  accepts  supra  protest  is  not  liable  anless  demand  of  payment  is 
made  on  the  drawee  and  notice  of  the  refusal  given :  Schofield  v.  Bayard, 
3  Wendell  491.     See  Byles  on  Bills,  6th  American  ed.  404. 

(o)  Ibid. 

'  \Yhere  a  draft  has  been  protested  for  non-acceptance,  the  holder  is  not 
bound  to  present  it  at  maturity  for  payment :  Exeter  Bank  r.  Gordon,  8  New 
Hamp.  66.  But  this  is  not  where  there  has  been  an  acceptance  supra  protest. 
An  acceptor  for  the  honor  of  the  drawer  cannot  recover  against  him  without 
proof  of  a  presentment  for  acceptance  or  payment,  and  refusal  and  notice  to 
the  drawer:  Baring  r.  Clark,  19  Pick.  220.  He  who  accepts  supra  protest  is 
not  liable  unle^  demand  of  payment  is  made  on  the  drawee,  and  notice  of 
his  refusal  giren :  Schofield  r.  Bayard,  3  Wendell  491. 
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second  protest,  for  non-payment  by  the  drawee,  is,  after  accept- 
ance supra  proteatf  equally  necessary,  in  order  that  either  the 
holders  may  charge  the  acceptor  supra  proteaty  or  the  acceptor 
supra  protest  may  charge  the  party  for  whose  honor  the  acceptance 
,  was  given.  The  object  of  an  acceptance  for  honor  is  to  save  to 
the  holder  all  those  rights  which  he  wonld  have  enjoyed  had  the 
bill  been  accepted  in  a  regular  manner.'  If  the  bill  be  drawn  pay- 
able at  a  certain  period  after  sight,  and  accepted  supra  protest,  a 
second  presentment  for  payment,  and  a  protest  and  notice,  is  still 
essential  for  the  purpose  of  enabling  the  holder  to  jsue  either  drawer 
or  acceptor  supra  protest,  or  enabling  the  latter  to  sue  the  party 
for  whose  honor  he  has  accepted.  And  the  time  which  the  bill  has 
to  run  is  computed,  not  from  the  date  of  the  exhibition  to  the 
drawee,  but  from  the  date  of  the  acceptance  supra  protest,{p)  Pre- 
sentment to  the  drawee,  and  protest,  must  be  averred  in  the  declara- 
tion. (9)  The  acceptor  supra  protest  becomes  liable  to  all  parties 
on  the  bill  subsequent  to  him  for  whose  honor  the  acceptance  was 
made.(r) 

The  acceptor  supra  protest  admits  the  genuineness  of  the  signa- 
ture, and  is  bound  by  any  estoppel  binding  on  the  party  for  whose 
honor  he  accepts.  Thus,  where  a  bill  was  *drawn  in  favor  r^oTil 
of  a  non-existing  person  or  order,  but  the  name  of  the 
drawer  and  the  name  of  the  payee  and  first  indorser  were  both 
forged  and  the  defendant  accepted  for  the  honor  of  the  drawer,  it 
was  held  that  the  defendant  was  estopped  from  disputing  that  the 
drawer's  signature  was  genuine,  and  that  the  bill  was  drawn  in 
favor  of  a  non-existing  person,  was  negotiable,  and  had  become 
payable  to  bearer.  (8.) 

By  acceptance  supra  protest,  the  party  for  whose  honor  it  was 
made,  and  all  parties  antecedent  to  him,  become  liable  to  the  accept- 
or supra  protest  for  all  damages  which  he  may  incur  by  reason  of 
his  acceptance,  (t)     The  acceptor  supra  protest,  where  the  bill  has 

(p)  Williams  9.  Germaine,  7  B.  A;  G.  468  (14  E.  C.  L.  R.) ;  1  Man.  &  R.  394, 
403,  s.  c. 

(q)  Ibid. 

(r)  Hoar  r.  Cazenove,  16  iBast  391 ;  Baylej,  6th  ed.  178 ;  Beawes  33 ; 
Marias  21 ;  Ex  parte  Wackerbath,  5  Ves.  574. 

(«)  PhUlips  V.  Im  Thum,  L.  R.,  1  C.  P.  220. 

(i)  Beawes  47. 
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against  the  party  for  whom  the  payment  was  made,  and  against  all 
other  parties  to  whom  the  party  coald  have  *re8orted  for 
^  -'  reimbur8ement.(e)  Bat  he  thereby  discharges  all  the  sub- 
sequent parties,  although  that  discharge  does  not  preyent  his  rely- 
ing on  any  title  they  may  have.(/)^ 

A  man  paying  for  honor  of  an  indorser  may,  if  he  choose,  give 
immediate  notice  to  the  prior  indorsers,  but  he  is  not  bound  so  to 
do.  He  may,  if  he  please,  send  the  prot^t  or  the  bill  or  notice  to 
the  indorser  for  whose  honor  he  pays,  and  any  subsequent  regular 
notice  given  by  that  party(^)  will  suffice. 

It  is  conceived  that  a  man  cannot,  by  paying  supra  protest,  re* 
vive  the  liability  of  an  indorser  already  discharged  by  laches. 

And  where  a  party  pays  generally  for  honor,  without  a  protest, 
a  bill  already  indorsed  in  blank,  he,  as  an  indorsee,  may,  it  seems, 

» 

sue  any  party  on  the  bill.(A) 

The  most  obvious  and  advantageous  course  to  be  pursued  by  a 
man  desiring  to  protect  the  credit  of  any  party  to  a  dishonored  bill 
is  simply  to  pay  the  amount  to  the  holder  and  take  the  bill  as  an 
ordinary  transferree. 

But  the  holder  may  possibly  object ;  for  example  the  bill  may 
not  have  been  indorsed  in  blank,  and  the  holder  may  refuse  to  in- 
dorse even  sans  recourse.  In  such  an  event  a  payment  supra 
protest  becomes  essential. 

(e)  Bayley,  6th  ed.  318. 

(/)  "  ^cloi  qui  paie  ane  lettre  de  change  par  iDtenrentioii  est  8abrog6  aux 
droits  du  porteur.  .  .  .  Si  lepaiement  par  interyention  est  fait  pour  le  compte 
du  tireur  tous  les  endosseurs  sont  ]ib4r6s.  SUl  est  fait  pour  un  endossenr, 
les  endosseurs  subs^quents  sont  Iib6r6s :"  Code  de  Commerce,  Art.  159.  In 
America  it  is  held  that  an  acceptor  supra  protest,  for  the  honor  of  the  first 
indorser  J  may  require  as  a  condition  of  payment  that  the  holder  shall  indorse 
the  bill  to  him.    See  Byles  on  Bills,  6th  American  ed.  408. 

(g)  Goodall  v.  Polhill,  14  L.  J.,  C.  P.  146  -,  1  C.  B.  233  (50  B.  C.  L.  R,),  s.  c. 

(A)  Mertcns  v,  Winnington,  1  Esp.^llS.  But  see  the  observations  on  this 
case  by  Lord  Campbell  in  Ex  parte  Wylde,  30  L.  J.,  Bky.  10. 

^  An  acceptor  supra  protest j  for  the  honor  of  the  first  indorser,  may  require 
as  a  condition  of  payment  that  the  holder  shall  indorse  the  bill  to  him  :  Free- 
man 0.  Perot,  2  Wash.  C.  C.  485. 
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The  party  paying  9upra  protest  has  also  his  remedy  against 
the  acceptor,  and  that  whether  the  acceptance,  was  given  for  valae 
or  not,  unless  there  be  an  equity  attached  to  the  bill  amounting  to 
a  discharge.(t) 

*It  is  necessary  that  the  protest  should  be  made  before  p^o^j^n 
payment.(A:)  *■         -■ 

The  law  merchant  as  to  payment  9upra  protest  does  not  extend 
to  promissory  notes,  which  are  not,  like  bills  of  exchange,  instru- 
ments calculated  or  intended  for  circulation  all  over  the  globe. 
Whoever,  therefore,  pays  a  note  for  another  person  without  authority, 
express  or  implied,  does  so  at  his  peril.  (Z) 

In  ordinary  cases,  however,  where  the  note  is  indorsed  in  blank, 
he  of  course  becomes  a  transferree  of  the  note. 

{%)  Ex  parte  Wackerbath,  5  Yes.  574 ;  Ex  parte  Swan,  L.  R.,  6  £q.  344, 
explaining  and  overruling  Ex  parte  Lambert,  13  Yes.  179.  A  party  taking  up 
a  bill  for  the  honor  of  any  party  to  it  succeeds  to  the  title  of  the  party  from 
whom  he  took  it,  and  is  in  effect  an  indorsee  by  the  law  merchant,  though  he 
cannot  himself  indorse :  Pothier,  vol.  iv.  pt.  1,  ss.  113,  114.  '*  Au  moyen  du 
paiement  il  demeurera  8ubrog6  en  tous  les  droits  du  porteur,  quoiqu'il  n'en 
ait  pas  de  transport,  subrogation  ni  ordre :"  Noguier,  Lettres  de  Change,  ss. 
584-591. 

(k)  Yandewall  o.  Tyrrell,  1  M.  &  M.  87.  Although  it  need  not  be  drawn 
out  in  full,  or  extended,  as  it  is  called,  till  afterwards :  Geralopulo  v.  Wieler, 
10  C.  B.  690  (70  E.  C.  L.  R.). 

(2)  Story  on  Promissory  Notes,  s.  453. 
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In  general,  it  is  incumbent  on  the  holder  of  a  bill  or  note 
dishonored,  whether  by  non-cceptance(a)^  or  by  ♦non-pay- 


la)  Bleasard  r.  Hirst,  5  Burr.  2672  ;  Goodall  r.  Dolley,  1  T.  R.  712.  And 
the  parties  who  are  entitled  to  notice  of  non-acceptance  are  discharged  for  want 
of  it,  and  are  not  liable  for  subsequent  non-payment :  Roscow  v.  Hardy,  12  East 
434 ;  unless  the  bill  come  into  the  hands  of  a  subsequent  indorsee  for  valae, 
who  was  not  aware  of  the  dishonor:  O'Keefe  v.  Dunn,  6  Taunt.  305  (1  £.  C. 
L.  R.) ;  1  Marsh.  613,  s.  c.  •,  Dunn  o.  O'Keefe,  5  M.  &  S.  282 ;  Whitehead  r. 
Walker,  9  M.  &  W.  506,  s.  c.  See  Goodman  r.  Harvey,  4  Ad.  &  El.  870 
(31  E.  C.  L.  R.) ;  6  N.  &  M.  372.    Where  a  bill  was  reindorsed  to  a  prior  in- 


^  The  drawer  and  indorsers  are  liable  to  an  action  by  the  holder  immedi- 
ately after  the  bill  is  refused  acceptance,  and  before  it  is  payable,  on  giving 
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ment,  to  give  notice  of  that  fact  to  the  antecedent  parties.^  The 
requisites  of  notice  and  the  conseqaences  of  neglect  being  much  the 
same  in  both  cases,  under  the  general  head  of  notice  of  dishonor 
will  be  considered  notice  of  non-acceptance  and  notice  of  non- 
payment* 

In  considering  this  subject,  let  us  inquire — ^first,  what  form  of 
notice  is  required;  secondly,  how  notice  is  to  be  transmitted; 
thirdly,  at  what  place  it  is  to  be  given ;  fourthly,  at  what  time ; 
fifthly,  by  whom  it  must  be  given ;  sixthly,  to  whom ;  seventhly, 
what  are  the  consequences  of  neglect ;  eighthly,  how  notice  may  be 
excused  or  waived ;  and  lastly,  how  it  may  be  proved. 

First,  as  to  the  form  of  the  notice.  Notice  does  not  mean  mere 
knowledge,  but  an  actual  notification.    For  a  man  who  can  be  clearly 

dorser,  and  in  the  interval  had  been  dishonored  by  a  refusal  to  accept,  of 
which  refusal  the  drawer  had  had  no  notice,  it  was  held  that,  the  plaintiff 
declaring  as  immediate  indorsee  of  the  drawer,  the  defendant  might  plead 
those  facts  without  averring  that  the  plaintiff  gave  no  value,  or  was  not  again 
indorsee  before  the  bill  became  due,  or  had  knowledge  of  the  facts :  Bartlett 
tf,  Benson,  15  L.  J.,  Exch.  23  ;  14  M.  &  W.  733  ;  3  D.  &  L.  274,  s.  c. ;  and  if 
notice  of  non-acceptance  be  given,  the  right  to  recover  of  the  prior  parties 
the  full  amount  of  the  bill  immediately,  however  distant  its  maturity,  is 
complete :  Whitehead  v.  Walker,  9  M.  &  W.  506. 

due  notice  of  non-acceptance :  Wallace  o.  Agry,  4  Mason  336 ;  Watson  v, 
Loring,  3  Mass.  557 ;  Lenox  v.  Cook,  8  Mass.  460 ;  Sterry  v.  Robinson,  1  Day 
11 ;  Taan  o.  Le  Gaux,  1  Teates  204 ;  Weldon  o.  Buck,  4  Johns.  144 ;  Win- 
throp  V.  Pepoon,  1  Bay  468 ;  Mason  9.  Franklin,  3  Johnson  202;  Corser  v, 
Craig,  1  Washington  G.  0.  424  ;  Miller  v.  Hackley,  5  Johnson  375  ;  Evans  r. 
Oee,  11  Peters  30;  Evans  v.  Bridges,  4  Porter  348  ;  Wild  v.  Passamaquoddy 
^  Bank,  3  Mason  505.  It  is  not  indispensable  that  a  bill  should  be  presented 
for  acceptance  until  it  becomes  due  ;  but  if  presented  and  not  accepted,  notice 
of  the  non-acceptance  must  by  given  to  the  drawer :  Smith  v.  Roach,  7  B. 
Monroe  17.  The  holder  of  a  bill  of  exchange  may  commence  a  suit  imme- 
diately upon  the  protest  for  non-acceptance :  Roosevelt  v.  Woodhull,  Anthon 
38.  Absence  of  the  drawee  from  home,  when  called  on  for  acceptance,  is  not 
a  refusal  to  accept :  Bank  of  Washington  v.  Triplett,  1  Peters  35. 

^  Where  the  holder  of  an  indorsed  bill  of  exchange,  which  is  not  accepted 
by  the  drawee,  merely  informs  the  drawee  that  he  has  the  biU  but  does  not 
actually  present  it  to  him  for  acceptance,  and  the  drawee  thereupon  tells  him 
that  the  bill  will  not  be  accepted  nor  paid,  the  indorser  is  not  thereby  dis- 
charged, though  no  notice  is  given  to  him  of  the  drawee's  declarations :  Fall 
River  Bank  v.  Willard,  5  Metcalf  216. 
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shown  to  have  known  beforehand  that  the  hill  would  he  dishonored 
is  nevertheless  entitled  to  notice.(i) 

No  particular  form  of  notice  is  required.  It  may  be  either  writ- 
ten or  oral.(cf)^  All  that  is  necessary  is  to  apprise  the  party  liable 
of  the  dishonor((2 )  of  the  hill  in  question,  and  to  intimate  that  he 
is  expected  to  pay  it.  And  an  announcement  of  the  dishonor  will 
(at  least  if  it  come  from  the  holder)  amount  to  a  sufficient  intima- 
tion to  the  indorser  that  he  is  held  liable.(6)    But  where  a  mere 

(6)  See  Burgh  v.  Legge,  5  M.  &  W.418  ;  Gaunt  o.  Thompson,  18  L.  J.,  G.  P. 
127 ;  7  C.  B.  400  (62  E.  G.  L.  R.),  s.  c. 

(c)  The  construction  of  a  parol  notice  is  for  the  jury,  of  a  written  notice 
for  the  court,  and  therefore,  perhaps,  a  parol  notice  may  be  good  where  the 
same  words,  if  in  writing,  might  be  held  insufficient.  See  Metcalfe  v.  Rich- 
ardson, 11  G.  B.  1011  (73  E.  G.  L.  R.) ;  and  Phillips  ».  Gould,  8  G.  &  P.  355 
(34  E.  G.  L.  R.). 

(d)  L  e.  (in  the  case  of  dishonor  by  non-payment),  of  presentment  and  non- 
payment: East  V,  Smith,  16  L.  J.,  Q.  B.  292  ;  4  Dowl.  &  L.  744,  s.  c. 

(e)  It  was  held  in  Furze  v,  Sharwood,  2  G.  &  D.  116 ;  2  Q.  B.  416  (42  £.  G. 
L.  R.),  8.  c,  that  a  notice  of  the  dishonor  of  a  bill  of  exchange  sent  fiy  the 
holder  need  not  contain  an  announcement  that  the  holder  looks  to  the  party 
to  whom  it  is  addressed  for  payment,  but  that  if  the  notice  do  not  come  im- 
mediately from  the  holder,  such  an  intimation  may  perhaps  be  necessary. 

^  Notice  of  non-payment  need  not  be  in  writing  -,  a  verbal  notice  is  suffi- 
cient :  Guyla  r.  Stevens,  4  Wend.  566 ;  Glasgow  v.  Pratte,  8  Missouri  336 ; 
Thompson  v,  Williams,  14  Galifornia  160.  The  payee  of  a  protested  bill 
carried  it  with  the  notarial  certificate  attached  to  the  drawer*s  place  of  busi- 
ness, placed  it  there  before  him,  and  notified  him  of  its  dishonor.  Held  suffi- 
cient, as  no  precise  words  and  no  particular  form  were  necessary  in  giving 
notice,  nor  was  it  required  to  be  in  writing:  Butt  v.  Hoge,  2  Hilton  811. 
Demand  and  refusal  by  the  maker  or  acceptor  are  both  facts  which  in  all 
cases  must  in  some  form  or  other  be  communicated  to  the  indorser  in  the 
notice  of  protest :  Boehme  v.  Garr,  3  Maryland  202.  Any  notice  describing 
the  bill  with  sufficient  certainty,  so  as  to  enable  the  party  to  identify  it,  and 
communicating  its  dishonor,  is  sufficient :  Butt  v.  Hoge,  2  Hilton  81 ;  Gill  v. 
Palmer,  29  Gonn.  54 ;  Burham  v.  Trowbridge,  9  Michigan  209 ;  Davenport 
V.  Gilbert,  4  Bosworth  572;  Thompson  v.  Williams,  14  Galifornia  160*,  Home 
Insurance  Go.  v.  Green,  19  New  York  518  ;  Gook  v.  Litchfield,  2  Bosworth 
137 ;  Renick  o.  Bobbins,  28  Missouri  389  *,  Henry  v.  State  Bank,  3  Indiana 
216 ;  Newberry  o.  Trowbridge,  4  Michigan  391 ;  Gook  v.  Litchfield,  5  Selden 
279 ;  Hodges  v,  Shuler,  24  Barbour  68  ;  Toungs  v,  Lee,  18  Ibid.  187  ;  Man- 
chester Bank  v.  White,  10  Foster  456 ;  Reid  v.  Reid,  11  Texas  585 ;  Youngs 
V.  Lee,  2  Kernan  551 ;  Stephenson  v,  Dickson,  12  Harris  148 ;  Manning  o. 
Hayes,  6  Maryland  5 ;  Williams  v.  Smith,  48  Maine  135  *,  Gates  v.  Bucher, 
60  N.  Y.  518. 
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demand  of  *payment  was  made,  the  court  observed,  "  There  p^o^^i 
is  no  precise  form  of  words  necessary  to  be  used  in  giving  ^  -' 
notice  of  the  dishonor  of  a  bill  of  exchange,  but  the  language 
used  must  be  such  as  to  convey  notice  to  the  party  what  the  bill  is, 
and  that  payment  of  it  has  been  refused  by  the  acceptor.  Here  the 
letter  in  question  did  not  convey  to  the  defendant  any  such  notice ; 
it  does  not  even  say  the  bill  was  ever  accepted.  We,  therefore, 
think  the  notice  was  insufficient. "(/)  Where  the  attorney  for  the 
indorsee  wrote  a  letter  to  the  indorser  to  the  following  effect,  "  A 
bill  for  683Z.,  drawn  by  K.  on  J.  &  Co.,  and  bearing  your  indorse- 
ment, has  been  put  into  our  hands  by  A.,  with  directions  to  take 
legal  measures  for  the  recovery  thereof  unless  immediately  paid  to 
us,"  it  was  held  that  this  letter  was  not  a  sufficient  notice  of  dis- 
honor. "  The  notice  of  dishonor,"  says  Tindal,  C.  J.,  delivering 
the  judgment  of  the  Court  of  Exchequer  Chamber,  "which  is  com- 
monly substituted  in  this  country  in  the  place  of  a  formal  protest 
(such  formal  protest  being  essential  in  other  countries  to  enable  the 
plaintiff  to  recover),  most  certainly  does  not  require  all  the  pre- 
cision and  formality  which  accompanied  the  regular  protest,  for 
which  it  has  been  substituted.  But  it  should  at  least  inform  the 
^  party  to  whom  it  is  addressed,  either  in  express  terms  or  by  neces- 
sary implication^{g)  that  ^the  bill  has  been  dishonored,  and  r^oTQi 
that  the  holder  lool^s  to  him  for  payment  of  the  amount.    - 

See  also  East  v.  Smith,  16  L.  J.,  Q.  B.  292 ;  4  Dowl.  k  L.  744.  The  formal 
protest  itself,  for  which  the  notice  is  sabstitated,  contains  no  such  announce- 
ment. And  see  Miers  o.  Brown,  11  M.  &  W.  372,  where  Mr.  Baron  Alderson 
says,  *'  knowledge  of  dishonor  obtained  by  communication  from  the  holder  of 
the  bill  amounts  to  notice ;''  and  the  obseryations  of  Cresswell,  J.,  in  Gaunt 
V.  Thompson,  18  L.  J.,  C.  P.  128 ;  7  C.  B.  400  (62  E.  C.  L.  R.),  s.  c.  In  King 
V.  Bicklej,  2  Q.  B.  419  (42  E.  C.  L.  R.),  it  was  held  not  necessary  to  state  in 
a  notice  of  dishonor  that  the  holder  looks  to  the  other  party  for  payment, 
and  that  the  mere  sending  of  notice  of  dishonor  is  itself  a  sufficient  intima- 
tion for  that  purpose.  The  following  was  the  form  of  notice :  ^'  Sir,  I  hereby 
give  you  notice  that  a  bill  for  50Z.,  at  three  months  after  date,  drawn  by  J.  L. 
upon  and  accepted  by  J.  E.  of  Blenheim  street,  Chelsea,  and  indorsed  by 
you,  lies  at  No.  6  Ely  Place,  dishonored.  Yours,  etc.,  (signed)  Wh.  King." 
See  Chard  v.  Fox,  14  Q.  B.  200  (68  E.  C.  L.  R.). 

(/)  Hartley  v.  Case,  4  B.  &  C.  339  (10  E.  C.  L.  R.) ;  6  Dowl.  &  R.  505. 

(g)  Perhaps  *' reasonable  intendment'*  would  be  a  more  correct  expression 
than  "  necessary  implication ;"  at  all  events  the  expression  "  necessary  im- 
plication "  is  not  to  be  so  construed  as  to  exclude  the  possibility  of  any  other 
inference :  see  the  obseryations  of  Mr.  Baron  Parke  on  this  expression  in 


278  NOTICE   OF   DISHONOR. 

Looking  at  this  notice,  we  think  no  such  intimation  is  c 
terma  or  is  necessarily  to  he  inferred  from  its  contents." 
further  observed  that  it  was  consistent  with  the  notice  t 
had  never  heen  presented,  but  that  the  plaintiff  intended  t 
excuse  for  non  presentment,  that  the  notice  did  not  Bta 
bill  was  due,  and  might  not  have  been  intended  as  a  n< 
honor,  but  might  have  presupposed  it. (A)' 

Hedgeru.  Stevenson,  2  M.  AW.  799;  6  Dowl  771,8.  C;  Lewis 
6  M.  &  W.  40a 

(A)  Solarte  v.  Palmer,  7  Bing.  530  (20  E.  C.  L.  R.) ;  5  Moo.  & 
&  J.  417  i  1  Tjr.  371,  s.  c. ;  affirmed  id  the  Houee  of  Lords,  18S 
'  C.  194  (27  E.  C.  h.  K.),  where  Parke,  J.,  declared  the  unanimc 
the  judges  preeeot  that  the  letter  of  the  plaintiff's  attomej  dii 
W  Dotice  of  the  dishoDor  of  the  bill,  as  such  a  notice  ought,  ia  i 
or  bj  neceasarj  implication,  to  convej  full  inramatioD  that  the 
dishonored.  And  Lord  Brougham,  C,  on  the  ground  that  aft 
Case,  the  judgment  of  the  Exchequer  Chamber,  and  the  5th  edit! 
on  Bills,  the  case  was  too  clear  for  appeal,  said  that  the  jud 
court  below  must  be  affirmed,  with  costs.  The  propriety  of  tbii 
of  dismissing  the  appeal  with  costs,  as  a  case  too  clear  for  argui 
subject  of  considerable  discussion  among  the  profession  at  the  ti 
cisioDS  in  Hartley  t>.  Case  and  Solarte  t).  Palmer  have  been  fol 
small  inconvenience  to  the  public,  who  are  now  hardlj  safe  in  j 
of  dishonor  without  professional  aid. 
The  following  notices  have  accordingly  been  sinoe  held  tniu^i 
"  The  note  for  200i.,  drawn  by  H.  H.,  dated  I8th  July  last, 
months  after  date,  and  indorsed  by  you,  became  due  jeslerd 

'  Notice  of  the  dishonor  of  a  bill  need  not  state  that  the  h 
the  party  notified  for  payment ;  this  is  implied  by  the  act  of  f 
Cowles  V.  Harts,  3  Conn.  517  ;  Shrieve  v.  Duckham,  1  Litt.  ] 
Cape  Fear  e.  Seawell,  2  Hawks.  560  ;  Warren  b.  Oilman,  5  She 
need  it  state  who  the  holder  is  :  Bradley  r.  Davis,  26  Maine  4i 
V.  Lorain  Bank,  2  Ohio  345.  Notice  that  a  bill  has  been  prot 
payment  is  a  sufficient  notice  of  a  demand  and  refusal ;  Spies 
2  Doug.  425;  Smith  v.  Little,  10  N.  Ilamp.  526;  Pinkham  e.  ] 
174.  See  Piatt  e.  Drake,  1  Doug.  296  ;  Nailor  v.  Bowie,  3  M 
Farmers'  Bank  of  Maryland  v.  Bowie,  4  Ibid.  290  -,  Sasscer  v. 
Bank,  4  Ibid.  409  ;  Townsend  0.  Lorain  Bank,  2  Ohio  345  ;  Bu 
land,  4  Zabriakie  71  ;  Brewster  r.  Arnold,  1  Wisconsin  264.  Tl 
of  non-payment  is  not  notice  is  very  clear,  for  the  notice  must  c 
bolder  himself,  or  some  one  who  is  a  party  ;  for  the  notice  mu 
the  holder  intends  to  stand  on  his  legal  rights  and  to  resort  to  th 
payment :  The  Juniata  Bank  v.  Hale,  16  Serg.  &  Rawle  157. 

A  mistake  in  the  notice  which  cannot  mislead  the  party  will  i 
it;  Cabot  Bank  p.  Warner,  10  Allen  522;  W&lmsley  p.  Acton, ' 
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*It  is  to  be  observed,  however,  that  the  expressions  of  the 
judges  in  Solarte  v,  Pahner  are  not  the  language  of  the 
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turned  to  me  unpaid.  I  therefore  request  you  will  let  ine  have  the  amount 
forthwith.'*  *^  These  facts,"  says  Tindal,  C.  J.,  "  are  compatible  with  an  entire 
omission  to  present  the  note  to  the  maker :"  Boulton  v,  Welsh,  3  Bing.  N.  C. 
688  (32  £.  G.  L.  R.) ;  4  Scott  425,  s.  c. 

"  Sir,  A  bill  for  302.,  dated  the  18th  August,  1837,  at  three  months,  drawn 
and  indorsed  by  R.  Everett  upon  and  accepted  by  W.  Tuck,  and  indorsed  by 
you,  lies  at  my  office  due  and  unpaid.  I  am,  etc.,  S.  J.  Stdnet  :"  Phillips  o. 
Gould,  8  C.  &  P.  355  (34  E.  C.  L.  R.). 

'*  Messrs.  Strange  &  Co.  inform  Mr.  James  Price  that  Mr.  John  Betterton's 
acceptance  for  87Z.  5«.  is  not  paid.  As  indorser,  Mr.  Price  is  called  upon  to 
pay  the  money,  which  will  be  expected  immediately.  Swindon,  Dec,  1836  :'^ 
Strange  v.  Price,  10  Ad.  &  El.  125  (37  E.  C.  L.  R.)  j  2  Per.  &  Day.  278,  a.  c. 

"  Sir,  This  is  to  inform  you  that  the  bill  I  took  of  you,  IIL  2a.  6(2.,  is  not 
took  up,  and  is.  6d,  expenses ;  and  the  money  I  must  pay  immediately.  My 
son  will  be  in  London  on  Friday  morning.  Wm.  Messenger  :"  Messenger  v, 
Southey,  1  Man.  &  Gr.  76  (39  E.  C.  L.  R.) ;  1  Scott,  N.  R.  180,  s.  c. 

The  following  notices  of  non-payment  of  six  bills  of  exchange  were  held 
insufficient : 

1.  Sir,  A  bill  for  291.  17 a.  Zd.,  drawn  by  Ward  on  Hunt,  due  yesterday,  is 
unpaid,  and  I  am  sorry  to  say  the  person  at  whose  house  it  is  made  payable 

Bank  r.  Woods,  28  N.  York  545  ;  Wolf  v.  Lauman,  34  Mo.  575  ;  Williams  v. 
Smith,  48  Maine  135 ;  Union  Bank  v,  Humphreys,  Ibid.  172 ;  Lennig^  o. 
Tobey,  4  Clark  275 ;  Wood  v.  Watson,  53  Maine  300 ;  McGune  v.  Belt,  38 
Mo.  281 ;  Artisans'  Bank  o.  Backus,  36  N.  York  100  •,  Myers  v.  Bank  of  Ten- 
nessee, 3  Head  330.  A  notice  dated  on  the  day  following  the  third  day  of 
grace,  and  stating  that  the  note  was  this  day  protested,  is  invalid :  Walmsley 
V.  Acton,  44  Barb.  312.  Notice  must  state  substantially  the  dishonor  of  the 
note :  Fish  v.  Morse,  16  New  Hamp.  271.  Where  a  mistake  in  the  address  of 
a  notice  was  attributable  to  the  peculiarity  of  the  indorser's  signature,  it  was 
held  good :  Manufacturers'  Bank  v.  Hazard,  30  New  York  226.  Notice  may 
be  verbal :  Merritt  v,  Woodbury,  14  Iowa  399.  An  unsigned  notice  is  in- 
valid :  Walmsley  v.  Acton,  44  Barb.  312.  The  person  giving  notice  should 
be  a  party  to  the  bill,  or  some  one  acting  under  the  authority  of  a  party,  and 
liberal  presumptions  will  be  indulged  in  favor  of  such  authority  when  the 
contrary  is  not  made  to  appear :  Payne  v.  Patrick,  21  Texas  680.  The  cashier 
of  a  bank,  which  is  the  holder  of  a  bill,  may  give  notice  of  its  non-payment: 
Bank  of  Missouri  v.  Yaughan,  36  Mo.  90.  A  printed  notice,  including  signa- 
ture of  notary,  is  sufficient :  Bank  v.  Woods,  28  New  York  541 ;  Spalding  t*. 
Krntz,  1  Dillon  414.  Other  cases  as  to  notice :  Diokenv.  Hall,  87  Pa.  St.  379 . 
John  V.  Selma  Bank,  57  Ala.  96 ;  Van  Brunt  v,  Vaughn,  47  Iowa  145  *,  Cromar 
V.  Piatt,  37  Mich.  132 ;  Bank  v.  Wood,  51  Verm.  471 ;  Slaughter  v.  Farland, 
31  Gratt  134 ;  John  v.,  Bank,  62  Ala.  520 ;  Cox  o.  Bank,  10  Otto  704 ;  Smith 
r.  Miller,  52  N.  Y.  545. 
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*Hoase  of  Lords,  and  it  ia  to  be  borne  in  min 
as  those  expressions  go  beyond  what  was  necess 
the  case  then  under  consideration,  they  are  extra-judic 

don't  Hpeak  very  favorabl;  of  the  acceptor's  punctuality.  I  ah 
you  upon  it  to-day." 

2.  "  Mr.  Maine, — Sir,  This  is  to  give  you  notice  thM  &  bill 
and  accepted  by  Joaiaa  Batemaa  for  iTl.  16*.  9d.,  due  July  1 
paid,  and  liee  due  at  Mr.  J.  Furze's,  65  Fleet  street." 

3.  "  Sir,  Mr.  Howard's  acceptance  for  211.  4a.  4d.,  due  on  S 
paid.  He  bas  promised  to  pay  it  in  a  week  or  ten  days.  I  8 
see  yon  upon  it  as  early  as  possible." 

4.  "  Sir,  This  is  to  give  you  notice  that  a  bill  for  176i.  15». 
Samuel  Maine,  accepted  by  0.  Clieby,  dated  May  7,  1835,  al 
lies  due  and  unpaid  at  my  house." 

■').  "  P.  JobnsoD,  Esq., — Sir,  Tbis  ia  to  ^ve  you  notice  that 
7d.,  drawn  by  Samuel  Maine,  accepted  by  Richard  Jones,  i 
1335,  at  four  months,  lies  due  and  unpaid  at  my  house." 

6.  "  P.  Johnson,  Esq.,— Sir,  This  is  to  give  you  notice  that 
lOs.,  drawn  by  Samuel  Maine,  and  accepted  by  O.  Parker,  i 
1835,  lies  due  and  unpaid  at  my  house :"  Furie  e.  Sharwood 
L.  J.,  Q.  B.  19  ;  2  Q.  B.  388  (42  E.  C.  L.  R.),  s.  c. 

But  tbe  followmg  haie  been  held  to  be  aufflcient  notices  of  d 

"  Sir,  A  bill  drawn  by  you  upon  and  accepted  by  Mr,  Joel 
31Z.  3s.,  due  yesterday,  is  dishonored  and  unpaid  ;  and  I  am 
yon  notice  thereof  to  request  that  the  same  may  he  immediate 
etc.,  H.  D.  RusBBDRV :"  WoodthorpeV  Lawes,  2  M.  A  W.  109 

"  Sir,  The  bill  for  £■ ,  drawn  by  yoo,  is  this  day  raturnei 

to  which  your  immediate  attention  is  requested."  [Signed  by 
GrugeoD  v.  Smith,  6  Ad.  k  Ell.  499  (33  £.  C.  L,  R.) ;  2  Not.  j 

"  Sir,  I  am  desired  by  Mr.  Hedger  to  give  jou  notice  that  a  ) 
for  99f.  ISj.,  payable  to  your  order  two  months  after  tbe  date  t 
due  yesterday,  and  has  been  returned  unpaid,  and  I  have  to  n 
please  remit  tbe  amount  thereof  with  la.  dd.  noting,  free  of  pos 
of  post.  I  am,  etc.,  Jones  Spvek  :''  Hedger  c.  Stevenson,  2  U 
Dowl.  771,8.0. 

"Your  bill  is  unpaid:"  '^noting,  b»:"  Armstrong  n.  Chri 
687  (57  E.  C.  L.  B.) ;  17  L.  J.,  0.  P.  121. 

"  Tonr  note  has  been  returned  dishonored,"  is  sufficient,  wit 
"  your  note  has  been  presented  for  payment :''  Edmonds  v.  < 
183. 

"  Messrs.  Houlditch  are  surprised  that  Mr.  Cauty  has  not  1 
lin's  bill  according  to  his  promise  ;  are  also  surprised  to  bear 
bill  was  returned  to  the  holder  unpaid." 

Tbis  notice  was  followed  by  a  visit  from  the  indorser  to  th< 
same  day,  in  which  he  promised  to  write  to  tbe  other  parties,  I 
himself,  the  bill  should  be  paid ;  Houlditch  t>.  Cauty,  4  Bing 
E.  0.  L.  R.) ;  2  Scott  209,  s.  c. 
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*The  decision  in  Solarte  v.  Palmer  is  nnqaestionably 
binding  to  this  extent,  that  a  notice  in  those  very  terms'and   *-        -' 

'^  Mr.  Qoniperte, — Sir,  The  bill  of  exchange  for  250/.,  drawn  by  S.  Randall, 
and  accepted  by  Charles  Stretton,  and  bearing  your  indorsement,  has  been 
presented  for  payment  to  the  acceptor  thereof,  and  returned  dishonored,  and 
now  lies  overdue  and  unpaid  with  me,  as  above,  of  which  I  hereby  give  you 
notice.    I  am,  etc.,  C.  Lbwis  :*'  Lewis  v.  Qomperts,  6  M.  &  W.  400. 

"  I  beg  to  inform  you  that  Mr.  D.^s  acceptance  for  200/.,  drawn  and  indorsed 
by  you,  due  31st  July,  has  been  presented  for  payment  and  returned,  and 
now  remains  unpaid :"  Cook  o.  French,  10  Ad.  &  £1.  131  (37  E.  C.  L.  R.) ;  3 
Per.  &  D.  596,  s.  c. 

"  Dear  Sir,  To  my  surprise  I  have  received  an  intimation  from  the  Birming- 
ham and  Midland  Counties  Bank  that  your  draft  on  A.  B.  is  dishonored,  and 

1  have  requested  them  to  proceed  on  the  same:"  Shelton  v.  Braithwaite,  7 
M.  &  W.  436. 

"  Sir,  I  am  instructed  by  Mr.  Molineauz  to  give  you  notice  that  a  bill  (de- 
scribing it)  has  been  dishonored,"  etc. :  Stooken  v.  Collin,  9  C.  A;  P.  653  (38 
E.  C.  L.  R.) ;  7  M.  &  W.  515,  s.  c. 

A  party  sent  by  the  holder  of  a  dishonored  bill  of  exchange  called  at  the 
drawer^s  house  the  day  after  it  became  due,  and  there  saw  his  wife,  and  told 
her  that  he  had  brought  back  the  bill  that  had  been  dishonored.  She  said 
that  she  knew  nothing  about  it,  but  would  tell  her  husband  of  it  when  he 
came  home.  The  party  then  went  away,  not  leaving  any  written  notice : 
held  Bufficieilt  notice  of  dishonor :  Honsego  p.  Cowne,  2  M.  &  W.  348. 

*^  James  Courtis  acceptance,  due  this  day,  is  unpaid,  and  I  request  your  m* 
mediate  attention  to  it,''^  was  held  sufficient :  Bailey  9.  Porter,  14  M.  &  W.  44. 
See  the  observations  on  this  case  in  Allen  v.  Edmundson,  17  L.  J.,  Exch.  293 ; 

2  Exch.  719,  s.  c. ;  and  see  Paul  v.  Joel,  3  H.  &  N.  455  ;  28  L.  J.,  Exch.  143  f 
4  H.  ft  N.  355,  affirmed  in  error. 

**  Tour  draft  upon  C.  for  50/.,  due  3d  March,  is  returned  to  us  unpaid,  and 
if  not  taken  up  this  day,  proceedings  will  be  taken  against  you  for  the  recov- 
ery thereof,"  was  held  sufficient:  Kobson  v,  Curlewis,  2  Q.  B.  421  (42  £,  C. 
L.  R.). 

Where  the  holder,  when  the  bill  became  due,  said  to  the  exe<yitor  of  the 
acceptor,  who  was  «lso  indorser,  '^  I  have  brought  a  bill  from  the  plaiatiffs^ 
you  know  what  it  is,"  and  the  defendant  said,  "  I  am  executor  of  the  drawee, 
you  must  persuade  the  plaintiff  to  let  the  bill  stand  over  a  few  days,  because 
the  acceptor  has  been  dead  only  a  few  days.  I  shall  see  the  bill  paid^"  notice 
of  dishonor  was  held  to  be  proved :  Caunt  v,  Thompson,  18  L.  J.,  C.  P.  125 ; 
7  C.  B.  400  (62  E.  C.  L.  R.),  s.  c. 

"  We  beg  to  acquaint  you  with  the  non-payment  of  William  Miles'  accept- 
ance to  James  Wright's  draft  of  29th  December  last,  at  four  months,  50/., 
amounting,  with  expenses,  to  50/.  5<.  1<2.,  which  remit  us  i»  course  of  post 
without  fail,  to  pay  to  Messrs.  Everards  k  Co.,  Lynn,"  was  held  sufficient : 
Everard  v.  Watson,  1  E.  &  B.  801  ^72  £.  C.  L.  R.).  In  this  ease  Lord  Campr 
27 
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under  those  very  circumstances  is  bad  and  ought  to  be  withdrawn 
from  the  jury.  But  in  strictness  this  decision  is  binding  no  further. 
Notwithstanding,  therefore,  the  case  of  Solarte  t;.  Palmer,  the 
true  rule  in  nearly  all  cases  seems  now  to  be  this  :  that  where  a 
notice  of  dishonor  conveys  expressly  or  impliedly  an  intimation  in- 
telligible to  ordinary  understandings  of  dishonor  and  of  demand  of 
payment,  the  notice  is  sufficient. 

The  notice  must  not  so  misdescribe  the  instrument  that  the  defend- 
ant may  be  led  to  confound  it  with  some  other.  Thus,  a  notice  in 
the  following  terms :  ''  I  give  you  notice  that  a  bill  for,  etc.,  at, 
etc.,  dravm  by  you  upon,  etc.,  lies  at,  etc.,  dishonored,"  has  been 
held  insufficient  to  sustain  an  action  against  the  indarBer^  who  is  not 
also  the  drawer,{i)  But  this  is  only  a  nisi  prius  decision  and  doubt- 
ful. It  has  since  been  held  that  if  there  be  more  than  one  bill  to 
which  the  notice  may  apply,  it  lies  on  the  defendant. to  prove  that 
fact.(A;)  And  if  a  note  be  improperly  called  a  bill  it  is  no  objec- 
tion,(2)  nor  if  a  bill  be  improperly  called  a  note,(m)  nor  if  the  char- 
acters of  drawers  and  acceptors  of  a  bill  be  transposed.(n) 

In  short,  that  a  misdescription  which  does  not  mislead  is  imma- 

bell  expressed  his  regret  at  the  decision  of  Solarte  v.  Palmer ;  and  see  Paul  r. 
Joel,  ante. 

It  is  conceiyed  that  the  following  is  the  full  form  of  notice  to  be  given  by 
the  holder  to  an  indorser.  It  may  be  easily  altered  and  adapted  to  circum- 
stances : 

"  No,  1  Fleet  street^  London,  2&th  Sept.  1842. — 5ir,  I  hereby  give  you  notice 

t?iat  the  biU  of  exchange^  dated  22d  ult,,  dravm  by  A,  B,,  of ,  on  C.  D.^of 

^for  lOOLy  payable  one  month  after  date  to  A.  B.  or  his  order,  and  indorsed 

by  you  J  has  been  duly  presented  for  payment ,  but  was  dishonored,  and  is  unpaid* 
I  request  you  to  pay  me  the  amount  thereof  I  am,  sir,  your  obedietit  sertfant, 
O.  H.      To  Mr.  E.  F,,  of (Merchant):^ 

The  construction  of  all  written  instruments  is  for  the  eourt,  but  the  mean- 
ing of  peculiar  expressions,  which  in  particular  places  or  trades  have  a  known 
meaning,  is  for  the  jury :  Hutchison  v.  Bowker,  5  M.  &  W.  542. 

(i)  Beanchamp  v.  Gash,  1  D.  &  R.,  N.  P.  0.  3.  Though  every  indorser  is 
in  the  nature  of  a  new  drawer^*  ante,  p.  153.  But  see  Mellersh  o.  Rippen,  7 
£xch.  578. 

(k)  Shelton  v.  Braithwaite,  7  M.  &  W.  436. 

(I)  Messenger  v.  Southey,  1  Man.  &  Gr.  76  (34  E.  0.  L.  R.) ;  1  Scott,  N.R. 
180,  8.  c.  , 

(m)  Stockman  v.  Parr,  11  M.  A;  W.  809. 

(n)  Mellersh  v.  Rippen,  7  £xch.  578. 
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t6rial,(o)  is  now  the  rule  of  law,  as  well  as  of  convenience  and  jus- 
tice.^ 

It  has  been  held  that  notice  of  dishonor  need  not  state  on 
whose  behalf  payment  is  applied  for,  nor  where  the  biU  is  l7ing,(/?) 
and  a  misdescription  of  the  place  where  the  bill  is  lying  is  immate* 
rial,(9)  unless,  perhaps,  a  tender  were  made  there. 

*If  the  notice,  by  mistake,  misdescribe  the  party  giving 
it,  by  representing  that  it  is  given  by  or  on  behalf  of  A.,    I-        J 
when  in  reality  it  is  given  by  or  on  behalf  of  B.,  it  is,  nevertheless, 
good.     But  the  party  who  receives  the  notice  is  to  be  placed  in  the 
same  situation  as  if  the  notice  had  really  been  given  by  A.,  and  is 

(o)  Bromage  v.  Vaughan,  9  Q.  B.  608  (58  £.  C.  L.  R.) ;  Mellersh  r.  Rippen, 
supra;  Dennistoan  v,  Stewart,  17  Howard,  American  Rep.  606/,  Harphan  v. 
Child,  1  F.  &  F.  652. 

{p)  Woodthorpe  r.  Lawes,  2  M.  kW,  109  ;  Hoasego  ».  Cowne,  2  M.  &  W. 
348 ;  Harrison  v.  Roscoe,  15  L.  J.,  Exch.  110;  15  M.  &  W.  231,  s.  c. ;  Max- 
well V,  Brain,  Exch.  1866. 

(q)  Rowlands  v.  Sprinjett,  14  L.  J.,  Exch.  227 ;  14  M.  &  W.  7,  s.  c. 

^  If  in  a  notice  of  non-payment,  dated  on  the  day  the  bill  is  due,  it  is 
stated  by  mistake  that  it  was  protested  the  evening  before,  and  that  the  hold- 
ers look  to  the  indorser  for  payment,  it  is  a  question  for  the  jury  whether  the 
indorser  was  misled :  Ontario  Bank  v.  Petrie,  3  Wend.  456 ;  Ross  v.  Planters' 
Bank,  5  Humphrey  335  ;  Moorman  v.  Bank  of  Alabama,  3  Porter  353 ;  Rowan 
V.  Odenheim^r,  5  Smedes  &  Marshall  44  ;  Mills  v.  U.  S.  Bank,  11  Wheat.  43 ; 
Bank  of  Rochester  v.  Gould,  9  Wendell  279 ;  M'Knight  v.  Lewis,  5  Barb.  S. 
G.  681.  Any  form  of  notice  to  an  indorser  is  sufficient  to  fix  his  liability,  if 
the  instrument  in  question  was  intended  to  be  described  in  such  notice,  and 
the  party  was  not  misled  or  deceived  thereby  as  to  the  instrument  intended  : 
Tobey  o.  Lennig,  14  Penna.  St.  Rep.  483 ;  Kilgore  v.  Bulkley,  14  Conn.  362 ; 
Spann  v.  Baltzell,  1  Branch  301 ;  Crocker  v.  Getchell,  10  Shepl.  392 ;  Cayuga 
County  Bank  e.  Warden,  1  Com  stock  413 ;  Dennistoun  v,  Stewart,  17  How- 
ard, S.  C.  Rep.  606  ;  Toung  v.  Lee,  18  Ibid.  187.  Where  there  is  no  dispute 
as  to  the  facts,  the  sufficiency  of  the  notice  is  a  question  of  law  for  the  court : 
Remer  v.  Downer,  21  Wend.  10 ;  23  Wend.  620 ;  25  Wend.  277  ;  Thompson 
V,  The  State,  3  Hill,  S.  C.  77 ;  Fleming  v.  Fulton,  6  Howard  (Miss.)  473  -, 
Johnston  v.  M'Grim,  4  Devereux  277  ;  Sinclair  v.  Lynch,  1  Speers  244  ;  Piatt 
V.  Drake,  1  Dougl.  296 ;  Dole  v.  Gold,  5  Barb.  S.  C.  490 ;  Nevins  o.  Bank,  10 
Michigan  547  ;  Ricketts  v.  Pendleton,  14  Maryland  320.  The  notice  of  non- 
payment of  a  note  to  charge  an  indorser  must  show  that  the  presentment  was 
made  at  the  proper  time ;  therefore,  where  the  notice  stated  that  the  note  had 
been  **  this  day  presented  for  payment,"  and  payment  refused,  and  the  notice 
was  without  date,  it  was  held  that  it  was  defective :  Wynn  v,  Alden,  4 
Denio  163. 
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at  liberty  to  object  any  inability  in  A.  to  gire  notice ;  as,  for  ex- 
ample, that  A.  had  been  discharged  by  laches,  or  had  no  right  of 
action  on  the  bill.(r) 

It  is  not  necessary  that  a  copy  of  the  protest  should  aocompany 
notice  of  the  dishonor  of  a  foreign  bill.(«)  But  information  of  the 
protest  should  be  sent,(^)  if  the  party  to  whom  notice  is  transmitted 
reside  abroad.(u) 

Secondly,  as  t<>  the  mode  of  transmitting  the  notice. 

Putting  a  letter  into  the  post  is  the  most  common  and  the  safest 
mode  of  giving  notice.  It  is  not  necessary  to  prove  that  the  letter 
was  received,  and  any  miscarriage  will  not  prejudice  the  party  giv* 
ing  notice.(:p)^    It  has  been  ruled  that,  in  London,  delivery  of  a 

(r)  Harrison  v,  Rusooe,  15  L.  J.,  Exoh.  110 ;  15  M.  A^  W.  231,  s.  c. 

(s)  Goodman  v.  Harvey,  4  Ad.  &  £1.  870  (31  £.  C.  L.  R.) ;  6  N.  ft  M.  372, 

8.  C. 

(t)  Rogers  o.  Stephens,  2  T.  R.  713 ;  Gale  o.  Walsh,  5  T.  R.  239  ;  Broogh 
V.  Parkins,  2  Ld.  Rajm.  993;  Oromwell  v,  Hynson,  2  Esp.  511  ;  Robins  o. 
Gibson,  3  Gamp.  334 ;  1  M.  A;  Sel.  188,  8.  c. ;  B.  N.  P.  271. 

(u)  See  the  ohapter  on  Pkotbst. 

(x)  Saunderson  v.  Judge,  2  II.  Bl.  509 ;  Kuf  h  r.  Weston,  3  Sep.  54 ;  Parker 
p.  Gordon,  7  East  385 ;  3  Smith  358,  8.  c. ;  Langdon  v.  Hulls,  5  Esp.  157 ; 
Dobree  v,  Eastwood,  3  G.  &  P.  250  (14  E.  G.  L.  R.) ;  Stocken  «.  Gollin,  7  M. 
ft  W.  515  ;  9  G.  ft  P.  653  (38  E.  G.  L.  R.),  8.  c. ;  Woodoook  «.  Houldsworth, 
16  L.  J.,  Exch.  49 ;  16  M.  ft  W.  126,  8.  c. ;  Mackay  e.  Jodkins,  1  F.  ft  F.  2(18. 

*  In  order  to  charge  an  indorser,  where  it  is  proper  to  send  notice  of  pro* 
test  by  mail,  which  was  not  received  in  due  coarse,  the  oimm  is  upon  the 
plaintiff  to  show  that  the  notice  was  properly  mailed :  Friend  p.  Wilkinson, 
9  Grattan  31.  If  it  appears  from  the  testimony  of  several  witnesses  that  in 
the  regular  routine  of  the  holder's  business  notioe  must  have  been  mailed  on 
the  proper  day,  if  at  all,  and  it  appear  that  it  was  received,  it  will  be  pre- 
sumed to  have  been  mailed  at  the  proper  time  :  Gommercial  Bank  v.  Strong, 
2  Williams  316.  A  post*mark  is  primd  facie  evidence  that  a  notice  was  mailed 
on  that  day  :  Early  v.  Preston,  1  Patton  ft  Heath  228 ;  Grawford  9.  Branch 
Bank,  1  Alabama  295.  Proof  of  the  fact  that  notioe  was  given  is  primd  facU 
evidence  that  it  was  in  proper  form :  Burgess  v.  Yreeland,  4  Zabriskie  71. 
Parol  evidence  of  notice  may  be  given  though  the  notice  was  in  writing,  and 
the  defendant  not  called  on  to  produce  it :  Scott  v.  Betts,  Hill  ft  Denio  363  *, 
Burgess  o.  Yreeland,  4  Zabriskie  71 ;  Paten  v.  Lent,  4  Duer  231.  As  to  evi- 
dence of  notice,  see  Falconer  v.  Rogers,  Hill  ft  Denio  127  |  Worley  v.  Wal- 
dran,  3  Sneed  548 ;  Massachusetts  Bank  v.  Oliver,  10  Gushing  557 ;  Cabot 
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letter  to  a  bellman  in  the  street  is  not  sufficient,  and  that  it  should 
be  posted  either  at  the  general  post-office  or  at  an  authorized  re- 
ceiving house,  (y) 

It  is  not  sufficient  that  the  letter  be  directed  generally  to  a  per* 
son  at  a  large  town ;  as,  for  example,  to  ^^Mr.  Haynes,  Bri8tol/'(z) 
without  specifying  in  what  part  of  it  he  resides,  unless  where  the 
person  to  whom  the  letter  is  sent  is  the  drawer  of  the  bill,  and  has 
dated  it  in  an  equally  general  manner.(a)  But  if  he  has  done  so, 
then  the  sending  of  a  *Ietter,  with  an  address  as  general  to  p^oooT 
the  drawer's  description,  as  "  T.  M.  Barron,  Esq.,  London,"  ^  J 
will  at  least  be  evidence  from  which  the  jury  may  infer  daenotice.(5y 

(y)  Hawkins  f),  Rutt,  Peake's  N.  P.  C.  186  ;  but  see  Pack  v.  Alexander,  3 
M.  &  Sco.  789,  and  Skilbeck  v.  Garbett,  14  L.  J.,  Q.  B.  339 ;  7  Q.  B.  846  (53 
£.  G.  L.  R.),  8.  c.  "  A  bellman,"  says  Lord  Denman,  *'  is  an  ambulatory 
post-office." 

(2)  Walter  v.  Haynes,  R.  &  M.  149. 

(a)  Mano  9.  Moore,  1  R.  &  M.  249 ;  Clarke  «.  Sharpe,  3  M.  &  W.  166  ;  1 
Hor.  k  H.  35,  s.  c. ;  Siggers  v,  Browne,  1  Moo.  &  Rob.  520 ;  Burmester  0. 
Barron,  17  Q.  B.  828  (79  E.  C.  L.  R.). 

(h)  Ibid. 


Bank  r.  Raseell,  4  Gray  167  ;  Beal  0.  Pariali,  24  Barbour  243.  Notice  can- 
not be  proved  by  the  affidavit  of  a  person  deceased,  when  it  did  not  appear 
that  the  act  was  done  in  the  regular  course  of  his  business :  Bradbury  0. 
Bridges,  38  Maine  346. 

As  to  notice  of  dishonor  by  post,  see  First  National  Bank  p.  Owen,  23  Iowa 
185;  Citizens'  Bank  v.  Pugh,  19  Loub.  Ann.  43;  Shaw  v,  Neal,  Ibid.  156 
Gallagher  0.  Tyson,  19  Louis.  Ann.  35  ;  Cabot  Bank  v,  Warner,  10  Allen  522 
Lime  Rook  Bank  v.  Hewett,  52  Maine  51 ;  Philipe  v.  Harberlee,  45  Ala.  597 
Miller  e.  Whitfield,  16  Louis.  Ann.  10 ;  Woods  0.  Neeld,  8  Wright  86 ;  True 
V,  Collins,  3  Allen  438 ;  Knott «.  Venable,  42  Ala.  186 ;  Spalding  v.  Krutx,  1 
Dillon  414;  Shelbourne  Falls  National  Bank  v.  Townsley,  102  Moss.  177; 
Williams  0.  Brailsford,  25  Md.  126 ;  Young  v,  Durgin,  15  Gray  264 ;  Lapeyre 
9.  Robertson,  20  Louis.  Ann.  399 ;  McNutt  v.  Jones,  52  Ga.  473.    Where 
indorser  resides  in  a  different  place  from  that  where  demand  is  made,  notice 
of  dishonor  may  be  served  by  mail,  though  he  and  the  holder  reside  in  the 
same  place :  Wynen  0.  Schappert,  6  Daly  558.    Where  in  a  large  city  there 
is  a  regular  penny  post,  it  seems  notice  by  the  post-office,  duly  mailed  in  time, 
is  sufficient  to  charge  the  indorser  residing  in  the  city :  Shoemaker  0.  Me- 
chanics' Bank,  9  P.  F.  Smith  79. 

>  Where  the  indorser  of  a  promissory  note  resides  in  a  town  in  which  there 
are  two  post-offices,  a  notice  of  the  dishonor  of  the  note,  addressed  to  him  at 
the  town  generally,  is  sufficient  prim^/octe;  though  liable  to  be  rebutted  by 
proof  that  he  was  accustomed  to  receive  his  letterrat  one  of  the  offices  only, 
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If  the  notice  to  the  drawer  arrive  too  late,  through  misdirection,  it 
is  for  the  jury  to  say  whether  the  holder  used  due  diligence  to  dis- 
cover the  drawer's  addre8S.(^)  If  the  notice  miscarry  from  the  in- 
distinctness of  the  drawer's  handwriting  on  the  hill,  he  will  not  be 
discharged.(c2) 

Where  a  witness  said  that  the  letter  containing  notice  of  dishonor 
was  put  on  a  table  to  be  carried  to  the  post-office,  and  that  by  the 
course  of  business  all  letters  deposited  on  this  table  were  carried  to 
the  post-office  by  a  porter,  Lord  Ellenborough  said,  ''  You  must  go 
further ;  some  evidence  must  be  given  that  the  letter  was  taken 
from  the  table  in  the  counting-house  and  put  into  the  post-office. 
Had  you  called  the  porter  and  he  had  said  that  although  he  had  no 
recollection  of  the  letter  in  question,  he  invariably  carried  to  the 
post-office  all  the  letters  found  upon  the  table,  this  might  have  done,(6) 
but  I  cannot  hold  this  general  evidence  of  the  course  of  business  in 
the  plaintiff's  counting-house  to  be  Bufficient."(/ )  The  post-marks 
in  town  or  country,  proved  to  be  such,  are  evidence  that  the  letters 
on  which  they  are  were  in  the  office  to  which  those  marks  belong 
at  the  time  of  the  dates  of  such  marks.(^)  But  they  are  not  con- 
clusive evidence.  (A) 

A  duplicate  original,  or  an  examined  copy,  or  oral  evidence  of  a 
written  notice  of  dishonor,  is  admissible  without  notice  to  produce 
the  original. (i) 

(c)  Ibid. ;  see  Esdaile  v,  Sowerby,  11  East  114. 

(d)  Hewitt  r.  Thompson,  1  Moo.  &  Rob.  543. 

(e)  So  held  in  Skilbeok  o.  Garbett,  14  L.  J.,  Q.  B.,  388  ;  7  Q.  B.  846  (53 
£.  C.  L.  R.))  s.  0. 

(/)  HetheringtOQ  v.  Kemp,  4  Gamp.  194 ;  Hawkes  v,  Salter,  4  Bing.  715 
(13  £.  C.  L.  R.) ;  1  Moo.  &  P.  750,  8.  p.  ;  and  see  Hagedorn  v.  Reid,  3  Gamp. 
379 ;  1  M.  A;  S.  567,  s.  c. 

(g)  Kent  v,  Lowen,  1  Gamp.  177  ;  Fletcher  v.  Braddyl,  3  Stark.  64  (3  E.  G. 
L.  R.)^  Rex  0.  Plumer,  R.  &  R.  G.  G.  254 ;  Rex  v.  Watson,  1  Gamp.  215 ; 
Langdon  o.  Hulls,  5  Esp.  156  ;  Rex  p.  Johnson,  7  East  65. 

(A)  Stocken  v.  GoUin,  7  M.  &  W.  515 ;  9  G.  &  P.  653,  s.  o. 

(i)  Ackland  v.  Pierce,  2  Gamp.  601  ;   Roberts  v.  Bradshaw,  1  Stark.  28  (2 

and  that  the  holder  of  the  note  might  have  ascertained  that  fact  by  reason- 
able inquiry :  Morton  v.  Westcott,  8  Gushing  435.  Where  an  indorser  re- 
sides in  a  village  where  was  a  post-office,  at  which  he  received  letters,  and  had 
an  office  in  a  neighboring  village,  where  he  received  most  of  his  letters,  it 
was  held  that  notice  of  non-payment  addressed  to  him  at  the  latter  village 
was  sufficient:  Montgomery  Bank  v.  Marsh,  3  Selden  481. 
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Tboagh  there  be  a  general  post,  the  holder  may  Bend  *no-  r4t2fi4i 
tice  by  a  special  messenger  ;(A;)  bat  if  the  notice  be  not 
commnnicated  by  the  special  messenger  till  after  the  day  when  it 
would  have  been  conveyed  by  the  post,  it  is  in8uflBcient.(Z)  Where 
the  communication  by  the  post  is  infrequent,  as  where  the  party  to 
whom  notice  is  to  be  sent  lives  out  of  the  usual  course  of  the  post, 
so  that  a  letter  may,  possibly,  not  reach  him  for  a  fortnight,  he  may 
be  charged  a  reasonable  sum  by  the  holder  for  the  expense  of  a 
special  me8senger.(m) 

Personal  service  of  a  written  notice  is  not  nece88ary.(n) 

In  the  case  of  a  foreign  bill,  it  is  suflBcient  to  send  it  by  the  first 
regular  ship  bound  for  the  place  to  which  it  is  to  be  sent ;  and  it  is 
no  objection  that  if  sent  by  a  chance  ship,  bound  elsewhere,  it  would 
have  arrived  sooner,  ^'  It  is  suflScient  for  a  party  in  India,"  says 
Eyre,  C.  J.,  '^  to  send  notice'by  the  first  regular  ship  going  to  Eng- 
land, and  he  is  not  bound  to  accept  the  uncertain  conveyance  of  a 
foreign  ship.  It  was  enough  to  do  so  by  the  first  ship,  whether 
English  or  foreign,  that  was  going  to  England  in  the  regular  course 
of  conveyance. "(o) 

We  have  already  seen  in  what  cases  a  copy  or  notice  of  the  pro- 
test must  accompany  notice  of  the  dishonor  of  a  foreign  bill. 

Thirdly,  as  to  the  place  at  which  notice  is  to  be  given. 
A  notice  of  dishonor  should  regularly  be  sent  to  the  place  of 
business  or  to  the  residence  of  the  party  for  whom  it  is  designed.(2'y 

E.  G.  L.  R.) ;  Kine  v.  Beaumont,  3  B.  &  B.  288  (7  £.  G.  L.  R.) ;  7  Moore  112, 
8.  c. ;  secus  as  to  a  notice  of  the  dishonor  of  a  hill  not  heing  the  hill  sued  on : 
Lanaase  v.  Palmer,  1  Moo.  &  Mai.  31. 

(k)  Dohree  v.  Eastwood,  3  G.  &  P.  250  (14  E.  G.  L.  R.). 

(I)  Darhishire  v.  Parker,  6  East  3 ;  2  Smith  195,  s.  o.  It  has  heen  held  that 
it  may  arrive  later  during  business  hours  in  the  same  day  without  discharg- 
ing the  indorser :  Bancroft  v.  Hall,  Holt^s  N.  P.  G.  476. 

(m)  Pearson  v.  Grallan,  6  Smith  404. 

(n)  Hobsego  v.  Gowne,  2  M.  &  W.  348. 

(o)  Mttilman  v.  D'Eguino,  2  H.  Bl.  565. 

ip)  It  has  been  held  in  America  that  notice  put  into  the  post-office,  if  the 
parties  live  in  different  places,  is  good.  It  is  otherwise  when  the  parties  re- 
side in  the  same  town. 

'  Notice  put  into  the  post-office,  if  the  parties  live  in  different  places,  is 
good :  Bussard  v.  Levering,  6  Wheat  102 ;  Muim  9.  Baldwin,  6  Mass.  316 ; 
Stanto  9.  Blossom,  14  Mass.  116 ;   Grisson  v,  Williamson,  I  A.  K.  Marshall 
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ft 

^     ^       *I{  a  party  whose  name  is  on  a  bill  direct  a  notice  to  be 
^        -*   Bent  to  him  when  absent  at  a  distance  from  his  residence, 

Where  a  person  has  a  dwelling-house  and  counting-room  in  the  same  town, 
a  notice  sent  to  either  place  is  sufficient. 

The  holder  of  a  bill  or  note  has  a  right  to  adopt  a  private  conveyance  in- 
stead of  the  mail  for  the  receipt  and  transmission  of  notice  to  a  drawer  or  in- 
dorser  of  the  dishonor  thereof ;  but  in  such  case  it  is  incumbent  on  the  holder 
to  show  that  due  diligence  was  used. 

If  a  party  receive  notice  of  the  dishonor  of  a  bill  in  due  time,  he  cannot 
object  to  the  mode  of  conveyance :  see  6th  American  ed.  of  Byles  on  Bills, 
p.  424. 

466 ;  Foster  v.  McDonald,  5  Alabama  376 ;  Warren  v.  Oilman,  5  Shepl.  360 ; 
Lord  9.  Appleton,  3  Shepl.  270 ;  Gindrat  9.  Mechanics'  Bank,  7  Alabama 
324 ;  Ellis  V,  Commercial  Bank,  7  Howard,  Miss.  294 ;  Lindenberger  v.  Beall, 
6  Wheat.  104;  Fish  ».  Jackman,  1  App.  467  ;  Weakly  v.  Bell,  9  Watts  273 ; 
Jones  V,  Lewis,  8  Watt«  &,  S^r^*  ^^  ]  Hazleton  Coal  Co.  v.  Ryernon,  1  Spen- 
cer 129  5  Wilson  ».  Senier,  14  Wisconsin  380 ;  Woods  v,  Neild,  8  Wright  86. 
When  the  indorser  adds  his  address  to  his  signature,  notice  mailed  to  him  by 
that  address  is  sufficient :  Baker  v.  Morris,  25  Barbour  158 ;  Davis  v.  The 
Bank  of  Tennessee,  4  Sneed  390.  Notice  to  an  indorser  sent  by  mail  to  his 
place  of  business  in  another  city,  when  he  resides  in  the  very  place  where  the 
note  is  protested,  is  not  sufficient :  Van  Vechten  v,  Pruyn,  3  Kernan  549. 
Notice  by  mail  is  not  sufficient  when  the  parties  reside  in  the  same  town 
Green  o.  Darling,  3  Shepl.  143  ;  Baily  v»  Bank  of  Missouri,  7  Missouri  467 
Kramer  v,  McDowell,  8  Watts  &  Serg.  138  ;  Ireland  o.  Kip,  10  Johns.  490 
s.  c,  11  Johns.  231 ;  Stephenson  o.  Primrose,  8  Porter  155  ;  Curtis  v.  State 
Bank,  6  Blackford  312 ;  Davis  v,  Gowen,  1  App.  447  ;  Pierce  v,  Pendar,  5 
Mete.  352 ;  Brindley  v,  Barr,  3  Harrington  419 ;  Patrick  v.  Beazley,  6  How- 
ard (Miss.)  609 ;  Wilcox  ».  McNutt,  2  Ibid.  777  ;  Timms  r.  Delisle,  5  Black- 
ford 447 ;  Curtis  o.  State  Bank,  6  Ibid.  312 ;  Ransom  «.  Mack,  2  Hill  587  ; 
Hegatt  p.  Bingaman,  7  Howard  (Miss.)  565;  Manchester  Bank  9.  Fellows, 
8  Foster  302 ;  Cos  tin  v,  Rankin,  3  Jones  (Law)  387  ;  Vance  r.  Collins,  6 
California  435  ;  Davis  t?.  Bank  of  Tennessee,  4  Sneed  390 ;  Bowling  v.  Ar- 
thur, 34  Mississippi  41 ;  Power  v,  Mitchell,  7  Wisconsin  161 ;  Nevins  o. 
Bank,  10  Michigan  547  ;  see  Walters  r.  Brown,  15  Maryland  285.  Notice 
to  an  indorser  may  well  be  sent  through  the  post  office  when  the  place  of 
protest  and  the  residence  of  the  indorser  are  in  the  same  city,  when  the  latter 
is  yet  ten  miles  distant,  and  there  is  a  post-office  there  at  which  it  is  not  sug- 
gested that  the  indorser  does  not  usually  receive  his  letters :  Paton  v.  Lent,  4 
Duer  331 ;  Bonduraut  o.  Everett,  1  Metcalfe  618  ;  Barret «.  £vans,  28  Mis- 
souri 331.  Though  the  first  indorser  lives  in  the  same  town  with  the  maker, 
yet  a  notice  to  him  through  the  post-office  from  a  second  indorser  living  in 
another  town  is  good  :  True  v,  Collins,  3  Allen  438.  It  is  not  that  the  in- 
dorser resides  in  same  town  where  the  protest  is  made  which  entitles  him  to 
personal  notice,  but  that  he  resides  in  the  same  place  with  the  person  who 
gives  the  notice:.  West  River  Bank  v.  Taylor,  7  Bosworth  466.    Where  a 
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BO  thtt  its  transmission  thither  and  thence  to  the  prior  parties  will 
oeoapy  more  time  than  if  the  notice  had  passed  through  the  ordi* 
narj  place  of  residence,  a  notice  to  him  at  the  snhstitated  and  more 
distant  place  will  it  seems  mJt  only  be  a  good  notice  as  against  him, 
bat  also  a  good  notice  as  against  prior  parti6S.(g) 

A  message  sent  to  a  coanting4iouse  within  the  usual  hours  of 
business  has  been  held  sufficient,  though  no  person  be  in  attendance. 
Thus  where  the  holder  sent  to  a  counting-house,  and  the  messenger 
knocked  at  the  outer  door  on  two  successive  days,  making  noise 
sufficient  to  be  heard  by  persons  within,  Lord  Ellenborough  said,(r) 
*^  The  counting-house  is  a  place  where  all  appointments  respecting 
the  business,  and  all  notices,  should  be  addressed ;  and  it  is  the  duty 
of  the  merchant  to  take  care  that  the  proper  person  be  in  attend- 
ance. It  has,  however,  been  argued  that  notice  in  writing  left  at 
the  counting-house  or  put  into  the  post  was  necessary,  but  the  law 
does  not  require  it,  and  with  whom  was  it  to  he  left  ?  Putting  a 
letter  into  the  post  is  only  one  mode  of  giving  notice ;  but,  where 
both  parties  are  residing  in  the  same  town,  sending  a  clerk  is  a 
more  regular  and  less  exceptionable  mode."(^)  But  the  mere  act 
of  going  and  knocking  at  the  door  will  not  sustain  an  allegation  of 
actual  notice,  though  it  may  enlarge  the  time  necessary  for  giving 

{q)  Shelton  v.  Braithwaite,  8  M.  &  W.  252. 

(r)  But  this  case  was  decided  before  Solarte  v.  Palmer,  and  when  the  form 
of  pleading  made  it  unnecessary  to  distinguish  between  actual  notice  and  a 
dispensation  with  notice. 

(a)  Gross  v.  Smith,  1  M.  &  S.  545 ;  Goldsmith  v.  Bland,  Chit.  10th  ed.  319 ; 
Bayley,  6th  ed.  276  ;  Bancroft  v.  Hall,  Holt's  N.  P.  C.  476. 

parson  has  a  dwelling-house  and  counting-room  in  the  same  town,  a  notice 
sent  to  either  place  is  sufficient :  Bank  of  Columbia  r.  Lawrence,  1  Peters 
578.  The  post-mark  on  a  letter  is  not  endence,  per  ae,  that  the  letter  was  de- 
posited in  the  post-office  on  the  day  indicated  by  it ;  but  its  genuineness  be* 
ing  proved  it  is  primd  facie  eridence  to  fix  the  liability  of  a  drawer  of  a  pro- 
tested bill  of  the  time  when  the  notice  was  mailed :  Crawford  v.  Branch  Bank, 
7  Alabama  205  ;  Early  v,  Preston,  1  Patton  &  Heath  228.  The  holder  of  a 
bill  or  note  has  a  right  to  adopt  a  private  conveyance  instead  of  the  mail  for 
the  receipt  and  transmission  of  notice  to  a  drawer  or  indorser  of  the  dishonor 
thereof,  but  in  such  case  it  is  incumbent  on  the  holder  to  show  that  due  dili- 
gence was  used :  Jarvis  v.  St.  Croix  Man.  Co.,  10  Shepley  287. 

If  a  party  receive  notice  of  the  dishonor  of  a  bill  in  due  time,  he  cannot  oV 
jeot  to  the  mode  of  conveyance :  Whiteford  v,  Burckmeyer,  1  Gill  127  ;  Bank 
of  U.  S.  9.  Corcoran,  2  Peters  121 ;  Hyslop  v.  Jones,  3  McLean  96 ;  Foster 
9.  Sineath,  2  Richardson  388  ;  Bradley  v.  Davis,  26  Maine  45 ;  Manchester 
Bank  v.  Fellows,  8  Foster  302  ;  Grinman  «.  Walker,  9  low^  426. 

f 
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it,  or  under  some  circumstances  be  evidence  of  a  dispen8ation,(f )  A 
message  left  at  the  dwelling-house  of  a  private  person  with  his  wife 
has  been  held  sufficient.(uy 

(t)  Allen  9.  Edmiindson,  2  Ezch.  719. 
(u)  Housego  V.  Cowne,  2  M.  Js  W.  348. 

^  Notice  addressed  to  the  post-office  of  the  town  where  the  indorser  resides 
is  sufficient :  Bank  of  Manchester  v.  Slason,  13  Vermont  334  ;  Carson  v.  State 
Bank,  4  Alabama  148 ;  Draper  v.  Clemens,  4  Missouri  52 ;  Glasscock  o.  Bank 
of^issouri,  8  Ibid.  443  ;  Crawford  v.  Branch  Bank  at  Mobile,  7  Alabama 
305 ;  Dunlap  9.  Thompson,  5  Yeager  67  ;  Rand  o.  Reynolds,  2  Grattan  171 ; 
Union  Bank  of  Louisiana  v.  Stoker,  1  Louis.  Annual  Rep.  269 ;  Seneca  County 
Bank  v.  Neass,  5  Denio  329.  Where  a  notice  is  sent  to  the  post-office  from 
which  an  indorser  will  get  a  notice  soonest,  it  is  sufficient,  though  it  is  not 
the  nearest  office  in  point  of  distance  :  Bank  v.  Lane,  3  Hawks  453  ;  Farmers* 
Bank  v.  Battle,  4  Humphrey  86 ;  Sherman  9.  Clark,  3  McLean  91 ;  Mercer 
9.  Lancaster,  5  Barr  160 ;  Walker  9.  Bank,  3  Kelly  486  ;  Hunt  v.  Fish,  4  Barb. 
S.  C.  324.  Where  the  holder  of  a  negotiable  security  knows  the  residence 
of  the  indorser,  but  does  not  know  the  post-office  nearest  thereto,  notice 
of  protest  directed  to  the  post-office,  which  after  diligent  inquiry  is  supposed 
to  be  nearest,  will  bind  the  indorser :  Marsh  9.  Barr,  1  Meigs  68.  It  is  not 
sufficient  to  look  for  the  drawer  at  the  place  where  the  bill  is  drawn  in  order 
to  give  him  notice ;  reasonable  diligence  should  be  used  to  ascertain  his  resi- 
dence :  Fisher  9.  Evans,  5  Binn.  542  ;  Blakely  9.  Grant,  6  Mass.  386 ;  Branch 
Bank  9.  Pierce,  3  Alabama  321 ;  Barnwell  9.  Mitchell,  3  Conn.  101 ;  Carroll 
9.  Upton,  3  Comstock  272  j  Hill  9.  Varrell,  3  Greenl.  233 ;  Lowery  9.  Scott, 
24  Wend.  358 ;  Foard  9.  Johnson,  2  Alabama  565  ;  see  Denny  9.  Palmer,  5 
Iredell  610 ;  Page  9.  Prentice,  5  B.  Monroe  7.  Where  a  notary,  on  the  non- 
payment of  a  bill,  left  a  notice  for  the  indorser  at  his  boarding-house  with 
his  fellow  boarder,  requesting  him  to  deliver  it  to  the  indorser,  who  was  not 
within  at  the  time,  the  notice  was  held  sufficient :  Bank  of  the  United  States 
9.  Hatch,  6  Peters  250;  s.c.,  1  McLean  90}  Miles  9.  Hall,  12  Smedes  &  Mar- 
shall 332.  How  notice  to  be  served  when  the  indorser  boards  at  a  hotel : 
Ashley  9.  Guntor,  15  Arkansas  415.  A  notice  of  non-payment  sent  to  the 
indorser  inclosed  under  seal  and  delivered  by  the  messenger  to  one  in  the 
employment  of  the  indorser,  with  directions  not  to  open  it,  is  insufficient. 
The  sufficiency  of  a  notice  sent  by  a  third  person  depends  on  what  the  mes- 
senger did,  not  on  what  he  was  instructed  to  do  by  the  holder  of  the  note — 
on  the  message  that  was  delivered,  not  on  that  which  was  sent :  Paine  o. 
Eadell,  19  Penna.  Stat.  Rep.  178.  Notice  may  be  left  at  the  indorser's  dwell- 
ing or  his  place  of  business:  Sanderson  9.  Reinstader,  31  Missouri  483; 
Grinman  9.  Walker,  9  Iowa  426  ;  Nevius  9.  Bank,  10  Michigan  547.  Notice 
must  be  left  at  the  indorser's  place  of  business,  not  merely  in  the  building  in 
which  he  does  his  business:  Kleinman  9.  Boernstein,  32  Missouri  311.  Senrioe 
of  notice  within  the  usual  business  hours,  and  at  the  usual  place  of  business 
of  the  indorser,  or  in  his  absence  on  a  person  there,  but  not  proven  to  be  in 
any  way  connected  with  him,  is  sufficient :  Mechanics'  Banking  Association 
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Foarthly,  as  to  the  time  token  notice  of  dishonor  shoald  be  given. 

The  general  rule  is  that  notice  must  be  given  before  action 
brought  within  a  reasonable  time  after  the  dishonor;  and  that  what 
is  a  reasonable  time  is  a  question  of  law,  depending  on  the  facts  of 
each  particular  case. (2;)  Accordingly,  the  due  interval  within  which 
notice  may  or  '''must  be  given,  in  a  variety  of  conjunctures,  p^^^Q/,^ 
has  been  defined  by  the  decisions.  ^        -* 

Where  the  holder  and  the  party  to  whom  notice  is  addressed 
live  at  different  places,  it  is  sufficient  to.  send  off  notice  on  the  day 
next  after  the  day  of  dishonor.  ^^  It  is,"  says  Abbott,  C.  J.,  ^^  of 
the  greatest  importance  to  commerce  (hat  some  plain  and  precise 
rule  should  be  laid  down  to  guide  persons  in  all  cases  as  to  the  time 
within  which  notice  of  the  dishonor  of  bills  must  be  given.  That 
time  I  have  always  understood  to  be  the  departure  of  the  post  on 
the  day  following  that  in  which  the  party  receives  intelligence  of 
the  dishonor.  If,  instead  of  that  rule,  we  are  to  say  that  the  party 
must  give  notice  by  the  next  practical  post,  we  should  raise  in  many 
cases  difficult  questions  of  fact,  and  should,  according  to  the  differ- 
ent local  situations  of  parties,  give  them  more  or  less  facility  in 
complying  with  the  rule.  But  no  dispute  can  arise  from  adopting 
the  rule  which  I  have  stated,  "(y)* 

{x)  Barbishire  v.  Parker,  6  East  3 ;  2  Smith  195, 8. 0. ;  Gladwell  v.  Tamer, 
L.  R.,  5  £z.  59 ;  39  L.  J.  31. 

(y)  Williams  v.  Smith,  2  B.  ft  Aid.  496.  In  Gladwell  v.  Tarner,  supra, 
Martin,  B.,  was  of  opinion  that  next  day  meant  next  day  after  holder,  having 
exercised  reasonable  diligence,  was  in  a  position  to  give  notice. 

It  is  held  in  America  that  notice  of  non-aoceptance  or  non-payment  must 
be  given  in  a  reasonable  time  in  order  to  charge  the  drawer  or  indorser. 
Though  in  some  cases  the  question  of  what  is  reasonable  notice  has  been  left 

* 
9.  Place,  4  Dner  212.    Service  of  notice  at  the  place  of  business  must  be 
during  business  hours,  but  service  at  the  residence  may  be  at  any  reasonable 
hour :  Adams  r.  Wright,  14  Wisconsin  408. 

As  to  where  notice  should  be  given  or  directed,  see  Kock  0.  Bringier,  19 
Louis.  Ann.  183 ;  Grebes  0.  Tomlinson,  Ibid.  90 ;  Bliss  v.  Nichols,  12  Allen 
443 ;  Coffman  v.  Bank  of  Kentucky,  41  Miss.  212 ;  Bayly's  Adm*r  v.  Chubb, 
16  Gratt.  284 ,  Matthewson  v.  Strafford  Bank,  45  N.  Hamp.  104 ;  Sullivan  v. 
Godwin,  20  Louis.  Ann.  33  ;  Merz  v.  Kaiser,  Ibid.  377 ;  Aikin  v.  Marine  Bank, 
16  Wise.  679 ;  Ward  0.  Perrin,  54  Barb.  89 ;  Peters  v.  Hobbs,  25  Ark.  67 ; 
Williams  v,  Brailsford,  25  Md.  126  ;  Sprague  9.  Tyson,  44  Ala.  338 ;  Jameny 
9.  Bank,  9  Heisk.  493. 

^  Notice  of  non-acceptance  or  non-payment  must  be  given  in  a  reasonable 
time,  in  order  to  charge  the  drawer  or  indorser.    Though  in  some  oases  the 
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If  the  post  docB  not  go  oat  on  the  next  day,  notice  need  not  be 
posted  till  the  day  after,  or  till  the  next  post-day.     Tbns,  where  the 

. 
to  the  jary  to  decide,  yet  the  vast  current  of  American  cases  holds  with  re- 
markable unanimity  that  it  is  a  matter  of  law  for  the  determination  of  the 
court  exclusiyely.  The  holder  is  bound  to  give  notice  of  the  dishonor  of  a 
bill  to  the  parties  ta  be  charged,  by  the  next  practicable  mail.  Where  a  bill 
drawn  in  that  country  on  Europe  has  been  dishonored,  notice  roust  be  sent 
by  the  first  ship  bound  to  any  port  of  the  United  States ;  and  it  is  not  suffi- 
cient to  send  it  by  the  first  ship  for  the  port  where  the  drawer  and  indorser 
reside.    See  Byles  on  Bills,  6th  American  ed.  p.  428. 

question  of  what  is  reasonable  notice  has  been  left  to. the  jury  to  decide,  yet 
the  vast  current  of  American  cases  hold  with  remarkable  unanimity  that  it  is 
a  matter  of  law  for  the  determination  of  the  court  exclusively :  Phillips  v. 
M^Gurdy,  1  liar.  &  Johns.  187 ;  United  States  v.  Barker,  Paine  156 ;  12 
Wheat.  559;  Stanto  v.  Blossom,  14  Mass.  116  ;  Mallory  v.  Kirwan,  2  Dall. 
192 ;  Warder  v.  Carson's  Ex.,  Ibid.  233 ;  Steinmetz  v.  Curry,  1  Dall.  235 ; 
Bank  of  North  America  o.  M^Knight,  1  Yeates  147 ;  Denniston  v.  Imbrie,  3 
Wash.  C.  C.  396  ;  London  o.  Haward,  2  Hayw.  332 ;  Scarborough  v.  Harris, 
1  Bay  177 ;  Bryden  v.  Bryden,  11  Johns.  187 ;  Kibble  v,  Jefferson,  5  Halsted 
139  ;  Scott  V,  Alexander,  1  Wash.  331 ;  Dodge  9.  Bank  of 'Kentucky,  2  A.  K. 
Marsh.  616;  Mohawk  Bank  o.  Broderick,  10  Wendell  304;  13  Ibid.  133; 
Hagar  i;.  Boswell,  4  J.  J.  Marshall  61 ;  Bank  of  Utica  v.  Bender,  21  Wendell 
643  ;  Warren  v.  Oilman,  3  Shepl.  70 ;  Brown  p.  Ferguson,  4  Leigh.  37  ;  Roatk 
V.  Robertson,  11  Smedes  &  Marshall  382. 

The  holder  is  bound  to  give  notice  of  the  dishonor  of  a  bill  to  the  parties  to 
be  charged,  by  the  next  practicable  mail :  Mitchell  v.  De  Grand,  1  Mason  176 ; 
Talbot  V.  Clark,  8  Pick.  54  ^  Robinson  v.  Arnes,  20  Johns.  156 ;  Dodge  e. 
Bank  of  Kentucky,  2  A.  K.  Marshall  616;  Sewall  v.  Russell,  3  Wend.  277; 
Hickman  v.  Ryan,  5  Litt.  24 ;  Mead  v.  Engs,  5  Cowen  303  ;  Freeman's  Bank 
V.  Perkins,  6  Shepl.  292 ;  Beckwith  v.  Smith,  9  Ibid.  125 ;  Jones  o.  Wardell,  6 
Watts  &  Serg.  399;  Denny  v.  Palmer,  5  Iredell  610;  Whittlesey  v.  Dean,  2 
Aiken  263 ;  Curry  v.  Bank  of  Mobile,  8  Porter  360 ;  Goodman  v.  Norton,  5 
Shepl.  381;  Chick  o.  Pillsbury,  11  Ibid.  458;  Sussex  Bank  v.  Baldwin,  2 
Harrison  487 ;  Downs  v.  The  Planters'  Bank,  1  Smedes  &  Marshall  261 ;  De- 
minds  r.  Kirkham,  Ibid.  644 ;  Hoopes  v,  Newman,  2  Ibid.  71 ;  Carter  e.  Bur* 
ley,  9  N.  Hamp.  558  ;  Manchester  Bank  v.  Fellows,  8  Foster  302.  On  the  day 
of  protest  or  the  next  day :  Manchester  Bank  r.  Fellows,  8  Foster  302 ; 
McFarland  v.  Pico,  8  California  626  ;  Stephenson  v,  Dickson,  12  Harris  148 ; 
Burgess  v.  Vreeland,  4  Zabriskie  71 ;  Bank  v.  White,  10  Foster  456 ;  Blaekr 
;nan  v.  Leonard,  15  Louisiana  Annual  59.  Notice  sent  before  the  dose  of 
business  hours  on  the  last  day  of  grace  is  premature :  Pierce  v,  Cate,  12 
Gushing  190.  A  notice  on  the  day  after  the  third  day  of  grace  is  too  late : 
Barker  9.  Webster,  10  Iowa  593  ;  see  Farmers'  Bank  v.  Vail,  21  New  York 
485.  Where  a  bill  drawn  in  this  country  on  Europe  has  been  dishonored, 
notice  must  be  sent  by  the  first  ship  bound  to  any  port  of  the  United  States ; 
and  it  is  not  sufficient  to  send  it  by  the  first  ship  for  the  port  where  the  drawer 
•ad  indorser  leaide:  Fleming  #•  M^Clure,  1  Brevard  428. 
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plaintiiT  received  intelligence  of  the  dishonor  on  Thursday  morning 
at  nine  o'clock,  though  the  post  did  not  go  ont  till  nine  o'clock  at 
night,  and  no  bag  was  made  op  on  the  Fridaj,  but  the  plaintiff 
wrote  on  Saturday,  Lord  Tenterden  said,  ''  It  suffices  in  this  case 
that  the  plaintiff  put  the  letter  into  the  post  on  Saturday ;  for  if  he 
had  done  so  on  the  Friday,  it  would  not  haye  been  forwarded  till  the 
Saturday  night,  and  it  is  immaterial  whether  the  letter  lay  in  the 
post-office  or  in  the  pjaintiff's  hands  till  the  Saturday.''(2;)  So  if 
the  post  goes  out  at  an  unseasonable  hour  in  the  morning,  the  holder 
is  not  bound  *to  get  up  and  write  by  the  second  post,  but 
may  wait  for  the  third.  Thus  where  a  bill  was  dishonored  *-  -■ 
on  Saturday  in  a  place  where  the  post  went  out  at  half-past  nine  in 
the  morning,  it  was  held  that  it  w|is  sufficient  notice  of  dishonor  to 
send  a  letter  by  the  following  Tuesday  morning's  post.(a) 

Where  both  parties  live  in  the  same  town,  or  where  they  live  in 
London,(ft)  notice  must  be  given  in  time  to  be  received  in  the  course 
of  the  day  following  the  day  of  di8honor.(e)  And,  therefore, 
though  a  letter  be  put  into  the  post  in  London  on  the  day  after  the 
dishonor  it  will  not  be  sufficient  notice  unless  posted  in  time  to  be 
delivered  the  same  day.  Lord  Ellenborough :  '^  Where  the  parties 
reside  in  London,  each  party  should  have  a  day  to  give  notice.  The 
holder  of  a  bill  is  not,  omum  omnibits  aliis  negotiiSy  to  devote  him- 
self to  giving  notice  of  its  dishonor.  If  you  limit  a  man  to  a 
fractional  part  of  a  day,  it  will  come  to  a  question  how  swiftly  the 
notice  can  be  conveyed, — a  man  and  horse  must  be  employed,  and 
you  will  have  a  race  against  time.  But  here  a  day  has  been  lost. 
The  plaintiff  had  notice  himself  on  the  Monday,  put  in  the  letter 
on  Tuesday  afternoon,  and  the  defendant  does  not  receive  notice  till 

(z)  Geill  V,  J&temjy  Moo.  Js  M.  61. 

(a)  Hawkes  v.  Salter,  4  Bin^.  715  (13  E.  G.  L.  R) ;  1  Moo.  k  P.  750;  Bray 
r.  Hadwen,  5  M.  &  Sel.  68 ;  Wright  v.  Shawcross,  2  B.  ft  Aid.  501,  n. 

(h)  I  am  not  aware  that  the  precise  extent  of  the  word  London,  as  here 
used,  has  been  defined  by  any  deoieions,  nor  that  it  has  been  held  incumbent 
on  a  person  giving  notice  of  dishonor  to  treat  all  persons  living  within  the 
limits  of  what  was  formerly  the  twopenny  i>08t  as  living  in  the  same  place. 

(c)  Soott  V.  Lifford,  9  East  347 ;  1  Camp.  246,  8.  c. ;  Smith  o.  Mullett,  2 
Camp.  206 ;  Marsh  v.  Maxwell,  2  Camp.  210,  n. ;  Jameson  v.  Swinton,  2 
Camp.  S74 ;  2  Taant.  224,  s.  c. ;  Hilton  v.  Faircloagh,  2  Camp.  633 ;  Haynes 
V.  Birks,  3  Bos.  &  Pal.  599 ;  Williams  v.  Smith,  2  B.  &  Aid.  500 ;  Fowler  v. 
Hendon,  4  Tyrw.  1002. 
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the  Wednesday.     If  a  party  has  an  entire  day,  he  must  send  off 

his  letter  conveying  the  notice  within  post-time  of  that  day.     The  j 

plaintiff  only  wrote  the  letter  to  the  defendant  on  the  Tuesday. 

It  might  as  well  have  continued  in  his  writing-desk  on  the  Tuesday 

night  as  lie  at  the  post-oflBce.(<:^  )     A  person  who  puts  the  letter  in* 

to  the  post  on  the  day  when  it  ought  to  be  received  must  show 

aflBrmatively  that  it  was  posted  in  time  to  be  received  on  that  day.(e) 

The  post-miurk  is  not  conclusive  evidence  of  the  time  when  a  letter 

is  posted."(/) 

|-^ooo-i        *A  party  receiving  notice  of  dishonor  need  not  transmit 
it  till  the  next  post  after  the  day  on  which  he  himself  re- 
ceives the  notice,(^)  although  there  should  be  no  post  on  the  next 
day. 

It  has  been  doubted(A)  whether,  seeing  that  the  acceptor  of  an 
inland  bill  has,  as  in  the  case  of  other  debts,  the  whole  of  the  day 
on  which  the  bill  falls  due  to  pay  it,  notice  of  non-payment  can  be 
given  till  the  day  after.  But  it  is  now  settled  that  notice  may  be 
given  at  any  time  after  demand  on  the  day  the  bill  becomes  due* 
"The  other  party,"  observes  Lord  EUenborough,  "cannot  com- 
plain of  the  extraordinary  diligence  used  to  give  him  information. (ty 

Notice  of  dishonor  may  be  given  on  the  same  day,  though  there 

(d )  Smith  0.  MuUett,  2  Camp.  208.  « 

(«)  Fowler  ».  Hendon,  4  Tyrw.  1002. 

(/)  Stooken  v.  Collin,  7  M.  A  W.  516 ;  9  C.  A  P.  653  (38  E.  0.  L.  R.),  s.  c. 

( g)  Geill  o.  Jeremy,  Moo.  A  M.  68. 

(h)  Leftley  r.  Mills,  4  T.  R.  170. 

(i)  Burbridge  t.  Manners,  3  Camp.  193;  Ex  parte  Moline,  19  Yes.  216; 
Hume  V.  Peploe,  8  East  169 ;  Hine  r.  Allely,  4  B.  &  Ad.  624  (24  £.  C.  L.  R.) ; 
1  N.  &  M.  433,  8.  G. 


^  Coleman  v.  Carpenter,  9  Barr  178.  The  holder  of  a  bill,  in  order  to 
charge  an  indorser  residing  in  another  place,  may  send  notice  of  its  dishonor 
by  the  mail,  if  he  chooses  to  send  by  mail  of  the  day  of  the  default ;  but  if 
he  does  not,  he  must  deposit  the  notice,  directed  to  the  indorser,  in  the  post- 
office  in  time  to  be  sent  by  the  mail  of  the  next  day,  unless  the  mail  of  that 
day  be  made  up  and  closed  at  an  unreasonably  early  hour,  or  in  other  words, 
before  early  business  hours  ;  or  if  there  be  no  mail  of  that  day,  or  the  mail 
of  that  day  be  closed  at  an  unreasonably  early  hour,  then  by  the  next  practi- 
cable mail :  Lawson  v.  Farmers'  Bank  of  Salem,  1  Ohio  State  Rep.  206 ; 
Manchester  Bank  v.  Fellows,  8  Foster  302 ;  King  o.  Crowell,  61  Me.  244. 
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be  no  actaal  refusal,  if  the  bouse  wbere  tbe  bill  is  payable  be  shut 
up  and  no  one  be  there.(yy 

A  banker  with  whom  a  bill  is  deposited  to  receive  payment  is, 
for  the  purpose  of  notice,  to  be  considered  as  a  distinct  holder,  and 
has  a  day  to  give  notice  to  his  customer,  and  the  customer  another 
day  to  give  notice  to  the  antecedent  parties.(^)  Upon  the  same 
principle,  where  the  holder  of  a  bill  employed  an  attorney  to  give 
notice  to  an  indorser,  and  the  attorney  wrote  to  another  professional 
man,  requesting  him  to  ascertain  the  indorser's  residence,  and  re- 
ceived an  answer  to  his  letter  conveying  the  desired  information  on 
the  16th  of  the  month,  which  information  he  communicated  to  his 
principal  on  tbe  17th,  and  on  the  18th  forwarded  the  letter  contain- 
ing the  notice  of  dishonor,  it  was  held  sufficient.  '^  If,"  says  Lord 
Tenterden,  *'  the  notice  had  been  sent  to  the  principal  he  would  have 
been  bound  to  give  notice  on  the  next  day,  but  it  having  been  sent 
to  the  agent  he  was  not  bound  to  give  notice  on  the  following  day. 
A  banker  who  holds  a  bill  for  a  customer  is  not  bound  to  give  notice 
of  dishonor  on  the  day  on  which  the  bill  is  dishonored.  He  has 
another  day,  and,  upon  the  sam6  principle,  I  think  the  attorney  in 
this  case  was  entitled,  by  law,  to  be  allowed  a  day  to  consult  his 
client.  "(0  I 

*  Where  a  bill  passes  through  several  branch  banks  of  the 
same  establishment,  each  branch  may  be  considered  as  a   ^         -' 
distinct  holder  entitled  to  receive  and  transmit  notice  as  such.(m) 

Sunday,  Christmas  Day,  Good  Friday,  bank  holidays,  a  public 

a 

ij)  Hine  v.  Allely,  4  B.  &  Ad.  624  (24  E.  C.  L.  R.) ;  1  N.  &  M.  433,  e.  c. 

(k)  RobBon  V.  Bennett,  2  Taunt  3S8 ;  Langdale  v.  Trimmer,  15  East  291 ; 
Bray  v.  Hadwen,  5  M.  &  Sel.  68. 

(I)  Firth  V.  Thrush,  8  B.  &  C.  387  (15  E.  C.  L.  R.) ;  2  Man.  &  Ry.  259 ; 
Dans.  &  L.  151,  s.  c.  See,  however,  In  re  Leeds  Banking  Company,  1  Law 
Rep.,  Eq.  1 ;  35  L.  J.,  Ch.  33.  Bat  in  this  case  the  prior  decisions  were  not 
brought  under  the  notice  of  the  Vice-chancellor. 

(sn)  Corlett  o.  Jones,  Exch.  1842 ;  Clode  v.  Bayley,  12  M.  &  W.  51.  And 
80  held,  although  the  bill  may  have  passed  by  delivery  without  indorsement : 
Ibid.  See  further  as  to  branch  banks,  Woodland  v.  Fear,  7  E.  &  B.  519  (90 
E.  C.  L.  R.). 

^  Although  a  demand  cannot  be  made,  yet  notice  must  be  given  within  the 
same  time  as  if  the  demand  had  been  made :  Price  v.  Young,  1  MoCord  339. 
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thanksgiving  or  fast  daj,  or  any  festival  on  which  a  man  is  forbid- 
den by  his  religion  to  transact  any  secular  affairs  (for  the  law  mer- 
chant respects  the  religion  of  different  people),  are  not  to  be  reck- 
oned in  compating  the  time  within  which  notice  of  dishonor  should 
be  given.(ny  If  a  man  receive  a  letter  containing  notice  of  dis- 
honor on  such  a  day,  he  is  not  bound  to  open  it,  and  will  be  con- 
shlered  as  having  received  notice  on  the  next  day. 

It  lies  on  the  plaintiff  to  show  that  notice  was  given  in  due  time 
and  before  action  brought.  In  an  action  by  the  indorsee  against 
an  indorser  of  a  bill  of  exchange,  a  witness  stated  that  either  two 
or  three  days  after  the  dishonor  of  the  bill  notice  was  given  by  let- 
ter to  the  defendant ;  notice  in  two  days  being  in  time,  but  notice 
on  the  third  too  late.  Lord  Ellenborough :  ^^  The  witness  says  two 
or  three  days,  but  the  third  day  would  be  too  late.  It  lies  upon  you 
to  show  that  notice  was  given  in  due  time,  and  I  cannot  go  upon 
probable  evidence  without  positive  proof  of  the  fact.  Nor  can  I 
infer  due  notice  from  the  non-production  of  the  letter;  the  only 
consequence  is  that  you  may  give  parol  evidence  of  it.  The  onuM 
probandi  lies  upon  the  plaintiff,  and,  since  he  has  not  proved  due 
notice,  he  must  be  non-suited,  "(o)  So  it  lies  on  the  plaintiff  to 
show  that  notice  was  given  and  received  before  action  brought. 
Therefore,  where  the  notice  was  given  and  the  action  brought  on 
the  same  day,  the  plaintiff  was  non-suited,  because  he  did  not  show 
by  affirmative  evidence  that  the  notice  was  received  before  the  writ  , 
i86ued.(^) 

*When  the  party  to  whom  notice  should  be  given  cannot 
I-  "^     -J   be  found,  the  time  is  extended.(^) 

(n)  39  ft  40  Geo.  3,  o.  42 ;  7  ft  8  Geo.  4,  c.  15  ;  Lindo  v,  Unsworth,  2  Camp. 
602 ;  Tassell  p.  Lewis,  1  Ld.  Rajm.  743.  See  pp.  184  and  210,  and  34  Yict. 
c.  17,  8.  2,  Appendix. 

It  is  held  in  Axnerioa  that  bills  of  exchange  payable  in  Massachusetts  are 
properly  protested  on  the  day  preceding  the  fast  day,  if  they  fall  dae  on  that 
day :  see  Byles  on  Bills,  6th  American  ed.  p.  432. 

(o)  Lawson  v.  Sherwood,  1  Stark.  314  (2  £.  C.  L.  R.). 

( p)  Castriqae  v,  Bemabo,  14  L.  J.,  Q.  B.  3 ;  6  Q.  B.  498  (51  E.  0.  L.  R.), 
8.  c. 

(q)  See  post, 

'Martin  o.  Ingersoll,  8  Pick.  1.  Bills  of  exchange  payahle  in  Massachn- 
setts  are  properly  protested  on  the  day  preceding  the  fast  day,  if  they  fall  due 
on  that  day :  Chamberlain  o.  Maitland,  5  B.  Monroe  448. 
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acb  indoTBer  has  a  day  to  transmit  notice. 
'hen  there  are  several  indorsers,  the  time  within  vhich  each  is 
lied  to  notice  of  dishonor  depends  on  the  parties  by  whom  and 
faoio  the  notice  was  given,  and  will  therefore  be  more  conveni- 
r  discussed  after  we  have  considered  the  parties  who  are  to  give 
receive  notices. 

iftbly,  we  are  to  consider  by  whom   the   notice  ought  to  be 

le  object  of  notice  is  twofold:  first,  to  apprise  the  party  to 
n  it  is  addressed  of  the  dishonor ;  and,  secondly,  to  inform  him 
the  holder,  or  party  giving  the  notice,  looks  to  him  for  pay- 
;.(r)  Hence  it  follows  that  notice  can  only  be  given  by  some 
7  to  the  instrument,  though  he  need  not  be  the  actual  holder  of 
lill  at  the  time,(8)  but  that  a  stranger  is  incompetent  to  give 
'    And  it  has  been  held  by  Lord  Eldon  that  notice  by  the  first 

Tindftl  e.  Brown,  1  T.  R.)67. 

Chapmao  v.  Keane,  3  Ad.  &  E.  1<I3  [30  E.  C.  L.  It.) ;   4  N.  &  M.  607, 

Uarrisonr.  Ruiooe,  15L.  J.,Exch.  110;    15  M.  *  W.  231,  s.  c. ;    Lj- 

r.  Bryant,  19  L.  J.,  C.  P.  160 ;  9  C.  B.  46  (67  E,  C.  L.  B.),  a.  c. 

StewArt  V.  Kennett,  2  Camp.  177. 

las  beeo  held  in  dmerioa  that  notice  must  be  );iven  by,  or  by  the  nn- 

3  of,  a  party  or  one  who  on  the  return  of  the  bill  to  bim  would  have  a 

of  action  on  iL 

rrilten  notice,  not  xigncd  by  any  person,  of  the  dishonor  of  B  bill,  and 

by  mail  to  an  iDdomer,  is  ioHuffiuient  to  hold  him.     He  who  accepts  or 

lupra  pTOiat  must  give  the   same  notice  in  order  to  charge  n  party 

I  is  neoesBary  to  be  given  by  other  holders.     There  is  the  same  necessity 

iCice  of  non-acceptance,  etc.,  when  a  bill  is  paid  for  the  honor  of  one  of 

irties  as  in  other  caaes :  aee  the  6th  American  ed.  of  Byles  on  Bills,  p. 


itice  must  be  given  by,  or  by  the  authority  of,  a  party,  or  one  who  on 
turn  of  the  bill  to  him  would  haTe  a  right  of  action  oa  it:  Chanvine  v. 
T,  Wendell  179 ;  Baohellor  v.  Priest,  12'  Pick.  406.  A  written  notice 
gned  by  any  person  of  the  difhonor  of  a  bill,  and  sent  b;  mail  to  an  in- 
',  is  insufficient  to  hold  bim  :  Walker  t>.  State  Bank,  8  Missouri  704. 
:  must  be  signed  or  indicate  from  whom  it  proceeds :  Rloobenbaiim  v. 
in,  16  California  375.  He  who  accepts  or  payswpra  protat  must  give 
me  notice  in  order  to  charge  a  party  which  is  necessary  10  be  given  by 
holders :  Martin  v.  IngersoU,  8  Pick.  1  ;  Oroavenor  n.  Stone,  Ibid.  79 ; 
;  ji.  Bayard,  1  Pet«rs  262.  There  is  the  same  necessity  for  notice  of 
sceptance,  ete.,  when  a  bill  is  paid,  for  the  honor  of  one  of  the  partiei, 
ither  cases  :  Lenos  r.  Leverott,  10  Mass.  1. 
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indorsee^  who  had  not  himself  received  notice  from  the  second  in- 
dorsee, and  -who  was  not,  therefore,  obliged  to  take  back  the  bill, 
was  insufficient  as  between  the  second  indorsee  and  the  drawer.(tf) 
And  it  seems  clear  that  even  a  party  to  the  bill  who  has  been 
already  discharged  by  laches,  or  who  could  not  in  any  event  sue,  is 
incompetent  to  give  notice.(2;)  But  a  prior  indorsee  who  has  him- 
self received  due  notice  may  transmit  it,(y)  though  he  may  not  know 

r*2dl1  ^^^^  ^^^  ^^^^  ^^  ^^^^  di6honored.(2)  And  notice  by  the 
'^'holder,  or  by  a  party  who  is  liable  to  be  sued  and  may  be 
entitled  to  sue,  will  enure  to  the  benefit  of  all  antecedent  or  sub- 
sequent parties.  So  that  a  notice  by  the  last  indoicsee  to  the  drawer 
will  operate  as  a  notice  from  each  indorser  to  the  drawer ;  and  if 
the  payee  or  first  indorser  has  duly  received  notice,  or  has  not  been 
discharged  by  laches,  a  notice  by  him  to  the  drawer  will  be  equiva- 
lent to  a  notice  from  each  indorser,  and  from  the  holder  to  the 
drawer.(a)  And  a  notice  from  an  intermediate  party  may,  in  plead- 
ing, be  described  as  a  notice  from  the  plaintiff.(6) 

There  are  two  nisi  prius  cases((?)  to  be  found  in  the  books,  in  which 
Lord  Kenyon  and  Lord  Ellenborough  are  reported  to  have  held 
respectively  that  notice  of  dishonor  from  the  acceptor  himself  was 
equivalent  to  notice  by  the  holder.  But  it  is  conceived  that  in  those 
cases  the  holder  must  have  constituted  the  acceptor  his  agent  for  the 
purpose  of  giving  notice,  or  that  they  are  not  law,  being  at  variance 
with  the  general  principle  laid  down  in  Tindall  v.  Brown,  and  recog- 
nized in  a  variety  of  subsequent  cases.(d) 


(ti)  Ex  parte  Barclay,  7  Ves.  597 ;  but  query,  since  the  case  of  Chapman  p. 
Keane,  3  Ad.  &  E.  193  (50  E.  C.  L.  R.)  j  4  N.  &  M.  607,  s.  c,  unless  the  party 
giving  the  notice  had  been  already  discharged  by  laches. 

(x)  Harrison  v,  Ruscoe,  15  L.  J.,  Ezch.  110;  15  M.  &  W.  231,  s.  c.  See 
post;  and  see  Miers  v.  Brown,  11  M.  &  W.  372. 

(y)  Jameson  v»  Sainton,  2  Camp.  373 ;  2  Taunt.  224,  s.  c. ;  Wilson  o.  Swa- 
bey,  1  Stark.  34  (2  E.  C.  L.  R.). 

(z)  Jennings  v.  Roberts,  24  L.  J.,  Q.  B.  102  ;  4  E.  &  B.  615  (82  E.  C.  L. 
E.),  s.  c. 

(a)Bayley,  6thed.  251. 

(b)  Newen  v.  Gill,  8  C.  &  P.  367  (34  E.  C.  L.  R.). 

(c)  Shaw  p.  Croft,  Chit.  9th  ed.  494  •,  Selw.  9th  ed.  332 ;  Rosher  v.  Kieran, 
4  Camp.  87. 

(d)  See  Baker  v.  Birch,  3  Camp.  107  ;  Pickin  v.  Graham,  1  C.  &  M.  725 ;  3 
Tyrw.  923,  s.  c. ;  Harrison  v.  Ruscoe,  15  L.  J.,  Exch.  110;  15  M.  &  W.  231, 
5.  c.    The  case  of  Tindall  v.  Brown,  however,  so  far  as  it  authorizes  the  con- 
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Notice  of  dishonor  is  not  invalid  because  the  person  giving  it  did 
not  know  that  the  bill  had  been  dishonored.  If  a  bill  is  dishonored 
in  fact,  and  a  party  to  it  nnequiyocally  asserts  that  fact  in  a  notice 
of  dishonor,  it  is  sufficient,  (e) 

Notice  of  dishonor  may  be  given  by  any  agent  who  holds  the 
bill  as  a  banker  or  attorney,  and  in  the  agent's  own  name.(/)  And 
it  has  been  held  that  a  notice  given  by  a  party  to  a  bill  in  the  name 
of  an  indorser,  but  without  his  authority,  is  good.(^) 

But  a  tradesman's  foreman  or  servant  is  not  necessarily  such  an 
agent  as  can  give  a  good  notice.(Ay 

elusion  that  the  party  giving  notice  must  be  the  ciciual  holder,  is  now  over- 
ruled :  Chapman  v,  Keane,  3  Ad.  &  E.  193  (30  E.  C.  L.  R.)  ;  4  N.  &  M.  607, 
8.  c. 

(e)  Jennings  v.  Roberts,  4  E.  4s  B.  615  (82  £.  C.  L.  R.). 

(/)  Woodthorpe  «.  Lawes,  2  M.  &  W.  109 ;  Rowe  v.  Tipper,  infra.  As  to 
the  effect  of  a  misdescription  of  his  principal  by  the  agent,  see  ante  as  to  the 
form  of  notice. 

{g)  Rogerson  v.  Hare,  1  Jur.  1. 

(h)  East  V.  Smith,  16  L.  J.,  Q.  6.  292  ;  4  D.  &  L.  744,  s.  c. 

In  America  it  has  been  held  that  a  bank,  having  a  bill  for  tb^  purpose  of 
collection  onlj,  is  considered  the  real  holder  for  the  purpose  of  making  de- 
mand and  giving  notice.  It  is  not  necessary  that  notice  should  be  given  by 
the  holder ;  if  given  by  any  person  authorized  by  the  holder,  it  is  sufficient. 
See  6th  American  ed.  of  Byles  on  Bills,  p.  436. 

^  A  bank  having  a  bill  for  the  purpose  of  collection  only  is  considered  the 
real -holder  for  the  purpose  of  making  demand  and  giving  notice:  Freeman's 
Bank  v.  Perkins,  7  Shepley  292  ]  Warren  v.  Oilman,  5  Ibid.  360 ;  Ogden  v, 
Dobbin,  2  Hall  112;  Manchester  Bank  v.  Fellows,  8  Foster  302.  The  notary 
who  protests  a  foreign  bill  is  authorized  to  give  notice  of  its  dishonor  to  all 
persons  who  are  responsible  to  the  holders,  and  a  notice  describing  himself 
officially,  to  which  his  name  is  printed,  is  good ;  Crawford  v.  Branch  Bank,  7 
Alabama  205 ;  Sussex  Bank  v,  Baldwin,  2  Harrison  487 ;  Cowperthwaite  v, 
Sheffield,  1  Sandf.  Sup.  Ct.  Rep.  416 ;  Shed  v.  Brett,  1  Pick.  401  ;  Burbank 
V,  Beach,  15  Barb.  326  ;  Renick  v,  Robbins,  28  Missouri  339;  Fulton  v,  Mac- 
cracken,  18  Maryland  528 ;  Munroe  o.  Woodruff,  17  Ibid.  159.  It  is  not 
necessary  that  notice  should  be  given  by  the  holder ;  if  given  by  any  person 
authorized  by  the  holder  it  is  sufficient.  See  Haslett  v.  Poultney,  1  Nott  & 
McOord  466;  Stanto  v.  Blossom,  14  Mass.  116;  Tunno  v,  Lague,  2  Johns. 
Cas.  1 ;  Chanvine  v.  Fowler,  3  Wendell  179  ;  Bank  of  Cape  Fear  v.  Seywell, 
2  Hawks  560 ;  Mead  v,  Engs,  5  Cowen  303  ;  Van  Hoesen  v.  Van  Alstyne,  3 
Wendell  75 ;  Cowperthwaite  v.  Sheffield,  6  Sandf.  S.  C.  Rep.  416  ;  Harris  o. 
Robinson,  4  Howard,  U.  S.  Rep.  326 ;  Glasgow  v.  Pratte,  8  Missouri  336 ; 
Glasscock  v.  Bank,  Ibid.  443. 
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•A  creditor  who  holds  a  bill  as  a  collatera 
'-  -'  bound  to  present  and  give  notice  of  dishonor, 
for  the  consequences  if  he  omit  to  do  so.{i) 

Sixthly,  to  whom  notice  is  to  be  given. 

Each  indorser  is  entitled  to  notice.'  The  drawer  ol 
able  to  a  third  party  is  also  entitled  to  notice.  The  c 
ceptor  is  not  entitled,  nor  is  the  maker  of  a  protnissorj 

It  is  the  safest  course  for  the  holder  to  give  notice  I; 
the  parties  against  whom  he  maj  wish  to  proceed  wit 
within  which  he  is  by  law  required  to  give  it  to  his  i 
dorser;(^')  for  if  he  merely  give  notice  to  his  immedi 
and  it  be  not  regularly  transmitted  to  the  antecedent ; 
are  discharged ;  and  even  if  it  be  so  transmitted,  the 
quired  to  trace  the  notice  back  to  a  remote  party  is  i 
nous,  and  may  be  difficult  to  procure.  But  if  where  t1 
eral  indorsements  notice  of  the  dishonor  be  given  by  1 
bis  immediate  indorser,  and  to  him  only,  but  an  nnbro 
notices,  each  given  in  due  time,  hang  regularly  from  in 
dorser,  back  to  a  distant  indorser  or  to  the  drawer,  the 
ble  either  to  his  indorser  or  to  the  holder.  Thus,  w 
parties  lived  in  London,  and  the  holder  on  the  day  of  d 
notice  to  the  fifth  indorser,  and  the  fifth  on  the  followii 
fourth,  he  on  the  day  after  to  the  third,  the  third  on  1 
to  the  second,  and  the  second  on  the  following  day  to 
was  held  in  an  action  by  the  second  against  the  first  i 
due  notice  had  been  given. (i)  And  it  would  also  have  b< 
in  an  action  by  the  holder  at  the  time  of  dishonor,  aga 
indorser,  and  in  an  action  by  the  fifth  indorser  agaius 
But  if  there  be  any'Iaches  in  the  circulation  of  the 
through  the  several  parties,  even  though  the  neglect  of 
pensated  by  the  extraordinary  diligence  of  another, 

(i)  Peacock  t>.  Parsell,  14  C.  B.,  N.  S.  728  {108  E.  C.  L.  B.) 
P.  266,  s.  c. 

{J )  Rowe  V.  Tipper,  13  C.  B.  249  (76  E.  C.  L.  E.). 

(k)  Hilton  D.  Shepherd,  6  East  14,  n. 

(I)  Smith  V.  Mullett,  2  Camp.  208  ;  Marab  v.  Maiwell,  2  Cam 
SOD  r.  SwintOD,  2  Camp.  373  ;  2  Taunt.  224,  3.  o.  ;  WileoD  o.  S« 
34  (2  B.  C.  L.  R.). 

'  Stix  e.  Matthews,  63  Mo.  371. 
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committed  discharges  all  the  antecedent  parties,  and.  subsequent  no- 
tices are  invalid,  for  they  are  given  by  parties  who  are  no  longer 

♦liable  on  the  bill.(m)     "  It  is  not  enoueh  that  the  drawer    ^^^^^^ 

.  r*2981 

or'  indorser  receives  notice  in  as  many  days  as  there  are   ^        -* 

subsequent  indorsers,  unless  it  is  shown  that  each  indorsee  gave 

notice  within  a  day  after  receiving  it ;  as  if  any  has  been  beyond 

the  day,  the  drawer  and  prior  indorsers  are  discharged/ '(n)^     Nor 

(m)  Harrison  v.  Ruscoe,  15  L.  J.,  £zch.  10;  15  M.  &  W.  231,  s.  c. 

(n)  Per  Lord  Ellenboroagh,  in  Marsh  v.  Maxwell,  2  Gamp.  210,  n. ;  Smith 
V.  Mollett,  2  Camp.  208.    See  Rowe  v.  Tipper,  13  G.  B.  249  (76  E.  G.  L.  R.). 

In  America,  also,  it  is  held  that  where  there  are  several  successive  indors- 
ers of  a  bill  of  exchange  or  promissory  note,  whether  the  indorsements  be 
upon  actual  negotiation  for  value  or  for  the  purpose  of  collection  only,  the 
holder  may  send  notice  of  dishonor  to  his  immediate  indorser ;  and  if  that 
indorser,  after  receiving  such  notice,  give  reasonable  notice  to  his  immediate 
indorser,  the  latter  is  liable  to  his  immediate  indorsee,  though  he  does  not  re- 
ceive notice  so  soon  as  if  it  were  transmitted  to  him  by  the  holder  immedi- 
ately upon  the  dishonor.  And  so  of  every  successive  indorser. 
,  Each  party  has  a  full  day  to  give  notice ;  but  the  over-diligence  of  one 
shall  not  be  made  to  supply  the  under-diligence  of  another. 

Notice  of  a  protest  of  a  bill  may  be  transmitted  through  the  several  indors- 
ers to  the  drawer;  and  though  the  route  may  be  circuitous  and  delay  be  oc- 
casioned, yet  such  notice,  sent  with  due  diligence  throughout,  will  render  the 
drawer  and  all  the  indorsers  liable. 

A  notice  given  by  the  holder  to  the  several  indorsers  enures  to  the  benefit 
of  the  indorsers  or  preceding  parties ;  so  that  the  first  indorser  who  has  re- 
ceived notice  of  its  non-payment  from  the  holder,  but  not  from  the  second 
indorser,  is  liable  to  the  second  indorser  in  the  same  manner  as  though  notice 
had  been  received  from  him. 

An  agent  of  the  holder  is  allowed  one  day  to  give  notice  to  his  principal  of 
a  default,  and  the  principal  is  entitled  to  one  day,  after  he  receives  notice,  to 
give  or  forward  notice  by  mail  to  the  drawer  or  indorser. 

Neglect  to  give  notice  to  the  first  indorser  does  not  discharge  a  subsequent 
indorser  who  had  notice :  see  Byles  on  Bills,  6th  American  ed.  p.  438. 

^  Where  there  are  several  successive  indorsers  of  a  bill  of  exchange  or 
promissory  note,  whether  the  indorsements  be  upon  actual  negotiation  for 
value  or  for  the  purpose  of  collection  only,  the  holder  may  send  notice  of  its 
dishonor  to  his  immediate  indorser ;  and  if  that  indorser,  after  receiving  such 
notice,  give  seasonable  notice  to  his  immediate  indorser,  the  latter  is  liable  to 
his  immediate  indorser  though  he  does  not  receive  notice  as  soon  as  if  it  were 
transmitted  to  him  by  the  holder  immediately  upon  the  dishonor ;  and  so  of 
each  successive  indorser :  Eagle  Bank  v,  Hathaway,  5  Metcalf  212 ;  Butler 
V.  Duval,  4  Yerger  265  ;  Farmer  v.  Rand,  4  Shepl.  453.  Each  party  has  a 
full  day  to  give  notice,  but  the  over-diligence  of  one  shall  not  be  made  to  sup- 
ply the  want  of  diligence  of  another:  Brown  v,  Ferguson,  4  Leigh  37  ;  Simp- 
son V,  Tierney,  5  Humphrey  419 ;  American  Life  Ins.  &  Trust  Go.  9.  Emer* 
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can  a  party  in  such  a  case,  by  waiving  his  own  discharge,  waive  the 
discharge  of  antecedent  parties.  Defendant  was  the  eighth,  plain- 
tiff the  eleventh,  indorser  of  a  bill.     The  instrument  passed  through 

BOB,  4  Smedes  &  Marshall  177 ;  Safford  v,  Wyckoff,  1  Hill  11 ;  Whitman  p. 
Farmers'  Bank,  8  Porter  258 ;  Etting  v.  Schuylkill  Bank,  2  Barr  355 ;  Smith 
9.  Roach,  7  B.  Monroe  17  ;  Carmena  v.  Bank  of  Louisiana,  1  Louis.  Annual 
Rep.  369  ;  Crocker  t7.  Getchell,  10  Shepl.  392 :  Manchester  Bank  v.  Fellows, 
8  Foster  302 ;  Fitchburg  Bank  r.  Perley,  2  Allen  433.  An  indorser  is  not 
bound  to  notify  his  prior  indorser,  even  though  he  knows  of  the  protest,  until 
he  receives  notice  himself  in  due  course :  West  River  Bank  v.  Taylor,  7  Bos- 
worth  466.  Notice  of  the  protest  of  a  bill  may  be  transmitted  through  the 
several  indorsers  to  the  drawer ;  and  though  the  route  may  be  circuitous,  and 
delay  be  occasioned,  yet  such  notice,  sent  with  due  diligence  throughout,  will 
render  the  drawer  and  all  the  indorsers  liable :  Triplett  v.  Hunt,  3  Dana  128. 
A  notice  given  by  the  holder  to  the  several  indorsers  enures  to  the  benefit  of 
the  indorsers  or  preceding  parties,  so  that  the  first  indorser  who  has  received 
notice  of  its  non-payment  from  the  holder,  but  not  from  the  second  indorser, 
is  liable  to  the  second  indorser  in  the  same  manner  as  though  notice  had  been 
received  from  him  :  Marr  r.  Johnson,  9  Yerger  1.  An  agent  of  the  holder 
is  allowed  one  day  to  give  notice  to  his  principal  of  a  default,  and  the  prin- 
cipal is  entitled  to  one  day,  after  he  receives  notice,  to  give  or  forward  notice 
by  mail  to  the  drawer  or  indorser :  Ellis  v.  The  Commercial  Bank,  7  Howard 
(Miss.)  294;  Crawford  v.  Branch  Bank,  7  Alabama  205;  Ohio  Life  Ins.  & 
Trust  Co.  V,  McCague,  18  Ohio  54 ;  Hill  o.  Planters*  Bank,  3  Humph.  670 ; 
McNeil  o.  Wyatt,  Ibid.  125;  Foster  v.  McDonald,  3  Alabama  34;  Carmena 
V.  Bank  of  Louisiana,  1  Louis.  Annual  Rep.  369 ;  Colt  t7.  Noble,  5  Mass.  167  ; 
Church  V,  Barlow,  9  Pickering  547 ;  see  Johnson  v,  Harth,  1  Bailey  482 ; 
U.  S.  Bank  v.  Qoddard,  5  Mason  366  ;  Fish  t>.  Jackman,  1  App.  467  ;  Law- 
son  V.  Farmers*  Bank,  1  Ohio  State  Rep.  206 ;  United  States  o.  Barker,  2 
Paine  C.  C.  340.  Neglect  to  give  notice  to  the  first  indorser  does  not  dis- 
charge a  subsequent  indorser  who  had  notice  :  Matthews  v,  Fogg,  1  Richard- 
sou  369 ;  Wilcox  r.  Mitchell,  4  Howard  (Miss.)  272 ;  Baker  t7.  Morris,  25 
Barbour  138 ;  Struthers  v,  Blake,  6  Casey  139.  A  failure  to  notify  other 
indorsers,  although  the  attempt  is  made,  will  not  discharge  one  who  is  himself 
properly  notified :  Westfall  17.  Farwell,  13  Wisconsin  504.  The  holder  of  a 
note  is  required  to  charge  with  notice  only  the  indorser  to  whom  he  desires  to 
look  for  payment,  and  it  belongs  to  each  indorser  to  see  for  himself  that  prior 
indorsers  are  duly  fixed  if  he  would  have  his  remedy  over  against  them : 
Spencer  v.  Ballon,  18  New  York  327.  Notice  to  the  drawer  by  the  acceptor 
enures  to  the  benefit  of  the  indorsers  :  Brailsford  v.  Williams,  15  Maryland 
150.  Where  the  holder  transmits  to  the  last  indorser  notice  of  non-payment, 
and  the  latter  on  receipt  of  it  sends  notice  to  each  of  the  prior  parties,  saoh 
notice  is  sufficient  to  charge  each  of  them :  Renshaw  v.  Triplett,  23  Missouri 
213.  See  further.  West  River  Bank  v.  Taylor,  7  Bosworth  466 ;  s.  c.  34  N. 
York  128;  Terbill' v.  Jones,  15  Wise.  253;  Wamesit  Bank«.  Bnttriek,  11 
Gray  387*,  Linn  v,  Horton,  17  Wise.  151 ;  Haskell  i'.  Boardman,  8  Allen  38. 
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several  subsequent  bands,  was  dishonored  at  matarity,  and  returned 
to  the  immediate  indorsee  of  the  plaintiff.  It  remained  in  his 
hands  three  days,  and  then  the  plaintiff  paid  it,  and  gave  notice  to 
the  defendant,  who  received  the  notice  in  a  shorter  interval  from 
the  day  of  dishonor  than  would  have  elapsed  had  each  party  through 
whose  hands  the  bill  was  returned  taken  the  full  time  allowed  by 
law  for  giving  notice.  Abbott,  C.  J. :  "  In  this  case  the  plaintiff 
was  clearly  discharged  by  the  laches  of  the  holder.  Then  can  he, 
by  paying  the  bill,  place  the  prior  indorsers  in  a  worse  situation 
than  that  in  which  they  would  otherwise  haye  been  ?  I  think  he 
cannot  do  so,  and  that  in  '^'paying  this  bill  he  has  paid  it  in  p^oQj,-i 
his  own  wrong,  and  cannot  be  allowed  to  recover  upon  it  *-  -* 
against  the  defendant."((>) 

As  notice  may  be  given  by  leaving  it  at  the  counting-house,  so 
notice  to  an  agent  for  the  general  conduct  of  business  is  sufficient 
notice  to  the  principal.(p)  But  notice  to  a  man's  attorney  or  so- 
licitor is  not  sufficient.(  j)  A  verbal  message  left  at*the  drawer's 
house  with  his  wife  has  been  held  sufficient.  "  A  person,  not  a  ftier- 
chant,''  says  BoUand,  B.,  '^  who  draws  a  bill  of  exchange,  under- 
takes to  haye  some  one  at  his  house  to  answer  any  application  that 
maybe  made  respecting  it  when  it  becomes  due."(r) 

If  the  drawer  of  a  bill  become  bankrupt,  notice  must  neverthe- 
less.be  given  to  him,  whether  a  trustee  have  been  appointed(9)  or 
not.  If  the  bankrupt  have  absconded,  there  being  as  yet  no  as- 
signees, and  a  messenger  be  in  possession,  notice  should  be  given  to 
the  messenger  and  to  the  petitioning  creditor.(^) 

(o)  Turner  t7.  Leach,  4  6.  &  Aid.  451  (6  E.  C.  L.  R.). 

{p)  GroBse  v.  Smith,  1  M.  &  Sel.  545. 

ig)  Ibid. 

(r)  Housego  r.  Cowne,  2  M.  A  W.  348. 

(*)  Ex  parte  Baker,  L.  R.,  4  Ch.  D.  795  ;  Ex  parte  Moline,  19  Ves.  216  ; 
Rhode  ».  Proctor,  4  6.  ft  G.  517  (10  E.  C.  L.  R.) ;  6  D.  &  Ry.  610,  s.  c. ;  Ex 
parte  Johnson,  3  Deac.  ft  Chitty  433 ;  1  Mont,  ft  Ayr.  622 ;  Ex  parte  Chap- 
pell,  3  M.  ft  Ayr.  490 ;  3  Dea.  298,  s.  c. 

(t)  So  in  Scotland  notice  must  be  given  to  the  party  who  represents  the 
estate.    (Thomp.  535.) 

■   I  _i      I      I         I  I.  I  »     .      ■        —         .  .  Ill  m^tr-^m^  I  ■  I  11  I I  ■■        I   I 

The  discharge  of  an  indorser  by  not  giving  him  notice  does  not  discharge  the 
other  indorsers.  The  holder  is  only  bound  to  give  notice  to  the  indorser  whom 
he  intends  to  hold  liable :  Crane  v.  Trudeau,  19  Louis.  Ann.  307. 
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If  the  party  be  dead,  notice  should  be  given  to  bis  p 

re8entative8,{M)  '■ 

Where  a  bill  is  accepted  pajable  at  a  particular  pla< 
Dccessarj,  ia  an  action  against  the  acceptor,  to  have  gi 
tice  of  the  dishonor.  "  Bills  of  exchange,"  says  Abbot 
r*29')1  '**®  yew^  li*ve  been  made  payable  *by  the  acci 
at  the  houses  of  his  friends  or  agents,  they  beii 
named  in  the  acceptance,  or  at  banking  houses,  or  at  he 
described  by  their  number  in  a  certain  street.  It  ia  mos 
that  the  same  rule  should  be  laid  down  aa  applicable 
cases.  The  most  plain  and  simple  rule  to  lay  down  ia 
the  effect  of  an  acceptance  in  any  of  these  forms  is  a 
of  the  house,  banker,  or  other  person  therein  mentioi 
house  or  residence  of  the  acceptor,  and,  consequently,  t 
sentment  at  the  house  or  to  the  party  named  in  the  a 
equivalent  to  presentment  at  the  house  of  the  acceptor 

(u)  I  am  aware  of  no  actual  English  decision  to  this  efiecl 
been  so  decided  in  America.  And  if  there  be  no  pereooa)  repi 
notice  sent  to  the  lesidence  of  the  deceased  p&rtj'a  family  is  su 
chaota'  Bank  v.  Birch,  IT  John's  Rep.  2a ;  Bajley,  Americaii  e 

It  has  bIgo  been  held  in  America  that  the  udminidtrator  o 
appointed  before  the  maturity  of  the  note,  who  haa  given  due 
appointment,  is  entitled  to  notice.  A  notice  addressed  throuj 
due  time  to  the  "  leKsJ  representative  "  of  A.,  deceased,  the  in 
last  residence  of  the  deceased,  is  sufficient,  tbou);h  it  does  not  aj 
administrator  or  executor  ever  received  it ;  see  6tb  American  ei 
Bills,  p.  44U. 

'  The  administrator  of  an  indorser  appointed  before  the  m 
note,  who  has  given  due  uotiue  of  his  appointment,  is  eutit] 
Oriental  Bank  tt.  Blake,  22  Pick.  206.  See  as  to  notice  where  I 
dead,  Planters'  Bank  v.  White,  2  Humphrey  1 12 ;  Cayuga  Bai 
5  Hill  23C  ;  Barnes  t>.  Keynolds,  4  Howard  (Miss.)  114.  A  no 
through  mail  in  due  time  to  the  "  legal  representative"  of  A., 
indorser,  to  the  laet  residence  of  the  deceased,  is  sufficient,  tbou 
appear  that  the  administrator  or  oiecutor  ever  received  it :  Pil 
man,  3  Humphrey  b'iS.  Notice  to  an  executor  before  probata 
Shoenberger  v.  Lancaster  Savings  Institution,  4  Casey  459. 
the  maker,  and  the  fact  that  the  indorser  ia  his  executor,  do^ 
vitb  the  necessity  of  notice.  As  executor  he  is  not  personally  I 
purpose  of  demand  and  notice  ia  to  make  him  so,  and  to  wa 
fact  that  the  bolder  looks  to  him  individually  :  Groth  v.  Oyger 
271. 
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I  thiDk,  be  eqaallj  applicable  to  the  case  of  every  acceptance, 
rill  be  conveDient  and  advantageous  to  the  public.(z)  A  fortiori, 
lonecessary  to  have  given  the  acceptor  sach  a  notice  in  any 
1  against  the  drawer. (^) 

liere  partners  are  jointly  liable  on  the  bill,  notice  to  one  ia 
ient.{z)' 

a  man,  not  a  party  to  a  bill,  assign  without  indorsement,  he 
t  entitled  to  notice  of  diahonor.(a)' 

Tre&cher  d.  Hinton,  4  B.  &  Aid:  413  (6  E.  C.  L.  R.) ;  Smith  v.  Thatcher, 
:  Aid.  200  (6  B.C.  L.  R.) ;  Pearse  e.  Pemberthy,  3  Camp.  261. 
Edwards  v.  Dick,  4  B.  &  Aid.  212  (6  E.  C.  L.  R.). 

PorCbouBQ  n.  Parker,  1  Camp.  83  ;  Bignold  v.  Watethouse,  1  M.  &  Sel. 
But  it  ia  oonceived  that  notice  to  a  private  member  of  a  joint  stock 
Dg  company  would  not  suffice.  See  Powles  t>.  Page,  3  C.  B.  IS  (51  E. 
R.) ;  In  re  Carew,  31  Bear.  39. 

>  held  in  America  that  joint  owners  of  a  note,  who  jointly  indorse  the 
do  not  thereby  consUtnte  themselves  partners  quoad  hoc,  so  that  notice 
i  dishonor  of  a  bill  to  one  will  charge  both.  Both  mast  have  notice, 
ere  a  partnership  indorses  a  note,  notice  of  it«  dishonor  given  to  a  sur- 
;  partner  is  sufficient  to  bind  the  legal  representatives  of  the  deceased 
:r,  althoDgh  the  holder  knew  of  the  decease  of  such  partner  before  the 
ity  of  the  note.  See  Byles  on  Bills,  6th  American  ed.  p.  442. 
Jas^e  Story  doabts  whether,  in  the  case  of  joint  parties  not  partners, 
to  one  only  would  bind  even  him :  Story  on  Promissory  Notes,  p.  36, 
Van  WMt  p.  WooUey,  3  B.  ft  C.  439  (10  E.  C.L.  R.) ;  5  D.  &  B.374i 
M.  520,  a.  c. ;  Swioyard  «.  Bowes,  5  H.  &  Sel.  62.    But  a  notice  baa 

lint  owners  of  a  not«,  who  jointly  indorse  the  same,  do  not  thereby 
tute  themselT^s  partners  qaoad  koe,  so  that  notice  of  the  dishonor  of  a 

one  will  charge  both.  Both  must  have  notice :  Sayer  b.  Friak,  T  Watts 
%.  383  ;  Wills  V.  Oreen,  5  HU1  232.  But  where  they  are  partners  notice 
r  ia  sufficient ;  Bouldin  n.  Vage,  24  Missonri  694 ;  Miser  v.  Trovinger,  7 
;N.  S.)281.     Where  a  partnership  indorses  a  note,  notice  of  its  dishonor 

V>  a  sorviving  partner  is  sufficient  to  hold  the  le^al  representatives  of 
ceased  partner,  although  the  holder  knew  of  the  decease  of  such  part- 
tfore  the  maturity  of  the  note :  Dabney  v.  Stidger,  4  Smedes  t  Marshall 
Cocke  c.  Bank,  6   Humph.  51.     See  People's  Bank   v.  Keech,  26  Md. 

The  mle  that  service  of  notice  upon  one  member  of  a  firm  is  sufficient 
lot  hold  where  a  notice  is  served  on  a  partner  living  elsewhere,  while 
IB  served  on  a  partner  residing  in  the  town  where  the  demand  is  made  i 
IE.  Watt,  5  Kansas  34. 

party  who  purchases  a  bill  and  transmits  it  on  account  of  goods  or- 
,  by  him  without  indorsing  it  is  not  entitled  to  notioe  of  its  dishonor : 
Vut  V.  Smith,  1  Wendell  219. 
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r*9QfiT  ^^^'  ^  *  general  rule,  a  man  transferring  by  delivery 
^  -'  "^without  indorsement  a  bill  or  note  payable  to  bearer  is  not 
entitled  to  notice. 

We  have  already  8een(i)  that  a  transferror  by  mere  delivery  of 
a  negotiable  instrument,  made  or  become  payable  to  bearer,  is  not 
in  general  liable,  either  on  the  instrument  or  on  the  consideration. 
He  therefore  (unless  in  some  excepted  cases)  requires  no  notice  of 
dishonor. 

But  we  have  also  seen  that  if  the  bill  or  note  payable  to  bearer 
were  delivered  on  account  of  a  pre-existing  debt,  that  delivery  is  not 
primd  facie  a  sale  of  the  bill  or  note.  On  dishonor,  therefore,  of 
the  bill  or  note,  the  liability  of  the  transferror  for  the  original  debt 
revives.  But  in  such  a  case  the  transferree  will  have  made  the  bill 
or  note  his  own,  unless  he  have  given  due  notice  of  dishonor. 

And  we  have  further  seen  that  as  there  may  be  an  express  con* 
tract  that  the  instrument  shall  not  amount  to  payment  if  dishon* 
ored,  so  there  are  many  circumstances  from  which  a  jury  may  infer 
that  the  intention  and  understood  contract  of  the  parties  was  that 
the  instrument  was  not  to  be  payment  if  di3honored.(c) 

It  is  conceived  that  in  all  cases  where  in  consequence  of  the  dis- 
honor of  bills  or  notes,  made  or  become  payable  to  bearer,  a  remedy 


been  held  to  be  in  time,  although  an  allowance  be  made  for  its  transmission 
through  a  party  not  indorsing.     See  Glode  v.  Bay  ley,  12  M.  &  W.  51. 

And  it  has  been  held  in  America  that  a  party  who  purchases  a  biU  and 
transmits  it  on  account  of  goods  ordered  by  him  without  indorsing  it  is  not 
entitled  to  notice  of  its  dishonor.  See  6th  American  ed.  of  Byles  on  Bills,  p. 
442. 

(6)  Ante,  chapter  on  Transfsr. 

(c)  *'  If  a  person/'  says  Abbott,  G.  J.,  "  deliver  a  bill  to  another,  without 
indorsing  his  own  name  upon  it,  he  does  not  subject  himself  to  the  obliga- 
tions of  the  law  merchant ;  he  cannot  be  sued  on  the  bill,  either  by  the  per* 
son  to  whom  he  delivers  it  or  by  any  other.  And  as  he  does  not  subject 
himself  to  the  obligations,  we  think  he  is  not  entitled  to  the  advantages.  If 
the  holder  of  a  bill  sell  it  without  his  own  indorsement,  he  is,  generally 
speaking,  liable  to  no  action  in  respect  of  the  bill.  If  he  deliver  it  without 
his  indorsement  upon  any  other  consideration,  antecedent  or  concomitant, 
the  nature  of  the  transaction  and  all  circumstances  regarding  the  bill  must 
be  inquired  into  in  order  to  ascertain  whether  he  is  subject  to  any  responsi- 
bility. If  the  bill  be  delivered  and  received  asVn  absolute  discharge,  he  will 
not  be  liable ;  if  otherwise,  he  may  be.  The  mere  fact  of  receiving  such  a 
bill  does  not  show  it  was  received  in  discharge :"  Van  Wart  v.  WooUey,  3  B. 
&  C.  446  (10  E.  C.  L.  R.). 
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s  on  the  consideration,  the  traoBferror  ia  entitled  to  notice  of 

inor.(d)    ■ 

maD  merel;  gnaranteeing  the  payment  of  s  bill,  but  not  a 
r  to  it,  IB  not  discharged  by  the  neglect  of  the  holder  p^qQ-, 
jire  bim  notice  of  dishonor  unleea  he  has  been  actually  L  '  J 
[diced  by  snoh  neglect.(<)* 

id  though  a  man  indoree  a  bill,  yet  if  he  also  give  a  bond  oon- 
led  for  its  payment,  absence  of  due  notice  of  dishonor  ia  no 
to  an  action  on  the  bond.(/) 

t  UB  now  inquire,  aeventhly,  what  are  the  consequences  of 
ct  to  give  due  notice.  The  law  presumes  that  if  the  drawer 
ot  had  dne  notice,  he  is  injured,  because  otherwise  he  might 
immediately  withdrawn  his  effects  from  the  bands  of  the 
:e,  and  that  if  the  indorser  has  not  had  timely  notice,  the 
ly  againat  the  parties  liable  to  bim  is  rendered  more  precarious, 
onaequence,  therefore,  of  neglect  of  notice  ia  that  the  party 
om  it  should  have  been  given  is  discharged  from  all  liability, 
ler  on  the  bill  or  on  the  conaideration  for  which  the  bill  was 

There  ia  great  coDfuaion  in  the  cases  on  this  subject,  but  the  authori- 
'e  canvftssed  in  the  jud^nieDt  of  Mr.  Justice  Coleridf^e  in  Turners. 
,  1  Dowl.  k  L.  131,  That  learned  jnd);e  says,  "  I  think  the  obligation 
holder  is  to  give  notice  promptlj  to  the  patt;  from  whom  he  receivei 

iTarnngton  v.  Furbor,  8  East  242 ;  6  Esp.  89,  b.  c.  ;  'Phillips  v.  Aeting, 
It.  206 ;  Swinyard  o.  Bowes,  5  M.  4  S.  62 ;  Holbrow  p.  Wilkins,  1  B. 
)  (8  E.  0.  L.  R.)  i  2  D.  A  Ry.  59,  a.  C. ;  Van  Wart  e.  Woolley,  3  B.  * 
(10  E.G.  L.  R.);  5  Dowl.  ft  R.  374(  M.  k  M.  220,  s.c;  Walton  t>. 
I),  13  M.  k  W.  72;  Hitchcock  v.  Humphrey,  5  M.  A  Or.  559  (44  E.  C. 

Murray  e.  King,  5  S.  &  Aid.  165  (7  E.  C.  L.  B.)- 
Iridges  V.  Berry,  3  Taunt.  130. 

aley  e.  Camp,  22  Alabama  659.  See  Buokoer  «.  Liebig,  38  Mo.  188 ; 
V.  Robinson,  63  N.  Car.  191;  Brenner  v.  Weaver,  1  Kansas  488; 
t  t>.  Hawes,  14  Iowa  460;  Forest  t.  Stewart,  14  Ohio  (N.  S.)  246; 
D.  Tan  Horn,  13  Iowa  209 ;  Baker  v.  Kdlley,  41  Miss.  696 ;  Weller  t^ 
,  19  Iowa  443 ;  Foster  v.  ToUison,  13  Riobaidsoo  (Law)  31 1  ParkmaK 
rater,  16  Gray  271 ;  Second  National  Bask  v.  Oaylord,  34  towa  246. 
lere  the  drawer  of  a  oheok  not  paid  on  presentation  has  been  injured 
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The  old  doctrine  on  this  subject  was  that  it  lay  on  the  defend- 
ant to  prove  that  he  had  been  injured  by  the  want  of  notice  ;(A)  but 
it  is  now  settled  that  the  want  of  notice  is  a  complete  defence,  and 
that  evidence  tending  to  show  the  defendant  was  not  prejudiced  by 
the  neglect  is  inadmissible,  except  in  an  action  against  the  drawer 
who  had  no  effects  in  the  hands  of  the  drawee.(i)  And  if  a  man 
who  is  discharged  for  want  of  notice  nevertheless  pays  the  bill,  he 
cannot  recover  against  prior  parties.  But  where  an  agent  drew  a 
bill  on  his  principal  for  goods  bought  by  the  agent  for  the  principal, 
and  the  bill  was  dishonored,  of  which  the  agent  had  no/notice,  but 
the  agent  being  afterwards  arrested  on  the  bill,  paid  it,  and  sued 
his  principal  on  the  contract  of  indemnity,  which  the  law  implies  in 
favor  of  the  agent  in  such  cases  ;  it  was  held  that  the  agent's  not 
having  insisted  on  the  absence  of  notice  as  a  defence  to  the  action 
against  himself  did  not  preclude  him  from  recovering  the  amount 
of  the  bill  against  his  principal.(A;) 

But  eighthly,  and  lastly,  there  are  cases  in  which  notice  is  ex- 
cused or  waived. 

*Notice  may  be  dispensed  with  and  excused  by  a  prior 
^  ^  agreement  on  the  part  of  the  party  otherwise  entitled  to  it, 
that  it  shall  not  be  necessary  to  give  him  notice.  Thus,  where  the 
drawer  stated  to  the  holder  a  few  days  before  the  bill  became  due 
that  he  would  call  and  see  if  the  bill  had  been  paid  b^  the  acceptor, 
it  was  held  thiBkt  he  had  dispensed  with  notice.(0 

Where  the  drawer  has  countermanded  payment,  notice  of  dis- 

f 

(h)  Mogadarao.  Holt,  1  Show.  317 ;  12  Mod.  15,  s.  c. 

(t)  Dennis  v.  Morrice,  3  Esp.  158 ;  Hill  v.  Heap,  D.  &  R.,  N.  P.  C.  59. 

(k)  Huntley  v.  Sanderson,  1  C.  &  M.  467 ;  3  Tyr.  469,  s.  c. 

(I)  Phipson  V.  Kneller,  4  Camp.  285 ;  1  Stark.  116  (2  £.  0.  L.  R.),  s.  c. ;  see 
Burgh  17.  Legge,  5  M.  &  W.  418 ;  and  Brett  v,  Levett,  13  East  214 ;  but  see 
Ex  parte  Bignold,  1  Deac.  728 ;  Murray  v.  King,  5  B.  &  Aid.  165  (7  E.  C.  L. 
R.) ;  Soward  v.  Palmer,  2  Moore  274  ;  8  Taunt.  277  (4  E.  C.  L.  R.),  s.  c. 

for  want  of  notice  of  each  non-pay njent,  he  is  not  thereby  discharged  from 
the  payment  of  the  whole  check,  but  only  to  the  extent  of  the  actual  injury 
he  has  sustained  by  the  want  of  notice:  Pack  v.  Thomas,  13  Smedes  & 
Marshall  11.  See  ante,  the  di£ferenoe  between  checks  and  other  negotiable 
paper. 
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0  him  is  dispeosed  with,  although  it  may  be  still  necesBary 
ent.{nt) 

le  drawer  had  no  effects  at  any  time  during  the  currency  of 
la  in  the  hands  of  the  acceptor,  and  will  have  no  remedy 

the  acceptor  or  any  other  persijn  if  he  be  obliged  to  pay 
i,  he  cannot  in  general  hare  been  prejudiced  by  want  of 
and  therefore  cannot  set  that  up  as  a  defence.(ny  But  this 
n,  eubstituting  knowledge  for  notice,  has  been  much  regretted. 
e  always  thought,"  says  Abbott,  C.  J.,  "  that  it  would  have 
etter  never  to  have  considered  knowledge  as  equivalent  to 

I  cannot  consent  to  carry  the  law  one  step  further."{o) 
)re  it  has  been  held  that  in  order  to  be  liable  without  notice, 
ffer  mnst  have  had  no  remedy  against  the  acceptor  or  any  other 
Hence  if  a  bill  be  drawn  for  the  accommodation,  not  of  the 
,  but  of  the  acceptor,  as  the  drawer  might  sue  the  acceptor,  he 
ed  tofiQtice.(p)  And  if  the  drawer  in  such  a  case  chooses  to  pay 
t  notice,  he  cannot  sue  the  acceptor  for  money  paid  to  his  use, 

ill  p.  Heap,  D.  A  R.,  N.  P.  C.  57 ;  Prideaux  v.  Collier,  2  Stark.  57  (3 
B.). 

ckerdike  n.  BolltnBn,  1  T.  R.  406 ;  Lsfitle  e.  Slatter,  6  Bing.  623  (19- 
R.)  ;  Carew  v.  Duckworth,  L.  R.,  4  Ei.  313 ;  Wirth  p.  Austen,  L.  R., 
C89.  Ab  we  huTe  already  aeen,  absence  of  eSecta  will  excuse  pre- 
t  for  paymeDt  as  against  tbe  drawer.  See  p.  220.  Hence  where  a 
dishoDored  for  want  of  funds,  thedrawer  is  chargeable  without  either 
aent  for  payment  or  notice  of  dishonor,  nnlesB  he  had  a  reasonable 
ion  that  it  would  be  honored.  In  America  a  check  dishonored  for 
funds  may  be  treated  by  the  holder  a«  a  nullity  or  a  fraud  :  Bylesoa 
\i  American  ed.  pp.  37  and  4<>0. 

>ry  B.  ScoM,  3  B.  &  Aid.  619  (6  E.  C.  L.  E.)  j  Carter  o.  Flower,  16  M, 
9. 

iparfe  Beath,  2  Ves.  k  B.240;  2  Rose  141,  s.c;  Cory  c.  Scott,  3 
1.  619  {5  E.  C.  L.  R.) ;  Bayley  294,  5th  ed.;  Sleigh  v.  Sleigh,  19  L.  - 
1.345;  SEich.  514,  s.c. 

le  drawer  ba«  do  funds  in  the  drawee's  hands,  the  payee  may  sue  im- 

ly  after  non-acceptiince  without  giving  notice  ;  Baker  v.  Gallagher,  1 
eton  C.  C.  461 ;  Reed  n.  Wilkinson,  2  WasLington  C.  C.  514 ;  Tarver 
e,  5  Alabama  712;  Hubble  v.  Fogartie,  3  Richardson  413.  Waiit  of 
no  eicnse  for  want  of  notice :  Howard  v.  Jarvis,  5  Sneed  375.  Ah  to 
'ben  the  drawee  has  no  effects  of  the  drawer  in  bis  bands,  and  is  not 
o  accept :  Dumim  v.  Hendrick,  4  Texas  495 ;  Cole  t>.  Wintercost,  12 
IS ;  HarriBOn  r.  Trader,  29  Ark.  85 ;  Soucfaardt  e.  Hall,  36  Md.  590. 
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r*9QQT  ^'^'^^'^g^  ^^  ^^7  s^^  ^^  *^®  bill.(5')  And  *where  a  bill  was 
^  -^  drawn  for  the  accommodation  of  an  indorsee,  and  neither 
such  indorsee  nor  the  drawer  had  any  effects  in  the  hands  of  the 
acceptor,  it  was  held  that  a  subsequent  indorsee,  in  order  to  re- 
cover against  the  drawer,  was  bound  to  give  him  notice,  for  the 
drawer  had  a  remedy  over  against  his  immediate  indorsee.(r)^     So 

[q)  Sleigh  v.  Sleigh,  19  L.  J.,  Exch.  346 ;  5  Exch.  514,  a.  c. 

(r)  Norton  v,  Pickering,  8  B.  A  C.  610  (15  E.  C.  L.  R.) ;  3  Man.  A  R.  23; 
Dans.  &  L.  210,  s.  c. ;  Cory  v.  Scott,  3  B.  &  Aid.  619  (5  E.  G.  L.  R.) ;  over- 
ruling Walwyn  v.  Qaintin,  1  B.  A  P.  652 ;  and  see  Brown  v.  Maffey,  15  East 
216  ;  Ex  parte  Heath,  2  Ves.  &  B.  249  ;  2  Rose  141,  a.  c. 

It  is  held  in  America  that  the  indorser  of  a  promissory  note  for  the  accom- 
modation of  the  draw  er  is  entitled  to  strict  notice. 

The  maker  of  a  note  for  the  accommodation  of  the  payee  is  not  released  hy 
the  failure  to  protest  the  note  and  give  him  notice,  though  it  is  known  to  the 
holder  that  he  is  an  accommodation  maker. 

An  accommodation  drawer  of  a  bill  of  exchange  is  entitled  to  notice  of  its 
dishonor,  although  he  had  no  funds  in  the  hands  of  the  drawee. 

An  indorser  is  chargeable  without  notice  if  he  indorsed  for  the  drawer's 
accommodation  only,  and  had  no  expectation  that  the  drawee  would  pay  :  see 
Byles  on  Bills,  6th  American  ed.  p.  447. 

And  the  indorser  is  entitled  to  notice,  although  the  bill  were  drawn  and 
accepted  and  indorsed  by  him  for  the  purpose  of  raising  funds  for  a  company 
in  which  he  as  well  as  the  holder  was  a  shareholder :  Maltass  v,  Siddle,  6  0. 
B.,  N.  S.  494  (95  E.  C.  L.R.). 

^  The  indorser  of  a  promissory  note  for  the  accommodation  of  the  drawer 
is  entitled  to  strict  notice :  French  v.  Bank  of  Columbia,  4  Cranch  141 ; 
Bogg  V.  Keil,  1  Missouri  743 ;  Holland  o.  Torver,  10  Conn.  308 ;  Rea  t?. 
Dorrence,  6  Shepl.  137.  The  maker  of  a  note  for  the  accommodation  of  the 
payee  is  not  released  by  the  failure  to  protest  the  yote  and  give  him  notice, 
though  it  is  known  to  the  holder  that  he  is  an  accommodation  maker :  Hans- 
brough  V,  Gray,  3  Qratt.  356 ;  Lewis  v.  Hanchman,  2  Barr  416.  An  accom- 
modation drawer  of  a  bill  of  exchange  is  entitled  to  notice  of  its  dishonor, 
although  he  had  no  funds  in  the  hands  of  the  drawee :  Sherrod  v,  Rhodes,  5 
Alabama  683  ;  Reid  v,  Morrison,  2  Watts  &  Serg.  401 ;  Evans  o.  Norris,  1 
Alabama  511;  Shirley  v,  Fellowes,  9  Porter  300.  An  indorser  is  charge- 
able without  notice  if  he  indorsed  for  the  drawer's  accommodation  only,  and 
had  no  expectation  that  the  drawee  would  pay :  Farmers'  Bank  r.  Van  Meter, 
4  Rand  553.  No  notice  of  non-payment  of  a  note  is  required  from  an  accom- 
modation indorser  to  those  for  whose  accommodation  he  indorsed  in  order  to 
hold  them  liable  to  him :  Fulton  v,  Maccracken,  18  Maryland  528.  Demand 
and  notice  are  not  necessary  to  fix  drawer  for  whose  use  th^  bill  was  accepted 
and  indorsed :  Barbaroux  v.  Waters,  3  Metcalf  (Ky.)  304.  An  indorser  for 
whose  accommodation  the  maker  signs  the  note  is  not  entitled  to  notice  of 
non-payment :  First  National  Bank  v,  Ryerson,  23  Iowa  508.    Draft  drawn 
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it  is  no  excuse  for  neglect  of  notice  to  an  indorser^  that  the  drawer 
had  no  effects  in  the  acceptor's  hands.  ^'  That  circumstance,"  says 
Lord  Kenyon,  ^^  will  not  avail  the  plaintiff, — the  rule  extends  only 
to  actions  brought  against  the  drawer ;  the  indorser  is  in  all  cases 
entitled  to  notice,  for  he  has  no  concern  with  the  accounts  between 
the  drawer  and  the  drawee. "(«)  Nor  will  the  absence  of  effects  in  the 
hands  of  the  maker  of  a  promiiMry  note  be  any  excuse  for  want  of 
notice  to  the  indorser,  at  all  events  unless  the  indorser  be  the  per- 
son who  is  to  pay,  and  who  has  no  remedy  over  against  any  one  \{t) 
nor  will  it  suffice  to  allege  that  he  has  not  been  damnified  by  the 
absence  of  notice.  An  intimation  from  the  drawee  that  he  cannot 
meet  the  bill,  but  that  the  drawer  must  take  it  up,  will  not  relieve 
the  holder  from  the  necessity  of  giving  the  drawer  notice. (u)  But 
if  the  acceptor  give  the  drawer  money  for  that  purpose,  such  sum 
is  recoverable  from  the  drawer  by  the  holder  as  *money  r«oAA-i 
paid  to  his  U6e.(i;)  Though  the  acceptor,  at  the  time  of 
dishonor,  have  no  effects  of  the  drawer  in  his  hands,  yet,  if  he  ever 
had  any  after  the  drawing  of  the  bill,  or  if,  without  effects,  the 
drawer  had  any  reasonable  ground  for  expecting  that  the  bill  would 
be  honored,  he  is  entitled  to  notice.  ^'  The  case  of  Bickerdike  v. 
BoUman,"  says  Lord  EUenborough,  ^^  went  upon  the  ground  that 
the  drawer  had  no  effects  in  the  hands  of  the  drawee  at  the  time  of 
the  nil  drawuy  and  the  other, cases  followed  on  the  same  ground. 
But  no  case  has  gone  the  length  of  extending  the  Exemption  fur* 
ther  to  cases  where  the  drawee  had  effects  of  the  drawer  in  his 
hands  at 'the  time  of  the  bill  drawn,  though  the  balance  might  vary 
afterwards  and  be  turned  into  the  opposite  scale.     When  there  are 

(s)  Wilks  V.  Jacks,  Peake  202 ;  Foster  v.  Parker,  L.  R.,  2  C.  P.  Div.  18. 
But  if  the  indorser  have  had  funds  put  into  his  hands  by  the  drawer,  out  of 
which  he  is  to  pay  the  bill,  notice  to  the  indorser  is  unnecessary  :  Corney  v, 
Mendez  da  Costa,  1  Esp.  302  j  Carter  v.  Flower,  16  M.  &  W.  751.  Where  the 
intention  of  the  parties  to  an  accommodation  bill  was  that  th^  last  indorser 
should  meet  it,  the  previous  indorsers  were  held  entitled  to  notice :  Turner  «. 
Sampson,  L.  R.,  2  Q.  B.  D.  23. 

(t)  Carter  v.  Flower,  16  M.  &  W.751. 

(u)  Stables  t7.  O'Kines,  1  Esp.  332. 

(z)  Baker  v.  Birch,  3  Camp.  107. 

by  agent  as  principal  drawer  not  entitled  to  notice :  Raymond  v.  Mann,  45 
Tex.  301.  Two  firms  with  common  partners,  notice  of  dishonor  not  neces- 
sary :  New  York  Co.  v,  Selma  Bank,  51  Ala.  305. 
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no  effects  of  the  drawer  in  the  hands  of  the  drawee  at  the  time 
when  the  bill  is  drawn,  the  drawer  must  know  that  he  is  drawing 
on  accommodation ;  but,  if  he  have  effects  at  the  time,  it  would  be 
very  dangerous  and  inconvenient,  merely  on  account  of  the  shifting 
of  a  balance,  to  hold  notice  not  to  be  necessary.  It  would  be  in- 
troducing a  number  of  collateral  issues  in  every  case  upon  a  bill  of 
exchange  to  examine  how  the  account  stood  between  the  drawer  and 
the  drawee  from  the  time  the  bill  was  drawn  down  to  the  time  it  was 
dishonored. *'(y)  Where  the  drawer  had  goods  in  the  hands  of 
drawees  to  the  amount  of  1500Z.,  but  owed  them  10,000Z.,  and  the 
drawees  had  appropriated  the  goods  to  the  satisfaction  of  the  debt, 
it  was  held  that  notice  of  dishonor  to  the  drawer  was  still  essential, 
Lord  Ellenborough  observing — "  If  a  man  draws  upon  a  house  with 
whom  he  has  no  account,  he  knows  that  the  bill  will  not  be  accepted ; 
he  can  suffer  no  injury  from  want  of  notice  of  its  dishonor,  and, 
therefore,  he  is  not  entitled  to  such  notice.  But  the  case  is  quite 
otherwise  where  the  drawee  has  a  fluctuating  balance  in  the  hands 
of  the  drawee.  There  notice  is  peculiarly  requisite.  Without  this 
how  can  the  drawer  know  that  credit  has  been  refused  him  and  that 
his  bill  has  been  dishonored  ?  It  is  said  here  that  the  effects  in  the 
hands  of  the  drawees  were  all  appropriated  to  discharge  their  own 
debt ;  but  that  appropriation  should  appear  by  writing,(2)  and  the 
defendant  should  be  a  party  to  it."(a) 

♦r^Oll  *A.nd,  in  general,  though  the  drawer  had  no  effects  in 
the  hands  of  the  drawee,  yet,  if  he  had  any  reasonable  ex- 
pectation that  the  bill  would  be  honored,  he  is  entitled  to  notice 
of  dishonor,  as  if  he  have  consigned  goods  to  the  drawee,  though, 
in  fact,  they  never  came  to  hand,  or  or  have  accepted  bills  for 
him. (6)  So  where  R.,  being  indebted  to  the  drawer,  represented 
to  him  that  A.  owed  him  money,  and  the  drawer  in  consequence 
drew  a  bill  on  A.,  which  A.  accepted  but  did  not  pay,  it  was  held 
that  the  drawer  was  entitled  to  notice  of  dishonor;  for  he  had 

(y)  Orr  v,  Maginnis,  7  East  359 ;  2  Smith  328,  s.  c. ;  Legge  v.  Thorpe,  12 
East  171  ]  Brown  v,  Maffey,  15  East  216  ;  Hammond  v,  Dufrene,  3  Camp.  145  ; 
Thackray  r.  Blackett,  3  Camp.  164. 

(z)  Query,  as  to  the  necessity  of  a  writing. 

(a)  Blackhan  t7.  Doren,  2  Camp.  503. 

(b)  Legge  v.  Thorpe,  12  East  171 ;  Kuoker  v,  Hiller,  16  East  43 ;  3  Camp. 
217,  s.  c. ;  Spooner  v,  Gardiner,  1  R.  &  M.  84 ;  Walwyn  v,  St.  Quintin,  1 
Bos.  &  Pul.  652 ;  Ex  parte  Heath,  2  Ves.  &  B.  240. 
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reason  to  expect  either  that  R.  would  take  up  or  that  the  acceptor 
would  paj  the  bill,  and  might  by  want  of  notice  be  induced  to  re- 
lax in  his  endeaYors  to  procure  payment  of  the  debt  owing  by  R.(e) 
But  the  drawer  of  a  bill,  who  has  no  effects  in  the  hands  of  the 
drawee,  except  that  he  has  supplied  him  with  goods  on  credit, 
which  credit  does  not  expire  till  long  after  the  bill  becomes  due,  is 
not  entitled  to  notice,  for  the  goods  are  not  such  as  can  properly 
be  set  against  the  drawing,  nor  can  there  be  any  reasonable  ex- 
pectation that  the  bill  will  be  paid  till  the  expiration  of  the 
credit.(rf)^ 

(c)  Lafitte  V,  Slatter,  6  Bin^c.  623  (19  £.  0.  L.  R.) ;  4  M.  &  P.  457,  8.  c. 
The  burthen  of  proving  that  the  defendant  has  been  injured  by  receiving  no 
notice,  where  that  is  alleged,  but  where  it  is  proved  that  he  had  no  funds  in 
the  hands  of  the  acceptor,  lies  on  the  defendant :  Fitzgerald  v.  Williams,  6 
Bing.  N.  C.  68  (37  E.  C.  L.  R.) ;  8  Scott  271,  s.  c. 

(d)  Claridge  v.  Dal  ton,  4  M.  &  Sel.  226.  As  to  the  form  of  the  allegation 
in  pleading,  see  Thomas  v.  Fenton,  16  L.  J.,  Q.  B.  362  ;  5  D.  &  L.  28,  s.  c. 

It  is  held  in  America  that  if  the  drawer  had  no  effects  in  the  hands  of  the 
drawee  at  the  date  of  the  bill,  and  no  reasonable  ground  to  expect  it  would 
be  honored,  he  is  chargeable  without  notice. 

The  drawer  is  entitled  to  notice  of  the  dishonor  of  a  bill  if  he  had  reasonr 
able  ground  to  believe  it  would  be  honored,  although  he  had  no  funds  in  the 
drawee's  hands. 

Though  the  drawer  has  no  funds  in  the  hands  of  the  drawee,  and  no 
ground  to  expect  the  bill  to  be  honored,  yet  the  indorser  is  entitled  to  notice 
in  all  cases,  unless  he  has  received  funds  from  the  drawer  to  take  up  the 
bill.  An  indorser  of  a  promissory  note  who,  before  the  note  falls  due,  takes 
an  assignment  of  all  the  property  and  estate  of  the  maker  for  the  express 
purpose  of  meeting  his  responsibilities,  is  not'  entitled  to  the  usual  notice  of 
non-payment. 

The  mere  taking  of  security  by  an  indorser  from  the  maker  of  the  note 
does  not  dispense  with  a  demand  and  notice,  unless  sufficient  funds  have 
come  into  his  hands  to  satisfy  the  note,  or  all  the  property  of  the  maker  has 
been  transferred  to  the  indorser. 

The  burthen  of  proof  is  on  the  holder  of  a  bill  to  show  that  the  drawer 
had  no  funds  in  the  drawee's  hands  in  order  to  excuse  want  of  notice. 

When  the  indorser  has  discharged  the  maker  of  a  note  from  liability  by  a 
settlement  and  release,  a  notice  of  non-payment  would  be  of  bo  use  to  him, 
and  therefore  he  is  not  entitled  to  it.  See  the  authorities  in  Byles  on  Bills, 
6th  American  ed.  p.  450. 

'  If  the  drawer  had  no  effects  in  the  hands  of  the  drawee  at  the  date  of 

the  bill,  and  no  reasonable  ground  to  expect  it  would  be  honored,  he  is 

chargeable  without  notioe :  Hopkirk  v.  Page,  2  Brockenb.  20 ;  Eiohelberger 

0.  Finley,  7  Harris  and  Johns.  381 ;  Warder  v.  Tucker,  7  Mass.  452 ;  Valk  v. 

29 
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r^oQo-i        *lf  the  drawer  of  a  bill  make  it  payable  at  his  own  house, 
this  is  evidence  to  go  to  the  jury  that  it  is  a  bill  drawn  for 


Simmons,  4  Mason  113  ;  Oathell  r.  Goodwin,  1  Har.  &  Gill  468  ;  Hoffman  «. 
Smith,  1  Caines  157;  Savage  v.  Merle,  5  Pick.  88;  Armstrong  v.  Gay,  1 
Stewart  176;  Dollfus  v.  Frosch,  1  Denio  367;  Foard  ».  Womack,  2  Ala- 
bama 368  ;  Kinsley  r.  Robinson,  21  Pick.  327  ;  Cook  v,  Martin,  5  Smedes  & 
Marshall  379  ;  Spear  r.  Atkinson,  1  Iredell  262 ;  Rhett  v.  Poe,  2  Howard,  U. 
S.  457.  In  the  matter  of  Brown,  2  Story  502;  Stewart  v.  Desha,  11  Alar 
bama  844;  Tounge  v,  Rnff,  3  Strobhart  311 ;  Richie  v,  McCoy,  13  Smedes 
&  Marshall  541.  The  drawer  is  entitled  to  notice  of  the  dishonor  of  a  bill 
if  he  had  reasonable  ground  to  believe  it  would  be  honored,  though  he  had 
no  funds  in  the  drawee's  hands :  Austin  v.  Rodman,  1  Hawks  195 ;  Stanton 
V.  Blossom,  14  Mass.  116;  French's  Ex.  v.  Bank  of  Columbia,  4  Cranch 
141;  Robinson  v,  Ames,  20  Johns.  146;  Grosvenor  c.  Stone,  8  Pick.  83; 
Campbell  v.  Pettengill,  7  Greenleaf  126 ;  Hill  t>.  Norris,  2  Stewart  &  Porter 
114.  Though  the  drawer  has  no  funds  in  the  hands  of  the  drawee  and  no 
ground  to  expect  the  bill  to  be  honored,  yet  the  indorser  is  entitled  to  notice 
in  all  cases,  unless  he  has  received  funds  from  the  drawer  to  take  up  the  bill : 
Scarborough  v,  Harris,  1  Bay  178  ;  Barton  v.  Baker,  1  Serg.  &  Rawle  334 ; 
Warder  v.  Tucker,  7  Mass.  452 ;  Fotheringham  p.  Price's  Ex.,  1  Bay  291 ; 
Denniston  v.  Imbrie,  3  Wash.  C.  C.  401 ;  Ramdulollday  v,  Darieux,  4  Ibid. 
61  ;  Walker  v.  Walker,  2  English  542.  An  indorser  of  a  promissory  note 
who,  before  the  note  falls  due,  takes  an  assignment  of  all  the  property  and 
estate  of  the  maker,  for  the  express  purpose  of  meeting  his  responsibilities,  is 
not  entitled  to  the  usual  notice  of  non-payment :  Mechanics'  Bank  v.  Gris^ 
wold,  7  Wend.  165 ;  Barton  t7.  Baker,  1  Serg.  &  Rawle  334 ;  Coddington  v. 
Davis,  3  Denio  16,  610  ;  Duvall  v.  Farmers'  Bank,  9  Gill  &  Johns.  31.  The 
mere  taking  of  security  by  an  indorser  from  the  maker  of  the  note  does  not 
dispense  with  a  demand  and  notice,  unless  sufficient  funds  have  come-into  his 
hands  to  satisfy  the  note,  or  all  the  property  of  the  maker  has  oeen  trans- 
ferred to  the  indorser  :  Spencer  v.  Harvey,  17  Wendell  489  ;  Marine  Bank  v. 
Smith,  6  Shepl.  99 ;  Cramer  v.  Perry,  17  Pick.  332  ;  Woodman  v.  Eastman, 
10  N.  Hamp.  359 ;  Durham  v.  Price,  5  Yerg.  300 ;  Watkins  v.  Crouch,  5 
Leigh  522;  Watt  v.  Mitchell,  6  Howard  (Miss.)  Rep.  131;  Barrett  9. 
■Charlestown  Bank,  2  McMullan  191 ;  Kramer  t7.  Sanford,  4  Watts  &  Serg. 
328  ;  Burrows  v,  Hannegan,  1  McLean  309  ;  Stephenson  v.  Primrose,  8  Por^ 
ter  1 55  ;  Kyle  t7.  Green,  14  Ohio  495 ;  Denny  o.  Palmer,  5  Iredell  610 ; 
DeveUng  v,  Ferris,  18  Ohio  170.  The  burthen  of  proof  is  on  the  holder  of  a 
bill  to  show  that  the  drawer  had  no  funds  in  the  drawee's  hands  in  order  to 
•excuse  want  of  notice:  Baxter  v.  Graves,  2  Marshall  152;  Ralston  v,  Bal- 
lits,  3  Bibb  261 ;  Thompson  v,  Stewart,  3  Conn.  172.  Where  the  indorser 
has  discharged  the  maker  of  a  note  from  liability  by  a  settlement  and  release, 
.2  notice  of  non-payment  would  be  of  no  use  to  him,  and  therefore  he  is  not 
entitled  to  it:  Burk  v.  McKay,  2  Howard  U.  S,  Rep.  66. 

See,  also,  Hawes  v,  Austin,  35  Illinois  396  ;  Lawrence  v.  Schmidt,  Ibid.  440 ; 
■Commercial  Bank  v.  Barksdale,  36  Mo.  553  ;  Merchants'  Bank  v.  Easley,  44 
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the  accommodation  of  the  drawer  himself^  of  the  dishonor  of  which 
it  is  not  necessary  to  apprise  him.  ^^  I  cannot  understand,"  says 
Lord  Tenterden,  ^^  why  the  drawer  should  with  his  own  hand  make 
the  bill  payable  at  his  own  house,  unless  he  was  to  provide  pay-* 
ment  of  it  when  at  maturity. "(e) 

Ignorance  of  a  party's  residence  will  excuse  neglect  to  give 
notice  of  dishonor,  so  long  as  that  ignorance  continues  without 
neglecting  to  use  the  ordinary  means  for  acquiring  information. 
'^  It  would  be  hard,"  observes  Lord  Ellenborough,  ''when  the 
holder  of  a  bill  does  not  know  where  the  indorser  is  to  be  found, 
if  he  lost  his  remedy  by  not  communicating  immediate  notice  of 
the  dishonor  of  the  bill,  and  I  think  the  law  lays  down  no  such 
rigid  rule.  The  holder  must  not  allow  himself  to  remain  in  a  state 
of  passive  and  contented  ignorance ;  but,  if  he  uses  reasonable 
diligence  to  discover  the  residence  of  the  indorser,  I  conceive  that 
notice  given  as  soon  as  this  is  discovered  is  due  notice  of  the  dis- 
honor of  the  bill  within  the  usage  and  custom  of  merchants."(/) 
Where  the  holder,  in  order  to  discover  the  residence  of  the  indorser, 

(e)  Sharp  v.  Bailey,  9  B.  &  C.  44  (17  £.  G.  L.  R.);  4  M.  A;  R.  4,  s.  c. 
Query t  whether  a  notice  of  dishonor  be  necessary  where  the  drawer  dies 
before  matority,  and  an  indorser  is  sued  who  is  the  drawer's  execator.  See 
Caunt  V.  Thompson,  18  L.  J.,  C.  P.  127 ;  7  C.  B.  400  (62  E.  C.  L.  R.),  s.  c. 

(y*)  Bateman  v.  Joseph,  2  Camp.  463;  12  East  433,  s.  c;  Browning  v, 
Kinnear,  Gow  81 ;  Harrison  9.  Fitzhenry,  3  Esp.  240 ;  Baldwin  v.  Richard- 
son, 1  B.  &  C.  245  (8  E.  0.  L.  R.) ;  2  D.  &  R.  285,  s.  o.  In  this  last  case  the 
traveller  of  a  tradesman  received  in  the  coarse  of  business  a  promissory 
note,  which  was  afterwards  dishonored.  The  principal  not  knowing  the  ad- 
dress of  the  next  preceding  indorser  wrote  to  his  traveller  to  inquire  into  it, 
and  several  days  elapsed  before  he  received  an  answer.  He  then  gave  notice, 
and  it  was  held  sufficient.    See  Chapoott  v.  Curlewis,  2  Moo.  &  Rob.  484. 

Mo.  286 ;   Mehlberg  v.  Fisher,  54  Wise.  607 ;  Walker  v.  Rogers,  40  Illinois 
278 ;  McRae  v.  Rhodes,  22  Ark.  315 ;  Sullivan  o.  Deadman,  23  Ibid.  14. 

An  accommodation  drawer  is  entitled  to  notice,  even  though  he  had  no 
funds  in  the  hands  of  the  drawee :  Merchants'  Bank  v.  Easley,  44  Missouri 
286.  The  drawer  is  entitled  to  notice  of  dishonor  when  by  the  course  of 
business  between  him  and  the  drawee  he  had  a  right  to  expect  that  the  bill 
would  be  paid,  as  well  as  where  he  had  funds  in  the  drawee's  hands  at  the 
time  of  drawing :  Louisiana  State  Bank  v.  Bnhler,  22  La.  Ann.  83 ;  Dunbar 
9.  Tyler,  44  Mississippi  1.  Evidence  that  on  presentation  the  drawer  said 
that  he  had  no  money  to  pay  will  not  be  sufficient  to-  excuse  notice :  Mehl- 
berg V.  Fisher,  24  Wise.  607. 
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bad  merely  made  inquiries  at  a  certain  house  where  the  bill  was 
made  payable,  Lord  EUenborough  said,  ^'Ignorance  of  the  in- 
dorser's  residence  may  excuse  the  want  of  due  notice,  but  the 
party  must  show  that  he  has  used  reasonable  diligence  to  find  it 
out.  Has  he  done  so  here?  How  should  it  be  expected  that  the 
P^qnq-i  requisite  information  ^should  have  been  obtained  where  the 
bill  was  payable  ?  Inquiries  might  have  been  made  of  the 
other  persons  whose  names  appeared  on  the  bill,  and  application 
might  have  been  made  to  persons  of  the  same  name  with  the  de- 
fendant, whose  addresses  are  set  down  in  the  directory. "(^)'  ^^^ 
diligence  has,  however,  been  held  to  be  a  question  of  fact.(A)  After 
the  residence  of  the  party  is  discovered,  the  holder  has  the  same 
time  to  give  notice  as  he  would  have  had  in  the  first  instance.(iy 


(g)  Beveridge  v.  Burgle,  3  Camp.  262. 

(k)  Bateman  v.  Jofleph,  12  East  433  ;  2  Camp.  463,  s.  c. ;  Hilton  v.  Shep- 
herd, 6  East  14,  n. ;  Siggers  v,  Browne,  1  M.  &  Rob.  520 ;  Hewitt  v,  Thomp- 
son, 1  M.  &  Rob.  543.  In  these  two  last  cases  the  letters  containing  notice 
of  dishonor  had  miscarried,  and  the  jury  were  directed  to  consider  whether 
the  generality  or  indistinctness  of  the  description  which  the  defendant  had 
given  of  himself  in  the  bill  had  led  the  plaintiff  into  error. 

(t)  Firth  r.  Thrush,  8  B.  A  C.  387  (15  E.  C.  L.  R.) ;  2  M.  &  R.  359 ;  Dans. 
&  L.  151,  s.  c. ;  Allen  9.  Edmundson,  17  L.  J.,  Ezoh.  291 ;  2  Ezoh.  719,  s.  c. ; 
Dixon  V,  Johnson,  1  Jnr.,  N.  S.  70. 

^  Where  the  holder  of  a  bill  of  exchange,  after  the  exercise  of  due  diligence 
to  ascertain  the  residence  of  the  indorser,  sends  him  a  notice  of  the  dishonor 
of  the  bill,  and  afterwards  discovers  that  he  was  not  rightly  informed,  and 
ascertains  the  true  residence,  it  is  not  necessary  for  him  to  send  another 
notice:  Lambert  v.  Ghiselin,  9  Howard  (U.  S.)  552. 

What  is  diligence?  see  Shepard  v.  Citizens*  Ins.  Co.,  8  Missouri  272; 
Planters'  Bank  v,  Bradford,  4  Humphrey  39  ;  Brener  v,  Wightman,  7  Watts 
&  Serg.  264;  Rhett  v.  Poe,  2  Howard  (U.  S.)  157 ;  Carroll  v,  Upton,  2  Sandf. 
Sup.  Ct.  Rep.  171 ;  Rawdon  v.  Redfield,  Ibid.  178;  Carroll  o.  Upton,  3  Corn- 
stock  272 ;  Lambert  v,  Ghiselin,  9  Howard  (U.  S.)  552 ;  Johnson  o.  Lewis,  I 
Dana  182 ;  Davis  v.  Herrick,  6  Ham.  55  ;  Bank  of  Columbia  o.  Lawrence,  I 
Peters  578  ;  Van  Hosen  t7.  Van  Alstyne,  3  Wend.  75  ;  Sice  v.  Cunningham, 
1  Cowen  397  ;  Nash  v.  Harrington,  1  Aiken  39  ;  Bronaugh  o.  Scott,  5  Call  78 ; 
Harris  t.  Robinson,  4  Howard  (U.  S.)  Rep.  336  ;  Pierce  v,  Pendar,  5  Mete.  352 ; 
Wheeler  v.  Field,  6  Mete.  290 ;  Thorn  v.  Rice,  3  Shepl.  263 ;  Spencer  v.  Bank, 
3  Hill  520  ;  Winans  v.  Davis,  3  Harrison  276 ;  Hoopes  o.  Newman,  2  Smedes  & 
Marsh.  71  ;  Godley  v,  Goodloe,  6  Ibid.  255 ;  Remer  v.  Downer,  23  Wend.  620 ; 
25  Ibid.  277  ;  Belden  v.  Lamb,  17  Conn.  441 ;  Haly  v.  Brown,  5  Barr  178  ;  Aah- 
ley  V,  Gunton,  15  Arkansas  415 ;  Porter  v,  Judson,  1  Gray  175 ;  Moore  ft. 
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femo  ad  impeitibile  tenetur ;  and  therefore  it  should  Heem  on 
eral  prJDciples  that  the  death  or  dangerous  illness  of  the  holder 
lis  agent,  or  other  accident  not  attributable  to  the  holder's  negl)> 
»,  rendering  notice  impossible,  may  excuse  it.(k)  But  where 
indoreer  left  home  on  account  of  the  dangerous  illness  of  hie 

)  Poth.  144 ;  Pardesaas  du  Central  de  Cbange  426 ;  Thompson  4R3,  548. 

icastle,  11  Maryland  486;  Newberry  e.  Trowbridge,  4  Michigan  391  ; 
erman  v.  Guldin,  10  Casay  54  ;  Boyd  v.  City  SaTinfte,  15  Grattan  501  ; 
lleton  Bank  v.  Morria,  28  Barbour  616;  Reias  c.  Corooran,  15  Louiaiana 
iial  694  ;  Early  v.  Preatoa,  1  Patton  &,  Heath  228 ;  Adama  c.  Leland,  5 
rorth  411 ;  Brighton  Bank  v.  Phitbrick,  40  New  Hampshire  506  ;  Blod- 
c.  DurgiQ,  32  Vermont  361 ;  Libby  v.  Adams,  32  Barbour  542  ;  Daven- 
«.  Oilbert,  4  Boawell  532.  The  holder  ia  preaamed  to  know  the  res:- 
;  of  bia  immediate  indorser,  and  is  bound  to  inrorm  the  notary  or  a^ent 
oyed  to  gire  noUce :  Lawrence  v.  Miller,  16  New  York  235.  Due  dili- 
:  of  notary  ia  not  auCBcient  if  the  holder  knew;  Randall  «.  Smith,  34 
uur  452.  It  ia  the  duty  of  the  holder  to  inform  the  notary  of  the  reai- 
".  of  the  maker  and  indorser ;  and  if  unknown  to  the  bolder,  he  must 
r«  of  those  whone  names  are  on  Che  bill  as  to  the  reaidence  he  does  not 
;  and  if  there  are  none  such  on  the  note  he  mast  use  due  diligence  to 
tain  it :  Smith  «.  Fisher,  12  Harris  222.  What  ia  due  diligence  in  giving 
i  is  a  question  of  law  when  the  facta  are  admitted  ;  when  the  facts  are 
ted,  the  court  ahuuld  give  hypothetical  inatructions,  leaving  the  facts  to 
iry:  Linville  o.  Wohli,  29  Missouri  20^;  Wyman  K.-Adams,12  Cush- 
10.  See  further  as  to  what  is  due  diligence  both  in  making  demand 
ncing  notice :  Howland  v.  Adrian,  1  Yroom  41 ;  First  National  Bank  t. 
ham,  29  lows  249  ;  National  Bank  of  the  Metropolis  c.  Williams,  46 
7;  Boyd  b.  Orton,  16  Wise.  495;  Palmer  p.  Whitney,  21  Indiana  68; 
er  K.  Stetson,  14  Ohio  (N.  S.)  89;  Bartlett  v.  Isbell,  31  Conn.  396  ; 
i  V.  Stoddard,  11  Gray  258 ;  West  River  Bank  c.  Taylor,  7  Boaworth 
Ray  V.  Porter,  42  Ala.  327  ;  Tyaon  t>.  Olion,  43  Ibid,  455 ;  Alexander  c. 
a»,  3  Lantdng  333 ;  Peters  n.  Hobbs,  25  Ark.  67  ;  Jamaa  p.  Wade,  21 
.  Ann.  548  ;  Dunbar  p.  Tyler,  44  Hiaa.  1  ;  Durden  c.  Smith,  Ibid.  548 ; 
'at  e.  Taylor,  25  Teiaa  (Suppl.)  37  ;  Harper  n.  Kenner,  19  Louia,  Ann. 
'an  Wickle  t>.  Downing,  Ihid.33  ;  Holti  v.  Boppe,  37  New  York  634 : 
w  V.  Ball,  24  Md.  183  ;  Garrie  f.  Downia,  33  Oal.  176 ;  Bird  ».  Heirs  of 
,  20  Louis.  Ann.  541 ;  Jadeon  k.  Goodwin,  37  Illinoia  286  ;  Whitridge 
er,  22  Md.  548  ;  Johnson  p.  Bank  of  North  America,  5  Roberteon  554 ; 
!  V.  Hobba,  25  Ark.  76 ;  Tate  v.  Sullivan,  30  Md.  464  ;  Mitchell  o.  Young, 
uia.  Ann.  279 ;  Puig  t.  Carter,  20  Louia.  Ann.  414  ;  Jarria  v.  Gamett, 
1.268. 

BBtion  of  maila  and  commercial  interconrsa  during  th«  eivil  war  ia  a 
eat  excuae  for  want  of  notice  :  Houae  e.  Adama,  12  Wright  26 1 ;  Ap- 
I  p.  Bynnm,  5  Coidwell  341  ;  Morgan  p.  Bank  of  Louisville,  4  Buah 
kpperaon  P.  Union  Bank,  4  Coidwell  445. 
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wife  at  a  distance,  and  a  letter  containing  notice  of  dishonor  of  a 
bill  lay  unopened  at  his  shop  daring  his  absence,  till  after  the 
proper  time  for  giving  his  indorser  notice,  Lord  EUenborough  held 
that  these  circumstances  afforded  no  excuse  for  the  dela7.(Z)^ 

Where  a  bill  is  drawn  by  several  persons  upon  one  of  themselves, 
since  the  acceptor  is  likewise  a  drawer,  notice  of  dishonor  is  super- 
fluous, as  the  dishonor  must  be  known  to  one  of  them,  and  the 
knowledge  of  one  is  the  knowledge  bf  all.(7w)* 

The  death,  bankruptcy  or  insolvency  of  the  drawee,  however 
^  «^ .-.  notorious,  constitutes  no  excuse  for  neslect  of  notice.(«)* 
^  -■  *Nor  an  agreement  or  understanding  between  the  parties 
that  the  instrument  shall  not  be  payable  till  after  a  certain  event.(o) 

Notice  of  dishonor  need  not  be  given  if  the  bill  be  on  an  insuffi- 
cient stamp.(p) 

(I)  Turner  r.  Leach,  Chit.  9th  ed.  330. 

(m)  Porthouse  v,  Parker,  1  Camp.  82.  Bat  in  case  of  fraud  a  different  rule 
would  prevail:  Bignold  e.  Waterhouse,  1  M.  &  Sel.  259.  And  it  may  be 
doubtful  how  far  this  rule  would  hold  in  the  case  of  a  joint  atock  company. 

(n)  Russell  v,  Lanstaffe,  DovLfr,  497;  Esdaile  v,  Sowerby,  11  East  114; 
Boultbee  v.  Stubbs,  18  Yes.  21  ;  but  see  3  Bro.  C.  C.  1. 

(o)  Free  v.  Hawkins,  8  Taunt.  92  (4  E.  C.  L.  R.) ;  1  Moore  28,  s.  c. 

(p)  Cundy  v.  Marriott,  1  B.  &  Ad.  696  (20  E.  C.  L.  R.). 

^  A  state  of  war  between  the  country  of  the  drawer  and  that  of  the  drawee 
will  excuse  notice,  but  it  must  be  given  within  a  reasonable  time  after  peace : 
Hopkirk  v»  Page,  2  Brock.  20.  The  blockade  of  a  city  is  a  euflloient  excuse 
for  not  sending  notice :  House  v.  Adams  &  Co.,  12  Wright  261. 

^  If  the  drawer  be  a  partner  of  the  firm  on  which  the  bill  is  drawn,  the 
holder  need  not  prove  notice  to  him  of  its  dishonor :  Gowan  v.  Jackson,  20 
Johns.  176  ;  see  Dwight  v.  Scavil,  2  Conn.  654.  Where  co-partners  purchase 
goods  together  and  give  a  note  therefor,  with  one  of  them  as  maker  and  the 
other  as  indorser,  the  latter  is  not  liable  on  his  indorsement,  unless  he  be 
duly  notified  of  the  dishonor  of  the  note :  Foland  v.  Boyd,  11  Harris  476; 
Morris  v,  Husson,  4  Sandf.  93.  **  This  is  not  like  the  case  where  a  note  has 
co-partners  for  the  makers,  and  some  of  them  for  indorsers,  and  where  of 
course  the  knowledge  of  the  dishonor  by  the  makers  is  chargeable  on  them 
as  indorsers :"  Lowrie,  C.  J. 

*  The  insolvency  and  absconding  of  the  drawee  are  no  excuse  for  not 
giving  notice  to  the  indorser :  May  v.  Coffin,  4  Mass.  341 ;  Barton  v.  Baker, 
1  Serg.  &  Rawle  334 ;  Gibbs  v.  Cannon,  9  Serg.  &  Rawle  201 ;  Hunt  v.  Wad- 
leigh,  13  Shepl.  271 ;  and  see  McClellan  v.  Clark,  2  Brevard  106 ;  Kiddell  v. 
Ford,  3  Ibid.  178 ;  Lawrence  v.  Langley,  14  New  Hampshire  70. 


NOTICE   OFQISaOHOR.  304 

Nor  to  tbe  indorser  of  a  promissory  Dote  not  negotiable. (j)* 

The  consequence  of  neglect  of  notice  will  be  waived  by  a  sabse- 
lent  promise  to  pay.  And  »  payment  of  part  or  an  acknowledg- 
mt  of  liability,(r)  though  after  action  brought,(8)  vill  be  evidence 

Lotice.(i)* 

[?)  Plimley  r.  Westlej,  2  Bing.  N.  C.  249  (28  B:  C.  L.  R.)  ;  2  Soott  423 ;  1 
idges  324,  a.  c. 

>]  VauKban  o.  Fuller.  2  Stra.  1246 ;  Horford  v.  Wilson,  1  Taunt.  12 ;  Lundj 
Boberteon,  7  East  231  ;  3  Smith  225,  s.  c, ;  Brett  ».  Levett,  13  East  213  : 
>od  B.  Brown,  1  Stark.  217  (2  E.  G.  L.  E,)  ;  Hopes  r.  Alder,  6  East  16,  n. 
nail  e.  Morrioe,  3  Esp.  15S  ;  Rofiera  v.  Stephens,  2  T,  R.  713 ;  Diion  v. 
iott,  5  C.  ft  P.  437  (34  E.  C.  L.  It.) ;  Margetson  v.  Aitken,  3  C.  &  P.  33f 
E.  C.  L.  B.) ;  Dans.  &  L.  157,  8.  c. ;  Leoaan  c.  Kirkinan,  6  Jur.,  N.  S.  17 
I]  Hopley  r.  DuTreeae,  15  East  275. 

I)  Many  of  the  caaes  cited  below  fail  in  drawing  the  proper  distinction  be 
*n  the  effect  of  a  promise  as  a  teaiver  of  notice  and  its  effect  aa  enidence  o 
ice.  In  Kilby  v.  Rochusseu  the  court  held  a  subsequent  promise  to  bt 
icient  evidenue  of  due  notice,  but  would  hare  amended  if  necessary  bj 
in^  an  averment  of  w^ver:  IS  C.  B.  357  (86  E.  C.  L.  R.). 

The  indorsement  of  a  note  not  negotiable  ia  a  collateral  and  not  an 
;iiial  undertaking.  If  by  tho  payee  he  will  be  holden  as  indorser,  but  il 
\  person  not  a  party  to  the  note,  as  guarantor,  but  in  both  cases  demaad 

notice  is  necessary  to  hold  the  indorser :  Parker  v.  Riddle,  11  Ohio  102. 
\  note  18  indorsed,  howeveir  long  a  time  after  it  becomes  due,  the  indorsee 
louDd  to  prove  a  demand  and  notice  in  an  action  aj;fllnst  the  indorser : 
ryr.RobinBon,9  Johns.  121  ;  Stackman  c.  Riley,  2  McCord  3<J8  ;  Allwood 
laseldon,  2  Bailey  457;  Poole  v.  Jolleson,  1  McCord  199;  Rugeby  c, 
idson,  2  Rep.  Con.  Ct.  33  ;  Dwight  e.  Emeraon,  2  N.  Ilamp.  159 ;  Keenan 
IcRea,  3  Stewart  ft  Porter  249  ;  Benton  r.  Gibson,  1  HiU,  S.  C.  56 ;  Greeley 

unt,  SShcpl.  455;  Colt  r.  Barnard,  18  Pick.  260 ;  Klrkpatrick  e.  McCul. 
;h,  3  Humph.  171  ;  Kennon  e.  McRea,7  Porter  175;  Cbadwick  e.Jeffers, 
ichardson  397  ;  Bean  c.  Arnold,  4  Shepl.  251  ;  Williams  e.  Probst,  10 
:ce  111;  Matthews  f.  Fogg,  1  Richardson  369;  Gray  v.  Bell,  2  Ibid.  67 ; 
id.  71 ;  Sanborn  v.  Southard,  25  Maine  409 ;  Branch  Bank  v.  Gaffney,  9 
bam  a  153. 

j'nea  v.  Bank,  85  HI.  442 ;  Smith  v.  Lownadale,  6  Oreg.  78  ;  Tardy  r. 
i.  26  Gratt  631  ;  Knapp  v.  Runals,  37  Wis.  135  ;  Rindgc  v.  Kimball,  124 
s.  209 ;  Hayes  v.  Werner,  45  Conn.  246  ;  Britt  c.  Lawson,  1 5  Hun.  123  ; 
.lley  V.  Wright,  40  N.  J.  Law  471  ;  Meyer's  Appeal,  87  P.  St,  129 ;  Boyd 
snk,  32  Ohio  St.  526 ;  Hale  v.  Danforth,  46  Wia.  554  ;  Bryant  v.  Wileoi, 
'al.  47 ;  Bank  ».  Conoway,  4  Houat.  206  ;  Freeman  v.  O'Brien,  38  Iowa 
i  Ray  V.  Smith,  17  Wall.  41 1  ;  Armstrong  o.  Cbadwick,  1 27  Mass.  1 56 1 
iama  t>.  Bank,  9  Heisk.  441.  Waiver  of  demand  and  notice  by  payee 
e  hia  indorsement  will  hold  good  aa  to  all  who  follow :  Parshley  v.  Heath, 
le.  90. 
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It  makes  no  difference  that  such  promise,  payment  or  acknowL 
edgment  was  made  under  a  misapprehension  of  the  laWy  for  every 
man  must  be  taken  to  know  the  law  ;{u)  otherwise  a  premium  is 
held  out  to  ignorance,  and  there  is  no  telling  to  what  extent  this 
excuse  might  be  carried.(2;)  But  if  the  promise  or  acknowledgment 
be  made  under  a  misapprehension  of  facty  as  if  the  bill  had  been 
presented  for  acceptance  and  acceptance  have  been  refused,  a  prom- 
ise to  pay,  in  ignorance  of  that  circumstance,  is  no  waiver  of  the 
consequence  of  laches. (y)  But  a  promise  to  pay  will  entirely  dis- 
pense with  proof  of  presentment  or  notice,  and  will  throw  on  the 
defendant  the  double  burthen  of  proving  laches,  and  that  he  was 
ignorant  of  it.{z)  Where  it  is  only  *as  to  part  of  the  sum, 
L  -*  the  plaintiff  can  only  avail  himself  of  it  as  a  waiver  |?ro 
tanto,  A  drawer  of  a  bill  for  200Z.,  who  had  not  received  due 
notice  of  dishonor,  said,  ^'  I  do  not  mean  to  insist  on  want  of  notice, 
but  I  am  only  bound  to  pay  you  10L*\  Abbott,  C.  J. :  "The  de- 
fendant does  not  say  that  he  will  pay  the  bill,  but  that  he  is  only 
bound  to  pay  101,  I  think  the  plaintiff  must  be  satisfied  with  the 
70V\a)  The  acknowledgment  or  promise  may  be  made  by  the 
attorney  for  the  defendant,  or  by  his  clerk,  who  has  the  manage- 
ment of  the  case.(6)  It  need  not  be  made  to  the  plaintiff,  but  may 
be  made  to  another  party  to  the  bill,  or  to  a  stranger. ((?)     A  prom- 

(u)  Or,  more  correctly  speaking,  ignorance  of  the  law  cannot  excuse. 

(x)  Bilbie  v.  Lumley,  2  East  469. 

(y)  Ooodall  v.  Dolley,  1  T.  R.  712;  Blesard  o.  Hurst,  5  Burr.  2672-,  Wil- 
liams V,  Bartholomew,  1  B.  &  P.  326 ;  Stevens  v.  Lynch,  2  Camp.  332 ;  12 
East  38,  8.  c. 

(z)  Taylor  v,  Jones,  2  Camp.  105  ;  Stevens  v.  Lynch,  12  East  38  ;  2  Camp. 
332,  8.  G.  See  instances  of  promises  held  insufficient  in  Dennis  v,  Morrice,  3 
Esp.  158 ;  Cumming  o.  French,  2  Camp.  106,  n. ;  and  see  Rouse  v.  Redwood, 
1  Esp.  156 ;  Standage  v.  Creighton,  5  C.  &  P.  406  (24  £.  C.  L.  R.) ;  and  Bor- 
radaile  v,  Lowe,  4  Taunt.  93,  where  it  is  said  that  an  indorser  can  only  be 
rendered  liable  by  an  express  promise ;  and  see  Pickin  v.  Graham,  1  Cro.  & 
Mee.  725  ;  3  'fyr.  923,  s.  c. 

(a)  Fletcher  t?.  Froggatt,  2  C.  &  P.  569  (12  £.  C.  L.  R.). 

(b)  Standage  v.  Creighton,  5  C.  &  P.  406  (24  E.  C.  L.  R.). 

(c)  Potter  V.  Rayworth,  13  East  417  ;  Gunson  v.  Metz,  1  B.  &  C.  193  (8  £. 
C.  L.  R.) ;  2  D.  &  Ry.  334,  s.  c. ;  Fletcher  v.  Froggatt,  2  C.  &  P.  569  (12  S. 
C.  L.  R.).  In  Rabey  v.  Gilbert  it  was  held  that  suffering  judgment  by  de- 
fault in  an  action  at  the  suit  of  a  second  indorsee  was  evidence  of  notice  or 
of  a  waiver  of  notice  in  an  action  by  the  first  indorsee :  Rabey  i?.  Gilbert^  30 
L.  J.,  Exch.  171  i  6  H.  &  N.  536,  8.  c. 
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to  pa;  made  by  the  drawer  in  expectation  that  a  bill  vill  be 
ihoDored,  bnt  before  it  ia  dishonored,  does  not  dispense  with  notice ; 
'  it  is  to  be  understood  as  a  promise  on  condition  that  due  notice 
jJTen.(d) 

It  seems,  however,  in  some  recent  cases  to  have  been  considered 
A  a  promise  to  pay  is  only  evidence  from  which  a  jury  may  pre- 
ne  that  a  notice  has  been  received. (e)  But  that  is  not  so.  A 
imiae  to  pay,  if  made  before  tbe  time  for  giving  notice  has  ex- 
ed,  is  a  dispensation;  if  made  after  that  time  it  is  a  waiver, 
ependently  of  any  question  of  actual  notice.(/)* 

i)  Pickia  c.  Graham,  1  C.  &  M.  725 ;  3  Tjr.  923,  s.  c. ;  uid  see  Prideaui  v. 
lier,  2  Stark,  N.  P.  C.  57  (3  B.  C.  L.  R.),  and  Baker  v.  Birch,  3  Camp. 

t]  Hicks  t>.  The  Duke  of  Beaafort,  4  Bing.  N.  C.  229  (33  E.  C.  L.  R.)  ;  5 
It  598,  9.  c. ;  and  iee  Booth  u.  Jacobs,  3  Nev.  &  M.  351 ;  Pickin  o.  Gra- 
:i,  I  Cro.  &  Mee.  728  ;  3  T;r.  923,  s.  c. ;  but  8«e  Lundie  d.  Robertson,  7 
i  231  ;  3  Smith  225,  s.  C. ;  Haddock  r.  Bur;,  7  East  236,  n. ;  Anaoa  e. 
'Uj,  B.  N.  P.  276  ;  Hopley  v.  Dufresne,  15  Eaat  275  ;  Norris  e.  Solomon- 
,  4  Scott  257  ;  where  the  defeudaot  Baid  he  had  no  intention  but  to  pay 
bill,  and  shoald  not  avail  himaeff  of  the  inCol-malitj  of  the  notice,  held 
lenee  to  go  to  the  jury  of  notjoe  :  Bronwell  v.  Bonney,  1  Q.  B.  39  (41  E. 
..  E,). 

/")  Cordery  v.  CaUiWe,  32  L.  J.,  C.  P.  211 ;  14  C.  B.,  N.  S.  374  (ICWE.  C. 
{.),  i.  c. ;  WoodB  V.  Deao,  32  L.  J.,  Q.  B.  1 ;  3  Beet  &  Smith,  101  (113  E. 
..  R.),  a.  c. ;  Kilby  v.  RoohuMen,  18  C.  B.  357  (86  E.  C.  L.  R.). 

When  it  appears  that  the  holder  of  negotiable  paper  has  been  guilty  of 
lea  in  an  action  against  an  indoreer  or  drawer,  the  holder  cannot  recover 
I  Bobseqnent  promise  without  showing  that  it  was  made  with  full  Icnowl- 
t  of  the  laches ;  but  where  the  fact  of  laches  does  not  appear,  a  promise 
r  maturity  to  pay  the  bill  ia  preBumptive  proof  of  demand  and  notice  : 
beta  r.  Dond,  23  Wendell  369.  A  promiae  made  by  the  drawer  to  the 
Be  to  pay  the  some,  after  legal  discharge  by  want  of  notice  of  its  dis- 
DT,  is,  if  made  with  a  full  knowledge  of  the  facta,  binding  upon  him  : 
m  e.  Sherburne,  2  Shepl.  48  ;  Walker  c.  Walker,  2  Engliah  542 ;  Hopkins 
iBwell,  12  Mass.  52 ;  Maitin  e.  IngeraoU,  8  Pick.  1  ;  Beck  v.  Thompsoi), 
ar.  &  Johns.  531  ;  Ladd  o.  Kenney,  2  N.  Uamp.  340 ;  Thornton  f.  Wynn, 
IV'heat.  183)  Robbins  e.  Pinckard,  5  Smedes  k  Marsh.  51;  Moore  t>. 
ker,  3  Iredell  347  ;  Gardiner  v.  Jones,  2  Murp.  429;    Barkalow  t>.  John- 

1  Harrison  397  ;  FJu'rin^toQi).  Brown,  7  N.  Hamp.271  ;  Davis  o.  Gowen, 
lepl.  3»7  ;  Baltin  v.  Betoke,  1 1  Iowa  204  ;  Porter  c.  Hadenpuyl,  9  Miohi- 

1]  ;  Tabey  u.  Berly,  26  Illinois  426  ;  Campbell  e.  Tarney,  12  Iowa  43 ; 
Igett  ».  Durgin,  32  Vermont  361 ;  Loose  *.  Loose,  12  Casey  538  ;  Qolls- 
p.  Bank,  2  Head  57  ;  Landrum  d.  Trowbridge,  2  Metcalfe  (Ky.)  2SI ; 
'ante  r.  Tandy,  36  New  Hampshire  540 ;    Sigerson  p.  Matthews,  2  How* 
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ard  (S.  0.)  496.  Admisflion  by  indoraer  that  he  had  received  notice  and 
wonld  have  to  pay  i»  sufficient :  Lonf^o.  Crawford,  48  Maryland  220.  A  part 
payment,  a  promise  to  pay,  or  an  acknowledgment  of  liability  by  the  indor- 
ser  of  a  promissory  note,  afler  the  note  becomes  due,  is  primd  facie  evidence 
not  only  of  notice  but  of  presentment :  Bank  of  the  U.  S.  v.  Lyman,  20  Ver- 
mont 668  ;  Bibb  v,  Peyton,  1 1  Smedes  k  Marshall  275 ;  Ridgway  o.  Day,  13 
Penna.  St.  Rep.  208.  A  part  payment  of  a  note  by  the  indorser,  not  ex- 
plained or  qualified  by  any  accompanying  circumstances,  will  be  held  suffic- 
ient evidence  of  waiver  pf  notice.  But  where  the  payment  is  made  with  the 
money  of  the  maker  and  by  his  request,  the  indorser  acts  as  mere  agent  of  the 
maker,  and  the  transaction  is  so  qualified  and  explained  as  to  preclude  all  idea 
of  an  actual  or  intended  waiver  on  the  part  of  the  indorser:  Whitakerv. 
Morrison,  1  Branch  25. 

A  promise  in  ignorance  of  the  fact  that  no  notice  has  been  given  will  not  be 
sufficient :  Grain  v,  Colwell,  8  Johns.  384 ;  Jones  v.  Savage,  6  Wendell  658 ; 
Offit  V.  Vick,  Walker  99  ;  Miller  t>,  Hadley,  Anthon  68 ;  Fleming  v.  McClure, 
1  Brevard  428;  Hunt  w.  Wadleigb,  13  Shepl.  271 ;  Warder  t?.  Tucker,  7  Mass. 
449 ;  Freeman  v,  Boynton,  lb.  483 ;  Garland  t?.  Salem  Bank,  9  lb.  408  ;  May 
V.  Coffin,  4  lb.  341 ;  Otis  v.  Hussey,  3  N.  Hamp.  346  ;  Trimble  v.  Thorn,  16 
Johns.  152;  Kennon  t?.  McRea,  7  Porter  175;  U.  S.  Bank  v.  Southard,  2 
Harrison  473  ;  Spurlock  v.  Union  Bank,  4  Humph.  336.  Whether  particular 
conversations  amount  to  a  waiver  of  notice  of  refusal  to  accept  is  a  question 
for  the  jury :  Carmichael  v,  Pennsylvauia  Bank,  4  Howard  Miss.  567.  If 
the  indorser,  after  the  maturity  of  the  bill,  even  supposing  himself  liable  to 
pay  the  same,  takes  security  from  the  maker,  this  will  not  amount  to  a  waiver 
of  the  objection  of  want  of  due  presentment  or  notice  ;  but  the  indorser  will 
be  deemed  to  have  taken  the  security  merely  contingently  in  case  of  his  ulti- 
mate liability  :  The  Otsego  County  Bank  r.  Warren,  18  Barbour,  S.  C.  Rep. 
290.  An  agreement  by  the  drawer  and  indorser  with  the  holder  before  the 
bill  is  due  that  the  holder  should  take  any  security  that  the  acceptor  could 
give,  or  make  any  arrangement  he  might  deem  proper  to  receive  payment, 
without  affecting  their  liabilities,  was  held  not  to  dispense  with  demand  and 
notice:  Bank  o.  Spell,  2  Hill  366 ;  Carter  v.  Burley,  8  N.  Hamp.  558 \  Crea- 
mer v»  Perrj^  17  Pick.  332.  '  A  declaration  by  an  indorser  to  a  third  person 
that  he  would  pay  the  note  without  suit  is  no  waiver  of  demand  and  notioe : 
All  wood  V,  Uaseldon,  2  Bailey  457  ;  see  Bobbins  v.  Pinckard,  5  Smedes  & 
Marshall  51.  A  waiver  of  notice  of  a  demand  does  not  dispense  with  the  de- 
mand itself:  Backus  v.  Shiphard,  11  Wend.  629;  Buchanan  v.  Marshall,  22 
Vermont  561 ;  Drinkwater  v,  Tibbits,  5  Shepl.  16.  A  waiver  of  protest  held 
to  be  a  waiver  of  demand  and  notice  :  Coddington  o.  Davis,  1  Comstock  186  ; 
see  Wall  v.  Bay,  1  Louisiana  Ann.  Rep.  312;  Scott  v.  Greer,  10  Barr  103. 
A  waiver  of  protest  by  an  indorser  is  not  a  waiver  of  notice  :  Ball  v.  Greaud, 
14  Louisiana  Annual  305.  See  on  the  subject  of  waiver  of  demand  and  no- 
tice, Russell  V,  Cronkhite,  32  Barbour  282  ;  Power  o.  Mitchell,  7  Wisconsin 
161 ;  Edwards  v.  Tandy,  36  New  Hampshire  540  ;  Amoskeag  Bank  v.  Moore, 
37  Ibid.  539  ;  Byram  v.  Hunter,  36  Maine  217.  The  clearest  evidence  is  neo- 
essary  to  show  a  waiver  of  demand  and  notioe :  Oswego  Bank  v.  Knower, 
Hill  &  Denio  122. 


*Thongh  a  party  may  waive  tl 
in  respect  of  bimeelf,  he  cannot 
cedent  partie8.(jr)* 

No  laches  can  be  imputed  to  tl 

Ig)  RoMOw  V.  Hardy,  12  East  4U  ; 
C.  L.  B.) ;  Matnh  t>.  Muwell,  2  Camp 

Part  payment  by  one  joint  indorser - 
a  waiiec  of  the  want  of  due  notice,  the 
Bank,  ft  Casey  134.  By  iudoraiDg  the 
waived  demand  and  notice  :  Furbear  v 
indorser,  over  whose  name  ia  written  ' 
aa  an  ori):inal  promisor  :  Lowell  d.  Oi 
note  does  not  waive  demand  and  noti 
liability  :  Seacord  c.  Miller,  3  Kernan 
b^  demand,  protest  and  notice,  mere 
action  will  not  diacbarf;e  an  indorser ; 
When  an  indoraer  of  a  note  took  wronf 
not  entitled  to  notice  :  Havens  t>.  Talb< 

Waiver  or  promiae  by  iodorser'after 
facta  ;  Butler  v.  Mnrison,  18  Louis.  A 
ertson  345 ;  Gawtry  v.  Doane,  48  Bart 
535  i  Tan  Wickle  v.  Downing,  19  Lou 
well  67  ;  Walker  v.  Rogera,  40  Illinois 
43;  Haiard  K.  White,  26  Ark.  155;  , 
Cheshire  v.  Taylor,  29  Iowa  492  ;  Mi 
bury  c.  Benick,  44  Mo.  554  ;  Stone  t>.  Si 
99  MoBB.  620 ;  Lewis  v.  Brehme,  33 
446  ;  Keyes  n.  Fenstermaker,  24  Cal. 
Crogblan  v.  Dinsmore,  9  Bosworth  4511 

'  As  to  what  wilt  be  a  waiver  of  dem 
Ala.  407;  Jaccard  v.  Anderson,  37  ] 
Sheldon  v.  Horton,  43  N.  York  93  ;  < 
Harness  v.  Davis  County  Saving  Assoc 
bridge,  13  Mich.  263  ;  Sheldon  t>.  Chap 
23  Indiana  523  ;  Buckley  t>.  Bentley,  ' 
Allen  38 ;  Johnsoit  d.  Crane,  16  N.  Ha 
Gordon  v.  Montgomery,  19  Indiana  1. 
Wilson  V.  Senier,  14  Wise.  380 ;  Bryt 
Yeager  r.  Farwell,  13  Wallace  (S.  C.^ 
101 ;  Geyther  e.  Bourg,  20  Louis.  Ann 
Porter  i>.  Kemball,  53  Barb.  467  ;  Shelt 
Steel,  27  Indiana  168  ;  Swan  v.  Hodg 
Maine  399  ;  Staylor  r.  Ball,  24  Md.  I 
Whitridge  E.  Rider,  22  Md.  548;  Bn 
Wilkins  p.  Gillis,  20  Lonis.  Ann.  538 ; 
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be  seized  under  an  extent  before  it  is  due,  the  neglect  of  the  officer 
of  the  crown  to  give  notice  of  the  dishonor  will  not  discharge  the 
drawer  or  indorser.(A) 

A  prior  dispensation  with  notice,  as  absence  of  effects,  must  be 
specially  alleged.(*)  So  must  the  impossibility  of  giving  notice,  or 
any  other  excuse  for  not  giving  it.(ft)  And  a  subsequent  promise, 
when  used  as  a  waiver  of  notice,  must  also  be  specially  pleaded. (/) 
But  a  subsequent  promise  to  pay,  when  used  as  evidence  of  the  fact 
of  notice,  need  not.(m) 

After  the  bill  is  due,  a  promise  to  pay,  or  a  part  payment,(»)  or 
th5  offer  of  it,(o)  or  any  admission  of  liability,(p)  whether  before 
or  after  the  period  for  giving  notice  has  expired,  is  primd  facie 
evidence  of  notice ;  but  though  there  be  no  evidence  to  repel  the 
inference,  the  jury  are  not  houjid  to  draw  it*{q)  A  letter  from  the 
defendant  containing  no  promise  of  payment,  but  merely  an  am- 
biguous allusion  to  the  bill  being  dishonored,  was  held  sufficient  to 
warrant  the  jury  in  finding  that  the  defendant  had  received  due 
notice  of  dishonor.(r)  And  the  sending  a  person  by  the  defendant, 
the  drawer,  to  a  remote  indorsee  two  days  after  the  bill  had  become 
due,  to  inform  him  that  he,  the  drawer,  had  been  defrauded  of  the 
bill,  and  that  he  should  defend  any  action  upon  it,  was  left  by  Lord 
Tenterden  to  the  jury  as  evidence  to  prove  notice  of  dishonor.(*) 
vi^QM-x  And  '^'a  statement  by  the  defendant  that  he  should  pay  the 
bill,  and  not  avail  himself  of  the  ir^formcdity  of  the  notice, 

(A)  West  on  Extents,  28,  29. 

(i)  Cory  t.  Scott,  3  B.  &  Aid.  624  (5  E.  C.  L.  R.) ;  Burgh  ».  Legge,  5  M.  A 
W.  418. 

(k)  Allen  9.  Edmundson,  17  L.  J.,  Ezch.  91 ;  2Ezch.  719,  a.  c. 

\l)  Cordery  o.  Colville,  32  L.  J.,  C.  P.  211. 

(m)  Lundie  v.  Robertson,  7  East  231  •,  Gibbon  o.  Gogj^on,  2  Cuap.  188. 
See  post^  chapter  xzxitr. 

(n)  Horford  v.  Wilson,  1  Taunt.  12. 

(o)  Dixon  V.  Elliott,  5  C.  &  P.  437  (24  E.  0.  L.  R.). 

(p)  Jackson  r.  Collins,  17  L.  J.,  Q.  B.  142  5  Mills  0.  Gibson,  16  L.  J.,  C.  P. 
249 ;  Rabey  v.  Gilbert,  6  H.  &  N.  586. 

(5)  Bell  r.  Frankis,  11  L.  J.,  C.  P.  300 ;  4  M.  &  G.  446  (43  E.  C.  L.  R.),  s.  0. 

(r)  Booth  0.  Jacobs,  3  Nev.  k  M.  351. 

(«)  Wilkins  v.  Jadis,  1  Moo.  &  R.  41 ;  and  see  Corlewis  0.  Corfeld,  1  Q.  B. 
814  (41  E.  C.  L.  K). 
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been  held  to  be  evideace  of  due  notiGe.(t)    And  a  conditional 

aise  to  pa;,  althougli  the  condition  be  not  complied  with,  is  still 

ence.(u] 

otice  to  produce  a  notice  of  dishonor  is  not  necessary. (x) 

Broowell  r.  Bonney,  1  Q.  B.  39  (41  E.  C.  L.  R.). 

I  Campbell  p.  Webster,  15   L.  J.,  C.  P.  4 ;    2  C.  B.  258,  8.  C. ;    bat  see 
;n  r.  Graham,  1  C.  ft  M.  725  ;  3  Tjr.  923,  s.  c. 

<  Swttin  V.  Levis,  2  C,  M.  ft  R.  261.    See  Doe  n.  Somerton,  U  L.  J.,  Q, 
0. 


[*S08] 


♦CHAPTER  XXIII. 


OF  IHTERBST. 


The  Nature  of  Interest 

From  what  Timt  it  rum  when 
payable  by  the  Termt  of  (A«  In- 
gtrument 

I'rom  vihat  Time  it  run*  lehert  not 
made  payable  by  the  Terms  of 
the  Inetrumenf 

I^om  what  THme  it  ciitm  a*  against 
an  Indoraer      .... 

7\>  tehal  Period  it  is  computed 

When  MoneJj  is  paid  into  Court  . 

In  the  old  Action  of  Trov^ 

After  a  Tender     .... 

Hova  Bankers  should  charge  it  on 
Checks      ..... 

Recqvery  of  Interest  after  Receipt 
of  the  I^incipal 

When  Interest  is  not  recoverable  . 

When  an  engagement  to  give  a 
Bill  u)ill  create  a  Liability  to 
Interest     ..... 

Liability  of  a  Guaranteeing  Par- 
ty to  Interest     .... 

Sow  Interest  ii  recovered 


Uaoitr. 

At  Common  Law 
Statutes  against  ii 
Their  Construction       . 
Substance  of  Eaactmei 
There  must  be  a  Loan  . 
Usury  on  Discounts     . 
Viuriotts  Security  for 
Where  the  Charge  is  i 
Loan  but  for  the  La 
There  must  be  a  corrvp 
Hazard  of  the  Prineip- 
Advance  of  Goods 
Irish,  Colonial  or  Forei 
Substituted  Security     . 
Separate  Instruments  . 
Innocent  Indorsee 
Statutes  exempting  est 
and  Notes  from  the  C 
'oTAL    Repeal    or    t. 

Pleading 


Intkrest,  where  not  made  payable  on  the  face  o 
meiit,(a)  is  in  the  nature  of  damages  for  the  retentior 
cipal  debt.' 

The  general  rule  of  the  common  law  is  that  in 
L  -I  recoverable  iiiileEs  there  were  an  express  stipn 
interest  should  be  paid,  or  unless  such  be  the  usage  of 

(a)  But  if  iDterest  be  payable  b;  the  terms  of  the  instrnmei 
able,  not  aa  damages  but  as  a  debt;  Watbioe  d.  Morgan,  6  ( 
E.  C.  L.  B.) ;  Hudson  v.  Foesett,  13  L.  J.,  C.  P.  141  ;  7  M.  4 
C.  L.  R.],  a.  c.  So  if  there  be  a  collateral  agreement  to  pa;  a 
of  interest:  Florence  p.  Jenuings,  26  h.  J.  276;  I  C.  B.  N.  S 
L.  R.),  a.  c.  As  to  payment  of  principal,  in  full  of  both  prin< 
est,  see  ante,  p.  230. 

{b)  If  at  the  time  of  a  contract  of  sale  the  vendee  ogreea  to 
note,  and  neglects  to  do  bo,  interest  is  recoverable  as  part  of  t 
shall  B.  Poole,  13  East  98 ;  Davis  v.  Smyth,  8  M.  A  W.  399. 

'  The  suspension  of  intercourse  oonsequent  npon  civil  war  di 
interest  from  accniiag:  Shortrige  d.  Macon,  1  Phillips  (Law) 
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and  notes,  by  the  nsage  of  trade,  carry  interest  from  the  time  of 
maturity ;  but  a  jury  are  not  bound,  unless  they  see  fit,  to  give 
more  than  nominal  interest,  or/  indeed,  any  interest  at  aXh{c) 

And  now,  by  a  recent  statute  for  the  amendment  of  the  law,((2) 
interest  is  recoverable  on  all  debts  payable  by  virtue  of  a  written 
instrument,  at  a  time  certain  or  ascertainable,  and  on  all  other 
debts  after  a  writUn  demand  and  notice  that  interest  will  be  claimed 
from  the  date  of  the  demand ;  but  it  is  discretionary  with  the  jury 
to  give  or  withhold  it. 

Interest  is  seldom  expressly  made  payable  on  the  face  of  the  in- 
strument, but  sometimes  it  is  so. 

Where  interest  is  expressly  made  payable  on  the  face  of  the  in- 
strument, it  carries  interest  from  its  date,  and  not  merely  from  its 
maturity.  For  unless  the  words  "bearing  interest,"  or  other  words 
of  similar  import,  aVe  taken  to  mean  that  interest  is  payable  from 
the  date  of  the  instrument,  they  would  be  idle,  since  without  any 
such  words  the  owner  of  the  bill  or  note  would  be  entitled  to  inter- 
est from  its  maturity.  Thus  it  has  been  held  that  on  a  bill  drawn 
payable  at  a  certain  period  after  date,  bearing  interest^  the  plaintiff 
is  entitled  to  recover  interest  from  the  date  of  the  bill.(e)  So  where  a 
note  was  made  payable  on  demand  with  lawful  interest,  it  was  held 
to  carry  interest  from  the  date.(/)  So  a  promissory  note  whereby 
the  maker  promised  to  pay  one  year  after  his  death  8001,  with  legal 
interest,  bears  interest  from  the  date  of  the  note.{gy 

(c)  Keene  v.  Keene,  27  L.  J.,  C.  P.  88 ;  3  C.  B.,  N.  S.  144  (91  E.  C.  t.  R.), 
s.  G.  See  Cameron  v.  Smith,  2  B.  &  A.  305  (22  £.  C.  L.  K.) ;  5  Taunt.  626 
(1  £.  0.  L.  R.) ;  In  re  BurgesB,  2  Moore  745 ;  Ex  parte  Williams,  1  Rose 
399 ;  Ex  parte  Cocks,  ibid.  317  ;  Lowndes  v.  Collins,  17  Yes.  27 ;  Lithgow 
t^.  Lyan,  1  Coop.  C.  C.  29.     Seepostj  p.  312. 

(d)3  &4  Will.  4,  c.  42,  ss.  28,  29.  See  Taylor  v.  Stott,  34  L.  J.,  Ezoh.  1 ; 
and  Duncombe  v.  Brighton  Club,  L.  R.,  10  Q.  B.  371. 

(e)  Kennerly  v.  Nash,  1  Stark.  452  (2  £.  C.  L.  R.) ;  Doman  v.  Dibden,  1 
R.  A  M.  381 ;  Richards  v.  Richards,  2  B.  &  Ad.  447  (22  £.  C.  L.  R). 

(/)  Weston  V.  Tomlinson,  Chitty,  9th  ed.  681 ;  Hopper  v.  Richmond,  1 
Stark.  507  (2  E.  C.  L.  R.). 

(g)  Raffey  r.  GreenweU,  10  Ad.  &  E.  222  (37  E.  C.  L.  R.) ;  2  Per.  &  Dav. 
365,  s.  c. 

^  The  interest  on  a  note  payable  with  annual  interest  on  the  happening  of 
a  certain  event  should  be  computed  from  the  date  of  the  note :  Washband  e. 
Washband,  24  Conn.  500.  The  words  payable  "  with  interest  from  day  "  are 
an  equivalent  to  "  from  date :''  Harrell  v.  Durrance,  9  Florida  490.    A  prom- 
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Where  interest  ia  not  expressly  made  payable  by  i. 

the  instrument,  it  runs  from  the  maturity  of  the  ' 

'-        -I    If  the  bill  or  note,  not  expressly  made  payable  w 

be  payable  on  demand,  interest  runs,  not  from  the  dal 

strument,  but  from  the  time  of  tbe  demand.(A)' 

Where  there  has  been  no  demand  except  the  action,  i 
be  given  from  the  service. of  the  writ  of  summonB.(t) 

The  indorser  of  a  bill  or  note  has  been  held  liable  to 
only  from  the  time  that  he  receives  notice  of  thedishoi 
drawer  cannot,"  says  Mansfield,  C.  J.,  "  find  out  by 
who  is  the  holder,  and  till  he  finds  that  out  he  cannot  ] 
When  he  has  found  out  who  is  the  holder,  he  is  bo 
tbe  bill  within  a  reasonable  time.  If  he  does  not  he 
damages  for  not  performing  his  contract;  those  damt 
interest  on  the  bill."(y)* 

(A)  BlftDej  V.  Ilendricke,  2  Bla.  761 ;  Cotton  o.  Horsemande 
357  i  and  see  Burough  v.  White,  4  B.  &  C.  327  (10  E.  C.  L.  B. 
379;  2C.  &P.  8  (12  E.  C.  L.  B.),  B.C.;  Purker  p.  Hutchinsoi 
King  r.  Taylor,  5  Yet.  808 ;  Lithgow  r.  Lyon,  1  Coop.  29  ;  Lown 
17  Vea.  27. 

(t)  Pierce  v.  FothergiU,  2  Bing.  N.  C.  167  (29  E.  C.  L.  R.) ; 
t.  c, 

(j )  Walker  o.  Barnes,  5  Taunt.  240 ;  I  Marsh  3G,  8.  c. 

iseory  note,  made  payable  at  a  certain  time  after  date,  with  int« 
at  tbe  rate  of  tea  per  cent,  per  annum,  draws  interest  at  said  : 
turity,  and  until  paid  :  Hand  t>.  Armstrong,  18  Iowa  324 ;  Thoraj 
aO  Ibid.  490.  If  a  note  is  given  payable  by  inBtallmenta,  "  wii 
the  Baid  sum,"  no  interest  is  due  upon  the  last  installmeDt  un 
due :  Saunders  c  McCarthy,  8  Allen  42.  A  promissory  not 
three  years,  "with  interest  thereon  till  pud,"  bears  interest  i 
Pittman  r.  Barrett,  34  Mo.  84.  A  promise  to  pay  "  with  legal 
ports  interest  from  date  :  Gholson  c.  King,  79  N.  C.  162.  Intere; 
House  t>.  College,  7  fieisk.  123.  Notwithstanding  a  note  is  pa, 
interest,  interest  is  recoverable  aa  damages  for  tbe  detention  ( 
afterdue:  Owsley  e.  Greenwood,  18  Minn.  429. 

■  Patrick  v.  Clay,  4  Bibb  246 ;  Schmidt  o.  Limehouie,  2  Bt 
Pnllen  v.  Chase,  4  Pike  210.  A  note  on  demand  "  with  inter 
bears  interest  from  the  day  of  ita  execution  :  Pate  o.  Gray,  1  I 
A  note  payable  at  a  given  time,  to  bear  interest  if  not  paid  wh 
that  interest  only  from  maturity :   Horn  v.  Nash,  1  Clarke  204. 

'  It  is  error  to  calculate  interest  on  the  damages  allowed  in  a 
of  exchange  from  the  maturity  of  the  bill ;  Rowland  v.  Hoo« 
(Miss.)  769  ;  Murpby  v.  Andrews,  13  Alabama  722. 
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Interest  was  formerly  computed  only  to  the  commencement  of  the 
SQit,  bat  it  is  now  carried  down  to  final  jndgment.  *^  That,"  says 
Lord  Mansfield,  '^  does  the  plaintiff'  complete  justice.  It  is  agree- 
able to  the  principles  of  the  common  law,  and  interferes  with  no 
statute.  It  takes  from  the  defendant  the  temptations  to  make  use 
of  all  the  unjust  dilatories  of  chicane.  For  if  interest  is  to  stop  at 
the  commencement  of  a  suit  where  the  sum  is  large,  the  defendant 
may  gain  by  protracting  the  cause  in  the  most  expensive  and  vexa- 
tious manner,  and  the  more  the  plaintiff  is  injured  the  less  he  will 

be  relieved/ *(*) 

Where  money  is  paid  into  court  on  a  security  carrying  interest, 
interest  must  be  paid,  not  merely  to  the  commencement  of  the 
action,  but  to  the  time  of  payment  into  court,(Z)  or  the  plaintiff  may 
proceed  in  the  action  for  the  difference.(m) 

*But  in  trover  the  rule  formerly  was  that  the  plaintiff  is  r^toiin 
entitled  to  damages  equal  to  the  value  of  the  article  con- 
verted at  the  time  of  the  conversion.  And,  therefore,  in  trover  for 
bills  or  notes,  interest  was  only  calculated  down  to  the  time  of 
conversion.  But  by  the  3  &  4  Will.  4,  c.  42,  the  jury  might  give 
damages  over  and  above  the  value  of  the  goods  at  the  time  of  the 
conversion. 

Interest  ceases  to  run  after  a  tender.  Lord  Ellenborough :  ^^  I 
think  interest  ought  to  stop  from  the  offer  to  pay.''(ny 

A  banker,  in  charging  interest  to  a  customer  who  has  overdrawn 
his  account,  should  compute  it,  not  from  the  date,  but  from  the 
payment  of  the  customer's  checks.(o) 

It  is  held  in  America  that  it  is  error  to  calculate  interest  on  the  damages 
allowed  on  a  protested  bill  of  exchange  from  the  maturity  of  the  bill.  See 
6th  American  edition  of  Byles  on  Bills,  p.  465. 

(k)  Robinson  v.  Bland,  2  Burr.  1077.     See  po$t,  chap,  xxxiii. 

(I)  Mercer  v,  Jones,  3  Camp.  477. 

(m)  Kidd  v.  Walker,  2  B.  &  Ad.  705  (22  E.  C.  L.  R.). 

(n)  Dent  v,  Dunn,  3  Camp.  296. 

(o)  Goodbody  v,  Foster,  Camb.  Sum.  Ass.  1831,  Lyndhnrst,  C.  B. 

^  No  presumption  of  law  that  interest  has  been  paid  up  to  date  of  receipt, 
for  one  year's  interest:  Flint  v,  Flint,  6  Allen  34. 
30 
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Though  the  principal  have  been  paid,  yet  the  plaintiff  may  pro- 
ceed for  interest,  unless  it  have  been  incurred  by  the  negligence  of 
the  plaintiff.(jt?)  So  "where  for  the  amount  of  the  principal  on  an 
overdue  bill  another  bill  was  given,  and  afterwards  paid,  it  was 
held  that  an  action  lay  on  the  original  bill  for  the  interest.(9) 

We  have  already  observed  that  where  interest  is  not  payable  by 
the  terms  of  the  instrument,  it  is  in  the  nature  of  damages.  Hence 
it  has  been  held  that  the  owner  of  a  bill  is  not  necessarily  and  in- 
variably entitled  to  interest,  but  that  a  jury  are  justified  in  reduc- 
ing or  withholding  it  altogether.(r) 

An  engagement  to  give  a  bill  will  create  a  liability  to  interest 
on  a  contract  which  would  not  otherwise  carry  it.  Thus,  where 
goods  are  sold  to  be  paid  for  by  a  bill  which  is  not  given,  interest 
is  recoverable  as  part  of  the. price  of  the  goods,  and  it  has  been 
held  that  this  interest  may  be  recovered  in  an  action  for  goods 
sold  and  delivered. («) 

A  party  who  guarantees  the  due  payment  of  a  bill  is  liable  for 

interest.  (^) 

r*^121  *  Where  the  action  goes  on  to  trial,  the  jury  assess  the 
interest;  the  plaintiff's  counsel  usually  stating  the  sum 
which  is  claimed.  Where  judgment  went  by  default  in  debt,  the 
plaintiff  indorsed  on  the  writ  of  execution  more  than  the  exact 
sum  due  at  his  peril.  In  actions  of  assumpsit  the  courts  had  the 
power  of  assessing  the  damages,  but  in  order  to  inform  the  con- 
science of  the  courts  they  usually  issued  a  writ  of  inquiry.  In 
actions  on  bills  and  notes,  however,  the  amount  of  damages  being 
mere  matter  of  calculation,  the  writ  of  inquiry  was  formerly  sup- 
plied by  a  reference  to  the  master  to  compute  principal  and  inter- 

(p)  Laing  0.  Stone,  M.  &  M.  229,  n. ;  2  M.  &  Ry.  561.    See  posi^  p.  426. 

(q)  Luxnley  v,  Musgrave,  4  Bing.  N.  C.  9  (33  £.  G.  L.  R.) ;  5  Scott  230,  s. 
c. ;  but  see  the  chapter  on  Patment,  aod  p.  241. 

(r)  Cameron  v.  Smith,  2  B.  &  Aid.  308  j  Da  Belloiz  v.  Lord  Waterpark,  1 
D.  &  R.  16 ;  and  see  Dent  o.  Dunn,  3  Camp.  296. 

(«)  Marshall  v.  Poole,  13  East  98 ;  Farr  o.  Ward,  3  M.  &  W.  26 ;  6  Dowl. 
163,  s.  c. 

(t)  Ackerman  v.  Ehrensperger,  16  M.  k  W.  99. 
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est,  and  latterly  by  the  special  indorsement,  which  rendered  it  an- 
Tiece88ary.(t«) 

The  rate  of  interest  usually  allowed  is  five  per  cent.,  bat  we  have 
Been  that  the  jury  may  reduce  the  rate,  or  they  may  increase  it. 
Thus,  where  a  bill  carries  ten  per  cent,  interest  from  its  date,  a 
jury  may  give  the  same  rate  of  interest  from  its  maturity  to  judg- 
ment.(a:)* 

The  common  indebitatus  count  for  interest  was  good.(y) 

Until  recently  to  contract  for  more  or  to  take  more  than  five 
per  cent,  interest  on  any  transaction  relating  to  bills  or  notes  was 
usurious  and  illegal.  Recent  statutes,  however,(2)  which  will  be 
considered  in  their  order,  first  exempted  a  large  proportion  of  bills 
and  notes  from  the  operation  of  the  usury  laws,  and  at  length  re- 
pealed the  usury  laws  altogether.  But  as  the  latitude  conceded 
by  the  legislature  had  until  recently  its  limits,  and  as  questions 
may  still  arise  on  bills  and  notes  of  earlier  date,(a)  it  will  still 

(u)  See  the  Common  Law  Procedure  Act,  1852,  s.  94,  and  18  &  19  Vict 
c.  67. 

(x)  Keene  v.  Keene,  27  L.  J.,  C.  P.  89  j  3  C.  B.,  N.  S.  144  (91  B.  C.  L.  R.), 
s.  c. 

(y)  Nordenstrom  v,  Pitt,  13  M.  &  W.  723. 

(z)  3  &  4  Will.  4,  0.  98,  a.  7 ;  1  Vict.  c.  80 ;  2  &  3  Vict  c.  37 ;  and  17  &  18 
Vict.  c.  90. 

(a)  It  may,  perhaps,  at  first  sight  be  thoaght  Baperflaous  to  retain  in  the 
present  edition  any  reference  to  the  old  decisions  relating  to  usurt.  But 
they  may  still  be  applicable  to  past  transactions,  and  to  foreign  dealings  with 
bills  of  exchange  ;  for  in  most  countries  usury  laws  still  exist.  In  France, 
and  in  some  of  the  United  States  of  America,  they  have  been  repealed,  but 
afterwards  re-enacted.  The  policy  and  expediency  of  the  vsvar  laws  is  at 
this  moment  a  subject  of  very  warm  discussion  in  the  United  States,  espe- 
cially in  Pennsylvania — perhaps  the  richest  and  most  prosperous  state  in 
the  Union ;  and  many  able  men,  after  extensive  experience  of  the  conse- 
quences of  repeal  in  some  of  the  states  of  the  American  Union,  have  ex- 
pressed a  strong  conviction  of  their  absolute  necessity  and  beneficial  opera- 
tion. 

To  this  day,  even  in  England,  a  court  of  equity,  when  dealing  with  the 

^  A  note  bearing  interest  on  its  face  at  a  given  rate  per  cent,  continues  to 
bear  that  interest  as  well  after  as  before  maturity :  Kohler  v.  Smith,  2  Cali- 
fornia 597 ;  Phinney  v,  Baldwin,  16  Illinois  108 ;  Brewster  v.  Wakefield,  1 
Minnesota  352. 
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♦be  necessary  to  treat  of  the  law  ofi  usury  in  its  operation 
L  J  on  bills  and  notes.  Moreover,  usury  laws  still  exist  in 
France,  Germany,  America,  Holland,  and  in  almost  all  foreign 
countries  where  bills  of  exchange  circulate;  and  in  some  states 
where  usury  laws  have  been  repealed  they  have  been  re-enacted, 
and  judging  from  the  experience  of  other  countries,  it  is  not  im- 
probable that  usury  laws  will  in  some  shape  be  re-enacted  here ;  so 
that  such  questions  may  still  arise  on  bills  made  or  negotiated 
abroad.  Further,  the  decisions  on  the  usury  laws,  in  their  operation 
on  bills  and  notes,  are  in  many  cases  applicable  where  the  illegality 
of  the  consideration  is  of  a  different  nature. 

Usury  is  said  to  be  an  indictable  misdemeanor  at  common  law.(i) 

The  Stat.  37  Hen.  8,  sees.  8,  9,  repealed  all  former  enactments 
on  this  subject,  and  restrained  the  legal  rate  of  interest  to  ten  per 
cent,  per  annum,  imposing  a  penalty  on  such  as  take  more.  This 
statute  was  itself  repealed  in  the  next  reign  by  the  5  &  6  Edw.  6, 
c.  20,  which  prohibited  the  taking  of  any  interest  whatever.  The 
Stat.  18  Eliz.  c.  8  repealed  the  6  &  t>  Edw.  6,  c.  20,  thereby  reviv- 
ing the  first-mentioned  statute,  and  avoided  all  contracts  on  which 
more  than  eight  or  ten  per  cent,  was  reserved,  as  usurious.  The 
21  Jac.  1  reduced  the  legal  rate  of  interest  to  eight  per  cent. ;  the 
12  Car.  2,  c.  13,  further  diminished  it  to  six  per  cent. ;  and  lastly, 
the  12  Anne,  st.  2,  c.  16,  reduced  it  to  five  per  cent.  The  two  last 
statutes  of  Anne  and  Charles  are  copied  almost  verbatim  from  the 
statute  of  James,  and  the  statute  of  James  contains  substantially 

sales  of  reversionary  interests  and  expectancies  by  persons  of  fall  age,  admin- 
isters relief  from  usurious  bargains  by  restraining  actions  on  securities  given 
by  expectant  heirs,  though  of  AiII  age,  and  decreeing  the  delivery  up  of  bills 
of  exchange  and  promissory  not>e8,  upon  payment  of  the  sums  actually  ad- 
vanced and  interest  at  52.  per  cent.  The  principles  on  which  a  court  of 
equity  proceeds  are  independent  of  statute  law,  and  are  fully  and  unanswer- 
ably explained  and  defended  in  the  judgment  of  Lord  Chancellor  Selborne, 
with  the  concurrence  of  Lord  Justice  James,  in  the  case  of  Lord  Aylesford  v» 
Morris  (L.  R.,  8  Chan.  Ap.  484],  affirming  a  decision  of  the  late  deeply-la- 
mented Yice-Chancellor  Wickens. 

Bentham^s  Defence  of  Usury  is  the  work  of  an  able  but  determined  theorist, 
who  had  had  as  much  experience  of  human  affairs  as  if,  to  use  the  expression 
of  a  late  noble  and  learned  lord,  "  he  had  dropped  from  another  planet." 

(6)  Com.  Dig.  Usury. 


ame  prorisiong  aB  the  two  et&tutes  of  ] 
I  together ;  so  that  all  the  cases  on  uei 
cable  to  the  law  as  it  stood  before  the 
J  laws. 

'bese  statutes  are  to  be  construed  meet  st 
resaioQ  of  usury,  and  the  courts  will  loo 
rent  form  of  a  contract  and  the  artifice 
e  and  real  nature  of  the  transaction, 
ifield,  "  the  real  truth  is  a  loan  of  mone 
nd  a  shift  to  take  it  out  of  the  statute.' 

e  statute  12  Anne,  st.  2,  c.  16  (as  well 
i),  contains  two  distinct  provisions: 
That  no  person,  upon  any  contract,  si 
for  the  loan  of  money  or  other  cornmot 
ler  cent,  per  annum,  under  penalty  of  : 
y  lent ;  one-half  to  the  crown,  and  th 
irill  sue  for  the  same. 
That  all  bonds,  contracts  or  assuranc 
iserved  or  taken  above  the  rate  of  five 
be  utterly  void. 

nee  it  appears  that  to  make  at  once  t 
ur  the  penalty,  the  contract  must  be  foi 
)us  interest  must  be  taken ;  but  that, 
ty  may  be  incurred  without  avoiding  t 
e  other,  the  contract  may  be  avoided 
ty.  Thus,  if  a  bond  be  given  for  the  p 
t  be  afterwards  agreed  that  the  mone; 
remain  in  the  hands  of  the  obligor  at 
interest  be  taken,  the  penalty  is  incurre 
[d)  But  if  a  man  eontraet  for  usurious, 
interest,  the  assurance  is  void,  though 
L(.) 

Femll  K 

'isher  e,  Beaale;,  1  Dong.  235.    See  Sergeanl 

en,  ]  W.  Saund.  296,  where  the  cases  *re  col 


814  IKTBRBST. 

To  make  a  contract  void  for  usury  there  must  have  been  a 
loan.{fy 

Therefore,  if  an  acceptor  discount  his  own  acceptances  at  a  pre- 
mium beyond  legal  interest,  that  is  not  usury ;  for  the  acceptor  does 
not  advance  his  own  money  to  another,  but  merely  pays  the  debt  to 
another  before  it  is  due.  ^'  It  is,"  says  Lord  EUenborough,  ^^  an 
improper  practice,  but  not  usury."(^)* 

(/)  Harvey  v.  Archbold,  3  B.  &  C.  626  (10  E.  C.  L.  R.) ;  5  D.  &  Ry.  500,  s.  c. 

(g)  Barclay  v,  Walmsley,  4  East  55. 

In  Amierica  it  is  held  that  the  purchase  of  a  bill  at  any  price  is  not  usa- 
rious ;  bat  the  purchase  must  be  complete,  so  as  to  enable  the  purchaser  to 
bring  suit  on  it.     A  bill  not  accepted  is  not  of  this  character. 

Where  an  indorsee  takes  a  bill  or  note  with  the  indorsement  or  guaranty 
of  the  indorser,  and  advances  thereupon  less  than  the  real  value  of  the  bill 
or  note,  the  transaction  is  in  effect  a  loan  between  the  indorser  and  indorsee, 
and  usurious. 

In  America,  if  a  note  made  for  the  purpose  of  raising  money  is  discounted 
at  a  higher  premium  than  the  legal  rate  of  interest,  and  none  of  the  parties 
whose  names  are  on  it  could,  as  between  themselves,  maintain  a  suit  on  the 
note  when  it  becomes  due,  provided  it  had  not  been  discounted,  then  such 
discounting  of  the  note  is  usurious,  for  it  is  then  that  it  first  exists  as  a  con- 
tract. 

It  is  otherwise,  however,  if  the  purchaser  is  ignorant  of  the  character  of 
the  note. 

The  taking  of  interest  in  advance  upon  the  discount  of  a  note  is  not  usury ; 
nor  taking  interest  for  both  the  first  and  last  day :  see  Byles  on  Bills,  6th 
American  ed.  p.  471. 

♦ 
^  A  contract  to  take  a  loan  of  money  at  more  than  legal  interest  is  usurious, 
though  no  illegal  interest  is  actually  taken  upon  it :  Clark  v.  Badgely,  3  Hal- 
sted  233. 

'  Manhattan  Co.  v.  Osgood,  15  Johns.  162;  King  v.  Johnson,  3  llfcCord 
365 ;  Churchill  v.  Suter,  4  Mass.  156 ;  Bridge  v.  Hubbard,  15  Ibid.  96;  Wycoff 
V.  Loughhead,  2  Dall.  92 ;  Musgrove  v,  Gibbs,  1  Ibid.  216 ;  Lloyd  v.  Reach, 
2  Conn.  175 ;  Powell  v.  Waters,  8  Cowen  669 ;  Nichols  t.  Fearson,  7  Peters 
103 ;  Cram  v,  Hendricks,  7  Wendell  569 ;  French  v.  Grindle,  3  Shepl.  163  ; 
Freeman  v,  Brittin,  2  Harrison  191  ;  Mazuran  v.  Mead,  21  Wend.  ^5 ;  Bal- 
linger  v.  Edwards,  4  IredelPs  Eq.  449 ;  Haleman  v.  Hobson,  8  Humph.  127. 
The  purchase  of  a  bill  at  any  price  is  not  usurious ;  but  the  purchase  must  be 
complete,  so  as  to  enable  the  purchaser  to  bring  suit  on  it.  A  bill  not  ac- 
cepted is  not  of  this  character :  McLean  v,  Lafayette  Bank,  3  McLean  587. 
Where  an  indorsee  takes  a  bill  or  note  with  the  indorsement  or  guaranty  of 
the  indorser  and  advances  thereupon  less  than  the  real  value  of  the  bill  or 
note,  the  transaction  is  in  effect  a  loan  between  the  mdorser  and  indorsee, 
and  usurious :  McElwee  r.  Collins,  4  Dev.  &  Batt.  209.    If  a  note  made  for 
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'Bat  the  ordinary  transaction  of  diaconnting  a  bill  or  r«o^ei 
e  is  s  lending  within  the  statnte.'  The  part;  discount- 
does,  in  fact,  lend  money  on  interest,  to  be  repaid  either  by  the 
SOD  receiving  or  by  some  other  party  to  the  bill,  at  a  certain 
fixed  period.  The  general  rule  of  law  is  that  if  the  interest 
retained  at  tbe  time  of  the  loan,  or  be  stipulated  to  be  paid 
jre  it  falls  regularly  due,  the  contract  is  usurious. (A)  But  in 
i>T  of  trade,  an  exception  is  allowed  in  the  case  of  discount  of 
B.  The  interest  is  then  allowed  to  be  retained  at  the  time  of  the 
a,  or,  in  other  words,  interest  may  be  and  is  always  charged, 
on  the  sum  actually  advanced,  but  on  the  sum  for  which  the 
is  made  payable.(ty  Thus,  if  a  bill  for  1001.  at  twelve  months' 
e  is  discounted  at  five  per  cent.,  the  sum  actually  paid  is  951., 
the  51.  discount  received  is,  in  fact,  idterest  at  the  rate  of  more 

i)  Barnes  t.  Wortich,  Noj  4 1  ;  Cro.  Jao.  25  ;  Yel.  30 ;  Moore  644,  s.  c. 
I  It  is  held  in  America  tbat  tbe  da;  on  which  a  note  is  discounted  is  t« 
icluded  in  tbe  coiDpatation  of  interest ;  but  a  day's  interest  ha«  accrued 
n;  lime  of  the  next  day;  see  6th  American- ed.  of  Byles  on  Bills,  p.  472. 

purgMse  of  raising  money  ia  discounted  at  a  hi;;her  premium  than  tho 
I  rate  at  interest,  and  none  of  the  parties  whose  names  are  on  it  can,  as 
(Gen  themselves,  maintain  a  suit  on  the  note  when  it  becomes  due,  pro- 
d  it  had  not  been  discounted,  then  such  discoantinR  of  the  note  is  usn- 
9,  for  it  is  then  tbat  it  first  eiista  as  a  contract :  Knights  ».  Putnam,  3 
:.  184;  Sanerwein  D.  Brumer,  1  liar.  £Oill  477;  Metcalfr.  Watkins,  I 
erST;  Gouchc.  Mossey,  4  1Iamph.  374:  Acby  i>.  Rapelje,  1  HiII9;  Bel- 
li. Lamb,  17  Conn.  441 ;  Dowe  v.  Schutt,  2  Denio  621.  It  is  otherwise, 
ever,  if  tbe  purchaser  is  i|i;norant  of  the  cbnracter  of  the  note :  Wbitworth 
dams,  5  Rand.  333  ;  Ramsey  d.  Clark,  4  Humph.  244 ;  Creed  ».  Stevens, 
hart.  223  -,  Lon^  c.  Gantley,  4  Dev.  £  Batt.  313  ;  Hayes  v.  Walker,  7 
Word  540;  May  p.  CampbeU,  7  Humph.  450;  Dickerman  p.  Day,  31  Towa 
The  takinf!  of  interest  in  advance  upon  the  discount  of  a  note  is  not 
7 :  Bank  of  Dtica  e.  Phillips,  3  Wendell  408  ;  Thornton  v.  Bank  of  Wash- 
!>n,  3  Peters  40;.  State  Bank  p.  Hunter,  1  Davareui  100;  McOill  e.  Ware, 
^am.  21  ;  Parker  v.  Cousins,  2  Gratt.  372.  Nor  taking  interest  for  both 
lirst  and  last  day :  Crump  c.  Nicbolas,  !>  Leigh  251  ;  State  Bank  v.  Cowan, 
igh  238.  As  to  the  use  of  Rowlett's  Tables  of  Interest,  which  consider 
s  hundred  and  sixty  days  as  a  year,  see  State  Bank  v.  Cowan,  B  Leigh 
Planters'  Bank  r.  Snodgrass,  4  Howard  (Miss.)  573  ;  Parker  v.  Cousins, 
attan  372  ;  Bank  of  Utica  v.  Wager,  8  Cowan  3S8. 
7(mtra,  Young  v.  Miller,  7  B.  Monroe  540. 

i'he  dsy  on  which  a  note  is  discounted  is  to  be  excluded  in  the  computa. 
of  interest;  but  a  day's  interest  has  accrued  at  any  time  of  the  next 
:  Bank  of  Burlington  t>.  Durkee,  1  Vermont  403. 
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than  5Z.  58,  3<2.  on  the  loan.  It  is  evident  that  the  longer  the  date 
of  the  bill,  the  greater  the  amount  of  the  interest  retained,  the  less 
the  actual  advance,  and  the  higher  the  rate  of  interest  on  the  ad- 
vance ;  so  that  if  a  bill  at  twenty  years'  date  were  discounted  at 
five  per  cent.,  the  interest  would  annihilate  the  principal.  This 
exception  is,  therefore,  restrained  to  discounts  in  the  ordinary  course 
of  trade,  where  the  excess  of  charge  above  the  legal  rate  is  fairly 
referable  to  the  trouble  and  expense  to  which  the  merchant  or 
banker  discounting  is  exposed.(i)     And  the  discounting  of  a  bill 

r*8161  ^^  *  ^®^y  ^^^8  ^*^»  *^»  ^^^  *example,  two  or  three  years, 
seems  of  itself  a  suspicious  circumstance;  and,  if  it  be 
done  as  an  artifice  to  obtain  more  than  legal  interest,  the  transac- 
tion will  be  usurious,  and  the  bill  and  any  substituted  security  will 
be  void,  in  the  hands  of  the  discounter,  against  all  parties.(Z)^ 

If  a  bill  or  note  be  given  on  an  usurious  contract,  but  for  a  pre- 
existing legal  debt,  the  debt  is  not  extinguished,  though  the  security 
is  void.(7w) 

If  the  excessive  charge  be  in  any  case  no  more  than  a  fair  re- 
muneration for  trouble  and  expense,  it  will  not  be  usury.  Thus, 
where  a  man  took  promissory  notes  to  a  bank  to  be  discounted, 
and,  on  being  asked  how  he  would  have  the  money,  said,  partly  in 
cash,  partly  in  account,  and  partly  in  bills  on  London,  some  at  three, 
some  at  seven,  and  some  at  thirty  days'  sight ;  and  the  banker 

(k)  Marsh  v.  Martindale,  3  Bos.  &  Pul.  154. 

{I)  Marsh  v,  Martindale,  3  Bos.  <fc  Pul.  154. 

(m)  Phillips  V.  Cockayne,  3  Camp.  119.  A.  being  about  to  purchase  an 
estate,  B.  agreed  to  lend  him  money  upon  it,  and  before  the  conveyance  from 
the  vendor  to  A.  was  completed,  on  receiving  the  then  title  deeds,  advanced 
the  money ;  afterwards  it  was  agreed  between  A.  and  B.  that  A.  should  pay 
usurious  interest  on  the  money  advanced ;  and  after  this  agreement,  the  con- 
veyance from  the  vendor  to  A.  was  by  A.  handed  over  to  B.,  A.  having  be- 
come bankrupt :  held  that  his  assignees  could  not  in  trover  recover  the  latter 
deed,  because  by  the  first  agreement,  untainted  by  usury,  B.  acquired  a  right 
to  it :  Wood  V,  Grimwood,  10  B.  &  C.  679  (21  E.  C.  L.  R.). 

^  When  the  charge  of  exchange  will  or  will  not  be  usurious :  Andrews  v. 
Pond,  13  Peters  65 ;  Merritt  v.  Benton,  10  Wend.  116;  Caynga  Bank  v.  Hant, 
2  Hill  635 ;  Commercial  Bank  v.  Nolen,  7  Howard  (Miss.)  508 ;  McLean  v. 
Bank,  3  McLean  587 ;  Holford  v.  Blatchford,  2  Sandf.  Ch.  Rep.  149 ;  Piloher 
V.  Banks,  7  B.  Monroe  548. 
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accordingly  discounted  the  notes  at  five  per  cent,  in  that  way,  de- 
ducting discount  for  the  whole  time  that  the  notes  had  to  run,  but 
making  no  allowance  for  the  time  which  must  elapse  before  the  bills 
on  London  became  payable,  though  the  cash  could  not  be  said  to  be 
advanced  by  him  till  the  bills  on  London  fell  due,  and  though  in 
consequence  he  received  more  tban  legal  interest  for  his  advances, 
the  transaction  was  held  not  to  be  usurious,  for,  the  mode  of  pay- 
ment being  suggested  by  the  other  party,  it  could  not  have  been 
devised  by  him  as  a  screen  for  a  corrupt  loan.  And  it  was  held 
that  the  interest  which  he  gained  on  the  bills  on  London  might  be 
considered  as  a  compensation  for  the  trouble  and  expense  of  paying 
the  money  there ;  that  the  discount  and  remittance  were  separate 
transactions.(n)  But  where  the  substituted  bill  was  not  given  at 
the  particular  request  of  the  parties  applying  for  discount,  and  was 
itself  discounted.  Lord  Kenyon  held  the  original  discount  usurious.(o) 
A  merchant,  banker,  or  other  person,  may,  in  addition  to  the  dis- 
count, take  a  reasonable  '^'and  customary  sum  for  remitting  r^coi  fri 
the  note  or  bill  for  payment,  and  other  incidental  ex- 
penses.(p)  So  he  may  take  a  commission  for  accepting  or  drawing 
bills,  whether  the  bills  be  payable  in  the  same  place  or  nQt.{q)  No 
precise  rate  for  commission  in  such  cases  is  fixed  by  law,  but  the 
usual  rate  sanctioned  by  the  decisions  is  &s:  per  cent.  Upon  a 
long  and  complicated  account  a  banker  has  been  allowed  to  charge 
one-half  per  cent. ;  but  in  another  case,  where  a  person  in  general 
business,  but  not  a  banker,  charged  7^.  6d.  per  cent,  for  discounting 
bills,  and  gave  no  evidence  of  having  been  put  to  any  extraordinary 
trouble  or  expense,  Lord  Ellenborough  thought  the  charge  usu- 
rious.(r)  Whether  in  any  case  the  charge  for  commission  be  but  a 
fair  remuneration  for  trouble  and  expense,  or  a  mere  artifice  for 
charging  illegal  interest,  is  a  question  of  fact  for  the  jury.(9)  ^ 

(n)  Ilammettv.  Yea,  1  B.  &  P.  144. 

(o)  Matthews  9.  Griffiths,  Peake  200. 

(p)  Winch  V.  Fenn,  cited  in  Auriol  v,  Thomas,  2  T.  R.  52 ;  Ex  parte  JouqBj 
17  Yes.  332 ;  Baynes  v.  Fry,  15  Yes.  120 ;  Masterman  v.  Cowrie,  3  Camp.  488. 

(q)  Masterman  v.  Cowrie,  3  Camp.  488. 

(r)  Brook  v,  Middleton,  1  Camp.  445. 

{$)  Carstairs  v.  Stein,  4  M.  &  S.  192 ;  Harris  v.  Boston,  2  Camp.  348  ;  Mas- 
terman V,  Cowrie,  3  Camp.  488. 

^  A  compensation  exceeding  the  lawful  rate  of  interest  for  obtaining  money 
at  the  bank  on  one^s  own  security  for  the  use  of  another  is  not  usury,  unless 
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To  constitute  usary,  there  mast,  further,  be  a  corrupt  intention^ 
not,  perhaps,  to  evade  the  statute,  for  a  man  may  not  know  that 
there  is  such  a  law ;  but  his  ignorance  of  the  law  here,  as  in  all 
other  cases,  is  no  excuse,  for  it  is  one  which  (as  Selden  observer) 
every  one  might  make  and  nobody  could  tell  how  to  refute  him  ; 
but  there  must  be  a  corrupt  intention  to  take  exorbitant  intere8t,{t) 
Thus  the  old  cases  show  that  if  illegal  interest  be  reserved  by  mis- 
take, as  by  an  error  in  the  computation  of  time,  it  is  not  U8ury.(u)^ 
Accordingly,  where  A.  was  indebted  to  the  plaintiff  in  a  bond  ex- 
ecuted in  St.  Kitts,  conditioned  for  the  payment  of  60007.  and 
six. per  cent,  interest,  and  it  was  agreed  that  the  principal  should  be 
paid  in  two  bills  of  exchange  at  long  dates,  which  were  drawn  in 
favor  of  the  plaintiff  for  the  principal  and  interest  which  would  be 
due  at  the  time  they  were  payable,  the  plaintiff  *s  agent  computing 
the  interest  by  mistake  still  at  six  per  cent.,  and  the  bond  was  then 
cancelled,  Mansfield,  0.  J.,  held  that  the  action  on  the  bills  might 
l^o-io-i  clearly  be  maintained  for  the  sum  *bond  fide  due;  as  the 
excess  in  the  amount  of  the  bill  had  arisen  from  a  mere 
mistake,  and  no  intention  to  take  usury  could  at  any  rate  be  im- 
puted to  the  plaintiff  himself.(a:)     A.  was  indebted  to  B.  in  80Z., 

(i)  It  is  held  in  America  that  parting  with  depreciated  paper  at  par,  and 
charging  for  the  same  the  legal  rate  of  interest,  does  not  constitute  usury  : 
see  6th  American  ed.  6f  Byles  on  Bilis,  p.  474. 

(u)  Buckley  v.  Guilbank,  Cro.  Jac.  677  ;  Nevison  v.  Whitley,  Cro.  Car.  501, 

(x)  Glasfurd  v,  Laing,  1  Camp.  149. 

it  is  so  unreasonable  and  extravagant  as  to  show  that  it  was  a  cover  for  usury, 
and  whether  it  is  so  or  not  is  a  question  for  the  jury :  Hutchinson  v.  Hosmer, 
2  Conn.  341.  As  to  when  the  charge  of  commission  will  be  usurious,  see 
Bartlett  v.  Williams,  1  Pick.  288  ;  Trotter  v.  Curtis,  19  Johns.  160  ;  Rams- 
dell  V.  Morgan,  16  Wendell  574 ;  McKesson  v.  McDowell,  4  Dev.  &  Batt.  120 ; 
Suydam  v.  Westfall,  4  Hill  211  ;  Harger  v.  McCullough,  2  Denio  119 ;  Dry 
Dock  Co.  V.  Trust  Co.,  3  Sandf.  Ch.  Rep.  215.  The  bond  fide  sale  of  one's 
credit  or  guarantee  is  not  usurious,  though  it  exceed  the  legal  rate  of  interest 
and  is  not  connected  with  a  loan  :  Ketchum  v.  Barber,  4  Hill  224  ;  More  v» 
Howland,  4  Denio  264. 

'  Childers  v.  Dean,  4  Rand.  406  ;  Maine  Bank  v.  Butts,  9  Mass.  49  ;  Gibson 
V.  Stearns,  3  N.  Hamp.  185 ;  Bank  of  Utica  ».  Smalley,  2  Cowen  770  ;  Duvall 
V,  Farmers*  Bank,  7  Gill  k  Johns.  44.  Parting  with  depreciated  paper  at  par 
and  charging  for  the  same  the  legal  rate  of  interest  does  not  constitute 
usury  :  U.  S.  Bank  r.  Waggener,  9  Peters  378 ;  see  Caton  v,  Shaw,  2  Har. 
&  Gill  13  ;  U.  S.  Bank  t?.  Owen,  2  Peters  537 ;  Sizer  v.  Miller,  1  Hill  227. 
Contra^  Bondurant  v.  Bank,  8  Smedes  &  Marshall  533  ;  Cook  v.  Bank,  Ibid. 
543. 
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• 

and  gave  him  a  promiflaory  note  for  STL  8«.,  payable  by  four  quar- 
terly mstallments  (being  the  amount  of  the  principal  and  legal  in- 
terest), with  a  clause  that  in  case  default  should  be  made  in  pay- 
ment of  any  one  installment  the  whole  sum  should  become  payable. 
The  court  held  that  this  was  not  a  stipulation  for  usury,  but  for  a 
•penalty,  and  that  A.  was  entitled  to  recover  the  whole  sum  on  de- 
fault.(^)  Where  a  broker  was  employed  to  get  a  bill  discounted, 
which  he  did  upon  an  agreement  to  reserve  to  himself  10«.  per  cent, 
commission,  as  the  party  advancing  the  money  was  no  party  to  this 
agreement,  and  had  no  intention  that  more  than  legal  interest  should 
be  charged,  it  was  held  that  the  discount  was  not  usurious.(z) 

The  contract  must  be  for  repayment  of  the  principal  at  all  events ; 
for  if  the  principal  be  put  in  hazard  it  is  not  usury.  '^  If  I  lend 
1002.  to  have  120Z.  at  the  year's  end  upon  a  casualty,  if  the  casualty 
goes  to  the  interest  only  and  not  to  the  principal  it  is  usury ;  for 
the  party  is  sure  to  have  the  principal  again  come  what  will  come ; 
but  if  the  interest  and  principal  are  both  in  hazard  it  is  not  then 
U8ury."(a)  Hence  the  purchase  of  an  annuity  with  a  clause  for 
redemption  by  the  grantor,  though  on  terms  never  so  exorbitant,  is 
not  usury.  And  where  the  lender  becomes  a  partner  with  the  bor- 
rower by  deed  in  the  borrower's  trade,  and  is  to  receive  profits  there- 
out in  addition  to  the  interest  to  a  certain  amount,  at  all  events,  this 
may  be  a  contract  of  partnership  and  not  an  usurious  loan.(6)  But 
if  the  lender  do  not  profess  to  be  a  partner,  and  is  nevertheless  to 
receive  a  portion  of  the  profits  in  addition  to  the  interest,  it  is  an 
usurious  loan,  for  though  the  lender  thereby  so  far  puts  his  princi- 
pal in  hazard  as  to  render  it  liable  to  partnership  creditors,  yet  it 
is  no  further  hazarded  than  in  the  case  of  every  other  loan,  namely, 
by  the  risk  of  the  borrower's  insolvency.(<?) 

Usury  may  be  committed  within  the  express  words  of  the  statute, 
not  only  by  advancing  money  but  by  advancing  *good8  to  r^qiqi 
be  repaid  in  money.     If  the  goods  are  forced  upon  the  bor- 

(y)  Wells  V.  Girling,  4  Moore  78  ;  1  B.  &  B.  447  (5  E.  C.  L.  R.) ;  Gow  21, 

0.  0. 

(z)  Dagnall  v.  Wigley,  11  East  43. 

(a)  Roberts  v.  TreDayne,  Cro.  Jac.  507 ;  Chesterfield  v.  Jansen,  1  Wils.  286. 

(b)  Gilpin  v,  Enderbey,  5  B.  &  Al.  954  (7  E.  C.  L.  R.) ;  1  D.  &  Ry.  570,  s.  o. 

(c)  Morse  v.  Wilson,  4  T.  R.  353. 
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rower  in  lieu  of  money,  as,  for  example,  upon  the  party  applying 
for  the  discount  of  a  bill,  the  transaction  is  suspicious,  and  it  lies 
on  the  lender  to  show  not  only  that  the  goods  were  fairly  worth  the 
sum  at  which  they  were  estimated,  but  that  they  would  have  been 
easily  available  in  the  borrower's  hands  for  raising  that  sum  by  re- 
sale.(t?)  But  where  the  lender  requests  or  prefers  to  take  goods,  it 
lies  on  him  to  show  that  they  were  estimated  above  their  real 
value.  («)^ 

In  Ireland,  in  many  of  the  British  colonies,  and  in  various 
foreign  states,  more  than  five  per  cent,  interest  is  allowed  by  the 
law  of  the  place.  Whenever  the  contract  is  made  abroad  it  is  not 
usurious  here,  because  the  utmost  interest  which  the  law  of  the 
place  allows  is  reserved.  But  it  often  happens  that  the  transac* 
tion  is  partly  in  one  country  and  partly  in  another,  so  tnat  whether 
it  is  to  be  considered  as  a  domestic  or  a  foreign  contract  becomes  a 
question  of  great  nicety.  A.  resides  in  England,  B.  at  Gibraltar, 
where  the  legal  rate  of  interest  is  six  per  cent.,  and  where  a  bill 
on  England  at  ninety  days  is  reckoned  as  cash.  It  was  agreed  that 
A.  should  consign  to  B.  goods  for  sale,  and  that  upon  the  receipt 
of  the  invoice,  B.  should  remit  to  A.  bills  on  London  at  ninety 
days'  date,  and  charge  interest  at  six  per  cent.,  from  the  date  of 
the  bills.  Lord  Tenterden  :  "  The  case  must  be  considered  as  if 
the  bargain  for  the  advances  had  been  made  at  Gibraltar  and  not 
in  London. "(/) 

The  statutes  14  Geo.  8,  c.  79,  and  1  &  2  Geo.  4,  c.  51,  the 
latter  repealed,  and  re-enacted  by  3  Geo.  4,  c.  47,  reciting  that 

{d)  Davis  r.  Hardacre,  2  Gamp.  375. 

(e)  Goombe  v.  Miles,  2  Gamp.  553. 

It  has  been  held  in  America  that  a  contract  to  lend  a  portion  of  the  money 
wanted  by  the  borrower,  on  condition  that  he  will  receive  stock  at  a  price 
much  above  the  market  value,  to  make  up  the  deficiency,  is  usurious.  See 
6th  American  ed.  of  Bjles  on  Bills,  p.  476. 

(/)  Harvey  v.  Archbold,  3  B.  &  G.  626  (10  E.  G.  L.  R.) ;  5  D.  &  R.  500, 

8.  C. 

^  A  contract  to  lend  a  portion  of  the  money  wanted  by  the  borrower,  on 
condition  that  he  will  receive  stock  at  a  price  much  above  the  market  value, 
to  make  up  the  deficiency,  is  usurious :  Stribbling  v.  Bank,  5  Rand  132 ; 
Valley  Bank  v.  Stribbling,  7  Leigh  26;  Bank  v,  Arthur,  3  Gratton  173; 
Archer  v.  Putnam,  12  Smedes  &  Marshall  286. 
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doubts  had  arisen  on  the  point,  enact  that  all  mortgages  or  secu- 
rities of  or  concerning  any  lands,  tenements,  hereditaments,  slaves, 
cattle,  or  other  things,  in  Ireland  or  the  West  India  colonies, 
whereby  interest  is  reserved  above  the  rate  of  five  per  cent.,  but 
not  exceeding  the  rate  allowed  by  the  law  of  that  place,  are  valid, 
though  executed  in  Great  Britain^  as  well  as  all  bonds  and  cove- 
nants, original  or  collateral,  for  further  securing  money  so  ad- 
vanced. It  will  be  observed  that  these  statutes  do  not  include 
bills  and  notes,  and,  therefore,  it  is  a  doubtful  ^point  r^eoon-i 
whether  a  bill  or  note  not  exempted  from  the  usury  laws 
by  the  recent  statutes,  and  given  in  England  as  a  collateral  security 
for  an  Irish,  colonial,  or  foreign  debt,  with  more  than  five  per  cent, 
interest,  be  legal.(^)  It  seems  clear,  however,  that  if  the  original 
security  be  cancelled,  and  a  bill  or  note  be  taken  as  a  substituted 
security,  but  carrying  the  original  interest,  such  a  bill  or  note  is 
usurious.  (A) 

If  an  usurious  bill  or  note  be  in  the  hands  of  a  holder,  who  was 
either  a  party  to  or  cognizant  of  the  usurious  transaction,  and  he 
give  it  up  for  a  substituted  security,  as  a  note,  or  even  if  he  deliver 
up  this  note  for  a  further  security,  as  a  bond,  the  original  usurious 
taint  infects  both  the  subsequent  securities,  and  either  is  void.(i) 
But,  if  the  party  taking  a  substituted  security  had  no  notice  of  the 
usury,  the  security  is  good. (A)  Yet,  before  68  Geo.  3,  c.  93,  if  a 
party  had  taken  an  usurious  bill  without  notice  of  the  usury,  and 
afterwards,  upon  learning  the  defect,  took  a  substituted  bill,  such 
second  bill  was  void.(Z)  But,  if  the  substituted  security  be  for 
principal  and  legal  interest  only,  expunging  the  bad  part  of  the 
debt,  it  is  good.(97i)  And  where  a  bill  or  note  is  given  on  a  con- 
sideration, partly  usurious  and  partly  legal,  the  holder  cannot  re- 
cover even  for  the  good  part,  though  the  whole  amount  of  the  bill 
should  not  be  sufficient  to  cover  that.(n) 

(g)  See  Lord  Ranelagh  v.  Ghampante,  2  Yern.  395 ;  1  £q.  Ca.  Ab.  289. 

(h)  Glasfurd  r.  Laing,  1  Gamp.  149 ;  Dewar  o.  Span,  3  T.  R.  426. 

(t)  Marsh  v,  Martindale,  3  B.  &  B.  154. 

(k)  Guthbert  v,  Haley,  8  T.  R.  390;  3  Esp.  22,  s.  c. 

(I)  Ghapman  v.  Black,  2  B.  &  Aid.  588  ;  Amory  v.  Merrjweather,  2  B.  & 
C.  673  (9  E.  G.  L.  R.) ;  4  D.  <Sb  R.  86,  s.  c. 

(m)  Preston  v.  Jackson,  2  Stark.  237  (3  £.  G.  L.  R.) ;  Barnes  v.  Hedley,  1 
Camp.  157-180,  d. ;  2  Taunt.  184,  s.  c. 

(n)  Harrison  v.  Hannel,  5  Taunt.  780  (1  E.  C.  L.  R.)  ;  1  Marsh.  349,  s.  c. 
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It  makes  no  difFerence  that  the  contract  is  comprised  in  two 
s^arate  inatraments.(o) 

Before  the  late  statnte,  if  the  bill  were  tainted  with  usury  in  its 
inception,  or  if  it  was  necessary  for  the  holder  to  make  title 
through  any  party  guilty  of  usury,(  j[?)  he  could  not  recover,  though 
he  had  no  notice  of  the  usury.  But  now,  by  the  58  Geo.  3,  c.  9S, 
no  bill  or  note,  though  given  for  an  usurious  consideration,  or  upon 
an  usurious  contract,  shall  be  void  in  the  hands  of  an  indorsee  for 
value,  unless  he  bad  notice  at  the  time  of  taking  the  bill  that  it 
had  been  given  for  an  usurious  consideration.(9) 

r*32n       *The  3  &  4  Will.  4,  c.  98,  s.  7,  exempts  from  the  opera- 
tion of  the  usury  laws  bills  and  notes  not  having  more  than 
three  months  to  run.     It  seems  that  a  bill  or  note  good  within  this 
act  is  not  invalidated  by  being  part  of  a  real  security.(r) 

On  this  statute  it  has  been  decided  that  a  warrant  of  attorney 
given  to  secure  a  bill,  which,  but  for  the  act,  would  have  been  usu- 
rious, is  within  the  protection  of  the  statute.(9)  The  act  applies  to 
a  note  payable  to  A.  or  order  on  demand^  and  given  for  money  lent 
on  an  agreement  to  pay  5Z.  over  and  above  all  lawful  interest  for 
the  loan  during  such  time  as  A.  should  forbear,  and  give  day  of 
payment  for  the  same.(^) 

The  1  Vict.  c.  80,  a  temporary  act,  exempted  from  the  operation 
of  the  usury  laws  bills  and  notes  not  having  more  than  twelve 
months  to  run. 

(o)  Roberts  v.  Trenayne,  Cro.  Jac.  507  ;  White  v.  Wright,  3  B.  &  C.  273 
(10  E.  C.  L.  R.) ;  5  D.  &  R.  10,  s.  c. 

{p)  Lowes  p.  Mazzaredo,  1  Stark.  385  (2  E.  C.  L.  R.). 

( q)  This  statute  does  not  apply  to  a  note  in  the  hands  of  a  party  who  has 
taken  it  in  payment  of  an  antecedent  debt :  see  also  5  &  6  Will.  4,  c.  41 ; 
Vallance  w.  Siddell,  6  Ad.  &  Ell.  932  (33  E.  C.  L.  R.)  •,  2  N.  &  P.  78,  s.  c. 
In  an  action  brought  before  the  passing  of  this  act,  bat  tried  after,  the  de- 
fendant may  avail  himself  of  9  Anne,  c.  14,  and  is  entitled  to  a  nonsuit  if  he 
prove  the  bill  to  be  given  for  a  gaming  consideration :  Hitchcock  p.  Way,  6 
Ad.  &  Ell.  943  (33  E.  C.  L.  R.) ;  2  Nev.  &  P.  72,  s.  c. 

(r)  Clack  ».  Sainsbury,  11  C.  B.  695  (73  E.  C.  L.  R.) ;  Nixon  v,  Phillips, 
7  Exch.  188  \  Semple  r.  Cornwall,  10  Exch.  617 ;  Ex  parte  Warrington,  3  De 
Gex,  M.  &  G.  159 ;  22  L.  J.,  Bank.  33,  s.  c. ;  Langton  o.  Haynes,  25  L.  J., 
Exch.  319 ;  1  H.  &  N.  366,  s.  c. 

(a)  Connop  r.  Meaks,  4  Nev.  &  Man.  302  ;  2  Ad.  &  E.  326  '(29  E.  C.  L.  R.), 
8.  c. ;  Lane  v.  Horlock,  25  L.  J.,  Chan.  253  ;  5  H.  L.  Cas.  580,  s.  c. 

(t)  Vallance  v,  Siddell,  supra^  note  (g). 
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The  2  &  3  Vict.  c.  37,  exempts  from  the  operation  of  the  usury 
laws  bills  and  notes  not  having  more  than  twelve  months  to  run, 
and  all  contracU{u)  for  the  loan  of  money  above  the  sum  of  ten 
pounds,  providing  that  the  act  shall  not  extend  to  loans,  on  landed 
8ecurity.(a;)  BoC  a  loan  of  money  on  security  of  a  lease,  a  warrant 
of  attorney  and  a  promissory  note  are  not  protected.(y) 

The  question  is,  on  what  security  was  the  money  lent  ?  If  on  a 
mortgage,  and  the  bill  were  taken  afterwards,  there  is  no  valid  loan  ; 
if  on  a  bill,  and  the  mortgage  were  taken  afterwards,  there  is  a  good 
debt  (z)  Where  a  party  *borrowed  a  sum  of  6700Z.  on  r*Q9o-i 
the  security  of  a  mortgage  and  a  promissory  note,  which 
was  discounted  l>y  the  lender  at  five  per  cent.,  so  that  the  interest 
to  be  paid  was  more  than  five  per  cent,  on  the  sum  actually  ad- 
vanced, the  mortgage  was  held  valid,  the  jury  finding  that  the  pri- 
mary object  of  the  parties  was  the  discounting  of  the  note.(a)  The 
discount  of  bills  is  not  illegal,  though  the  amount  be  secured  by  a 
warrant  of  attorney,  which  may  become  a  charge  on  land. (6) 

The  statute  2  &  3  Vict.  c.  37,(<?)  is  not  disabling  or  retrospective, 
and  therefore  if  a  real  security  be  given  for  the  amount  of  bills  dis- 


(«)  Thibault  p.  Gibson,  12  M.  k  W.  88. 

(x)  So  that,  as  the  law  recently  stood,  persons  who  have  securitj  to  offer, 
and  require  no  protection,  were  protected  ;  but  those  who  bad  no  securitj  to 
offer,  and  therefore  most  needed  protection,  were  unprotected. 

(y)  Berrington  r.  OoUis,  5  Bing.  N.  C.  332  (35  E.  G.  L.  R.) ;  7  Scott  302,  8. 
c.  As  to  renewals  and  agreements  to  give  bills  at  a  future  time,  see  Holt  v. 
Miers,  5  M.  &  W.  168  ;  King  v.  Braddon,  10  Ad.  &  E.  675  (37  B.  C.  L.  R.) ; 
2  Per.  &  D.  546,  s.  c. 

(z)  Downes  v.  Qarbutt,  12  L.  J.,  Q.  B.  269 ;  2  Dowl.  N.  S.  939,  s.  c. ;  Fus- 
sell  17.  Daniel,  10  Ezch.  581 ;  and  see  Hodgkinson  v.  Wyatt,  4  Q.  B.  749  (45 
£.  C.  L.  R.) ;  Follett  v,  Moore,  19  L.  J.,  Ezch.  6 ;  4  Ezch.  410,  s.  c. ;  Ex 
parte  Warrington,  3  De  Gez,  M.  &6.  159 ;  22  L.  J.,  Bank.  33,  s.  c.  But  see 
Langton  r.  Haynes,  25  L.  J.,  Ezch.  319  ;  1  H.  &  N.  366,  s.  c. 

(a)  This  transaction  was  before  the  statute  2  &  3  Vict.  c.  37.  Doe  v.  King, 
12  L.  J.,  Ezch.  320 ;  11  M.  <fc  W.  333,  s.  c.  Query^  whether  an  advance  on 
the  deposit  of  a  policy  of  insurance,  though  the  insurance  company  have  real 
securities,  and  though  the  assured  be  a  member  of  the  company,  is  a  loan  se- 
cured by  an  interest  in  land :    Marsh  v.  The  Attorney-General,  5  Beavan  433. 

(6)  Lane  o.  Horlook,  16  L.  J.,  Q.  B.  87  ;  25  L.  J.,  Chan.^53  ;  5  H.  L.  Gas. 
580,  8.  c. 

(e)  This  act  was  eztended  by  the  4  &  5  Vict.  o.  54,  to  the  1st  January,  1844  ; 
by  6  &  7  Vict.  c.  45,  to  the  Ist  January,  1846  ;  by  the  8  &  9  Vict.  c.  102,  to 
the  Ist  January,  1851,  and  by  the  13  &  14  Vict.  c.  56,  to  Ist  January,  1856. 
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counted  at  more  than  five  per  cent,  before  the  statute  under  the  1 
Vict.  c.  80,  the  real  security  is  not  tainted  with  usury. (d) 

But  now  the  statute  17  &  18  Vict.  c.  90,  sweeps  away  the  usury 
laws  altogether.  And  it  has  been  held  that  bills  accepted  since  the 
repeal  in  renewal  of  usurious  bills  accepted  before  the  repeal  are 
not  without  consideration.(e) 

In  a  declaration  or  plea,  grounded  on  the  statute  of  12  Anne,  st. 
2,  c.  16,  it  was  not  necessary  to  negative  the  exception  introduced 
by  the  2  &  3  Vict,  c,  37.  The  exception  must  have  come  from  the 
other  side.(/) 

And  in  stating  that  exception  it  lay  on  the  party  introducing  it 
to  aver  not  only  that  the  contract  was  after  the  passing  of  the 
statute  of  Victoria,  but  that  it  did  not  relate  to  land.(  (/) 

(d)  Bell  V,  Coleman,  15  L.  J.,  C.  P.  2  5  2  C.  B.  268  (52  E.  C.  L.  R.),  s.  c. 

(e)  Flight  V.  Read,  32  L.  J.  265  ;  1  H.  &  C.  703,  s.  c. 
(/)  Thibault  p.  Gibson,  12  M.  &  W.  88. 

(g)  Washboume  v.  Burrows,  16  L.  J.,  Exch.  266 ;  1  Ezch.  107,  s.  c. 
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In  treating  of  the  alteration  of  a  negotiable  instrument,  we  will 
consider  the  effect  of  alteration  ;  first,  at  common  law ;  and, 
secondly,  under  the  Stamp  Acts. 

First,  at  common  law*  If  a  deed,  well  and  sufficiently  made 
in  its  creation,  shall  be  afterwards  altered  by  rasure,  interlining, 
addition,  drawing  a  line  through  the  words,  though  they  be  still 
legible,  or  by  writing  new  letters  upon  the  old  in  any  material 
place  or  part  of  it,  either  by  the  party  that  hath  the  deed,  or  any 
other  whomsoever,  unless  the  alteration  be  by  him  who  is  bound  by 
the  deed  (for  he  shall  not  take  advantage  of  his  own  wrong),  or  by 
his  consent,  the  deed  has  lost  its  force,  and  is  become  void.(a) 

And  by  recent  solemn  decision,  a  deed,  bill  of  exchange,  promis- 
sory note,  guaranty,  or  any  other  executory  written  contract,  is 
avoided  by  an  alteration  in  a  material  part,  made  while  it  is  in  the 
custody  of  the  plaintiffs,  although  that  alteration  be  by  a  stranger.(5)^ 

(a)  Sheppard^B  Tonchstone  68.  And  a  deed  is  not  it  seems  vacated  at 
common  law  if  the  alteration,  though  material,  were  with  the  consent  of  all 
the  parties :  Markham  v.  Qonaston,  Cro.  Eliz.  627 ;  Zouoh  v.  Clay,  2  Lev.  35 ; 
Com.  Dig.  Fait,  F.  1. 

(6)  Dayidsoii  v.  Cooper,  11  M.  &  W.  778*,  affirmed  in  error,  13  M.  &  W. 
343 ;  Bank  of  Hindastan  v.  Smith,  36  L.  J.,  C.  P.  241. 

It  ia  held  in  America  that  an  alteration  by  a  stranger,  though  material, 
will  not  render  the  instrument  inoperative  :  see  6th  American  ed.  of  Byles 

on  Bills,  p.  482. 

* 

^  An  alteration  by  a  stranger,  though  material,  will  not  render  the  inltru- 
ment  inoperative :  NichoUs  v.  Johnson,  10  Conn.  192 ;  Medlin  v,  Piatt  County, 
31 
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For  a  person  ^ho  has  the  custody  of  an  instrament  is  bonnd  to 
preserve  it  in  its  integrity.     And  as  it  would  be  avoided  by  his 
r,icQ04-|   ^^^^^  *^^  altering  it  himself,  so  it  shall  be  avoided  by  his 
laches  in  sufifering  another  to  alter  it. 

The  rules  relating  to  alteration  or  rasure  of  deeds  apply  (at  least 
for  the  most  part)  to  other  written  contracts,  and  to  bills  and  notes. 
Thus,  where  a  bill  was  drawn  payable  to  A.  B.,  and  whilst  in  his 
possession  the  date  was  altered,  and  the  bill  was  subsequently  in- 
dorsed to  the  plaintiffs  for  value,  it  was  held  that  they  could  not 
recover  against  the  acceptor.^     ^'It  seems  admitted,"  says  Ash- 


8  Missouri  235 ;  Davis  v.  Carlisle,  5  Alabama  707 ;  Ford  v.  Ford,  17  Pick. 
418  ;  Waring  v.  Smyth,  2  Barb.  Ch.  Rep.  119 ;  Lee  v.  Alexander,  9  B.  Mon- 
roe 25  ;  Labbering  v.  Kohlbrecher,  22  Missouri  596.  Alteration  by  payee's 
wife,  withoQt  his  knowledge,  avoids  the  note :  Morrison  v.  Welty,  18  Mary- 
land 169.  An  alteration  by  the  agent  of  the  maker  in  good  faith  does  not 
avoid  it:  Van  Brunt  v,  Eoff,  35  Barboar  501. 

As  to  alteration  generally,  see  Woolfolk  v.  Bank,  10  Bash  504 ;  Draper  o. 
Wood,  112  Mass.  315 ;  Booth  v.  Powers,  50  N.  Y.  22 ;  Greenfield  Bank  v.  Stowell, 
123  Mass.  196 ;  Hev^ins  r.  Cargill,  67  Me.  554 ;  Aldrioh  v.  Smith,  37  Mich.  468 ; 
Brown  v.  Straw,  6  Neb.  636  ;  Taddiken  v.  Cantrell,  69  N.  Y.  597  ;  McGuin- 
ness  V,  Bligh,  11  R.  I.  1 ;  Page  v.  Danaker,  43  Wise.  221 ;  Coburn  v.  Webb, 
56  Md.  96 ;  Lemay  v.  Williams,  32  Ark.  166 ;  Robinson  o.  Reed,  46  Iowa 
219;  Hamilton  v.  Hooper,  Ibid.  515;  Lamb  v.  Paine,  Ibid.  550;  Paramore  v. 
Lindsey,  63  Mo.  63 ;  Townsend  v.  Wagon  Co.,  10  Neb.  615. 

^  An  alteration  by  the  payee  or  holder  of  a  bill  or  note  in  any  material 
respect  avoids  the  instrument  as  to  the  maker  and  all  parties  except  the  per- 
son making  the  alteration,  even  in  the  hands  of  an  innocent  indorsee  for  value: 
Stephens  v.  Graham,  7  Serg.  &  Rawle  508 ;  Cloud  v.  Stout,  5  Litt.  205 ;  Pan- 
key  V.  Mitchell,  1  Breeze  301 ;  Mitchell  r.  Ringgold,  3  Har.  &  Johns.  159 ; 
Trigg  V,  Taylor,  27  Missouri  245 ;  Hodge  v.  Gilman,  20  Illinois  437.  Even 
though  it  could  not  be  detected  by  the  most  careful  scrutiny :  Wade  v,  With- 
ington,  1  Allen  561.  Though  by  the  alteration  the  day  of  payment  is  pro- 
tracted, the  note  is  nevertheless  void :  United  States  Bank  v.  Russell,  3  Yeates 
■391;  Miller  v.  Gilleland,  19  Penna.  State  Rep.  119;  Owings  v.  Arnot,  33 
Missouri  406 ;  Lisle  v.  Rogers,  18  B.  Monroe  528.  If  the  note  was  dated 
wrong  by  mistake,  yet  an  alteration  without  the  maker's  consent,  express  or 
implied,  renders  it  void:  Bowers  v.  Jewell,  2  New  Hamp.  543.  See  Hooker 
17.  Jamison,  2  Watts  &  Serg.  438 ;  Henderson  v,  Wilson,  6  How.  Miss.  Rep.  65. 
Writing  in  the  margin  "  payable  at  the  Bank  of  America,''  held  to  be  a  ma- 
terial alteration  :  Woodv^orth  v.  Bank  of  America,  19  Johns.  391 ;  Simpson  v, 
Stackhouse,  9  Barr  186 ;  Hill  v.  Cooley,  10  Wright  259 ;  Sturges  v.  Williams, 

9  Ohio  (N.  S.)  443;  Southwark  Bank  v.  Gross,  11  Casey  80.  An  accommo- 
dation bill  was  drawn  for  the  purpose  of  being  discounted  at  a  bank,  and  at 
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hurst,  J.,  ^Hhat  if  this  had  been  a  deed,  the  alteration  would  have 
vitiated  it.     Now,  I  cannot  see  any  reason  why  the  principle  on 

the  foot  of  it  was  a  memorandum,  signed  by  the  last  indorser,  directing  the 
proceeds  of  the  bill  to  be  credited  to  th'e  drawer.  On  the  trial  of  a  sait  on 
the  bill  by  the  last  against  a  prior  indorser,  it  appeared  that  this  memoran- 
dum had  been  cut  off.  It  was  held  that  the  memorandum  was  no  part  of  the 
bill,  and  that  its  being  taken  off  in  no  way  affected  the  rights  of  the  parties 
to  the  bill :  Hubbard  v,  Williamson,  25  Iredell  397. 

If  blank  spaces  be  left  to  be  filled  after  execution,  the  consent  of  the  party 
executing  that  they  shall  be  afterwards  filled  is  to  be  implied :  Wiley  v.  Moon, 
17  Serg.  So  Rawle  438  ;  Smith  v.  Crooker,  5  Mass.  538  ;  Jordan  v.  Neilson,  2 
Wash.  164;  Boardman  v.  Gore,  1  Stewart  517  ;  Bank  v.  Gurry,  2  Dana  142; 
Stahl  0.  Berger,  10  Serg.  &  Rawle  170;  Commonwealth  Bank  o.  McChord,  4 
Dana  191 ;  Douglass  v,  Scott,  8  Leigh  43 ;  Richmond  Manufacturing  Co.  o. 
Davis,  7  Blackford  412;  Ives  v.  Farmers*  Bank,  2  Allen  236.  In  the  case  of 
the  printed  form  of  a  note,  filled  up  by  the  maker  and  then  indorsed  for  his 
accommodation  by  another,  and  then  altered  by  the  maker  to  a'  larger  sum, 
by  taking  advantage  of  some  vacant  space  in  the  form,  held  that  the  indorser 
was  only  liable  for  the  smaller  sum  :  Worrall  v,  Gheen,  3  Wright  388.  An 
alteration  which  does  not  vary  the  meaning  of  an  instrument  does  not  avoid 
it,  though  made  by  the  party  claiming  under  it :  Nicholls  v,  Johnson,  10  Conn. 
192 ;  Granite  Railway  Co.  o.  Bacon,  15  Pick.  239 ;  Morrill  o.  Otis,  12  N.  Hamp. 
466 ;  Pequawket  Bridge  o.  Mathes,  6  N.  Hamp.  139 ;  Mathis  r.  Mathis,  6  Dev. 
&  Batt.  60 ;  Harris  v.  Bradford,  4  Alabama  214 ;  Gardner  v.  Sisk,  3  Barr  326 ; 
Bumham  v.  Ayer,  35  New  Hamp.  351  ;  Moye  v,  Hemdon,  30  Miss.  110; 
Humphreys  r.  Crane,  5  California  173.  A  promissory  note  was  made  pay- 
able to  a  partnership  under  one  name  and  indorsed  by  a  surety,  and  was 
afterwards  altered  by  the  maker  and  payee,  without  the  knowledge  of  the 
surety,  so  as  to  be  payable  to  the  same  partnership  by  a  different  name ;  held, 
in  an  action  by  the  payee  against  the  surety,  that  the  alteration  was  immate- 
rial and  did  not  affect  the  validity  of  the  note :  Arnold  v.  Jones,  2  Rhode 
Island  345. 

When  a  person  not  present  at  the  execution  of  a  promissory  note  afterwards 
puts  his  name  thereto  as  a  witness,  by  the  procurement  of  the  payee,  it  avoids 
the  note :  Homer  v,  Wallis,  11  Mass.  309.  Alitor  where  a  person  present  at 
the  execution  afterwards  affixes  his  name  as  a  witness  without  any  fraudulent 
intent :  Smith  v.  Dunham,  8  Pick.  249 ;  see  Marshall  o.  Gougler,  10  Serg.  & 
Rawle  164 ;  Ravisies  v,  Alston,  5  Alabama  297  ;  Stewart  v.  Preston,  1  Branch 
10;  Blackwell  v.  Lane,  4  Dev.  &  Batt.  113 ;  Adams  v.  Frye,  3  Metoalf  103 ; 
Henning  v.  Werkheiser,  8  Barr  518 ;  Thornton  v,  Appleton,  29  Maine  298  ; 
State  r.  Gherkin,  7  Iredell  206.  The  alteration  of  a  note  procured  by  the 
payee  by  the  addition  of  the  name  of  another  party  as  maker,  after  its  execu- 
tion and  delivery  by  the  former  parties  and  without  their  consent,  avoids  it  as 
to  such  original  parties :  Bowers  v.  Briggs,  20  Indiana  139 ;  Henry  v»  Coats, 
17  Ibid.  161.  Where  the  payee  wrote  his  name  under  the  names  of  the  makers, 
and  added  after  his  own  name  the  word  *'  security,*'  it  was  held  to  be  a  mate- 
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which  a  deed  would  have  been  avoided  should  not  extend  to  a  case 
of  a  bill  of  exchange.  There  is  no  magic  in  parchment  or  wax, 
and  the  principle  to  be  extracted  from  the  cases  is  that  any  alter- 
ation avoids  the  contract.  If  A.  B.  had  brought  this  action,  he 
could  not  have  recovered,  because  he  must  suffer  from  any  alter- 
ation of  the  bill  whilst  in  his  custody ;  the  same  objection  must 
hold  against  the   plaintiffs  who  derive  title  from  him.  "(c)     So, 

(c)  Master  v.  Miller,  4  T.  R.  320;  in  error,  2  H.  Bl.  110;  Hirschman  o. 

rial  alteration :  Chappell  v.  Spenoer,  23  Barbour  584.  Alteration  by  adding 
*'  with  interest,*'  though  without  fraudulent  intent,  vitiates  the  note :  Fay  0. 
Smith,  1  Allen  477.  If  the  maker,  after  it  is  indorsed,  add  **  with  interest," 
it  avoids  the  note,  even  though  the  alteration  was  made  before  deliyerj  to  the 
payee :  Waterman  o.  Vose,  43  Maine  504.  A  note  made  by  two,  subsequently 
altered  by  one,  is  no  longer  binding  on  the  other :  Crockett  r.  Thomason,  5 
Sneed.  342.  If  the  payee  make  a  material  alteration,  he  can  neither  recover 
on  the  note  nor  on  the  contract  for  which  the  note  was  given :  White  v.  Hass, 
32  Alabama  430.  The  payee  of  a  note  given  for  the  price  of  goods  sold,  hav- 
ing altered  it  without  fraud,  may  recover  on  the  common  counts :  Merrick  o. 
Boury,  4  Ohio  (N.  S.)  60. 

For  cases  in  which  an  alteration  has  been  held  to  be  material,  see  McYean 
V,  Scott,  46  Barb.  379 ;  Hall's  Adm'z  v.  McHenry,  19  Iowa  521  ;  Grimes  o. 
Piersol,  25  Indiana  246 ;  Hill  v.  Cooley,  10  Wright  259 ;  Miller  v.  Reed,  3 
Grant  51  ;  Mahaiwe  Bank  v.  Douglass,  31  Conn.  170;  Cole  v.  Hills,  44  N. 
Hamp.  227 ;  Chadwick  o.  Eastman,  53  Maine  12;  Wood  v.  Steele,  6  Wallace 
(S.  C.)  80 ;  Low  V.  Argrove,  30  Geo.  129 ;  Elbert  v.  McClelland,  8  Bush  577 ; 
Wallace  v.  Jewell,  21  Ohio  St.  163;  Holmes  v.  Trumper,  22  Mich.  427  ;  Ken- 
nedy V.  Crandell,  3  Lansing  1 ;  Flint  o.  Craig,  59  Barb.  319 ;  Wait  o.  Pomeroy, 
20  Mich.  425 ;  Lincoln  v,  Lincoln,  12  Gray  45 ;  Kountz  v.  Hart,  17  Indiana 
329 ;  Chism  r.  Toomer,  27  Ark.  108  ;  Washington  Bank  v.  Ecky,  51  Mo.  272 ; 
Major  V.  Hanson,  2  Biss.  195 ;  Espy  v.  Bank,  18  Wall.  605 ;  Bradley  v,  Mann, 
37  Mich.  1 ;  Cochran  v.  Nebeker,  48  Ind.  459 ;  Bank  o.  Dunn,  62  Mo.  79 ; 
Bank  o.  Gay,  63  Mo.  33 ;  Swift  v.  Barber,  28  Mich.  503  ;  Morehead  o.  Bank, 
5  W.  Va.  74 ;  Benedict  v.  Cowden,  49  N.  Y.  396. 

Taking  the  name  of  additional  joint  maker  of  a  note,  without  consent  of  the 
previous  signers,  discharges  them ;  the  new  maker  is  bound  for  the  whole 
note :  Hamilton  v.  Hooper,  46  Iowa  515. 

For  cases  of  immaterial  alteration,  see  McCramer  v,  Thompson,  21  Iowa 
244 ;  Terry  v,  Hazlewood,  1  Duvall  104 ;  Levi  o.  Mendell,  Ibid.  77 ;  Holland 
V.  Hatch,  15  Ohio  St.  464  ;  Corcoran  v.  Doll,  32  Cal.  82 ;  Jones  o.  Berryhill, 
25  Iowa  289;  Todd  v.  Bank  of  Kentucky,  3  Bush  626;  Smith  v.  Lockridge, 
8  Bush  423 ;  Derby  v.  Thrall,  44  Verm.  413  ;  Bridges  v.  Winter,  42  Miss.  135 ; 
Houghton  V.  Francis,  29  Illinois  244 ;  McCaughey  v.  Smith,  27  N.  York  39 ; 
McRaven  o.  Crisler,  53  Miss.  542 ;  Hirst  v.  Wagner,  43  Iowa  373 ;  Goodenow 
V.  Curtis,  33  Mich.  505 ;  Herrick  o.  Baldwin,  17  Minn.  209 ;  Hunt  r.  Gray, 
35  N.  J.  (Law)  227 ;  Brugham  v.  Reddy,  5  Benedict  266. 
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where  the  drawer,  wtthaut  the  eansent  of  the  acceptor j  added  to 
the  acceptance  the  words,  ^'Payable  at  Mr.  B.'s,  Ghiswell  Street," 
it  was  held  that  this  was  a  material  alteration,  discharging  the  ao- 
ceptor.((2)  And  the  same  point  has  been  repeatedly  decided  since 
the  1  4;  2  Geo.  4,  c.  78.  "Suppose,"  says  Abbott,  C.  J.,  "a  bill 
so  altered  to  be  indorsed  to  a  person  ignorant  of  the  alteration ;  his 
right  to  sue  his  indorser  would,  as  the  bill  appears,  be  complete 
upon  default  made  where  the  bill  is  payable ;  whereas,  in  truth, 
the  acceptor,  not  having  in  reality  undertaken  to  pay  there,  would 
have  committed  no  default  by  such  non-payment.  I  am  of  opinion, 
therefore,  that  the  alteration  is  in  a  material  part  of  the  bill,  and 
the  acceptor  is,  in  consequence,  discharged. "(«) 

But  it  has  been  held  by  the  same  learned  judge,(/)  and 
*by  the  Court  of  Exchequer,  that  a  similar  addition  with  ri^oo^-i 
the  consent  of  the  acceptor  would  not  invalidate  the  instru- 
ment, either  at  common  law  or  under  the  Stamp  Act.  Where  a 
bill  was  addressed  to  A.  B.  &  Co.,  and  the  acceptance  was  by  A. 
and  B.,  and  the  address  was  afterwards  altered  to  correspond  with 
the  acceptance,  as  the  acceptors  would  be  liable  either  way,  the  alter- 
ation was  held  to  be  immaterial.(j^)  An  alteration  of  a  foreign  bill, 
by  adding  either  on  the  face  of  the  bill  or  to  the  indorsements  the 
rate  of  exchange,  according  to  which  the  bill  is  to  be  paid,  is  fatal.(A) 

Budd,  L.  R.,  8  Ex.  171 ;  Vance  v.  Lowther,  L.  R.,  1  Ex.  Div.  126.  The  de- 
fence was  capable  of  being  raised  by  a  plea  traversing  the  acceptance  ;  but 
see  now  Ord.  XIX.  r.  23. 

(d)  Cowie  0.  Ilalsall,  4  B.  &  Al.  197  (6  £.  C.  L.  R.) ;  3  Stark.  36  (3  E.  G.  L. 
R.),  s.  c. 

(6)M*Intosh  V.  Haydon,  R.  So  M.  362 ;  Desbrowe  v.  Weatherby,  1  M.  &  Rob. 
438  ;  6  C.  &  P.  758  (25  E.  C.  L.  R.),  s.  c. ;  Taylor  v.  Moseley,  1  M.  &  Rob. 
439,  n. ;  Semple  v.  Cole,  8  L.  J.,  Exch.  155.  These  decisions  have  been 
recently  under  review  and  confirmed  by  the  Court  of  Queen's  Bench  in 
Bnrchfield  v.  Moore,  23  L.  J.,  Q.  B.  261 ;  3  E.  &  B.  683  (77  £.  C.  L.  R.),  s.  c. ; 
Qardner  v.  Walsh,  5  £.  <fc  B.  83  (85  £.  0.  L.  R.).  • 

(/)  Stevens  «.  Lloyd,  M.  &  M.  292 ;  and^  see  Jacobs  v.  Hart,  6  M.  &  S. 
142 ;  Walter  «.  Cubley,  2  0.  &  M.  151 ;  but  in  Walter  o.  Oubley  the  attention 
of  the  court  was  not  drawn  to  Gibb  v,  Mather,  8  Ring.  221  (21  E.  0.  L.  R.) ; 
1  Moore  ft  S.  387 »  2  0.  &  J.  254,  s.  c.  Would  not  the  alteration  have  been 
material  in  an  action  against  the  drawer?  Stevens  o.  Lloyd,  M.  ft  M.  292; 
and  if  so,  was  not  the  legal  effect  of  the  instrument  altered? 

(g)  Farquhar  v.  Southey,  M.  ft  M.  17 ;  2  C.  ft  P.  497  (12  E.  0.  L.  R.),  s.  c. ; 
Hamelin  v.  Bruck,  15  L.  J.,  Q.  B.  343  ;  9  Q.  B.  306  (43  E.  0.  L.  R.),  s.  c. 

(h)  Hlrshfield  v.  Smith,  35  L.  J.,  C.  P.  177  j  L.  R.,  1  0.  P.  340,  s.  c,  though 
the  additions  were  in  red  ink. 
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The  addition  of  the  words  ^'  interest  to  be  paid  at  six  per  cent 
per  annum,"  written  at  the  comer  of  the  noDe  and  not  in  the  body, 
is  a  material  alteration  avoiding  the  note.(t) 

Bat  secondly,  even  if  the  consent  of  all  parties  have  been  ob- 
tained to  an  alteration  in  a  material  part,  such  alteration,  never- 
theless, avoids  the  bill  under  the  stamp  laws ;  for  it  is  become  a 
new  and  different  instrument,  and  therefore  requires  a  new  stamp ; 
which  stamp  cannot,  as  we  have  seen,  then  be  affixed.(y)  Any 
alteration  in  the  date,  sam(A;)  or  time  of  payment,  the  insertion  of 
words  rendering  negotiable  an  instrument  which  before  was  not  so, 
altering  the  words  ''  value  received  "  into  an  expression  of  the  par- 
ticular consideration  which  passed,  are  respectively  material  altera- 
tions, avoiding  the  bill  under  the  Stamp  Acts.(2)  But  the  addition 
of  another  name  to  a  joint  and  several  note  on  a  different  part  of 
the  face  of  the  note,  with  the  assent  of  all  parties,  hfts  been  held, 
ut  res  moffU  valeaty  to  operate  as  an  indor8ement.(9n) 

There  are,  however,  two  cases  in  which  an  alteration,  though  in 
a  material  part,  will  not  vacate  the  instrument;  first,  where  such 
an  alteration  is  made  before  the  bill  is  '^'issued  or  become 
^  -'an  available  instrument ;  and  secondly,  where  the  bill  is 
altered  to  correct  a  mistake  or  supply  an  omission,  and  in  further- 
ance of  the  original  intention  of  the  parties.(ny 

(i)  Warrington  r.  Early,  23  L.  J.,  Q.  B.  47. 

(j)  Wilson  V.  Justice,  Barley,  6th  ed.  118 ;  Bowman  v.  Nichol,  SfT.  R. 
537  ;  1  Esp.  81,  s.  c. 

{k)  Hamelln  v.  Brack,  15  L.  J.,  Q.  B.  343 ;  9  Q.  B.  306  (38  E.  0.  L.  R.), 
s.  c. 

[1)  Bathe  v.  Taylor,  15  East  412;  Walton  v.  Hastings,  4  Gamp.  223 ;  1 
Stark.  214  (2  E.  C.  L.  R.),  8.  c. ;  Guthwaite  v.  Luntley,  4  Camp.  179  ;  Knill 
0.  Williams,  10  East  431.  The  words  "  not  negotiable  "  may  be  added  at  any 
time  to  a  crossed  check  :  see  p.  28. 

(m)  Ex  parte  Yates,  27  L.  J.,  Bank.  9  ;  2  De  Q.  ft  J.  191,  8.  c.  But  see 
Gardner  v.  Walsh,  5  £.  &  B.  83  (85  E.  C.  L.  R.). 

(n)  Oatton  o.  Simpson,  8  Ad.  &  E.  136  (35  E.  C.  L.  R.) ;  overruled  by 
Gardner  v.  Walsh,  5  E.  &  B.  83  (85  E.  C.  L.  R.) ;  but  see  Ex  parte  Yates, 
supra^  and  Dodge  v.  Pringle,  29  L.  J.,  Ezch.  115  ;  Aldous  v.  Cornwall,  L.  R., 
3  Q.  B.  573 ;  37  L.  T.  201 ;  9  B.  A  S.  607. 

^  Retracing  the  name  of  obligor  which  has  faded  or  been  blotted  with  ink 
and  obscured  does  not  avoid  the  obligation :  Dunn  v,  Clements,  7  Jones  (Law) 
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Thus  where  the  drawer  of  a  bill  payable  to  his  own  order  sent 
it  to  the  drawee  for  acceptance,  and  the  drawee  requested  that  a 
longer  time  might  be  allowed  for  payment,  and  an  alteration  to  that 
effect  was  accordingly  made  with  the  consent  of  the  drawer,  and 
the  bill  was  afterwards  accepted,  it  was  held  that  the  alteration 
being  made  before  the  bill  was  an  available  instrument  against  any 
party,  a  new  stamp  was  unnecessary.(o)  Upon  the  same  principle, 
where  three  persons  joined  as  drawer,  acceptor  and  indorser,  in  the 
fabrication  of  an  accommodation  bill,  and  the  date  was  altered  be- 
fore it  came  into  the  hands  of  a  holder  for  value,  it  was  held  that 
as  the  accommodation  parties  could  not  sue  upon  it  inter  se^  it  was 
not,  till  it  came  into  the  hands  of  a  bolder  for  value,  an  available 
instrument,  and  therefore  that  an  alteration  before  that  time  did 
not  vitiate  it.  '^  The  question,"  says  Abbott,  C.  J.,  '*  is  whether 
this  alteration  made  it  a  new  bill  ?    Now,  undoubtedly,  when  an 

(o)  KeDDorlej  v.  Nash,  1  Stark.  452  (2  £.  C.  L.  R.). 

58.  To  write  over  with  ink  words  written  in  pencil  is  no  material  altera- 
tion :  Reed  v.  Roark,  14  Texas  329.  When  a  third  person  who  had  written 
the  note,  and  with  whom  it  was  left,  in  good  faith  changed  the  date,  but  on  its 
being  disapproved  by  the  maker  restored  the  original  date,  it  was  held  that 
he  was  liable  on  the  note :  Collins  v.  Makepeace,  13  Indiana  448.  Noting 
the  residences  of  indorsers  after  their  names  does  not  affect  its  identity,  nor 
avoid  it  as  to  any  of  the  parties  to  it :  Struthers  v,  Kendall,  5  Wright  214. 
The  holder  of  a  bill  indorsed  "  A.  B.,  Cashier,**  may  add  the  name  of  the 
bank :  Bank  of  Genesee  v,  Patohin  Bank,  3  Keman  309.  The  introduction 
of  a  dollar  mark,  followed  by  numerals,  which  may  be  omitted  without  affect- 
ing its  sense,  does- not  impair  the  validity  of  a  note  :  Houghton  v.  Francis,  29 
Illinois  244.  The  alteration  of  a  note  in  a  material  respect  by  one  of  several 
makers,  assuming  to  have  authority  so  to  do,  and  for  the  honest  purpose 
of  making  it  conform  to  the  original  intention  of  the  parties,  without  the  ex- 
press though  with  the  implied  assent  of  the  holder,  will  not  prevent  a  re- 
covery by  the  latter  against  all  the  makers  declaring  upon  the  note,  as  though 
in  the  form  originally  delivered :  Murray  v.  Graham,  29  Iowa  520.  In  the 
absence  of  evidence  of  fraudulent  intent,  a  note  is  not  void  which  has  been 
altered  after  indorsement  without  the  knowledge  of  the  indorser,  if  again  re- 
stored to  its  original  condition :  Kounti  v.  Kennedy,  13  P.  F.  Smith  187. 

An  error  in  dating  a  note  may  be  corrected  by  the  holder,  so  as  to  make 
the  note  mature  at  the  time  in  fact  intended  by  the  parties :  Jessup  o.  Denni- 
son,  2  Disney  150 ;  Dreker  v.  Franz,  7  Bush  273.  Both  parties  intended  to 
make  a  note  payable  to  B.  C,  but  accidentally  it  was  written  B.  R.  C. ;  held 
that  the  erasure  of  the  R.  by  the  payee  after  delivery  was  immaterial :  Cole 
0.  Hills,  44  New  Ham  p.  227  }  Ames  v.  Colburn,  11  Gray  390;  Shepherd  o. 
Whetstone,  51  Iowa  457 ;  Warpol  v,  Ellison,  4  Houst.  322. 
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accommodation  bill  has  the  different  parties  written  upon  it,  it  is,  in 
some  sense  of  the  word,  a  bill  of  exchange;  but  it  is  utterly  un- 
available as  a  security  for  money  until  it  is  issued  to  some  real 
holder  for  a  valuable  consideration.  It  first  became  a  bill  of  ex- 
change when  it  was  issued  to  the  indorsee  for  a  valuable  considera- 
tion." <^  Here/'  adds  Best,  J.,  ^^  at  the  time  when  the  alteration 
was  made,  the  bill  was  a  perfect  bill  in  form,  but  it  did  not  consti- 
tute a  valid  contract  between  the  parties.  A  bond  is  a  perfect  in- 
strument before  delivery ;  but  still  an  alteration  made  before  deliv- 
ery will  not  vitiate  it."(jp)  But  if  either  payee  or  indorsee  have 
given  value  for  it,  so  that  the  drawer  is  liable,  an  alteration,  though 
before  acceptance,  vacates  the  bill.  *^  In  such  a  case,"  says  Lord 
EUenborough,  ^'  it  does  not  remain  in  fieri  till  acceptance.  As  to 
the  drawer,  it  was  before  then  a  *perfect  in8trument.(j) 
*-  -^  When  the  date  was  altered,  a  new  bill  was  drawn,  and  that 
could  not  be  done  without  a  new  stamp."(r)  So  if  a  promissory 
note  be  signed  by  A.,  and  subsequently  by  B.  as  surety  for  A., 
whilst  the  note  is  in  the  hands  of  the  payee,  it  will  be  void,  unless 
the  signature  of  B.  is  in  pursuance  of  a  previous  agreement  at  the 
time  of  making  the  note.(8)  And  an  altered  bill  will  be  void  in  the 
hands^of  an  innocent  indorsee,  as  well  as  in  the  hands  of  parties 
cognizant  of  the  alteration.(t) 

If  again  \he  alterations  were  merely  to  correct  a  mistake,  or  to 
make  a  bill  what  it  was  originally  intended  to  be,  it  will  not  avoid 
it  under  the  Stamp  Act.  Thus  where  the  drawee  intended  to  make 
the  bill  negotiable,  and  indorsed  it  over,  but  had  omitted  the  words 
'^  or  ordeTy*'  their  subsequent  insertion  in  pursuance  of  the  original 
intention  was  held  not  to  vacate  the  bill.(t«)     So  where  a  bill  having 

(p)  Downs  V.  Richardson,  5  B.  &  Aid.  674  (7  E.  0.  L.  R.) ;  1  D.  &  R.  332, 
8.  c. ;  Tarleton  v.  Shingler,  7  C.  B.  812  (62  £.  G.  L.  R.).  As  to  the  alteration 
of  a  deed  after  ezecntion  by  one  party,  see  Jones  v.  Jones,  1  G.  &  M.  721 ; 
before  complete  delivery :  Spioer  v.  Burgess,  1  C.,  M.  So  R.  129  ;  4  Tyr.  598, 
8.  c. 

(q)  Walton  o.  Hastings,  4  Camp.  223 ;  1  Stark.  215  (2  E.  0.  L.  R.),  s.  c. 

(r)  Outhwaite  o.  Lnntley,  4  Gamp.  179. 

{a)  Glerk  o.  Blaokstock,  Holt,'  N.  P.  G.  474.  See  Ex  parte  White,  2  Deao. 
&  Ghit.  334. 

(t)  Outhwaite  v,  Luntley,  4  Gamp.  179. 

(u)  Kershaw  v,  Goz,  3  Esp.  246  ;  10  East  437  ;  Jacobs  v.  Hart,  2  Stark.  45 
(3  £.  G.  L.  R.) ;  6  M.  &  Sel.  142,  s.  c. ;  Byron  v.  Thompson,  11  Ad.  &  Ell.  31 
(39  E.  C.  L.  R.) ;  3  P.  &  D.  71,  s.  c. 
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been  dated  by  mistake  1822»  instead  of  1823,  the  agent  of  the 
drawer  and  acceptor  to  whom  it  had  been  given  to  be  delivered  to 
the  indorsee  without  their  knowledge  or  consent  corrected  the  mis- 
take, it  was  held  that  such  alteration  did  not  vacate  the  bill.(a;) 
So  again,  a  man  who  has  agreed  beforehand  to  be  a  surety  may, 
after  the  advance  to  another  maker,  sign  the  note.(^)    A  bond  fide 

holder'  of  a  bill  of  exchange  accepted  payable  to or  order 

may  insert  his  own  name  as  payee,  and  indorse  it,  and  the  bill  may 
be  declared  on  as  payable  to  the  party  who  has  inserted  his  name. 
^^One,"  says  Best,  G.  J.,  ^^who  accepts  a  bill  in  this  form,  under- 
takes to  be  answerable  for  it  in  the  shape  of  a  bill.  That  being  so, 
he  undertakes  to  be  answerable  for  it  in  the  form  which  a  bond  fide 
holder  has  a  right  to  give  it,  and  the  description  in  the  declaration 
is  made  out  against  him.  No  new  stamp  is  necessary ;  the  first 
stamp  gives  authority  for  the  insertion/'(2;)  Whether  the  intent  of 
the  alteration  were  to  vary  the  original  contract,  or  merely  to  cor- 
rect a  mistake,  is  a  question  of  fact  for  the  jury. (a)^ 

{x)  Brntt  V.  Picard,  R.  k  M.  37. 

{y)  Dodge  t.  Pringle,  29  L.  J.,l5zoh.  115. 

(z)  Attwood  V,  Griffin,  R.  &  M.  425  ;  2  C.  &  P.  368  (12  E.  C.  L.  R.),  s.  c. 

(a)  Ibid. 

'  The  acceptor  of  a  bill  may  alter  the  date  before  he  accepts,  and  if  this  be 
concurred  in  by  the  other  parties,  it  will  bind  them :  Ratcliff  o.  Planters' 
Bank,  2  Sneed.  425.  Where  a  party  to  a  negotiable  bill  or  note  containing 
blanks,  whether  in  the  date  or  amount,  intrusts  it  to  another,  especially  if 
indorsed  in  blank  or  payable  to  bearer,  such  a  transaction  carries  on  its  face 
an  implied  authority  in  the  person  to  whom  the  bill  or  note  is  intrusted  to 
fill  up  the  blanks  at  his  discretion :  Michigan  Bank  v.  Eldred,  9  Wallace  (S. 
0.)  544 ;  Smith  v,  Lockridge,  8  Bush  423.  The  innocent  holder  of  a  note 
forged  over  an  autograph,  given  in  bank  for  mere  purposes  of  identification, 
held  not  entitled  to  recover :  Caulkin  v,  Whisler,  29  Iowa  495.  Where  a 
person  signed  an  instrument  to  be  filled  up  as  an  order  for  a  certain  article^ 
and  intrusted  it  to  another  for  such  purpose,  who  filled  it  up  as  a  promissory 
note,  the  maker  is  liable  to  a  }^nd  fide  holder,  who  had  paid  value  before 
maturity :  McDonald  v.  Muscatine  National  Bank,  27  Iowa  319.  One  who 
eigns  a  note  written  partly  in  ink,  but  containing  a  material  condition  in 
pencil,  is  liable  to  a  holder  in  good  faith,  who  takes  it  after  the  pencil  marks 
have  been  erased :  Harvey  o.  Smith,  55  Illinois  224.  Where  the  form  of  a 
l>ill  of  exchange  is  signed  in  blank,  and  the  holder,  without  the  knowledge 
or  consent  of  the  signer,  has  filled  the  blanks  in  such  a  manner  as  to  make 
ii  promissory  note,  and  thus  change  its  legal  tenor  and  effect,  the  signer  will 
be  released  from  responsibility  upon  such  note  while  in  the  hands  of  the 
person  who  has  made  the  alteration :  Luellen  «.  Hare,  32  Ind.  211.    Garrard 
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*An  alteration  by  the  drawer  and  payee  of  the  bill  or 
*-  ^  the  payee  of  a  note,  though  it  avoids  the  instrument,  does 
not  extinguish  the  debt  ;{b)  but  an  alteration  by  an  indorsee  not 
only  avoids  the  security  as  against  all  parties,  bat  also  extinguishes 
the  debt  due  to  the  indorsee  from  the  indorser.M  For  it  would  be  an- 
just  that  the  indorsee  should  compel  the  indorser  to  pay  his  debt, 
when  the  indorsee  has  destroyed  the  instrument  on  which  alone,  in 

(b)  Sutton  V,  Toomer,  7  B.  &  C.  416  (14  £.  C.  L.  R.) ;  If  M.  &  R.  125,  s.  c. ; 
Atkinson  v.  Hawdon,  2  Ad.  &  £.  628  (29  £.  C.  L.  R.) ;  4  N.  &  M.  409;  1 H. 
&  W.  77,  8.  c. ;  see  Sloman  r.  Cox,  1  C,  M.  &  R.  471 ;  6  Tyr.  174,  b.  c.  Un- 
less the  bill  or  note  were  taken  in  satisfaction  of  the  debt :  McDowall  v.  Boyd, 
17  L.  J.,  Q.  B.  295. 

(c)  Alderson  v,  Langdale,  3  B.  &  Ad.  660  (23  £.  C.  L.  R.). 

signed  a  printed  note,  in  the  blank  of  which  was  written  *' one  hundred," 
leaving  a  blank  space  l)etween  that  and  "dollars,"  which  was  in  print;  this, 
after  delivery,  was  filled  with  *^  fifty  "  in  the  same  hand,  and  nothing  in  the 
appearance  to  raise  a  suspicion  that  it  was  not  all  right ;  held  that  Garrard 
was  liable  for  the  face  of  the  note  to  a  bond  fide  holder  for  value :  Garrard  v. 
Haddan,  17  P.  F.  Smith  82. 

For  cases  in  which  the  note  has  been  so  negligently  drawn  as  to  indoce 
fraudulent  alteration,  see  Nebeker  v,  Cutringer,  43  Md.  436  ;  Zimmerman  0> 
Rote,  75  Pa.  St.  188;  Brown  t?.  Reed,  70  Pa.  St.  370;  Cornell  v.  Nebeker, 
58  Md.  455 ;  Seibel  v.  Vaughan,  69  III.  257.  When  maker's  signature  is  ob- 
tained by  fraud :  Chapman  v.  Rose,  44  How.  (N.  Y.)  364 ;  PeifTer  v.  Smith, 
57  111.  527;  Kellogg  v.  Steins,  29  Wise.  626;  Walker  v.  Ebert,  Ibid.  W\ 
Reiddell  v,  Dillman,  73  Ind.  568.  The  maker  whose  signature  is  obtaiaed 
without  his  consent  or  knowledge  will  not  be  liable  even  to  an  innocent 
holder:  Briggs  v,  £wart,  51  Mo.  245.  Where  maker  signed  without  knowing 
that  it  was  a  note :  CUne  v.  Quthrie,  42  Md.  227 ;  Martin  v,  Smyler,  55  Mo. 
577 ;  Sims  v.  Brie,  67  III.  88 ;  Wilson  v.  Miller,  72  111.  616 ;  Ander^n  c. 
Walter,  34  Mich.  113.  When  maker  supposed  it  was  a  different  instrument: 
Kimble  o.  Christie,  55  Md.  140 ;  Bank  v.  Lierman,  5  Nob.  247 ;  De  Camp  «. 
Hamma,.  29  Ohio  St  467  ;  Rass  r.  Doland,  Ibid.  473 ;  Horner  o.  Hale,  71  IlL 
552 ;  Swunnell  v,  Watson,  Ibid.  456j 

As  io  filling  up  blanks :  Page  o.  Morris,  3  Abb.  (N.  T.)  433 ;  Schryon  f. 
Hawkes,  22  Ohio  St.  308 ;  Peyton  v.  Harman,  22  Gratt  643 ;  Gathrapt  r. 
Williamson,  61  Ind.  599  ;  Armstrong  v.  Harshman,  61  Ind.  52 ;  Waidron  9, 
Toung,  9  Heisk.  777  ;  Frazier  o.  Gains,  58  Tenn.  92 ;  Harding  e.  State,  M 
Md.  359 ;  Fmmons  o.  Meeker,  55  Md.  321 ;  Angle  v.  N.  T.  Mutual  Ins.  Co., 
2  Otto  330;  Rich  v.  Starbuck,  51  Ind.  87  ;  Hardy  r.  Norton,  60  Barb.  (N. Y) 
527  ;  Abbott  v.  Rose,  62  Me.  194 ;  McGrath  v,  Clark,  56  N.  Y.  34 ;  Rainbolt 
o.  £dd6y,  34  Iowa  440 ;  Gillaspie  o.  Kelley,  41  Md.  158 ;  Settig  0.  Berkestack, 
38  Me.  158;  RedUck  v.  Doll,  54  N.  Y.  234;  Yocum  9.  Smith,  63  lU.  321; 
Schooler  v,  Tilden,  71  Mo.  580. 
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some  cases,  and  on  which  preferably  in  all  cases,  the  indorser  should 
sue.  To  make  the  indorser  liable  on  the  consideration,  and  give 
him  a  cross  action  against  the  indorsee  for  the  alteration,  would  be 
to  oblige  him  to  rely  on  the  indorsee  instead  of  the  antecedent 
parties,  and  to  prove  a  fact  of  which  he  might  have  no  evidence ; 
it  would  besides  introduce  a  needless  circuity  of  action.  A  band 
fide  transferree  for  value  of  an  altered  bill  is*  in  no  better  position  as 
to  his  remedy  on  the  bill  than  his  transferror.((2)^ 

If  a  bill  be  altered  so  that  a  man  otherwise  liable  on  it  is  dis- 
charged, he  is  not  liable  on  a  bill  given  in  renewal  of  the  altered 
bill,  unless  he  were  actually  apprised  of  the  alteration  at  the  time 
he  gave  the  substituted  bill.(e)        • 

It  is  conceived,  notwithstanding  some  recent  cases,  that  the  altera- 
tion of  a  bill  or  note  need  not,  when  the  plain tiif  declared  on  the  instru- 
ment in  its  altered  state^  have  been  specially  pleaded.  When  altered, 
it  is  no  longer  the  same  instrument  that  the  defendant  signed,  and, 
moreover,  there  is  no  stamp  applicable  to  the  altered  instrument,  so 
that  it  cannot  be  looked  at  by  the  jury  to  prove  the  new  contract. 
Therefore  the  defendant  might,  under  the.  plea  that  he  did  not  make, 
accept  or  indorse  the  instrument  set  forth  in  the  declaration,  show 
the  alteration,  and  thereby  prove  that  he  executed  another  instru- 

(d)  Bnrchfield  v.  Moore,  23  L.  J.,  Q.  B.  261 ;  3  E.  &  B.  683  (77  £.  C.  L.  R.), 

8.  C. 

{e)  Means  of  knowledge  are  not  equivalent  to  aotual  knowledge  :  Bell  o. 
Gardiner,  11  L.  J.,  C.  P.  195 ;  4  M.  <fc  G.  11  (43  £.  C.  L.  R.),  8.  c. 

^  Where  an  agreement  is  reduced  to  writing,  whether  under  seal  or  not,  so 
as  to  merge  the  original  promise,  and  the  written  agreement  is  so  altered  as 
to  avoid  it,  the  party  cannot  resort  to  the  original  contract :  Newall  v.  May- 
berrj,  3  Leigh  250 ;  Wheelock  v.  Freeman,  13  Pick.  165 ;  Mills  v.  Starr,  2 
Bailej  359. 

The  payee  of  a  note  fraudulently  altered  by  him  cannot  recover  on  the 
original  consideration  :  Smith  v.  Mace,  44  New  Ham  p.  553 ;  Bigelow  v.  Stil- 
phen,  35  Vermont  521.  An  alteration  made  hy  the  payee  in  good  faith,  sup- 
posing himself  authorized  by  the  maker,  will  not  preclude  him  from  a  recovery 
on  the  original  consideration :  Krause  o.  Meyer,  32  Iowa  566.  An  alteration 
of  an  instrument  by  the  holder,  although  such  as  to  destroy  its  identity,  will 
not  cancel  a  debt  of  which  the  instrument  was  evidence,  unless  made  fraudu- 
lently :  Vogle  0.  Ripper,  34  Illinois  100.  An  unauthorized  and  material 
alteration  of  a  note,  made  without  fraudulent  intent,  but  under  a  mistake  of 
facts,  avoids  the  note  but  leaves  the  original  debt  unpaid :  Lewis  v,  Schenck, 
3  Green  459. 
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ment,  and  not  that  in  question, (/)  ♦or,  if  tbere  be  no  fresh 
^  ^  stamp,  that  there  is  no  instrument  which  the  jury  can 
look  at. 

But  where  the  .declaration  was  on  the  instrument  in  its  original 
condition,  the  alteration  must  have  been  specially  pleaded.(^) 

The  plea,  where  it  merely  relied  on  the  absence  of  a  proper 
stamp  on  the  altered  instrument,  must  have  shown  that  the  bill  or 
note  could  not  be  made  good  by  being  stamped  before  the  trial.(A) 

Where  an  alteration  appears  on  the  face  of  a  bill  or  note,  it  lies 
on  the  plaintiff  to  show  that  it  was  made  under  such  circumstances 
as  not  to  vitiate  the  instrument.'(z)  And  this  rule  is  most  reasona- 
ble ;  for  if  it  lay  on  the  defendant,  on  an  acceptor  for  example,  sued 

(/)  Cock  V.  Coxwell,  2  C,  M.  &  R.  291  ;  4  DowL  187  ;  1  Gale  177,  s.  c.  ; 
Calvert  v.  Baker,  4  M.  &  W.  417  ;  7  Dowl.  17,  s.  c ;  Langton  o.  Lasaras,  5  M. 
&  W.  629  ;  Knight  v.  Clements,  8  Ad.  &  £.  215  (35  £.  C.  L.  R.) ;  Field  9. 
Woods,  7  Ad.  &  £.  114  (34  £.  C.  L.  R.) ;  Cr6tty  v.  Hodges,  4  M.  &  G.  563  (43 
£.  C.  L.  R.) ;  and  Clifford  v.  Parker,  2  M.  &  G.  909  (40  £.  C.  L.  R.).  But  see 
now  Ord.  XIX.  r.  23. 

[g)  Hemming  v.  Trenery,  9  Ad.  &  £.  926  (34  £.  C.  L.  R.) ;  1  Per.  &  Dav. 
661,  8.  c. ;  Bridgman  v.  Sheehan,  oor.  Parke,  B.,  at  nisi  prius,  T.  T.  1842 ; 
Mason  v.  Bradley,  12  L.  J.,  £xoh.  425 ;  11  M.  &  W.  590,  s.  c.  This  distino- 
tion  does  not  appear  to  have  been  recognized  in  some  of  the  cases.  See  Parry 
0.  Nicholson,  13  M.  &  W.  778.  But  the  most  recent  decision  is  in  accordance 
with  the  view  of  the  law  taken  in  the  text :  Hirshman  v.  Budd,  L.  R.,  8  £x. 
171.    See  now  Order  XIX.  r.  23. 

{h)  Bradlej  v.  Bardsley,  15  L.  J.,  £xoh.  115  -,  3  D.  &  L.  476 ;  14  M.  &  W. 
873,  8.  c. 

(i)  Johnson  o.  Dake  of  Marlborough,  2  Stark.  313  (3  £.  C.  L.  R.) ;  Henman 
«.  Dickinson,  5  Ring.  183  (15  £.  0.  L.  R.) ;  2  M.  &  P.  281,  s.  c. ;  Knight  v. 
Clements,  3  N.  &  P.  375 ;  8  Ad.  A  £.  215  (35  £.  C.  L.  R.),  s.  c. ;  Bishop  v. 
Chambre,  1  M.  <Sb  M.  116;  3  C.  &  P.  55  (14  E.  C.  L.  R.),  s.  c.  In  Sibley  o. 
Fisher,  7  Ad.  &  £.  444  (34  £.  C.  L.  R.) ;  2  N.  &  P.  420,  s.  c,  the  making  of 
the  bill  as  described  in  the  declaration  was  admitted  on  the  record.  See 
£arl  of  Falmouth  9.  Roberts,  9  M.  &  W.  471 ;  Disbrowe  o.  Weatherley,  6  0. 
&  P.  758  (25  £.  C.  L.  R.) ;  Semple  o.  Cole,  8  L.  J.,  £xch.  155 ;  3  Jurist  268, 
8.  c.  And  whether  the  alteration  were  before  or  after  the  completion  of  the 
bill  has  been  left  as  a  question  of  fact  for  the  jury :  Taylor  v.  Moseley,  6  G. 
&  P.  273  (25  £.  C.  L.  R.) ;  and  see  Leykrieff  v.  Ashford,  12  Moore  281. 

It  is  said  that  the  presumption  against  the  legality  of  an  alteration  is  oon* 
fined  to  the  cases  of  a  bill  of  exchange  or  promissory  note  and  a  will.  See 
Doe  0.  Catamore,  16  Q.  B.  745  (71  fi.  C.  L.  R.),  and  Doe  v.  Palmer,  16  Q.  B. 
747  (71  E.  C.  L.  R.),  and  the  note  to  Master  v.  Miller,  in  2  Smith's  Leading 
Cases. 
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by  an  indorsee,  to  show  that  the  alteration  "was  improperly  made,  it 
might  be  a  great  hardship ;  for  he  may  have  no  means  of  proving 
that  the  bill  went  unaltered  from  his  hands,  or  of  showing  the  cir- 
cumstances of  a  subsequent  alteration.  But  the  burthen  of  explain- 
ing an  alteration  imposes  no  hardship  on  the  plaintiff,  for  if  the  bill 
was  altered  while  in  his  hands,  he  may  and  ought  to  account  for  it; 
if  before,  then  he  took  it  with  a  mark  of  suspicion  on  its  face,  which 
ought  to  have  ^induced  him  either  to  refuse  it  or  to  require 
evidence  of  the  circumstances  under  which  the  alteration  *-  -* 
was  made.(Ar)^ 

{k)  The  American  cases  on  this  subject  are  not  harmonious.  The  weight 
of  authority,  however,  sustains  the  positions  in  the  text :  Byles  on  Bills,  6th 
American  ed.  p.  492. 

The  question  of  the  burthen  of  proof  in  such  cases  arose  in  the  Supreme 
Court  of  Pennsylvania,  in  Simpson  o.  Stackhouse,  9  Barr  186,  and  it  was 
held  that  the  onus  of  showing  that  an  alteration  in  a  material  part  of  a  nego- 
tiable instrument  was  lawfully  made  is  on  the  holder ;  and  that  where  the 
place  of  payment  is  in  a  different  handwriting  from  the  body  of  the  instru- 
ment, there  is  a  presumption  of  alteration.  See  the  6th  American  ed.  of 
Byles  on  Bills,  p.  493. 

^  The  American  cases  on  this  subject  are  not  harmonious.  The  weight  of 
authority,  however,  sustains  the  position  in  the  text.  There  are  several  cases 
which  leave  the  question  as  a  presumption  of  fact  to  be  determined  by  the 
jury.  In  some  instances  it  has  been  held  that  the  law  presumes  an  erasure 
or  interlineation  to  have  been  made  before  the  instrument  was  signed.  In 
other  cases,  however,  it  has  been  decided  that  if  an  erasure  or  interlineation 
appears  on  the  face  of  a  negotiable  instrument,  some  explanation  must  be 
given  in  evidence  before  it  can  be  allowed  to  go  to  the  jury.  It  is  then  a 
question  of  fact  for  the  jury  when,  by  whom,  and  by  whose  consent,  it  was 
altered ;  but  the  materiality  of  the  alteration  is  in  all  cases  a  pure  question  of 
law  for  the  court.  See  Jackson  v.  Osbourne,  2  Wendell  555 ;  Cumberland 
Bank  v.  Hall,  1  Halsted  215 ;  Bailey  o.  Taylor,  11  Conn.  531 ;  Haffelfinger  v. 
Shute,  16  Serg.  &  Rawle  44 ;  Chesley  o.  Frost,  1  N.  Hamp.  145  *,  Jackson  p. 
Jacoby,  9  Cowen  125  ;  Prevost  v.  Qratz,  Peters,  C.  C.  369  ;  Stephens  v.  (h*a- 
ham,  7  Serg.  &  Rawle  508  ;  Bowers  v,  Jewell,  2  N.  Hamp.  543 ;  Steele  v, 
Spencer,  1  Peters  552 ;  Rankin  r.  Blackwell,  2  Johns.  Cas.  198  ;  Hills  v. 
Barns,  UN.  Hamp.  395  j  Qooch  v.  Bryant,  1  Shepl.  386  -,  Crabtree  v.  Clark, 
7  Shepl.  337  *,  Davis  v,  Carlisle,  6  Alabama  707 ;  Warren  v.  Layton,  3  Har- 
rington 404 ;  Bank  r.  Lum,  7  Howard  Miss.  414 ;  Wilson  v,  Henderson,  9 
Smedes  &  Marshall  375 ;  Matthews  v.  Coalter,  9  Missouri  705 ;  Beaman  v, 
Russell,  20  Vermont  205  ;  Tillou  v»  Clinton  and  Essex  Ins.  Co.,  7  Barbour, 
S.  C.  564 ;  Paine  v,  Esdell,  19  Penna.  State  Rep.  178  ;  Clarke  v.  Eckstein,  22 
Penna.  State  Rep.  507  -,  Burnham  v,  Ayer,  35  New  Hampshire  351 ;  Maybee 
V.  Sniffen,  2  £.  D.  Smith  1 ;  Abbe  v.  Rood,  6  McLean  106 ;  Hill  o.  Cooley,  10 
Wright  259  ;  White  v.  Hass,  32  Alabama  430.    When  an  instrument  has  been 
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altered,  aod  there  is  no  evidence  when  the  alteration  was  made,  it  will  be 
presumed  to  have  been  done  at  or  before  the  execution  :  Stoner  v,  Ellis,  6 
Indiana  152.  The  court  will  not  presume  that  a  contract  of  guaranty  has 
been  fraudulently  written  over  a  simple  indorsement  from  the  mere  fact  that  it 
is  not  in  the  handwriting  of  the  indorser :  Small  v.  Sloan,  1  Bosworth  352. 
When  the  alteration  consists  in  striking  out  a  word  in  the  printed  form  to 
make  room  for  the  name  of  one  of  the  payees,  and  to  change  *'  order  '*  to 
"  bearer,*'  and  it  is  apparent  that  it  was  done  at  the  making  of  the  note,  it 
will  have  no  effect:  Williams  v.  Starr,  5  Wisconsin  534.  An  alteration  of 
date,  shown  only  by  the  note  itself,  was  held  insufficient  to  show  that  it  was 
without  consent :  Harlan  «.  Berry,  4  Green  212.  That  material  words  were 
written  at  the  end  of  a  note,  with  different  ink  and  in  a  different  handwriting 
from  the  rest,  does  not  throw  the  burden  of  proying  that  there  was  no  altera- 
tion or  explaining  it  on  the  plaintiff:  Ault  v,  Fleming,  7  Clarke  143. 

The  question  of  the  burthen  of  proof  in  such  cases  arose  in  the  Supreme 
Court  of  Pennsylvania,  in  Simpson  o.  Stackhouse,  9  Barr  186.  And  it  was 
held  that  the  onus  of  showing  that  an  alteration  in  a  material  part  of  a  nego- 
tiable instrument  was  lawfully  made  is  on  the  holder ;  and  that  where  the 
place  of  payment  is  in  a  different  handwriting  from  the  body  of  the  instrn- 
ment  there  is  a  presumption  of  alteration.  Chief  Justice  Gibson,  after  stating 
that  as  a  general  rule  the  law  presumes  in  favor  of  innocence,  that  an  altera- 
tion in  an  instrument  is  a  legitimate  part  of  it,  till  the  contrary  appears,  but 
that  it  is  not  according  to  the  English  oases  extended  to  negotiable  instru- 
ments, remarks  that  the  decisions  in  the  United  States  are  discrepant,  but 
their  preponderance  is  in  favor  of  restraining  the  general  rule  to  deeds  and 
writings  not  negotiable.  He  then  observes :  ^'  But  how  stands  the  question 
on  principle?  The  English  decisions  are  founded  in  reason  and  not  in  con- 
siderations growing  out  of  the  stamp  acts.  He  who  takes  a  blemished  bill  or 
note  takes  it  with  its  imperfections  on  its  head.  He  becomes  sponsor  for  them, 
and  though  he  may  act  honestly,  he  acts  negligently.  But  the  law  presumes 
against  negligence  as  a  degree  of  culpability ;  and  it  presumes  that  he  had  not 
only  satisfied  himself  on  the  innocence  of  the  transaction,  but  that  he  had 
provided  himself  with  the  proof  of  it  to  meet  a  scrutiny  he  had  reason  to  ex- 
pect. It  is  of  no  little  weight,  too,  that  the  altered  instrument  is  found  in  his 
hands,  and  that  no  person  else  can  be  called  on  to  speak  of  it ;  for  without  a 
presumption  to  sustain  him,  the  maker  would  in  every  case  be  defenceless. 
It  may  be  said  that  the  holder,  with  such  a  presumption  against  him,  would 
also  be  defenceless.  But  it  was  his  fault  to  take  such  a  note.  As  bills  and 
notes  are  intended  for  circulation,  and  as  payees  do  not  usually  receive  them 
when  clogged  with  impediments  to  their  circulation,  there  is  a  presumption 
that  such  an  instrument  starts  fair  and  untarnished,  which  stands  till  it  is  re- 
pelled ;  and  a  holder  ought  therefore  to  explain  why  he  took  it  branded  with 
marks  of  suspicion  which  would  probably  render  'it  unfit  for  his  purposes. 
The  very  fact  that  he  receives  it  is  presumptive  evidence  that  it  was  unaltered 
at  the  time  ;  and  to  say  the  least,  his  folly  or  his  knavery  raised  a  suspicion 
which  he  ought  to  remove.  The  maker  of  a  note  cannot  be  expected  to  ac- 
count for  what  may  have  happened  to  it  after  it  left  his  hands ;  but  a  payee 
or  indorsee  who  takes  it,  condemned  and  discredited  on  the  face  of  it,  ought 
to  be  prepared  to  show  what  it  was  when  he  received  if 
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FoRGERT  is  the  coanterfeit(a)  making  or,  altering  of  any  writing 
with  intent  to  defraud.^  It  is  a  misdemeanor  at  common  law, 
punishable  by  fine  and  impri8onment,(6)  and  a  oonviction  of  it,  as 
of  any  other  species  of  the  crimen  falsiy  makes  a  man  infamous, 
and  formerly  rendered  him  incompetent  as  a  witnes8.((;) 


The  forgery  of  bills  or  notes,  or  of  any  part  of  them,  and  the  ut- 
tering of  them  knowing  them  to  be  forged,  are  respectively  felonies, 
punishable  by  penal  servitude  for  life.((Q 

Fraudulently  obliterating  or  altering  the  crossing  of  a  check  is 
felony.  («) 


(a)  See  Reg.  v.  White,  1  Den.  C.  C.  208. 

(b)  4  Bl.  Com.  248. 

(c)  Com.  Dig.  Testm.  A.  5 ;  Rex  o.  Davis,  5  Mod.  74. 
tated  by  6  &  7  VicL  c.  85. 

(d)  24  A;  25  Yiot  c.  98,  8.  22. 

(e)  Ibid.  8.  25. 


He  is  DOW  capaci- 


^  Ame*8  Case,  2  Oreenl.  365;  Commonwealth  v.  Ladd,  15  Mass.  526 ;  People 
V.  SchuU,  9  Cowen  778 ;  Bamam  o.  State,  15  Ohio  717. 


\ 
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P^oqo-i  '^The  fraadulent  signing  of  a  bill  or  note  for  any  other 
person  by  procuration  or  otherwise,  without  lawful  author- 
ity, or  knowingly  uttering  the  same,  has,  by  the  recent  act  24  & 
25  Vict.  c.  98,  8.  24,  for  the  first  time  been  erected  into  a  felony.(/) 

Inducing  a  person  by  violence  or  threats  to  execute  a  bill  or  note 
or  other  valuable  security  is  now  also  for  the  first  time  made  a 
felony.(^) 

Fraudulently  to  obtain  by  false  pretences  a  signature  to  a  bill  or 
note,  or  the  destruction  of  the  instrument  in  whole  or  in  part,  is 
now  a  mi8demeanor.(A) 

Forging  or  uttering  such  a  bill  or  note  as  the  legislature  has 
declared  void  is  not  within  the  statutes,  as,  for  example,  a  bill  or 
note  for  less  than  20«.,  or  a  bill  or  note  for  less  than  52.,  which  did 
not  comply  with  the  requisites  of  17  Geo.  3,  c.  80,(i)  in  the  former 
state  of  the  law. 

Where  there  is  no  payee,  or  no  maker's  name,  it  has  been  held 
that  the  offence  is  not  within  the  act.(y) 

A  mere  informality,  as  the  omission  of  the  word  pounds  in  the 
body,  where  the  letter  £  precedes  the  figures  50  in  the  margin,(A;) 
does  not  prevent  lihe  crime  amounting  to  forgery. 

In  order  to  constitute  forgery,  it  is  not  necessary  that  the  instru- 
ment should  be  duly  stamped,  or  stamped  at  all.(Z) 

(/)  See  as  to  the  law  before  this  statute,  Maddook's  case,  3  Russ.,  0.  &  M. 
499 ;  Reg.  v.  White,  1  Den.  C.  C.  208 ;  2  C.  &  K.  404. 

(g)  24  &  25  Yiot.  o.  96,  b.  48.  See  Rex  v,  Phipoe,  2  Leaoh  673 ;  Rex  v. 
Edwards,  6  C.  A  P.  521  (25  E.  C.  L.  R.). 

(h)  24  &  25  Yiot.  o.  96,  s.  90.    See  Reg.  v.  Danger,  1  D.  &  B.  C.  0.  307. 

(t)  Rex  V,  Moffatt,  1  Leach  431 ;  2  East,  P.  0.  954,  s.  c. 

(j)  Rex  r.  Riehards,  R.  &  R.,  0.  C.  193 ;  Rex  o.  Randall,  R.  A^  R.,  C.  C. 
195 ;  and  see  as  to  other  fatal  defects,  Rex  v,  Jones,  Dong.  287  ;  Rex  v.  Pate- 
man,  R.  &  R.  455,  where  there  was  no  maker's  name ;  Rex  v.  Barke,  R.  &  R. 
496  *,  Rex  r.  Wilcox,  Bayley,  6th  ed.  11.  To  constitute  the  forgery  of  a  bill  of 
exchange  within  1  Will.  4,  c.  66,  s.  4,  the  instrument  must  be  complete :  Reg. 
9.  Turpin,  2  C.  &  K.  820  (61  £.  C.  L.  R.).  Forging  an  acceptance  to  an  in- 
strument in  the  form  of  a  bill,  but  without  the  drawer's  name,  is  not  within 
the  statute :  Reg.  v.  Butterwick,  2  Moo.  &  R.  196. 

(k)  Rex  V,  Post,  R.  &  R.  101,  and  Bajlej  11 ;  and  see  Collinson's  case,  2 
Leach  1048. 

(I)  league's  case,  2  East,  P.  C.  979  ;  R.  &  R.  33,  s.  c. ;  Rex  v.  Hawkeswood, 
1  Leach  257  ;  2  East,  P.  C.  955,  s.  c. ;  Rex  c;.  Lee,  1  Leach  258,  n. ;  Merton's 
case,  2  East,  P.  C.  955 ;  and  see  33  ft  34  Yiot.  c.  97,  s.  17. 


\ 


\ 
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The  most  common  species  of  forgery  is  fraudulently  *writ-  rj^ooq-i 
ing  the  name(m)  of  an  existing  person.  But  a  fraudu- 
lent misapplication  of  the  genuine  signature  of  another  man  is  as 
much  forgery  as  counterfeiting  his  signature.  Thus,  where  the 
prisoner,  having  in  his  possession  the  genuine  signature  of  one 
Thomas  Gibson,  wrote  over  it  a  promissory  note  for  6400Z.,  he  was 
indicted  and  convicted  of  having  forged  the  note.(n)  And  where 
the  same  prisoner,  having  the  genuine  signature  of  Samuel  Ed- 
wards, wrote  on  the  other  side  of  the  paper  a  promissory  note,  pay- 
able to  Samuel  Edwards,  and  so  turned  the  genuine  signature  into 
an  indorsement,  he  was  convicted  of  forging  the  indorsement. fo) 
So  if  a  clerk  be  intrusted  to  fill  up  a  blank  check  signed  by  his 
master  with  a  particular* sum,  and  he  fraudulently  inserts  a  larger 
sum,  it  is  a  forgery  of  the  check.(|?) 

There  may  be  an  innocent  misapplication  of  his  own  genuine  sig- 
nature by  the  party  himself.  Thus,  where  a  man  was  induced  to 
sign  his  name  to  a  bill  by  a  fraudulent  misrepresentation  of  the 
nature  of  the  instrument,  it  was  held  that,  if  not  guilty  of  negli- 
gence, he  was  not  liable  even  to  an  innpcent  holder,  any  more  than 
if  he  had  been  blind  or  illiterate,  and  the  instrument  had  been 
falsely  and  fraudulently  read  over  to  him.(^)^ 

(m)  Making  a  mark  and  suffering  the  assumed  name  to  be  written  against 
it  is  forgery  :  Rex  v.  Dunn,  1  Leach  57 ;  2  East,  P.  C.  962.  Putting  the  address 
of  an  existing  person  to  a  name,  being  the  name  of  another  person,  is  forgery : 
Reg.  r.  Blenkinsop,  1  Den.  0.  C.  270. 

(n)  Rex  f>.  Hales,  17  St.  Tr.  161. 

(o)  Ibid.  209,  229. 

Ip)  Reg.  r.  Wilson,  17  L.  J.,  M.  C.  82;  1  Den.  C.  C.  284,  s.  c;  Rex  v. 
Hart,  1  Moo.  C.  C.  486  j  7  C.  &  P.  652  (32  E.  C.  L.  R.),  s.  o. 

(q)  Foster  v.  Maokinnon,  L.  R.,  4  C.  P.  704 ;  and  the  English  and  Amer- 
ican authorities  there  cited. 

-        I      I  ■  I  I      .  I        ^  III 

1  Bank  v.  Weckerly,  67  Ind.  345  ;  Auten  v.  Gruner,  90  111.  300.  If  maker 
had  opportunity,  but  relied  on  the  representation  of  the  payee,  he  cannot  de- 
fend against  a  bond  fide  holder  that  he  did  not  know  what  he  was  signing: 
Shirts  0.  Overjohn,  60  Mo.  305 ;  Fredericks  v,  Clemens,  Id.  313 ;  Bank  r. 
Smith,  55  N.  H.  593.  Fraud  in  procuring  signature  to  a  different  note  not 
good  even  in  the  hands  of  innocent  holder :  Griffiths  v,  Kellogg,  39  Wise.  290. 

A  party  can  acquire  no  title,  legal  or  equitable,  to  a  note  originally  obtained 
by  fraud  and  passed  by  means  of  forgery  in  fraud  of  the  maker :  Carpenter 
V,  Bank,  123  Mass.  66 ;  Welch  r.  Goodwin,  Ibid.  71. 
32 
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To  sign  the  name  of  a  fictitious  or  non-existing  person  is  forger  j.(f) 
Where  the  prisoner  was  convicted  of  forging  an  order  for  payment 
of  money,  and  it  appeared  that  he  had  bought  goods  from  the  prose- 
cutor and  paid  for  them  with  a  draft  signed  in  the  fictitious  name 
of  H.  Turner,  although  the  prosecutor  had  sworn  that  he  gave 
credit  to  the  prisoner  and  not  to  the  draft,  it  was  held  that  the  pris- 
oner was  rightly  convicted.  The  judges  said  that  it  was  a  false 
instrument,  not  drawn  by  any  such  person  as  *it  purported 
^  J  to  be,  and  that  the  using  a  fictitious  name  was  only  for  the 
purpose  of  deceiving.(«)  But  the  signing  a  fictitious  name  will  not 
amount  to  forgery  if  it  were  used  on  other  occasions  as  well  as  for 
that  very  fraud,  or  system  of  fraud,  of  which  the  forgery  forms  a 
part.(^)  Where  proof  is  given  of  the  prisoner's  real  name,  and  no 
proof  of  any  change  of  name  until  the  time  of  the  fraud  committed, 
it  lies  on  the  prisoner  to  show  that  he  •  has  before  assumed  the  false 
name  on  other  occasions  and  for  other  purposes  unconnected  with 
forgery,  (w) 

It  is  a  forgery,  also,  to  sign  a  man's  own  name  with  intention 
that  the  signature  should  pass  for  the  signature  of  another  person 
of  the  same  name.(i;)  And  where  a  person,  whose  name  was  Thomas 
Brown,  was  indicted  for  forging  a  promissory  note  signed  Thomas 
Brown,  and  it  appeared  that  he  had  uttered  the  note  as  a  note  of 
Captain  Brown,  a  fictitious  person,  and  the  prisoner  was  convicted, 
the  judges  held  the  conviction  right.(fl;)  But  the  adoption  of  a  false 
description  and  addition  where  a  false  name  is  not  assumed  is  not 
forgery.  Thus,  where  the  prisoner  drew  a  bill  and  directed  it  to 
^'Mr.  Thomas  Bowden,  baize  manufacturer,  Romford,  Essex,"  and 
it  was  accepted  by  one  Thomas  Bowden,  but  there  was  no  Thomi^s 
Bowden  of  Romford,  it  was  held  by  a  majority  of  the  judges  that 


(r)  Rex  V.  Francis,  Baylej,  6th  ed.  572 ;  Rass.  &  Ry.  209 ;  Lockett'a  case, 
1  Leach  94  j  East  P.  C.  940 ;  Taft's  case,  1  Leach  172 ;  East  P.  C.  959 ;  or  in 
the  prisoner's  own  name  to  represent  a  fictitious  firm :  Reg.  v,  Rogers,  8  0. 
A  P.  629  (34  E.  C.  L.  R.). 

(s)  Sheppard*s  case,  1  Leach  226 ;  2  East,  P.  G.  967 ;  Whilej's  case,  R.  & 
R.  90. 

(i)  Rex  r.  Bontien,  R.  &  R.  260. 

(u)  PeacocVs  case,  R.  &  R.  278. 

(v)  Mead  v.  Young,  4  T.  R.  28. 

(x)  Rex  V.  Parkes,  2  Leach  773 ;  2  East,  P.  C.  963,  s.  c. 
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the  giving  a  false  description  of  Bowden  on  the  bill  with  intent  «to 
defraud  was  not  forgery,  (y) 

Where  the  signature  on  the  bill  is  genuine,  an  uttering  by  another 
person  with  a  representation  that  he  is  the  person  whose  signature 
is  on  the  bill  is  not  forgery  nor  a  felonious  uttering.  The  prisoner 
uttered  a  bill  purporting  to  be  payable  to  Bernard  McCarthy,  or 
order,  and  having  the  indorsement  T^,  McCarthy  thereon :  he  was 
indicted  for  forging  that  indorsement  and  uttering  it  knowing  it  to 
be  forged;  the  jury  found  that  there  was  such  a  man  as  B.  McCarthy 
and  that  the  indorsement  was  his  handwriting,  but  that  the  prisoner 
passed  himself  off  as  that  B.  McCarthy  when  he  uttered  the  bill. 
The  judges  were  unanimous  *that  as  the  indorsement  was  r*QQc-i 
not  forged  the  prisoner  was'  not  liable  to  be  convicted.(z)       "-         -* 

• 

Writing  a  principal's  name  '^  per  procuration,"  but  without  au- 
thority, was  not  until  the  recent  statute(a)  forgery ;(()  nor,  as  it 
should  seem,  writing  merely  another  man's  name  under  a  false  pre* 
tence  of  authority,((7)  without  any  intention  of  imitating  bis  hand- 
writing. 

Every  fraudulent  alteration,  whether  by  subtraction,  addition  or 
substitution,  is  forgery,  and  would  be  so  within  the  statutes,  even 
did  they  not  contain  the  word  altery  as  was  decided  on  2  Geo.  2,  c. 
15,  which  did  not  contain  that  word.(c2)  The  statute  11  Geo.  4  & 
1  Will.  4,  c.  66,  contains  the  word  "alter"  as  well  as  "forge." 
Nevertheless,  an  alteration  may  be  described  in  the  indictment  as 
forgery.(e)  So,  e  conver$Oj  the  discharging  one  indorsement  and 
the  insertion  of  another  may  be  described  as  the  alteration  of  an 
indorsement.(/) 

( y)  Webb's  case,  R.  &  R.  405 ;  3  B.  &  B.  229  (7  E.  C.  L.  R.),  a.  c. ;  Rex  v. 
Watts,  R.  &  R.  436 ;  6  Moore  442 ;  3  B.  ft  B.  197  (7  E.  C.  L.  R.),  s.  c. 
/    (2)  Rex  V,  Hevey,  1  Leach  229 ;  2  East,  P.  C.  556,  s.  c. ;  Bayley  577. 

(a)  Vide  ante,  p.  332. 

(b)  Reg.  V.  White,  1  Dem.  C.  0.  208 ;  2  C.  &  K.  404  (61  E.  C.  L.  R.),  s.  c. 
(e)  Ibid.  *,  bat  see  Awde  v,  Dixon,  6  Exoh.  869. 

(d)  Rex  V.  Elsworth,  Bayley,  6th  ed.  574 ;  2  East,  P.  C.  986  ;  Reg.  v.  Blen- 
kinsop,  1  Den.  C.  C.  276. 

{e)  Rex  V.  league,  R.  ft  R.  33 ;  2  East,  P.  C.  979,  s.  c.  *,  Rex  v.  Post,  R.  ft 
R.  101 ;  Rex  V.  Treble,  2  Taunt  228 ;  2  Leaoh  1040 ;  R.  ft  R.  164,  s.  c. 

(/)  Rex  0.  Birkett,  R.  ft  R.  251. 
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Procuring  a  man  to  forge  is  an  offence  within  the  statate.(^) 

• 
It  has  been  decided  that,  in  order  to  constitute  an  uttering,  the 

instrument  must  be  parted  with,  or  tendered,  or  offered,  or  used  in 

some  way  to  get  money  or  credit  upon  it.(A)     Therefore,  where  the 

defendant,  in  order  to  persuade  an  innkeeper  that  he  was  a  man  of 

substance,  pulled  out  of  his  pocket-book  a  500Z.  and  601.  note,  and 

saying  that  he  did  not  like  to  carry  so  much  property  about  him, 

delivered  them  to  the  innkeeper  to  take  charge  of  them  for  him,  it 

•  was  held  that  this  did  not  amount  to  an  uttering.(iy 

r*3361       ^Procuring  to  utter  has  been  held  a  common  law  felony 

^         ■■    only.(A) 

But  procuring  to  utter,  if  the  person  procured  were  innocent  of 

the  felony,  is  a  statutable  felony  in  the  procurer.(Q 

Before  certain  recent  acts  of  Parliament  it  was  necessary  to  set 
out  the  forged  instrument  in  the  indictment  in  words  and  figures 
correctly :  the  slightest  variance  would  have  entitled  the  defendant 
to  an  acquittal.  But  the  14  &  15  Vict.  c.  100,  s.  5,  in  order  to 
prevent  justice  from  being  defeated  by  clerical  or  verbal  inaccura- 
cies, enacted  that,  in  all  indictments  for  forging  or  uttering  any 
instrument,  it  shall  not  be  necessary  to  set  forth  any  copy  or  fac- 
simile thereof,  but  it  shall  be  sufficient  to  describe  it  by  any  name 
by  which  it  would  be  usually  known,  (w) 

An  indictment  for  the  larceny,  and  therefore  now  for  the  forgery, 
of  a  bill  or  note,  may  describe  it  generally  as  a  bill  of  exchange  or 
promissory  note  for  the  payment  of  the  sum  therein  mentioned, 

(g)  Rex  r.  Morris,  Bayley,  6th  ed.  580 ;  R.  &  R.  270,  a.  c. 

[h)  Rex  V.  Shunkard,  R^&  R.  200;  and  see  Reg.  v,  Radford,  1  Den.  0.  0. 
59  ;  Reg.  V,  Ion,  2  Den.  C.  C.  475. 

(i)  Ibid. ;  and  see  Holden's  case,  R.  &  R.  154 ;  2  Leach  1019,  s.  c. ;  Palmer's 
case,  R.  &  R.  72 ;  2  Leach  978,  s.  c. ;  Rex  v.  Morris,  R.  &  R.  270 ;  Reg.  v. 
Hill,  2  M.  C.  C.  30. 

(k)  Rex  V,  Morris,  Bayley,  6th  ed.  580 ;  R.  &  R.  270 ;  2  Leach  1096,  8.  c. 
But  see  now  24  &  25  Vict.  c.  94,  ss.  1,  2,  49. 

(I)  Bayley,  6th  ed.  581. 

(m)  And  see  now  24  4!b  25  Vict.  c.  98,  ss.  42,  43. 

^  If  a  merchant  write  his  name  on  blank  pieces  of  paper,  and  intrast  them 
to  his  clerk  for  the  purpose  of  having  promissory  notes  filled  out,  and  a  per- 
son by  false  pretences  obtains  possession  of  one  of  them,  and  fills  up  a  note 
for  his  own  use,  he  does  not  thereby  commit  the  crime  of  forgery :  Putnam 
V,  Sullivan,  4  Mass.  45. 
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without  setting  out  the  iD8trument.(n)  But  if  it  be  alleged  in  the 
indictment  to  have  been  signed  or  made  by  any  person,  the  signa- 
ture  must  be  proved.(a) 

If  seyeral  make  distinct  parts  of  the  instrument,  they  are  each 
chargeable  with  the  forgery  of  the  entire  .instrument.(p)  Those 
who  knowingly  prepare  the  paper  or  plates  for  the  purpose  are 
forger8.(3) 

Before  the  9  Geo.  4,  c.  82,  s.  2,  a  rule  of  evidence  existed  equally 
anomalous  and  inconvenient,  that  in  a  criminal  prosecution  for 
forgery,  the  party  whose  name  was  forged  was  incompetent  as  a 
witness ;  but  now  he  is  made  competent  by  *that  statute  r^oon^ 
in  all  indictments  or  informations  for  forgery  or  uttering,  , 
either  against  principals  or  accessories,  by  common  law  or  statute. 

A  doubt  also  formerly  existed  whether  the  making  or  uttering 
of  an  instrument  payable  abroad  was  an  offence  within  some  of  the 
repealed  8tatutes.(r)  But  the  statute  11  Qeo.  4  &  1  Will.  4,  c.  66, 
s.  80,  brought  within  the  operation  of  the  acts  against  forgery  in- 
struments made,  or  purporting  to  be  made,  or  payable,  or  purport- 
ing to  be  so,  out  of  England.(8)  The  statute  now  in  force  is  24  & 
25  Vict.  c.  98,  s.  40. 

Where  the  prisoner  is  indicted  for  using  a  fictitious  name,  some 
evidence  must  be  given  by  the  prosecutor  that  it  is  not  his  real 

(n)  Milne^s  case,  Worcester  Sammer  Assises,  1800,  decided  by  all  the 
judges ;  East's  P.  C.  692,  s.  c.  Before  this  act  it  was  held  that,  in  an  indict- 
ment for  forgery,  a  bank  post  bill  could  not  be  described  as  a  bill  of  exchange, 
but  might  be  described  as  a  bank  bill  of  exchange  ;  Rex  v,  Birkett,  R.  &  R. 
251. 

(o)  Rex  r.  Graveir,  R.  &  R.  14 ;  2  East,  P.  C.  601,  s.  c.  The  statute  14  &  15 
Tict.  c.  100,  gives  most  extensive  powers  of  amendment;  and  as  to  the  form 
of  the  indictment,  see  24  &  25  Vict.  c.  98,  ss.  42,  43, 44  ;  see  also  16  &  17  Vict. 
c.  2. 

(p)Rex  V.  Bingley,  R.  &  R.  446;  Rex  v.  Kirkwood,  1  Mood.  C.  G.  304; 
mde  Reg.  v.  Cook,  8  G.  &  P.  582  (34  £.  C.  L.  R.). 

{q)  Rex  V.  Dade,  1  Mood.  C.  C.  307. 

(r)  Rex  0.  Dick,  16  Leach  8 ;  Rex  v.  M'Cay,  R.  &  R.  71. 

(«)  The  18th  section  of  11  Geo.  4  &  1  Will.  4,  c.  66,  applies  to  plates  of 
promissory  notes  of  persons  carrying  on  the  business  of  bankers  in  the  prov- 
ince of  Upper  Canada.    This  act  is  repealed  now,  24  &  25  Vict.  c.  98,  s.  16. 
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name.(t)  But  where  the  prisoner's  real  name  is  proved,  it  lies  on 
him  to  show  that  he  has  before  assumed  the  false  name,  for  other 
purposes.(w) 

Upon  an  indictment  for  uttering  forged  notes,  evidence  that  the 
prisoner  has  uttered  other  forged  notes  is  admissible  as  evidence  of 
his  knowledge  of  the  forgery.(a;)  But  such  notes  must  be  produced 
and  proved  to  be  forgeries.(^)  The  admissibility  of  evidence  as  to 
uttering  forged  bills  of  a  different  kind  has  been  doubted.(2) 

Where  the  title  to  a  bill  or  note  is  necessarily  made  through  a 
forgery,  even  a  bond  fide  holder  for  value  has  in  general  no  right 
to  sue  upon  it,(a)  or  even  retain  it;{b)  and,  therefore,  as  a  general 
rule,  if  the  acceptor  or  maker  pay  one  who  derives  his  title  through 
a  forgery,  that  will  not  discharge  him.(c)  So,  if  a  bill  or  check  be 
altered  *and  made  payable  for  a  larger  sum  than  that  orig- 
L  J  inally  inserted,  should  the  drawee,  banker  or  acceptor  pay 
it,  he  cannot  charge  the  drawer  for  the  difference. ((2) 

But  in  case  any  act  of  the  drawer  facilitated  or  gave  occasion  to 
the  forgery,  he  must  bear  the  loss  himself.    A  customer  of  a  banker, 

(t)  Rex  V.  Peacock,  Bajley,  6th  ed.  579 ;  R.  &  B.  278 ;  Bontien^s  case,  R. 
&  R.  263. 

(w)  Rex  ».  Peacock,  R.  &  R.  278. 

{z)  Wjlie's  case,  1  New  R.  92 ;  Hough^s  case,  R.  &  R.  120 ;  Reg.  v.  Green, 
3  C.  &  K.  209. 

(y)  Rex  V,  Millard,  R.  &  R.  245. 

(z)  s.  c,  Rubs.  &  Ry.  247.  As  to  the  prisoner's  admission  relating  to  other 
bills,  see  Reg.  v.  Cook,  8  C.  &  P.  586  (34  E.  G.  L.  R.) ;  Reg.  v.  Oddj,  2  Den. 
C.  C.  264  J  Reg.  r.  Green,  3  C.  &  K.  209. 

(a)  Burchfield  v.  Moore,  23  L.  J.,  Q.  B.  261 ;  3  E.  &  B.  683  (77  E.  C.  L.  R.), 
8.  c.     See  ante,  chapter  on  Acceptance. 

(b)  Esdaile  v.  Lanaaze,  1  You.  &  Col.  394  ;  Johnson  v.  Windle,  3  Bing.  N. 
C.  225  (32  E.  0.  L.  R.) ;  3  Scott  608,  s.  c. 

(c)  But  a  banker  who  pays  a  draft  on  himself,  payable  to  order  on  demand, 
need  not  prove  the  genuineness  of  the  first  or  any  subsequent  indorsement : 
16  &  17  Vict  c.  59,  s.  19.  But  this  section  does  not  protect  other  parties,  so 
that  a  transferree  of  a  check  that  had  been  stolen  and  indorsed  by  a  forger 
has  no  title  to  the  proceeds  as  against  the  loser,  unless  the  loser  have  been 
guilty  of  negligence  in  the  transaction  itself:  Arnold  v.  Check  Bank,  L.  R., 
1  C.  P.  Diy.  578 ;  Baxendale  v.  Bennett,  L.  R.,  3  Q.  B.  Diy.  525  •,  in  which 
case  he  would  be  estopped  from  setting  up  the  true  facts. 

(d)  Hall  V.  Fuller,  5  B.  &  C.  750  (11  E.  C.  L.  R.) ;  8  D.  &  Ry.  465,  s.  c. ; 
Smith  V.  Mercer,  6  Taunt.  76  (1  £.  C.  L.  R.) ;  1  Marsh.  453,  s.  c. 
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on  leaving  home,  intrusted  to  his  wife  several  blank  forms  of  checks, 
signed  by  himself,  and  desired  her  to  fill  them  up  according  to  the 
exigency  of  his  business.  She  filled  up  one  with  the  words  fifty 
pounds  two  shillings^  beginning  the  word  fifty  with  a  small  letter  in 
the  middle  of  a  line.  The  figures  52  :  2  were  also  placed  at  a  con- 
siderable distance  to  the  right  of  the  printed  £.  She  gave  the 
check,  thus  filled  up,  to  her  husband's  clerk  to  get  the  money.  He, 
before  presenting  it,  inserted  the  words  '^  three  hundred "  before 
the  word  fifty  and  the  figure  8  between  the  printed  £  and  the  figures 
52  :  2.  It  was  presented  and  the  bankers  paid  it.  Held  that  the 
improper  mode  of  filling  up  the  check  had  invited  the  forgery,  and, 
therefore,  that  the  loss  fell  on  the  customer  and  not  on  the  banker.(«) 

So,  if  the  acceptor  of  a  bill  tear  the  bill  in  two  animo  caneel- 
landi^  and  the  pieces  are  picked  up  in  his  presence  and  afterwards 
joined  together  so  as  to  convey  no  notice  of  the  cancellation  to  a 
stranger,  a  hand  fide  indorsee  for  value  may  acquire  a  title. (/) 

*It  is  a  general  rule  of  law  that  money  paid  under  a 
mistake  as  to  fads  may  be  recovered  back.  On  this  prin-  '-  J 
ciple,  if  a  forged  note  be  discounted,  the  transferree,  on  discovery 
of  the  forgery,  may  recover  back  the  money  paid,  the  imagined  con- 
sideration totally  failing.(^)  But  any  fault  or  negligence  on  the 
part  of  him  who  pays  the  money  on  the  note  will  disable  him  from 

(«)  Young  r.  Grote,  4  Bing.  253  (13  E.  C.  L.  R.) ;  12  Moore  284,  s.  c.  See 
Ingham  v.  Primrose,  28  L.  J.,  C.  P.  294 ;  7  C.  B.,  N.  S.  82  (97  E.  C.  L.  R.), 
s.  c. ;  Ex  parte  Swan,  30  L.  J,,  C.  P.  113  ;  7  C.  B.,  N.  S.  400  (97  E.  C.  L.  R.), 
s.  c. ;  Orr  r.  Union  Bank  of  Scotland,  1  Macq.  H.  of  L.  Cases  513  *,  British 
Linen  Company  v.  Caledonian  Insurance  Company,  4  Macq.  H.  of  L.  Cases 
107 ;  Foster  v.  Green,  6  Hurlst.  &  Norm.  163.  And  it  has  been  held  that  a 
principal  who,  through  his  own  agent,  sends  money  to  his  creditor  which  is 
misapplied  by  the  agent,  is  not  responsible  any  further  to  the  creditor,  if  the 
creditor's  conduct  facilitated  the  agent^s  fraud :  Horsfall  v.  Fauntleroy,  10  B. 
k  C.  755  (21  E.  C.  L.  R.). 

(f)  Ingham  r.  Primrose,  supra.  This  doctrine  of  estoppel  has  never  been 
extended  to  instruments  under  seal ;  such  an  extension  was  attempted  in  Ex 
parte  Swan,  30  L.  J.,  C.  P.  113  j  7  C.  B.,  N.  S.  400  (97  E.  C.  L.  R.),  s.  c. 
But  the  Court  of  Common  Pleas  being  equally  divided,  the  rule  dropped. 
The  Court  of  Exchequer  Chamber  held  that  there  was  no  estoppel :  Ibid.  32 
L.  J.,  Exch.  273. 

(g)  Jones  v.  Ryde,  5  Taunt.  488  (1  E.  C.  L.  R.) ;  1  Marsh.  157,  s.  c. ;  Bruce 
V,  Bruce,  6  Taunt  495  (1  E.  C.  L.  R.) ;  1  Marsh.  165,  s.  c. ;  Gurney  v. 
Womersley,  4  £.  &  B.  133  (82  £.  C.  L.  R.). 
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recovering.  Thus,  where  two  bills  of  exchange  falling  due  at  dif- 
ferent times  were  drawn  on  a  man,  and  he  paid  the  first  withoat  ac- 
ceptance, and  accepted  and  paid  the  second,  and  the  signature  of 
the  drawer  was  some  time  afterwards  discovered  to  be  a  forgerj, 
Lord  Mansfield  held  that  an  acceptor  is  bound  to  know  the  hand- 
writing of  the  drawer,  and  that  it  is  rather  by  his  fault  or  negli- 
gence than  by  mistake  if  he  pays  on  a  forged  signature.(A)  So 
where  a  forged  acceptance  of  the  drawee  was  made  payable  at  the 
plaintiffs,  the  drawee's  bankers,  and  they  paid  the  amount  to  the  d^ 
fendant,  as  a  bond  fide  holder,  but  seven  days  afterwards,  upon 
discovering  the  acceptance  to  be  a  forgery,  informed  the  defendant 
of  it,  and  demanded  the  money,  it  was  held  that  they  could  not 
recover,  for  that  a  banker  ought  to  know  his  customer's  handwriting. 
Part  of  the  court  held  the  defendant  discharged  on  the  ground  that  bj 
the  plaintiflTs  delay  in  giving  notice  of  the  forgery  he  had  lost  his 
remedy  against  the  antecedent  partie8.(i)  Where  the  fault  is  not 
entirely  on  the  side  of  the  party  paying,  he  may  still  recover. 
Certain  bills  of  exchange,  purporting  to  bear  amongst  others  the 
indorsement  of  A.,  were  refused  payment ;  the  notary  took  them 
to  the  plaintiff,  the  London  correspondent  of  A.,  and  asked  him  to 
take  up  the  bills  for  A's  honor.  The  plaintiff  accordingly  paid  the 
money  to  the  defendants,  holders  of  the  bills,  and  struck  out  all  the 
indorsements  subsequent  to  A.'s.  The  same  morning  it  was  dis- 
covered that  the  respective  signatures  of  A.,  the  drawer  and  acceptor, 
were  forged.  Plaintiif  immediately  sent  notice  to  the  defendants 
in  time  for  them  to  advise  their  indorser.  The  court  held  that 
the  plaintifi*  was  entitled  to  recover  his  money  back,  and  said, 
'^  A  bill  is  carried  for  payment  to  the  person  whose  name  appears 
as  acceptor  entirely  as  a  matter  of  course.  But  it  is  by  no 
*tneans  a  matter  of  course  to  call  upon  a  person  to  pay  a  bill 
for  the  *honor  of  an  indorser ;  and  such  a  call,  therefore, 
^  -I  imports,  on  the  part  of  the  person  making  it,  that  the  name 
of  a  correspondent  for  whose  honor  payment  is  asked  is  actually 
on  the  bill.  The  person  thus  called  upon  ought  certainly  to  satisfy 
himself  that  the  name  of  his  correspondent  is  really  on  the  bill ; 
but  still  his  attention  may  reasonably  be  lessened  by  the  assertion 
that  the  call  itself  makes  to  him  infaety  though  no  assertion  may 

(h)  Price  ».  Neal,  3  Burr.  1354 ;  1  W.  Bl.  390,  s.  c. 
(i)  Smith  V,  Meroer,  6  Taunt.  76  (1  E.  C.  L.  R.) ;  1  Marsh.  453,  s.  c.    See 
as  to  delay,  Pooley  v.  Browne,  11  C.  B.,  N.  S.  566  (103  £.  C.  L.  R.). 
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be  made  in  words.  And  the  fault  if  he  pays  on  a  forged  signature 
is  not  wholly  and  entirely  his  own,  but  begins  at  least  with  the  per- 
son who  thus  calls  upon  him.  And  though  where  all  the  negligence 
is  on  one  side  it  may,  perhaps,  be  unfit  to  inquire  into  the  quan- 
tum ;  yet,  where  there  is  any  fault  in  the  other  party,  and  that 
other  party  cannot  be  said  to  be  wholly  innocent,  he  ought  not,  in 
our  opinion,  to  profit  by  the  mistake  into  which  he  may,  by  his  own 
prior  mistake,  have  led  the  other ;  at  least  if  the  mistake  be  dis- 
covered before  any  alteration  in  the  situation  of  any  of  the  other 
parties ;  that  is,  whilst  the  remedies  of  all  parties  entitled  to  remedy 
are  left  entire,  and  no  one  is  discharged  by  laches.  We  think  the 
payment  in  this  case  was  a  payment  by  mistake  and  without  con- 
sideration to  a  person  not  wholly  free  from  blame.  The  striking 
out  an  indorsement  by  mistake  cannot,  in  our  opinion,  discharge  the 
indor8er.**(i) 

Where  bankers  who  had  paid  a  forged  bill  gave  notice  of  the 
forgery,  and  demanded  the  money  by  one  o'clock  in  the  afternoon 
of  the  following  day,  the  court  took  time  to  consider,  and  at  length 
unanimously  held  that  the  money  could  not  be  recovered  back-  "  In 
this  case,"  they  say,  "  we  give  no  opinion  upon  the  point  whether 
the  plaintiffs  would  have  been  entitled  to  recover  if  notice  of  forgery 
had  been  given  to  the  defendants  on  the  very  day  on  which  the  bill 
was  paid,  so  as  to  enable  the  defendants  on  that  day  to  have  sent 
notice  to  other  parties  on  the  bill.  But  toe  are  all  of  opinian  that 
the  holder  of  a  bill  is  entitled  to  know  on  the  day  when  it  became 
due  whether  it  is  an  honored  or  dishonored  bill  ;{l)  and  that  if  he 
receives  the  money,  and  *is  suffered  to  retain  it  during  the  p^o^-n 
whole  of  that  day,  the  parties  who  paid  it  cannot  recover  it  I-  -■ 
back.  The  holder,  indeed,  is  not  bound  by  law  (if  the  bill  be  dis- 
honored by  the  acceptor)  to  take  any  other  steps  against  the  ot^er 

(k)  Wilkinson  o.  Johnson,  3  B.  &  C.  428  (10  £.  C.  L.  R.) ;  5  D.  &  By.  403, 

8.  C. 

(I)  But  if  a  banker,  on  whom  a  check  is  drawn,  be  also  the  banker  of  the 
holder  who  pays  in  the  check  without  any  intimation  of  the  character  in 
T^^hich  he  desires  the  banker  to  receiye  it,  whether  as  drawee,  or  as  his,  the 
holder's,  agent,  it  will  be  presumed  that  the  banker  took  it  as  the  agent  of  the 
holder,  and  therefore  the  banker  may,  in  the  course  of  the  next  day,  inform 
the  holder  that  there  are  no  effects,  and  that  the  check  will  not  be  paid : 
Boyd  V.  Emmerson,  2  Ad.  &  £11.  184  (-29  E.  C.  L.  R.) ;  4  N.  &  M.  99,  s.  c. ; 
and  see  Kilsby  v,  Williams,  5  B.  &  Aid.  815  (7  E.  C.  L.  R.) ;  I  D.  &  C.  476, 
8.  c. ;  Pollard  v.  Ogden,  2  £.  &  B.  459  (75  E.  0.  L.  R.). 
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parties  to  the  bill  till  the  day  after  it  is  dishonored. '  But  he  is  entitled 
so  to  do  if  he  think  fit;  and  the  parties  who  pay  the  bill  ought 
not  by  their  negligence  to  deprive  the  holder  of  any  right  to  take 
steps  against  the  parties  to  the  bill  on  the  day  when  it  becomes 
ine.'\my 

In  an  action  on  a  bill  alleged  to  be  forged,  the  defendant  may 
at  any  time,  by  notice  in  writing,  require  the  other  party  to  pro- 
duce it  for  his  inspection ;  or  the  court  or  a  judge  may  order  pro- 
duction on  oath  of  all  material  documents,(n)  to  be  dealt  with  as 
shall  appear  just. 

(m)  Cocke  v.  Maaterman,  9  B.  &  C.  902  (17  E.  C.  L.  R.) ;  4  M.  &  Ry.  676 ; 
Dans.  &  LI.  329,  s.  c. ;  and  see  Mather  v.  Lord  Maidstone,  18  G.  B.  273  (86 
E.  C.  L.  R.)  J  25  L.  J.,  C.  P.  311,  s.  c. ;  Pollard  v.  Ogden,  2  E.  &  B.  459  (75 
£.  G.  L.  R.). 

(n)  Ord.  XXXI.,  rules  11  and  14.  Formerly  on  an  affidavit  of  the  forgery 
a  judge's  order  could  be  obtained  for  the  inspection  of  the  bill  by  defendant 
and  his  witnesses:  Thomas  v,  Dunn,  6  M.  &  G.  274  (46  £.  G.  L.  R.).  The 
affidavit  was  sometimes  dispensed  with  :  Woolner  r.  Devereux,  9  Dowl.  672. 

'  Where  a  party  became  the  holder  of  a  forged  draft  before  it  had  been  ac- 
cepted, and  aflerwards  it  was  accepted  and  paid,  and  the  acceptors,  imme- 
diately upon  ascertaining  the  fact  of  the  forgery,  gave  notice  of  the  fact  to 
the  holder,  it  was  held  that  the  acceptors  were  not  estopped  from  proving  the 
forgery  and  recovering  back  the  money  they  had  paid  through  error :  Mo- 
Kleroy  v.  Southern  Bank,  14  Louisiana  Annual  458. 
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Without  a  limitation  of  actions  no  man  can  be  secure  in 
the  enjoyment  of  his  property.  Prescription  is  the  original 
♦source  of  all  title.  After  the  lapse  of  years  evidence  is  r*Q4Qi 
weakened  or  destroyed.  And  a  claimant  who  has  long 
slept  on  his  demand  has  no  right  to  complain  if,  for  the  public  ad- 
vantage, it  is  at  length  taken  from  him.     In  practice  it  is  found 
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that  no  statutes  are  so  useful  as  those  of  limitation,  compelling  as 
the  J  do  investigation  whilst  the  means  of  investigation  subsist,  and 
supplying  the  loss  of  those  means  by  a  general  act  of  settlement 
applicable  to  each  man's  case. 

Though  an  act  of  limitation,  in  respect  to  real  property,  was 
passed  in  this  country  in  the  year  1270,  yet,  partly,  from  the 
comparatively  inconsiderable  amount  of  personal  property,  partly 
from  the  frequency  of  the  sales  in  market  overty  and  partly  from 
the  circumstances  that  debts  above  40«.  were  commonly  secured  by 
bond  or  single  bill,  and  debts  below  that  amount  were  not  tried  in 
the  superior  courts,  no  limitation  to  personal  actions  was  introduced 
till  the  year  1623,  when  the  present  Statute  of  Limitations  (the  21 
Jac.  1,  c.  16,  supplemented  by  3  &  4  Will.  4,  c.  42)  was  passed. 

The  enactments  of  that  statute,  so  far  as  they  are  applicable  to 
our  present  purpose,  are  as  follows  : 

By  s.  3,  all  actions  on  the  case  (other  than  such  accounts(a)  as 
concern  the  trade  of  merchandise  between  merchant  and  merchant, 
their  factors  and  servants),  and  all  actions  of  debt  grounded  on  any 
lending  or  contract  without  specialty,  must  be  brought  within  six 
years  of  the  cause  of  such  actions,  and  not  after. 

By  s.  4,  if  judgment  for  the  plaintiff  be  arrested  or  reversed,  or 
the  defendant  be  outlawed  and  afterwards  reverse  the  outlawry,  the 
plaintiff  or  his  executors  may  commence  a  new  action  within  a 
year. 

Section  7  provides  that  if  any  person  entitled  to  the  action  shall 
at  the  time  of  the  cause  of  action  accrued  be,  first,  an  infant ; 
secondly,  feme  covert;  thirdly,  non  compo9  mentis;  fourthly,  im- 
prisoned ;  or  fifthly,  beyond  the  seas,  then  such  person  may  bring 
the  action  within  six  years  after  their  full  age,  discoverture,  sound 

memory,  enlargement  or  return  from  beyond  the  seas. 

• 

In  treating  of  the  effects  of  this  statute  in  its  relation  to  bills 
and  notes,  we  shall  consider,  1,  its  general  operation,  and  whether 
it  destroys  the  debt  or  only  bars  the  remedy  ;  2,  what  actions  or 
legal  proceedings  on  those  instruments  it  *limits ;  3,  from 
^  -'  what  period  the  statute  begins  to  run ;  4,  to  what  period 
the  time  of  limitation  is  computed ;  5,  how  the  statute  may  be 
avoided  by  issuing  a  writ  and  continuing  it  down ;  6,  the  proviso 

(a)  The  exceptions  of  merchants*  aoconnts  was  repealed  by  19  &  20  Yici. 
0.  97,  8.  9. 
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as  to  persons  laboring  under  disabilities  ;  7,  what  promises,  acknowl- 
edgmentSy  or  payments  will  take  a  bill  or  note  ont  of  the  statute ; 
8,  how  the  statute  is-  to  be  taken  advantage  of;  and  lastly,  when, 
independently  of  the  statute,  lapse  of  time  will  be  a  bar  to  an  ac- 
tion on  a  bill  or  note. 

F'irst,  as  to  the  general  operation  of  the  statute. 

The  Statute  of  Limitations  is  a  good  plea  in  equity  as  well  as  at 
law.  It  is  also  an  answer  to  proof  under  a  petition  for  adjudi- 
cation in  bankruptcy. (6)  It  was  formerly  a  doubt  whether  the 
statute  was  a  bar  in  the  Admiralty  Courts  to  a  suit  for  seamen's 
wage8.((?)  But  that  doubt  was  removed  by  4  Anne,  c.  16,  s.  17, 
which  enacts  that  all  suits  and  actions  in  the  Court  of  Admiralty 
for  seamen's  wages  shall  be  commenced  and  sued  within  six  years 
next  after  the  cause  of  such  suits  or  actions  shall  accrue,  and  not 
after. 

The  Statute  of  Limitations  does  not  destroy  a  debt,  but  only  bars 
the  remeij.{dy  Therefore,  it  must  in  all  cases  be  pleaded,  and 
cannot  be  given  in  evidei^ce,  even  under  the  plea  of  nil  debet^ 
or  the  replication  of  nil  debet  to  a  set-off.(6)  Therefore,  also,  a  prom- 
issory note  more  than  six  years  old,  though  not  a  good  petitioning 
creditor's  debt  as  against  the  bankrupt  (who  may  object  that  the 
remedy  by  a  petition  in  bankruptcy  as  well  as  by  action  is  taken 
away),  is  nevertheless  a  good  petitioning  creditor's  debt  as  against 

(b)  Ex  parte  Dewdney,  15  Ves.  479. 

(c)  Ewer  v.  Jones,  5  Mod.  25. 

(d)  As  to  an  agreement  not  to  rely  on  the  statute,  see  East  India  Company 
V,  Paul,  14  Jur.  253  ;  7  Moo.  P.  C.  C.  85  j  Lade  v.  Trill,  6  Jur.  272 ;  Waters 
V.  Thanes,  2  Q.  B.  757  (42  E.  C.  L.  R.). 

(e)  Chappie  o.  Durston,  1  C.  &  J.  1,  overruling  the  opinion  of  Lord  Holt  at 
Hertford  Assizes,  1C90 ;  Anon,^  1  Salk.  278  *,  Draper  o.  Glassop,  1  Ld.  Raym. 
153. 

^  The  operation  of  the  statute  was  suspended  during  the  civil  war  of  1861- 
5  so  far  as  regards  the  enforcement  of  contracts  between  residents  of  both 
sections  of  th^  United  States  then  in  arms  :  Levy  o.  Stewart,  11  Wallace  244 ; 
Stewart  v.  Kahn,  Ibid.  493,  503 ;  United  States  v.  Wiley,  Ibid.  508, 513 ;  Brown 
V.  Iliatt,  1  Dillon  372;  Coleman  v.  Holmes,  44  Ala.  124 ;  Mixer  o.  Sibley,  53 
Illinois  61 ;  Braun  o.  Sauerwein,  10  Wallace  218 ;  Stiles  o.  Easley,  57  Illinois 
275. 
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strangers.(/)  "It  is  settled,"  says  Lord  Mansfield,  "that  the 
Statute  of  Limitations  does  not  destroy  the  debt,  it  only  takes  away 
the  remedy ;  the  objection  lies  in  the  mouth  of  the  bankrupt  him- 
self, but  not  in  the  mouth  of  a  third  person."(^)  Therefore,  again, 
a  lien  may  be  *enforced(A)  where  an  action  for  its  amount 
L        J    would  be  barred  by  the  statute. 

A  foreign  Statute  of  Limitations  is  no  defence  to  an  action  on  a 
foreign  contract  in  the  English  courts,  unless  it  have  the  effect  of 
extinguishing  the  contract,  and  the  parties  are  living  in  the  foreign 
country  at  the  time  of  the  extinction.  For  a  Statute  of  Limitations 
usually  affects  the  remedy  merely,  and  not  the  construction  of  the 
contract.(t) 

Secondly,  as  to  the  actions  and  legal  proceedings  which  the  statute 
limits. 

It  will  be  sufficient  for  the  present  purpose  to  remark  that  actions 
of  debt  and  of  assumpsit  are  limited  to  six  years.(A;)  That  though 
the  statute  does  not  in  terms  apply  to  proceeding  in  equity,  courts 
of  equity  adopt  its  provisions  as  a  rule. (2)  "  With  regard  to  that 
statute,"  says  Sir  William  Grant,  "  though  it  does  not  apply  to  any 
equitable  demand,  yet  equity  adopts  it,  or  at  least  takes  the  same 
limitation,  in  cases  that  are  analogous  to  those  in  which  it  applies 
in  law."(7n)  But  the  statute  does  not  bar  a  trust(n)  nor  a  legacy.(o) 
We  have  already  seen  that  the  statute  is  a  bar  to  bankruptcy. 

The  exception  as  to  merchants'  accounts  (which,  as  we  have  seen, 
is  now  repealed)  applied  only  to  an  action  of  account,  or  perhaps 

(/)  Swaine  v,  Wallingef ,  2  Stra.  746. 

(g)  Quantock  v.  England,  5  Burr.  2628  ;  2  W.  61.  703,  s.  c.  See  the  same 
doctrine  laid  down  by  Lord  Ellenborough  and  Bajlej,  J.,  in  Williams  o. 
Jones,  13  East  450  ;  and  the  Court  of  Exchequer,  in  Chappie  v.  Durston,  1 
C.  &  J.  1 ;  Mavor  ©.  Pyne,  2  C.  &  P.  91  (12  E.  C.  L.  R.). 

(h)  Spears  o.  Harlej,  3  Esp.  81. 

(i)  Huber  r.  Steiner,  2  Bing.  N.  C.  202  (29  E.  C.  L.  R.) ;  2  Scott  304,  s.  c. ; 
Harris  v.  Quine,  L.  R.,  4  Q.  B.  653.    See  the  chapter  on  Forxiqn  Law. 

(k)  Sec.  3. 

(I)  Johnson  v.  Smith,  2  Burr.  961 ;  Prince  v.  Heylin,  1  Atk.  493. 

(m)  Starhouse  v,  Barnston,  10  Yes.  466. 

(n)  Heath  v.  Hanley,  1  Cha.  Ca.  20. 

(o)  Anon.f  2  Freem.  22. 
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also  to  an  action  on  tbe  case  for  not  accounting,  but  not  to  an  action 
of  debt  or  assumpsit,  (j^y 

It  is  conceived  that  if  the  statute  have  run  out  against  the  holder 
of  a  bill  or  note  payable  at  a  day  certain,  and  he  then  transfers  it, 
the  transferree's  right  of  action  is  barred.  For  he,  as  transferree 
of  an  overdue  bill,  can  stand  in  no  better  situation  than  his  trans- 
ferror. He,  like  his  transferror,  has  a  debt  due  to  him,  but  has  lost 
the  right  of  action,  and  has  notice  of  the  loss  of  it.{q)  And  perhaps, 
*as  to  the  Statute  of  Limitations,  the  holder  for  the  time  r-^^.r^-, 
being  is  a  trustee  of  the  action,  so  that  prior  or  subsequent  ^  -■ 
indorsees  are,  as  between  themselves  and  earlier  parties,  prejudiced 
by  his  laches.(r) 

Thirdly,  as  to  the  time  from  which  the  statute  runs. 

The  Statute  of  Limitations  begins  to  run  on  a  bill  or  note,  as 
well  as  on  any  other  contract,  from  the  time  that  the  action(«)  first 
accrued  to  the  party.' 

Therefore,  on  a  bill  payable  at  a  certain  period  after  date,  the 
statute  runs,  not.  from  the  time  the  bill  was  drawn,  but  from  the 

(p)  Inglis  9.  Haigh,  8  M.  &  W.  769  ;  and  see  Cottam  v.  Partridge,  4  M.  & 
G.  271 ;  3  Scott,  N.  R.  174,  s.  c. 

(q)  See  Scarpelina  o.  Atcheson,  7  Q.  B.  864  (53  E.  G.  L.  R.). 

(r)  See  Webster  i>.  Kirks,  17  Q.  B.  947  (79  E.  C.  L.  R.). 

(s)  Though  at  that  time  an  action  and  judgment  would  have  been  fruitless : 
Emery  r.  Day,  1  C,  M.  &  R.  245 ;  4  Tjr.  695,  s.  c. 

^  Phillips  V,  Gage,  12  Smedes  &  Marshall  141.  Contra^  Mandeville  v.  Wilson, 
5  Cranch  15  ;  Brackenridge  v,  Baltzell,  1  Smith  217.  As  to  what  are  mer- 
chants^ accounts :  Slacumbs  v.  Holmes,  1  Howard,  Miss.  786  ;  Fox  v.  Fish,  6 
Ibid.  328  ',  Bevan  v.  Gullen,  7  Barr  281 ;  Brackenridge  v.  Baltzell,  1  Smith 
217  ;  Marseilles  v.  Kenton's  Exch.,  17  Penna.  State  Rep.  238.  The  exception 
is  available  in  merchants*  accounts  though  none  of  the  items  come  within 
six  years :  Bass  v,  Bass,  8  Pick.  187  ;  Djott  v.  Letcher,  6  J.  J.  Marshall  541 ; 
McLellan  v,  Crofton,  6  Greenl.  308. 

*  It  begins  to  run  only  from  the  time  the  right  of  action  accrued :  Rich- 
man  V.  Richman,  5  Halsted  114 ;  Odlin  v.  Greenleaf,  3  N.  Hamp.  270 ;  Banks 
V,  Goyle,  2  Marshall  564  -,  Jones  v.  Gonway,  4  Yeates,  109 ;  Bennett  v.  Her- 
ring, 1  Branch  387 ;  Dobyns  v,  Schoolfield,  10  B.  Monroe  311.  It  begins  to 
run  from  the  last  day  of  grace :  Pickard  v,  Valentine,  1  Shepl.  412.  It  does 
not  begin  to  run  against  a  bill  of  exchange  made  payable  at  a  particular  place, 
until  after  a  demand  at  such  place  and  a  dishonor  there:  Picquet  v,  Gurtis, 
1  Sumner  478. 
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time  when  it  fell  due.(t)    And  this  is  so  also  as  to  the  account 
stated,  of  which  the  bill  may  be  evidence.(t«) 

So  where  the  maker  of  a  note  gave  it  to  a  third  person  to  be  de- 
livered to  the  payee  after  certain  events  should  happen,  the  statute 
was  held  to  run,  not  from  the  date  of  the  note,  but  from  the  time 
of  its  delivery  to  the  payee.(a;) 

It  is  conceived  that  if  a  note  be  payable  by  installments,  and  con- 
tain a  provision  that,  if  default  be  made  in  payment  of  one  install- 
ment, the  whole  shall  be  due,  the  statute  runs  from  the  first  default 
against  the  whole  amount  of  the  note.(y) 

And  so  in  an  action  on  a  bill  by  an  administrator,  who  had  not 
taken  out  administration  till  after  the  bill  became  due,  it  was  de- 
cided that  the  statute  ran,  not  from  the  time  the  bill  fell  due, 
but  from  the  time  of  granting  letters  of  administration,  for  there 
can  be  no  action  till  there  is  a  party  capable  of  suing.(zy 

(t)  Wittersheim  v.  Lady  Carlisle,  1  H.  Bl.  631. 

(u)  Fryer  v.  Roe,  12  C.  B.  437  (74  E.  C.  L.  R.). 

(x)  Savage  v.  Aldren,  3  Stark.  232  (3  £.  C.  L.  R.). 

(y)  See  Hemp  v.  Garland,  4  Q.  B.  419  (45  E.  C.  L.  R.). 

(z)  Murray  v.  East  India  Company,  5  B.  &  Al.  204  (7  E.  C.  L.  R.).  Bat 
this  interval  is  now  to  be  computed  where  the  administrator  claims  a  chattel 
real :  3  <&  4  Will.  4,  o.  27,  s.  6.  The  statute  runs  against  an  executor  from 
the  time  the  bill  falls  due,  for  he  can  commence  an  action  before  probate. 

^  Where  an  action  does  not  accrue  until  after  the  death  of  the  creditor,  the 
statute  does  not  begin  to  run  until  administration  is  granted,  but  if  it  accrues 
before  his  death  the  running  is  not  thereby  suspended  :  Beauchamp  v.  Mudd, 
2  Bibb  537  ;  Hobart  v.  Connecticut  Turnpike  Co.,  15  Conn.  145  ;  Jackson  o. 
Hitt,  12  Vermont  285 ;  Abbott  v,  McElroy ,  10  Smedes  &  Marshall  100.  Where 
A.  has  a  demand  against  B.  which  is  not  barred,  and  B.  dies  intestate,  the 
statute  will  not  begin  to  run  until  letters  of  administration  are  taken  out : 
Burnet  v,  Bryan,  1  Ualsted  377.  The  running  of  the  statute  against  a  claim 
on  the  estate  of  a  person  deceased  is  suspended  during  the  time  in  which  the 
administrator  is  not  liable  to  an  action  thereon  :  Houpt  v.  Shields,  3  Porter 
247. 

Where  a  surety  pays  a  note,  his  right  of  action  against  the  maker  accrues 
from  the  date  of  the  payment,  and  the  Statute  of  Limitations  commences  run- 
ning from  that  time :  Burton  v.  Rutherford,  49  Mo.  255 ;  Bennett  o.  Cook,  45 
New  York  268.  So  it  runs  against  indorser  who  is  compelled  to  pay  from  the 
time  of  payment :  Godfrey  v.  Ric$,  59  Maine  308. 
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As  upon  a  bill  drawn  payable  after  sight,  there  is  no  right  of  action 
till  presentment ;  so  without  such  '^presentment  the  statute  p^oj^^i 
does  not  begin  to  run.(a)  If  a  note  be  payable  at  a  certain  ^  -> 
period  after  sight,(()  the  statute  runs  from  the  expiration  of  that 
period,  after  the  exhibition  of  the  note  to  the  maker. 

But  we  have  seen  that  if  a  bill  or  note  be  payable  *'at  sight"  or 
^^  on  demand,"  those  Words  are  held  not  to  constitute  a  condition 
precedent,  but  merely  to  import  that  the[debt  is  due  and  payable 
immediately  ;(c)  or,  at  any  rate,  an  action  is  sufficient  demand. 
Therefore  on  a  bill  or  note  payable  on*  demand,  unless  the  note  be 
accompanied  by  some  writing  restraining  or  postponing  the  right  of 
action,  the  statute  runs  from  the  date  of  the  instrument,  and  not 
from  the  time  of  the  demand.({2)^  Where  a  note  payable  on  de- 
mand was  given  to  a  bank,  accompanied  by  an  agreement  that  the 
note  should  be  held  as  a  security  for  advances,  the  Court  of  Ex- 
chequer decided,  in  a  recent  case,  that  the  statute  did  not  begin  to 
run  against  the  note  till  after  advances  made,  and  a  claim  made  as 
for  a  debt.     The  learned  judge,  however  (Mr.  Baron  Martin),  who 

(a)  Holmes  v.  Kerrison,  2  Taunt.  323. 

(b)  Sturdy  v.  Henderson,  4  B.  &  Al.  592  (6  E.  0.  L.  R.) ;  Sutton  v.  Toomer, 
7  B.  &  C.  416  (14  £.  C.  L.  R.)  |  1  M.  &  Ry.  125,  s.  c. ;  Holmes  v.  Kerrison, 
2  Taunt.  323 ;  and  see  Bizon  v.  Nuttall,  1  0.,  M.  &  R.  307 ;  6  C.  &  P.  320  (25 
£.  C.  L.  R.),  8.  G. 

(e)  Capp  V,  Lancaster,  Gro.  Elis.  548 ;  Rumball  v.  Ball,  10  Mod.  38 ;  Collins 
V.  Benning,  12  Mod.  444 ;  Mcintosh  v.  Haydon,  R.  &  M.  363. 

(d)  Christie  v,  Fonsick,  Sel.  N.  P.  9th  ed.  351.  This  case  is  said  to  have 
been  overruled  in  K.  B.,  sed  quasre.  If,  indeed,  a  bond  is  conditioned  to  be 
void  on  payment  on  demand,  a  demand  must  be  proved,  or  the  bond  is  not 
forfeited :  Carter  v.  Ring,  3  Camp.  459.  In  Megginson  v.  Harper,  2  C.  &  M. 
322 ;  4  Tyr.  94,  s.  c,  it  was  assumed  that  the  statute  ran  from  the  date  of  the 
note,  which  was  payable  on  demand.  Quasre  tamenj  if  the  note  be  a'  reissu- 
able  one,  and  reissued,  or  if  it  be  payable  at  a  particular  place ;  and  see  pp. 
182,  211,  219. 

^  In  general  the  statute  begins  to  run  from  the  date  of  a  note  payable  on 
demand :  Easton  o.  McAllister,  1  Missouri  662 ;  Larason  v,  Lambert,  7  Hal- 
sted  247 ;  Newman  o.  Kettle,  13  Pick.  418  *,  Wenman  v,  Mohawk  Ins.  Co., 
13  Wendell  267 ;  Wilks  v.  Robinson,  3  Richardson  182 ;  Hill  v,  Henry,  17 
Ohio  9.  But  see  Wolfe  v.  Whiteman,  4  Harrington  246.  Where  reasonable 
presentment  of  a  draft  on  demand  is  made,  the  statute  does  not  commence  to 
run  as  against  the  drawer  until  payment  is  refused  by  the  drawee :  Wood  v, 
McMeans,  23  Texas  481. 
33 
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tried  the  case,  appears  to  have  thought  otherwise,  or,  at  least, 
to  have  doubted.  Where  a  loan  was  made  by  a  check,  the  statute 
was  held  to  run,  not  from  the  date  of  the  check,  but  from  the  time 
the  check  was  cashed.(«) 

If  a  note  is  made  payable  at  a  certain  period  after  demand^  it  is 
like  a  note  payable  after  sight ;  the  demand  and  the  lapse  of  the 
specified  time  after  the  demand  are  conditions  precedent,  and  the 
statute  runs  from  the  time  when  the  note  falls  due.(/)  And  if  a 
bill  be  made  payable  twelve  months  after  notice^  the  statute  does 
not  begin  to  run  till  after  notice  and  the  twelve  months  subse- 
quent.(^y 

r*3481  *^^  ^^  ^^^^  suggested  that  where  the  plaintiff  has  been 
the  subject  of  fraud,  he  may  by  a  special  replication  avoid 
a  plea  of  the  statute,  and  postpone  its  application. (A)'  It  is  now, 
however,  settled  that  such  a  replication  is  bad.(i)  But  possibly  the 
fraudulent  concealing  of  a  cause  of  action  on  the  part  of  a  defend- 
ant till  the  plaintiff's  remedy  is  gone  may  constitute  a  substantive 
ground  of  action. 

Upon  the  contract  which  the  law  implies  to  indemnify  an  accom- 
modation acceptor,  it  has  been  held  that  the  statute  begins  to  run 

(e)  Garden  v.  Bruce,  L.  R.,  3  Ex.  300 ;  37  L.  J.  112,  s.  c. 

(/)  Thorpe  ».  Booth,  R.  &  M.  388. 

( g)  Clayton  ».  Gosling,  5  B.  &  C.  360  (11  E.  C.  L.  R.) ;  8  D.  &  Ry.  110,  s.  c. 

(A)  South  Sea  Company  t>.  Wymondsell,  3  P.  Wms.  143 ;  Bree  p.  Holbech, 
Doug.  630  5  Clark  c.  Hougham,  2  B.  &  C.  149  (10  E.  C.  L.  R.) ;  3  D.  &  Ry. 
322,  s.  c. ;  Ex  parte  Bolton,  1  Mont.  &  Ayr.  60 ;  Granger  v,  George,  5  B.  &  C. 
149  (11  E.  C.  L.  R.) ;  Browne  v,  Howard,  2  B.  &  B.  73  (6  E.  C.  L.  R.). 

(i)  Imperial  Gas  Company  r.  London  Gas  Company,  10  Exch.  39. 

^  In  case  of  a  note  payable  at  a  given  day  after  demand,  it  commences  to 
run  only  from  the  time  of  the  demand :  Wenman  v,  Mohawk  Ins.  Co.,  13 
Wendell  267  ;  LitUe  v.  Blunt,  9  Pick.  488  ;  Wright  v.  Hamilton,  2  Bailey  51. 

'  In  a  contract  tainted  with  fraud,  the  statute  runs  from  the  time  of  its 
discovery :  Pennock  v.  Freeman,  1  Watts  401 ;  Sherwood  v»  Sutton,  5  Mason 
143  ;  Turnpike  v.  Field,  3  Mass.  201 ;  Miles  v.  Berry,  1  Hill  S.  C.  296 ;  Frank- 
fort V,  Markley,  1  Dana  373 ;  Cole  v.  McGlathry,  9  Greenleaf  131.  A  fraudu- 
lent concealment  of  the  plaintiff's  cause  of  action  will  not  protect  him  against 
the  operation  of  the  statute :  Smith  v.  Bishop,  9  Vermont  110  ;  Fee  v.  Fee,  10 
Ohio  469 ;  Allen  v,  Mille,  17  Wend.  202;  Baines  v.  Williams,  3  Iredell  481. 
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from  the  time  at  which  the  plaintiff  is  damnified  by  actual  pay- 
ment. (/)* 

If  a  bill  be  dishonored  by  non-acceptance,  and  afterwards  by 
non-payment,  the  statute  nws  from  the  refusal  to  accept.(A;) 

Fourthly,  as  to  the  period  up  to  which  the  time  of  limitation  is 
computed.^ 

The  words  of  the  statute  21  Jac.  1,  c.  16,  s.  3,  are,  all  actions  of 
trespass,  etc.,  shall  be  commenced  and  sued  within  six  years,  etc. 

Therefore,  when,  according  to  the  old  practice,  writs  bore  teste  of 
a  day  before  the  day  of  issuing  them,  it  was  held  that  the  time 
within  which  the  action  should  be  brought  must  be  computed  not  to 
the  teste  but  to  the  issuing  of  the  writ.(Z) 

At  present  no  diflSculty  on  this  subject  can  exist,  as  the  date  and 
teste  of  a  writ  are  the  same.(m) 

Where  an  action  is  commenced  in  an  inferior  court  and  removed 


(j)  Reynolds  v,  Doyle,  1  M.  &  G.  753  (39  E.  C.  L.  R.) ;  Collinge  v.  Hey- 
wood,  9  Ad.  &  £.  633  (36  £.  0.  L.  R.) ;  bat  6«e  Webster  v.  Kirk,  17  Q.  B.  944 
(79  E.  C.  L.  R.). 

(h)  Whitehead  v.  Walker,  9  M.  &  W.  506. 

(Z)  Johnson  e.  Smith,  2  Burr.  950. 

(m)  2  Will.  4,  c.  49,  s.  12. 


^  When  a  surety  on  a  promissory  note  pays  it  before  maturity,  his  cause  of 
action  accrues  against  the  principal  for  indemnity  only  when  the  note  be- 
comes payable :  Tillotson  v.  Rose,  11  Mete.  299 ;  Farmers^  Bank  o.  Gibson, 
6  Barr  57 ;  Jackson  v,  Adamson,  7  Blackford  597.  Where  one  not  a  party 
to  a  note  divides  with  the  maker  the  consideration  for  which  it  was  given, 
promising  the  maker  to  pay  his  half  of  the  amount  when  the  note  becomes 
due,  the  statute  will  begin  to  run  in  bar  of  a  suit  for  a  breach  of  this  promise, 
as  soon  as  the  note  becomes  due  and  unpaid  \  nor  will  its  subsequent  pay- 
ment in  full,  by  the  maker,  raise  an  implied  assumpsit  to  him  by  the  party 
who  made  such  promise  for  money  paid  and  advanced :  Joiner  v.  Perry,  1 
Strobhart  76.  Interest  is  never  barred  till  the  principal  is.  Thus,  if  interest 
is  payable  yearly  on  a  note  having  several  years  to  run,  the  statute  does  not 
begin  against  the  interest  until  the  principal  is  due :  Grafton  Bank  v,  Boe- 
19  Vermont  463. 

^  The  day  on  which  the  cause  of  action  accrued  is  to  be  included,  as  an 
action  might  have  been  commenced  on  that  day :  Presbrey  v.  Williams,  15 
Mass.  193.  In  computing  time  under  the  statute,  the  first  day  is  to  be  ex- 
cluded, and  the  last  to  be  included :  Smith  v.  Cassity,  9  B.  Monroe  496. 
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into  a  superior  court,  the  time  of  limitation  is  to  be  computed  only 
to  the  commencement  of  the  action  in  the  inferior  court.(n) 

To  bar  a  set-oif,  the  six  years  must  have  expired  before  action 
brought,  (o) 

rucQAo-]  *When  the  statute  once  begins  to  run,  it  never  stops, 
elxcept  in  the  cases  mentioned  in  the  fourth  section,  although 
circumstances  should  arise  in  which  it  is  impossible  to  sue,  as  if^ 
for  example,  the  debtor  die  before  action,  and  no  executor  be  ap- 
pointed.(2>) 

But  where  an  action  has  been  commenced  in  time,  and  then  the 
plaintiff  dies,  and  the  period  of  limitation  has  expired,  the  courts, 
by  a  strained  construction  of  the  statute,  have  allowed  the  personal 
representiitive  to  commence  another  action  within  a  year  from  the 
plaintiff's  death. 

And  where  the  defendant  dies,  a  year  is  alsp  given,  and  a  year 
from  the  grant  of  administration  where  there  is  no  executor.  In 
the  case  of  the  defendant's  death,  the  allowance  of  a  year  rests  not 
only  on  the  analogy  to  the  case  of  a  plaintiff,  but  also  upon  the 
general  rule  that  where  an  action  abates  by  the  act  of  God,  the 
same  plaintiff  may  have  a  new  writ  by  journeys  accouhts.(9)  But 
now  the  action  is  not  abated  by  marriage,  death  or  bankruptcy  of 
any  party,  if  the  cause  of  action  survives,  but  the  successor  in  in- 
,  terest,  or  such  other  parties  as  the  court  or  a  judge  think  fit,  naay 
be  joined.(r) 

Fifthly,  as  to  the  mode  in  which  the  operation  of  the  statute  may 
be  obviated  by  issuing  a  writ  and  continuing  it  down. 

According  to  the  old  practice,  the  plaintiff  might  issue  a'  writ, 
and  without  serving  it  on  the  defendant  keep  it  in  his  pocket,  and 
get  it  returned  at  any  time  within  the  six  years,(«)  then  file  it  (for 
it  must  have  been  filed),(^)  and  enter  continuances  at  any  time  down 

(n)  Bevin  o.  Chapman,  1  Sid.  228  ;  Matthews  v.  Phillips,  2  Salk.  244. 
(o)  Walker  v.  Clements,  15  Q.  B.  1046  (69  £.  C.  L.  R.). 
( p)  Rhodes  o.  Smetharst,  4  M.  &  W.  42 ;  affirmed  in  error,  6  M.  &  W.  351 ; 
po9i^  362. 

(9)  Curlewis  o.  Lord  Momington,  in  error,  27  L.  J.,  Q.  B.  439. 

(r)  Ord.  L.  rules  1-4. 

( «)  Taylor  e.  Hipkins,  5  B.  &  Al.  489  (7  E.  C.  L.  R.). 

(<)  Harris  v.  Woolford,  6  T.  R.  617. 
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to  the  writ  on  which  the  appearance  was,  and,  by  replying  the  writ 
with  the  continaaDces,  obviate  the  effect  of  the  8tatate.(u)^ 

Bat  this  practice  was  abolished  by  the  Uniformity  of  Process 
Act.(t;)  By  that  act  no  first  writ  affects  the  operation  of  the  stat- 
ute, unless  the  defendant  has  been  arrested  *or  served  with 
it,  or  proceedings  of  outlawry  have  been  had  upon  it,  or  '-  ^ 
unless  the  writ  and  every  continuing  writ  has  been  returned  nan  est 
inventus^  and  entered  of  record  within  one  calendar  month  from  its 
expiration ;  and  each  succeeding  writ  must  issue  within  a  month  of  the 
expiration  of  the  preceding,  and  contain  a  memorandum(t;)  speci- 
fying the  date  of  the  first  writ.  The  return  of  bailable  process 
was  to  be  made  by  the  sheriff;  of  non-bailable,  by  the  plaintiff  or 
his  attorney. 

By  the  15  k  16  Vict.  c.  76,  ss.  11,  12,  the  writ  was  to  be  re- 
newed every  six  months,  and  the  original  writ  marked  with  a  seal 
bearing  the  date  of  renewal ;  but  by  Ord.  YIII.  r.  1,  a  writ  is  to  be 
in  force  for  twelve  months,  and  a  renewed  writ  for  six  months  from 
date  of  renewal. 

A  bill  in  equity,  filed  by  one  creditor  on  behalf  of  himself  and 
the  other  creditors,  will  prevent  the  Statute  of  Limitations  from 
running  against  any  of  the  creditors  who  come  in  under  the  de- 
cree.(w) 

Sixthly,  as  to  the  saving  clause  in  favor  of  infants,  married 
women,  lunatics,  persons  imprisoned  or  beyond  seas. 

An  infant  would  have  been  bound  had  he  not  been  expressly  ex- 

(«)  The  first  instance  of  a  latitat  replied  as  in  Coles  v.  Sybsye,  Stylets  R. 
156,  A.  D.  1649 ;  and  see  Dacy  v.  Clinch,  1  Sid.  53.  As  the  form  of  the  plea 
now  is  that  the  action  did  not  aoerue  within  six  years  before  the  oommenoe- 
ment  of  the  suit,  it  is  not  proper  to  reply  the  writ,  but  to  traverse  the  plea 
and  give  the  writ  in  evidence  producing  by  the  roll :  Dickenson  e.  Teague,  1 
C,  M.  k  R.  241. 

(»)  2  Will.  4,  c.  39,  s.  10. 

(t?)  Of  which  the  roll  is  no  evidence :  Walker  o.  Collick,  4  Ezch.'lTl. 

(to)  Stemdale  o.  Hankinson,  1  Sim.  393. 

•  1 

^  The  commencement  of  a  suit  to  defeat  the  statute  must  be  the  same  suit 
to  which  the  plea  is  pleaded :  Delaplain  v,  Crowninshield,  3  Mason  329 ; 
Soulden  o.  Van  Rensselaer,  3  Wend.  743  ;  Davis  v.  West,  5  Ibid.  63 ;  Sherman 
V.  Barnes,  8  Conn.  138 ;  Callis  v.  Waddy,  2  Munf.  511 ;  Harris  v.  Dennis,  1 
Serg.  k  Rawle  236 ;  Ontario  Bank  v.  Rathbun,  19  Wendell  291 ;  Ivins  o. 
Schooley,  3  Harrison  269 ;  Cheney  o.  Archer,  Riley  195 ;  Connell  o.  Moulton, 
3  Penio  12. 
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cepted.(a;)  For  infants  may,  during  the  six  years,  sue  by  their 
gaardians.(y)  An  infant  cestui  que  trust  is  boand  by  the  laches  of 
his  trustee,  even  in  equity.  (2) 

The  plaintiff's  imprisonment  now  no  longer  postpones  the  run- 
ning of  the  statute.(a) 

In  the  old  Statute  of  Limitations,  passed  before  the  union  with 
Scotland,  the  saying  clause  in  favor  of  absent  claimants  protected 
claimants  ^'  out  of  the  realm  ;"  but  the  statute  24  Jac.  1,  c.  16^  be- 
ing after  the  union  of  the  crowns,  changed  the  expression  '^  out  of 
the  realm  "  to  the  expression  "beyond  the  seas."  Scotland,  there- 
fore, is  not  within  the  saving,(6)  but  Dublin,  or  any  other  place  in 
Ireland,  India(<?)  or  the  colonies  was.  By  the  3  &  4  Will.  4, 
*c.  42,  8.  7,  no  part  of  the  British  Isles  is  to  be  deemed 
■-  ^  beyond  the  8eas.(c2)  And  now,  from  the  meaning  of  the 
expression  "beyond  seas,"  whether  applied  to  plaintiff  or  defendant, 
are  excluded  by  the  19  &  20  Vict.  c.  27,  s.  12,  all  Great  Britain 
and  Ireland,  the  islands  of  Man,  Jersey,  Guernsey,  Aldemey  and 
Sark  and  the  islands  adjacent.  Foreigners  were  within  the  benefit 
of  this  saving.  "If  the  plaintiff,"  says  the  Court  of  C.  P.,  "is  a 
foreigner,  and  doth  not  come  to  England  in  fifty  years,  he  still  hath 
six  years  after  his  coming  into  England  to  bring  his  action.  And 
if  he  never  comes  into  England  himself,  he  has  always  a  right  of 
action  while  he  lives  abroad,  and  so  have  his  executors  or  adminis- 
trators after  his  death."(e)  If  one  only  of  several  plaiiUiffs  were 
abroad,  the  case  was  not  within  the  exception.(/)^ 

(x)  Prideaux  r.  Webber,  1  Lev.  31 . 

(V)  Chandler  v,  Yillett,  2  Saund.  121,  a. 

(z)  Wynch  v.  East  India  Company,  3  P.  Wms.  309. 

(a)  19  &  20  Vict  0.  97,  8.  10. 

(b)  King  V.  Walker,  1  W.  Bl.  487. 

(c)  Parnther  v,  Gaitskell,  13  East  432. 

(d)  See  Nightingale  v,  Adams,  1  Show.  91. 

(e)  Strithopst  v,  GrsBme,  3  Wils.  145 ;  2  W.  Bl.  723,  s.  c.  5  Le  Veux  r.  Berke- 
ley, 5  Q.  B.  836  (48  E.  C.  L.  R.) ;  Townsend  v.  Deacon,  18  L;  J.,  Exoh.  298 ; 
3  Exch.  706,  8.  c.  j  Lafond  v.  Ruddock,  13  C.  B.  813  (76  E.  C.  L.  R.).  Query, 
whether  the  executors  are  limited  to  six  years  after  the  testator^s  death: 
Townsend  v.  Deacon,  supra, 

(/)  Perry  v,  Jackson,  4  T.  R.  516 ;  setms^  of  one  of  several  defendants : 
Fannin  p.  Anderson,  7  Q.  B.  811  (53  E.  C.  L.  R.). 

^  The  words  '' beyond  seas"  in  the  Statute  of  Limitations  of  a  state  mean 
out  of  the  limits  of  that  state :  Murray  0.  Baker,  3  Wheat  541 ;  Shelby  v. 
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But  now  the  plaintiff's  absence  bejond  the  seas  is  no  disability 
and  gives  no  further  time.(^) 

This  statute  is  not  retrospectiTe.(A) 

The  defendant' %  absence  beyond  seas  is  not  a  case  within  the  24 
Jac.  1,  c.  16,  (i)  though  it  is  one  in  which  the  saving  is  much  more 
necessary  than  when  the  plaintiff  himself  is  absent,  as  an  absent 
plaintiff  may  sue  a  defendant  in  England,  but  a  defendant  beyond 
seas  could  not  formerly  have  been  sued  in  England  at  all.  To 
remedy  this  hardship,  the  statute  4  &  5  Anne,  c.  16,  s.  19,  enacts 
that  if  at  the  accruing  of  the  action  the  defendant  be  beyond  the 
seas,  the  plaintiff  may  bring  his  action  within  six  years  after  the 
defendant's  return.  A  mere  setting  foot  on  English  ground  is  not 
a  return  within  the  statutes. (A;)  If  one  of  several  co-defendants  in 
an  action  ex  contractu  were  abroad,  the  Statute  of  Limitations  did 
not  begin  to  run  against  any  of  them.(Zj  But  the  statute  19  &  20 
Vict.  c.  97,  8.  11,  *preserves  the  protection  of  the  statute 
to  such  of  the  defendants  as  were  within  seas  at  the  time  '-  -' 
of  action  accrued. 

When  a  disability  is  removed  and  the  statute  once  begins  to  run, 
no  supervening  disability  will  stop  it.(m)^ 

(g)  19  &  20  Vict.  o.  97,  8.  10. 

{h)  Flood  V.  PatterBon,  30  L.  J.,  Chan.  486 ;  but  see  Corn  ill  v,  Hudson,  8 
E.  &  B.  429  (92  E.  C.  L.  R.). 

(i)  Hull  V.  Wyborn,  1  Show.  98  ;  Swayn  v.  Stephens,  Cro.  Car.  333. 

(k)  Gregory  v.  Hurrill,  1  Bing.  24  (8  E.  C.  L.  R.) ;  8  Moore  189,  s.  c. 

(I)  Fannin  v.  Anderson,  7  Q.  B.  811  (53  E.  C.  L.  R.) ;  Towns  v.  Mead,  16 
C.  B.  123  (111  E.  C.  L.  R.) ;  Forbes  v.  Smith,  24  L.  J.,  Exch.  299  j  10  Exch. 
717,  s.  c.  ]  and  see  Forbes  v.  Smith,  11  Exch.  161.  As  to  what  is  evidence 
for  the  jury  of  a  person  not  having  been  in  England,  see  Koch  v.  Shepherd, 
18  C.  B.  191  (86  E.  C.  L.  R.). 

(m)  Doe  d.  Duroure  v.  Jones,  4  T.  R.  310 ;  Smith  v.  Hill,  1  Wils.  134 ;  Gray 
V,  Mendez,  1  Stra.  556 ;  Rhodes  v.  Smethurst,  4  M.  &  W.  42 ;  6  M.  &  W.  351, 
in  error. 

Gray,  11  Wheat.  361 ;  Bank  of  Alexandria  v.  Dyer,  14  Peters  141 ;  Panooast 
V,  Addison,  1  Har.  &  Johns.  350;  Richardson  v,  Richardson,  6  Ham.  125; 
Field  V.  Dickenson,  3  Pike  409.  Contra^  Whitlocke  p.  Walton,  2  Murph.  23 ; 
Earle  v,  McDowell,  1  Dev.  16 ;  Thurston  v.  Dawes,  9  Serg.  &  R.  288. 

^  The  disability  which  entitles  a  party  to  the  benefit  of  the  proviso  must 
exist  when  the  right  of  action  first  accrues,  and  if  several  disabilities  exist 
together  the  statute  does  not  begin  to  run  until  the  whole  are  removed : 
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Seventhly,  as  to  the  promises,  acknowledgments,  or  payments, 
which  take  a  bill  or  note  out  of  the  statute. 

It  was  at  first  held  that  nothing  short  of  an  express  promise 
would  take  a  debt  out  of  the  statute  ;(n)  then  that  a  mere  acknowl- 
edgment would,  as  evidence  of  a  promise ;  and  that  a  part  payment 
of  principal  or  interest  amounted  to  an  acknowledgment.(0)  The 
effect  of  these  decisions  was  nearly  to  repeal  the  statute.  Their 
consequences  were  somewhat  restrained  by  the  case  of  Tanner  v. 
Smart,(p)  in  which  it  was  decided  that  a  new  promise  or  acknowledg- 
ment did  not  operate  by  drawing  down  the  original  promise  to  a 
subsequent  date,  but  by  giving  a  new  cause  of  action ;  and  that  the 
promise  stated  in  the  replication  is  to  be  considered  as  the  promise 
laid  in  the  declaration,  and  must  be  consistent  with  it.^ 

(n)  Dickson  v.  Thomson,  2  Show.  126. 

(o)  Hollis  V.  Palmer,  2  Bing.  N.  G.  713  (29  £.  G.  L.  R.)  ;  3  Scott  265,  s.  c. 

(p)  6  B.  &  C.  603  (13  E.  C.  L.  R.). 

Jaokflon  e.  Johnson,  5  Gowen  74 ;  Jackson  v.  Wheat,  18  Johns.  40 ;  BoUer 
V.  Howe,  1  Shepl.  397  ;  Starke  v.  Starke,  3  Richardson  438.  Where  the  stat- 
ate  has  commenced  to  run  no  subsequent  disability  can  stop  it :  Peck  «. 
Randall,  1  Johns.  165 ;  Rogers  v.  Hillhouse,  3  Gonn.  398  ;  GrOsier  v.  i^^ana,  1 
Bibb  257 ;  Mercer  v.  Selden,  1  Howard,  U.  S.  37  -,  South  r.  Thomas,  7  Mon- 
roe 59  ;  McDonald  v,  Johns,  4  Yeager  258 ;  Den  v,  Richards,  3  Greenl.  347 ; 
Dillard  v.  Philson,  5  Strobhart  213. 

^  The  acknowledgment  must  be  clear  and  explicit,  not  inconsistent  with 
an  immediate  promise  to  pay  absolutely  or  unconditionally :  Harrison  o. 
Handley,  1  Bibb  443 ;  Ash  v.  Patton,  3  Serg.  &  Rawle  300 ;  Head  v.  Man- 
ners, 5  J.  J.  Marsh.  25 ;  Bell  v.  Morrison,  1  Peters  351 ;  Bradley  v.  Field,  3 
Wendell  272;  Lawrence  v.  Hopkins,  13  Johns.  288;  Atwood  v,  Gobum,  4 
N.  Hamp.  315 ;  Tichenor  v.  Golfax,  1  Southard  153  ;  Bank  v.  SuUiyan,  6  N. 
Hamp.  124 ;  Russell  v,  Gobb,  5  N.  Hamp.  154 ;  Marshall  v.  Dalliber,  5  Gonn. 
480;  Fries  v.  Boisdelet,  9  Serg.  &  Rawle  128 ;  Hudson  v.  Garey,  11  Ibid. 
10 ;  Bailey  v.  Bailey,  14  Ibid.  195  ;  Bracket  v,  Mountfort,  3  Fairf.  72 ;  Roger 
V,  Waters,  2  Gill  &  Johns.  64 ;  Hancock  o.  Bliss,  7  Wend.  267  ;  Allison  v. 
Pennington,  7  Watts  &  Serg.  180 ;  Fellows  v.  Gnimann,  Dudley,  Geo.  100. 
There  must  be  either  an  absolute  promise  to  pay  the  debt  or  a  conditional 
promise  accompanied  by  proof  of  performance  of  the  condition,  or  an  unam- 
biguous acknowledgment  of  the  debt  as  still  existing  and  due :  Porter  v.  Hill, 
4  Greenl.  41  ;  Deshon  v,  Eaton,  Ibid.  413 ;  Bell  v.  Morrison,  1  Peters  351 ; 
Bush  0.  Barnard,  8  Johns.  407  ;  Bobbins  v,  Otis,  1  Pick.  368.  There  must 
be  an  express  promise  to  pay,  or  an  admission  of  a  subsisting  debt  which  the 
party  is  willing  to  pay :  Horlbeck  v,  Horlbeck,  1  McMullan  197 ;  Waples  v, 
Layton,  3  Har.  508  ;  Brown  v.  Joynes,  1  Richardson  210  ;  Kelly  v.  Sanborn, 
9  N.  Hamp.  46 ;  Williamson  v.  King,  2  McMullan  505  ;   Davidson  o.  Morris, 
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At  length,  fiirther  to  restrain  the  mischief,  the  late  learned  Lord 
Chief  Justice  of  the  King's  Bench  introduced  the  act  9  Geo.  4,  by 

* 

5  Smedefl  &  Marsh.  564 ;  Cocks  v.  Weeks,  7  Hill  45 ;  Farley  e.  Kustenbader, 
3  Barr  418 ;  Manning  v.  Wheeler,  13  N.  Hamp.  486 ;  Yentris  v.  Shaw,  14 
Ibid.  422  ;  Kensington  Bank  v.  Patten,  14  Penna.  State  Rep.  479 ;  Brown  v. 
State  Bank,  5  English  134  ;  Harbold*s  Ez'rs  v,  KnnU,  16  Penna.  State  Rep. 
210.  The  acknowledgment  must  admit  that  the  debt  continues  due  at  the 
time  of  the  acknowledgment :  Bangs  e.  Hall,  2  Pick.  368  ;  French  v.  Frazier, 

7  J.  J.  Marshall  425 ;  Wetsell  v.  Bussard,  11  Wheat.  310 ;  Oliver  v.  Gray,  1 
Har.  &  Gill.  204 ;  Ferguson  v.  Taylor,  1  Hay w.  20 ;  Belles  v.  Belles,  7  Halst 
339  j  Pordy  v,  Austin,  3  Wend.  187 ;  Barlow  v,  Bellamy,  7  Vermont  54. 

It  has  been  held  in  some  oases  that  a  general  acknowledgment  of  a  sub- 
sisting indebtedness,  without  specifying  the  amount  of  the  debt  or  the  balance 
due,  is  sufficient :  Lord  o.  Harvey,  3  Conn.  370 ;  Whitney  v.  Bigelow,  4  Pick. 
110.  But  the  weight  of  authority  undoubtedly  is  that  the  acknowledgment 
must  clearly  refer  to  the  very  debt  in  dispute  between  the  parties :  Clarke  o. 
Dutcher,  9  Cowen  674  ;  Bell  v.  Morrison,  1  Peters  351 ;  Lock  hart  v.  Eaves, 
Dudley,  S.  C.  331  ;   Pray  e,  Garcelon,  5  Shepl.  145 ;    Dinsmore  v.  Dinsmore, 

8  Ibid.  433 ;  Davis  v.  Herring,  6  Missouri  21  ;  Thompson  e.  French,  10 
Yerger  453 ;  Bobbins  v.  Farley,  2  Strobhart  348  •,  Martin  v.  Broach,  6 
Georgia  21 ;  Davis  o.  Steiner,  14  Penna.  State  Rep.  275 ;  Arcy  v.  Stephen- 
son, 11  Iredell  86.  An  admission  by  an  individual  that  there  is  something 
due  from  him  on  account,  with  a  promise  of  payment,  will  take  a  case  out  of 
the  statute,  but  will  justify  a  recovery  only  for  a  nominal  sum  :  Kittridge  o. 
Brown,  9  N.  Hamp.  377.  When  part  of  an  account  is  barred,  an  admission 
of  indebtedness  and  a  general  promise  to  settle  and  pay  is  not  such  a  new 
promise  as  will  take  the  case  out  of  the  statute,  for  it  may  refer  to  that  part 
unaffected  by  the  statute :  Morgan  v.  Walton,  4  Barr  321.  A  conditional 
promise  to  pay  a  specified  demand,  where  the  other  party  refuses  to  accede  to 
the  condition  annexed,  is  not  sufficient  to  take  the  demand  out  of  the  opera- 
tion of  the  statute,  either  as  a  promise  to  pay  or  an  admission  of  present  in- 
debtedness: McLean  v.  Allbee,  5  Shepl.  184  ;  Didier  v.  Davidson,  2  Sandf. 
Ch.  Rep.  61.  Where  the  promise  is  conditional  the  plaintiff  must  show  that 
the  terms  have  been  fulfilled  so  as  to  make  the  promise  absolute :  Brown  o. 
Joyner,  1  Richardson  210 ;  Tompkins  v.  Brown,  1  Denio  247  ;  Farmers' 
Bank  v.  Clarke,  4  Leigh  603  ;  Shaw  r.  Newall,  1  Rhode  Island  488.  Where 
the  acknowledgment  is  accompaniec'  with  circumstances  or  declarations  show- 
ing an  intention  to  insist  on  the  benefit  of  the  statute,  no  promise  to  pay  can 
be  implied :  Bangs  o.  Hall,  2  Pick.  368  ;  Danforth  v.  Culver,  11  Johns.  146  ; 
Hay  V,  Kramer,  2  Watts  &  Serg.  137  *,  McGlensey  v.  Fleming,  4  Dev.  &  Batt 
129.  A  promise  not  to  plead  the  Statute  of  Limitations  will  take  a  case  out 
of  the  operation  of  the  statute :  Lowry  v,  Dubon,  2  Bailey  425  •,  Warren  o. 
Walker,  10  Shepl.  453.  Such  a  promise  must  itself,  of  course,  be  within  the 
time.  The  acknowledgment  revives  the  old  debt,  and  does  not  create  a  new 
obligation  {  Newlin  v.  Duncan,  1  Harrington  204 ;  Love  o.  Hackett,  6  Georgia 
486.    But  see  Sims  v.  Radoliffe,  3  Richardson  287 ;  Austin  v.  Bostwick,  9 
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which  it  is  enacted(9)  that  do  acknowledgment  or  promise  hy  ward* 
only  shall  take  a  case  out  of  the  statute,  unless  in  writing  and  signed 
bj  the  party  chargeable. 

That  where  there  are  several  joint  contractors  or  executors,  one 
shall  not  lose  the  benefit  of  the  statute  through  a  written  acknowl- 
edgment signed  by  the  other,  but  the  plaintiff  shall  recoYer  against 
the  acknowledging  party  only. 

That  the  effect  of  payment  of  principal  or  interest  by  any  person 
shall  remain  as  before  the  8tatute.(r) 

In  considering  the  operation  of  this  and  other  parts  of  the  act 
9  Geo.  4,  c.  14,  on  the  21  Jac.  1,  c.  16,  in  respec^  of  acknowledg- 
ments, promises  or  payments,  as  to  bills  or  notes  otherwise  barred 
by  the  statute  of  James,  we  shall  inquire,  firsts  what  sort  of  an  ac- 
knowledgment, promise  or  payment  *it  must  be  to  take  a 
^        ^   debt  out  of  the  statute ;  secondly,  at  what  time  it  must  be 

[q)  Cap.  14,  8.  1. 

(r)  See  19  &  20  Vict.  c.  97,  s.  14. 

Conn.  496.  Under  a  general  replication  to  a  plea  of  the  statu te,  evidence  of 
an  acknowledgment  or  promise  to  pay  within  the  time  is  admissible  :  Hunter 
0.  Starkes,  8  Humphrey  656.  An  acknowledgment  or  promise  to  pay  a  debt, 
sufficient  to  take  it  out  of  the  statute,  may  be  made  after  the  commeno^ment 
of  the  suit:  Danforth  v.  Culver,  11  Johns.  146. 

A  promise  made  by  the  maker  will  not  take  the  case  out  of  the  statute  as 
against  the  indorser:  Dean  v,  Munroe,  32  Georgia  28.  Acknowledgment  or 
promise  must  be  express,  must  clearly  identify  the  debt,  and  roust  be  made 
to  the  party  in  interest:  Ringo  v.  Brooks,  26  Arkansas  540  ;  Green  v,  Goble, 
7  Kansas  247  ;  Wooters  v.  King,  54  Illinois  343  ;  Johns  v.  Lantz,  13  P.  F. 
Smith  324  ;  Chambers  o.  Furey,  47  Mo.  99 ;  Simonton  v.  Clark,  65  North 
Car.  526  ;  Norton  v.  Colby,  52  Illinois  198  ;  Gray  ».  McDowell,  6  Bush  475  ; 
Lee  V.  Wyse,  35  Conn.  384 ;  McClelland  v.  West,  9  P.  F.  Smith  487  ;  Yaw  v. 
Kerr,  11  Wright  333;  Wolfensberger  v,  Toung,  Ibid.  516;  Crease  v.  Defe- 
ganiere,  10  Bosworth  122 ;  Brayton  o.  Rockwell,  41  Vermont  621  ;  Hunter  p. 
Kittridge's  Estate,  Ibid.  359 ;  Knight  o.  House,  29  Maryland  194  ;  McCor- 
mick  V,  Brown,  36  Cal.  180 ;  McDonald  v.  Grey,  29  Texas  80 ;  Conway's 
Ex'rs  V,  Rey burn's  Ex'rs,  22  Ark.  290  ;  Dawson  v.  King,  20  Maryland  442. 

Where  several  claims  against  a  party  are  barred,  a  general  acknowledg- 
ment of  indebtedness  will  not  take  any  of  them  out  bf  the  operation  of  the 
statute  :  Walker  v.  Griggs,  32  Georgia  119 ;  Smith  v.  Moulton,  12  Minn.  352; 
Boyd  V.  Hurlbut,  41  Mo.  264.  An  acknowledgment  or  new  promise  made  on 
Sunday  is  admissible  in  evidence  to  recover  the  bar  of  the  statute :  Thomas 
V.  Hunter,  29  Maryland  406. 
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made ;  thirdly,  by  whom ;  fourthly,  to  whom ;  and,  lastly,  by  what 
evidence  it  must  be  proved. 

First,  as  to  the  sort  of  acknowledgment,  promise  or<  payment 
which  will  save  the  statute. 

An  acknowledgment,  before  the  9  Geo.  4,  c.  14,  must  have  been 
such  an  acknowledgment  as  implies  a  promise  to  pay,  and  must  be 
so  still.  ^^  That  statute,"  says  Tindal,  G.  J.,  '^  did  not  intend,  as  it 
appeared  to  us,  to  make  any  alteration  in  the  legal  construction  to  be 
put  upon  acknowledgments  or  promises  made  by  defendants,  but 
merely  to  require  a  different  mode  of  proof,  substituting  the  certain 
evidence  of  a  writing  signed  by  the  party  chargeable  instead  of  the 
insecure  and  precarious  testimony  to  be  derived  from  the  memory 
of  witnesses. "(«)  Therefore,  the  acknowledgment  must  not  be 
accompanied  with  expressions  repelling  the  inference  of  a  promise 
to  pay  ;{t)  accordingly  a  letter  written  without  prejudice  will  not 
8u£Sce  ;(u)  and  if  a  payment  be  made,  accompanied  by  expressions 
which  render  the  intention  of  the  payment  doubtful,  then  the 
meaning  of  any  such  expressions  is  a  question  of  fact  for  a  jury.((;) 
If  the  promise  be  conditional,  the  condition  must  be  shown  to  have 
been  performed.(z)     ''There  must,"  says  Rolfe,  B.,  ''be  3,promi8e 

(s)  Haydon  v.  Williams,  7  Bing.  166  (20  E.  0.  L.  R.) ;  4  M.  &P.  811,  s.  c. 

(t)  Fearn  v.  Lewis,  6  Bing.  349  (19  E.  C.  L.  R.) ;  4  M.  &  P.  1,  s.  c. ;  Scales  e. 
Jacob,  3  Bing.  638  (11  £.  G.  L.  R.) ;  H  Moore  553,  s.  o. ;  Ay  ton  v.  Bolt,  4  Bing. 
105 ;  12  Moore  305,  s.  c. ;  Kennett  v.  Milbank,  8  Bing.  38  (21  £.  G.  L.  R.) ;  1 
M.  &  Scott  102,  8.  c.  Brigstock  v.  Smith,  1  C.  &  M.  483  ;  Spong  v.  Wright,  9 
M.  &  W.  629 ;  Cawley  v.  Turnell,  12  C.  B.  291  (74  E.  C.  L.  R.) ;  Smith  v. 
Thome,  18  Q.  B.  134  (83  £.  0.  L.  R.) ;  Rackham  v.  Marriott,  25  L.  J.,  Exoh. 
324 ;  1  H.  &  N.  234,  s.  c. ;  Goate  v,  Goate,  1  H.  &  N.  29 ;  Cornfortb  v.  Smith- 
ard,  5  H.  <&  N.  13  ;  29  L.  J.,  Exch.  228 ;  Everett  v.  Robertson,  1  E.  &  E.  16 
(102  E.  G.  L.  R.) ;  GoUinson  v.  Margesson,  27  L.  J.,  Exch.  305;  Godwin  v. 
CuUey,  4  H.  tfc  N.  373. 

{u)  Ex  parte  Mitchell,  L.  R.,  6  Ghan.  Ap.  823. 

(v)  Wainman  v,  Kynman,  1  Exch.  118. 

(x)  Tanner  r.  Smart,  6  B.  &  G.  603  (13  E.  G.  L.  R.)  -,  9  D.  &  R.  549,  s.  c. ; 
Kennett  v.  Milbank,  8  Bing.  38  (21  E.  G.  L.  R.) ;  1  M.  &  Scott  102,  s.  c. ; 
Linsell  v.  Bonsor,  2  Bing.  N.  G.  241  (29  E.  G.  L.  R.) ;  2  Scott  399,  s.  c. ; 
Humphreys  9.  Jones,  14  M.  &  W.  2;  see  Howcutt  t>,  Bonser,  3  Exch.  499.  It 
does  not  appear  necessary  to  declare  on  the  conditional  promise  :  Irving  e. 
Veitch,  3  M.  &  W.  90 ;  Edmunds  v,  Downes,  2  G.  &  M.  459 ;  4  Tyr.  173,  s.  c. ; 
Haydon  v.  Williams,  7  Bing.  168  (20  E.  G.  L.  R.) ;  4  M.  &  P.  811,  s.  c.  •, 
Gardner  v,  McMahon,  3  Q.  B.  561  (43  £.  G.  L.  R.) ;  Ghasemore  o.  Turner,  L. 
R.,  10  Q.  B.  500. 
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to  pay;  but  from  a  simple  acknowledgment  the  law  implies  a 
r*8541  P^o^is^'X^)  ^^  ^  sufficient  if  the  ^acknowledgment  or 
promise  ascertain,  either  expressly  or  by  reference,  the 
amount  due,(2)  or  if  it  leave  the  amount  to  be  supplied  by  parol 
evidence.  Where,  in  an  action  against  the  acceptor  of  a  bill  of  ex- 
change, to  take  the  case  out  of  the  statute,  a  letter  by  the  defend- 
ant promising  '^  to  pay  the  balance  "  was  produced,  but  the  letter 
did  not  specifiy  its  amount,  the  plaintiff  was  held  entitled  to  recover 
nominal  damages.(a) 

The  date  of  a  letter  acknowledging  a  debt  may  be  supplied  by 
parol  evidence.(&) 

The  construction  of  an  ambiguous  written  document  given  in 
evidence,  to  save  the  statute,  is  for  the  court  and  not  for  the 
jury.(^) 

Where  there  was  a  mutual  and  running  account  between  the 
plaintiff  and  the  defendant,  any  item  on  either  side  within  six  years 
would  formerly  have  taken  the  whole  account  out  of  the  statute, 

(jf)  Hart  V.  Prendergast,  14  M.  &  W.  741 ;  Williams  v.  Griffith,  18  L.  J., 
Ezch.  210 ;  3  £xch.  335,  s.  c. ;  Phillips  v.  Phillips,  3  Hare  299 ;  Baokmaster 
V.  Russell,  4  L.  T.  (N.  S.)  552 ;  Lee  v.  Wilmot,  35  L.  J.,  Ex.  175 ;  L.  R.,  1 
Ex.  364.  Bat  the  aoknowledgment  must  be  made  for  the  purpose  of  recog- 
nizing the  debt  An  acknowledgment  made  in  other  affairs  and  alio  intuUu 
is  not  sufficient :  Cockerlll  v,  Sparke,  1  H.  &  Colt  699 ;  Everett  v.  Robertson, 
1  E.  &  E.  16  (102  £.  C.  L.  R.) ;  Rowe  o.  Hopwood,  38  L.  J.,  Q.  B.  1  ;  L.  R., 

4  Q.  B.  1.  The  debt  is  the  consideration ;  but  other  good  considerations,  as 
forbearance  to  sue,  will  support  the  promise :  Wilbye  v.  Elgee,  L.  R.,  10  C. 
P.  497. 

{z)  Lechmere  v.  Fletcher,  1  C.  &  M.  623.  The  amount  Inay  be  ascertained 
by  extrinsic  evidence :  Bird  v.  Gammon,  3  Bin|^  N.  0.  883  (32  E.  G.  L.  R.)  *, 

5  Scott  213,  s.  G. ;  Waller  o.  Lacy,  1  M.  &  Or.  54  (39  £.  C.  L.  R.).  A  letter 
from  the  debtor  asking  for  an  account  bars  the  statute :  Quincey  e.  Sharp,  L. 
R.,  1  Ex.  D.  72 ;  Skeet  v.  Lindsay,  2  Ex.  D.  314. 

(a)  Dickinson  o.  Hatfield,  1  M.  &  Rob.  141 ;  5  C.  &  P.  46  (24  £.  0.  L.  R.), 
8.  €. ;  see  Kennett  v,  Milbank,  8  Ring.  38  *,  1  M.  &  Scott  102,  s.  c. 

(b)  Edmunds  o.  Downes,  2  0.  &  M.  459. 

(c)  Morrell  v.  Frith,  3  M.  &  W.  402.  But  it  is  a  general  rule  that  parol 
evidence  is  admissible  to  explain  technical  terms  in  mercantile  instruments, 
though  the  construction  of  the  instrument  is  for  the  court :  ibid. ;  Bowman 
0.  Horsey,  2  M.  &  Rob.  85 ;  see,  too,  Bourdier  v.  Greenwood,  L.  R.,  13  Eq. 
281 ;  41  L.  J,  73. 
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bnt  an  item  in  an  account  not  mntaal  Ifould  not.  ((2)   But  since  Lord 
Tenterden's  act  there  must  be  either  payment  by  the  defendant 
or  a  signed  acknowIedgment.(6) 
An  account  once  stated  is  within  the  statute.(/) 

*A  devise  in  trust  to  pay  a  particular  creditor  will  take  p„,Qcci 
a  debt  out  of  the  statute  in  equity.  But  a  devise  for  the  ^  -I 
payment  of  debts  in  general  will  not  revive  a  debt  if  the  statute 
has  run  out,(^)  but  will,  in  equity,  prevent  the  statute  from  running 
out.(A)  In  a  recent  case,  Lord  Brougham  held,  reversing  a  contrary 
decision  of  Sir  John  Leach,  M.  R.,  that  a  bequest  of  personal  es- 
tate for  the  payment  of  debts  will  have  the  same  effect.(ty 

As  a  debt  due  from  a  testator's  estate  may  exist,  and  yet  the 
executor  not  be  liable  to  pay,  a  mere  acknowledgment  of  a  debt  by 
an  executor  is  not  sufficient  to  take  a  debt  out  of  the  statute  ^  there 
must  be  an  express  promise.  (£)  And  it  seems  that  a  part  payment 
by  one  executor  will  not  take  the  case  out  of  the  statute  as  against 

his  co-executor.(Q* 

• 

(d)  Rothery  v.  Munnin||rs,  1  B.  &  Ad.  15  (20  S.  C.  L.  R.) ;  Cotes  v,  Harris, 

B.  N.  P.  149 ;  Cranoh  v.  Kirkman,  Peake  121 ;  Catling  v.  Skoulding,  6  T.  R. 
193. 

{e)  Williams  v,  Griffiths,  2  C,  M.  &  R.  45.  The  exception  of  merchants' 
accounts  applied  only  to  an  action  of  account,  or  to  an  action  on  the  case  for 
not  accounting :  Inglis  v,  Haigh,  8  M.  <&  W.  769. 

(/)  Farrington  o.  Lee,  1  Mod.  268  *,  Renew  v,  Axton,  Carth.  3 ;  Chievly  e. 
Bond,  4  Mod.  105 ;  Tickell  v.  Short,  2  Yes.  sen.  239. 

(g)  Burke  v,  Jones,  2  Yes.  &  B.  275  ;  Gulliver  v.  Gulliver,  1  H.  &  N.  174. 

(A)  Hughes  v»  Wynn,  1  Turn.  &  R.  307 ;  Hargreaves  v,  Mitchell,  6  Madd. 
326 ;  Moore  v,  Petchell,  22  Beav.  172 ;  Jacquet  v.  Jacquet,  27  Beav.  333. 

(i)  Jones  v.  Scott,  1  Russ.  &  M.  255.  But  see  Spong  v.  Wright,  9  M.  & 
W.  629. 

(k)  Tullock  V,  Dunn,  R.  &  Jdoo.  416 ;  and  see  Atkins  o.  Tredgold,  2  B.  & 

C.  23  ;  3  D.  &  Ry.  200,  s.  c. ;  Fordham  e.  WaUis,  22  L.  J.,  Chan.  548. 
{I)  Scholey  v.  Walton,  12  M.  &  W.  510. 

^  Campbell  v,  Sullivan,  Hardin  17  ;  Man  e.  Warner,  4  Whart.  455 ;  Agnew 
V,  Fetterman,  4  Barr  56 ;  Murray  v.  Mechanics*  Bank,  4  £dw.  Ch.  567 ; 
Smith  0.  Porter,  1  Binney  209.  The  Statute  of.  Limitations  does  not  operate 
as  between  a  trustee  and  his  cestui  que  trust  to  bar  a  trust  claim :  Everts  v, 
Nason,  11  Yermont  122.  Trusts  which  are  not  barred  are  those  continuing 
trusts  which  are  not  cognizable  at  law,  but  fall  within  the  proper,  peculiar 
and  exclusive  jurisdiction  of  a  court  of  equity:  Finney  v,  Cochran,  1  Watts 
&  Serg.  112. 

'  An  acknowledgment  by  an  executor  or  administrator  will  not  avail : 
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It  seems  that  a  notice  in  the  newspaper,  by  a  personal  represent- 
ative, that  he  will  pay  all  debts  justly  due  from  his  testator,  will 
prevent  a  debt  from  being  barred  by  the  Statute  of  Limitations.(m) 

A  payment  must  appear  to  be  the  payment  of  a  debt,  of  the 
debt  for  which  the  action  is  brought,  and  a  part  payment  of  a  larger 
8um.(n)  "  The  principle,"  says  Parke,  B.,  "upon  which  part  pay- 
ment takes  a  debt  out  of  the  statute  is  that  it  admits  a  greater  debt 
to  be  due  at  the  time  of  the  part  payment.  Unless  it  amounts  to 
an  '''admission  that  more  is  due,  it  cannot  operate  as  an 
L         -1    omission  of  any  still  existing  debt."(o)^ 

(m)  Jones  v.  Scott,  1  Russ.  &  M.  253. 

(n)  Tippetts  e.  Heane,  1  C,  M.  &  R.  252 ;  4  Tyr.  772,  s.  c.  But  the  sum 
need  not  then  be  ascertained :  Walker  e.  Butler,  25  L.  J.,  Q.  B.  377  ;  6  £.  &  B. 
606  (88  E.  C.  L.  R.),  s.  c.  In  Burn  v.  Boulton,  15  L.  J.,  C.  P.  97  ;  2  C.  B. 
476  (52  %/G.  L.  R.),  it  was  held  that  there  was  a  difference  between  a  debt 
on  a  promissory  note  and  a  debt  on  a  quantum  meruit.  That,  therefore,  if  a 
payment  is  made,  less  than  the  amount  of  the  note,  it  need  not  be  proved  by 
any  expressions  at  the  time  of  payment  to  be  a  part  payment ;  and  see 
Worthington  v.  Grimsditch,  7  Q.  B.  479  (53  E.  C.  L.  R.). 

(o)  Worthington  v.  Grimsditch,  7  Q.  B.  479  (53  £.  C.  L.  R.).  See  Gowan 
V.  Forster,  3  B.  &  Ad.  510  (23  E.  C.  L.  R.). 

Fritz  V,  Thomas,  1  Whart.  66 ;  Thompson  o.  Peter,  12  Wheat.  565 ;  Parkins 
V.  Bennington,  1  Harrington  209 ;  Gailey  v.  Washington,  2  Ibid.  204 ;  Peck 
V.  Botsford,  7  Conn.  172;  Oakes  v,  Mitchell,  3  Shepl.  360;  Forney  v.  Bene- 
dict, 5  Barr  225.  Contra^  Baxter  v.  Penniman,  8  Mass.  133 ;  Emerson  v. 
Thompson,  16  Ibid.  421 ;  Larason  v,  Lambert,  7  Halsted  247 ;  Newhouse  r. 
Redwood,  7  Alabama  598  ;  Hord  r.  Lee,  4  Monroe  36  ;  Niemcewictz  v,  Bart- 
lett,  13  Ohio  271.  The  promise  of  an  executor  or  administrator  to  pay  a  debt 
barred  in  the  lifetime  of  the  testator  or  intestate  will  not  be  binding  ;  (MUter, 
when  the  debt  is  not  barred :  Reigne  v.  Despartes,  Dudley,  S.  C.  118;  Mo- 
Kee  V.  Ferguson,  Riley  159 ;  Pearce  v,  Zimmerman,  Harper  305  ;  Forney  v, 
Benedict,  5  Barr  225 ;  Seig  v,  Acord,  21  Grattan  365 ;  Huntington  o.  Bab- 
bitt, 46  Miss.  528. 

Part  payment  by  executor  or  administrator  of  claim  already  barred  is  not 
sufficient :  McLaren  v.  McMartin,  36  New  York  88 ;  bat  aliter  while  the 
statute  is  running :  Heath  v,  Grenell,  61  Barbour  190. 

^  Part  payment  of  an  account,  barred  by  the  statute,  removes  the  bar  as  to 
the  remainder ;  Strong  v.  McConnell,  5  Vermont  338  ;  Carshore  v.  Huyok,  6 
Barb.  S.  C.  583  ;  State  Bank  v.  Woody,  English  638 ;  contra,  Smith  v,  West- 
moreland, 12  Smedes  &  Marshall  663.  An  indorsement  made  on  the  back  of 
a  note  in  the  handwriting  of  the  payee  is  not  such  evidence  of  a  part  payment 
as  to  take  the  note  out  of  the  operation  of  the  statute :  Clapp  e.  Ingersoll,  2 
Fairfield  83 ;  see  Coffin  o.  Buchanan,  3  Fairfield  471 ;  McGehee  v,  Grue,  7 
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Where  a  debtor  owes  his  creditor  some  debts  from  a  period  longer 
than  six  years,  and  others  from  a  period  within  six  years,  and  pays 
a  sum  withoat  appropriating  it  to  any  particular  debt,  such  pay- 
ment is  not  a  payment  on  account,  to  take  out  of  the  Statute  of 
Limitations  the  debts  due  longer  than  six  years,  but  the  creditor 
may  at  any  time  apply  such  payments  to  the  debts  due  longer  than 
six  year8.(jE?) 

Giving  a  bill  is  sufficient  as  a  payment  or  acknowledgment  to  obvi 
ate  the  statute.(g)    But  drawing  the  bill  is  payment  or  acknowledg- 
ment at  the  time  of  the  drawing,  and  not  at  the  time  of  the  pay- 
ment by  the  drawee.(r)* 

(p)  Mills  V.  Fowkes,  5  Bing.  N.  G.  455  (35  E.  0.  L.  R.) ;  7  Scott  444,  s.  c.  ^ 
Walter  v.  Lacy,  9  L.  J.,  C.  P.  217  ;  1  Scott  186 ;  1  M.  &  Gr.  54  (39  E.  C.  L. 
R.),  s.  c. ;  Nash  v.  Hodgson,  1  Kaj  650  ;  23  L.  J.,  Chan.  780,  s.  c. ;  bat  see 
25  L.  J.,  Chan.  186  ;  6  De  G.,  M.  &  G.  474,  and  ante,  p.  229. 

iq)  Turney  v.  Dodwell,  3  E.  tfc  B.  136  (77  E.  C.  L.  R.) ;  Irring  v.  Veitch,  3 
M.  &  W.  90. 

(r)  Gowan  ©.  Forster,  3  B.  &  Ad.  507  (23  E.  C.  L.  R.). 

Porter  537 ;  Connelly  v.  Pierson,  4  Gilman  108.  CoiUra,  if  proved  to  have 
been  made  before  the  bar  had  attached :  Addams  v.  Seitzinger,  1  Watts 
&  Serg.  243 ;  Concklin  v.  Pearson,  1  Richardson  391 ;  Alston  v.  State  Bank,  4 
English  455.  As  the  effect  of  part  payment,  see  Egery  v.  Decrea,  53  Maine 
392  ]  Dyer  v.  Walker,  54  Maine  18  ;  Noble  v,  Edes,  51  Maine  34 ;  Holmes  v, 
Durell,  Ibid.  201 ;  Galpin  v.  Barney,  37  Vermont  627 ;  Eaton  v.  Gillet,  17 
Wis.  435 ;  Hopkins  v.  Stout,  6  Bush  375. 

Where  a  debtor  admits  a  certain  sum  to  be  due  by  him,  and  denies  that  a 
larger  sum  claimed  is  due,  a  payment  of  the  exact  amount  admitted  is  not  a 
payment  on  account  to  take  the  debt  out  of  the  statute :  United  States  v. 
Wilder,  13  Wallace  254.  Part  payment  by  indorser  as  assignee  of  maker 
does  not  take  the  case  out  of  the  statute  as  to  such  indorser :  Merchants' 
Bank  v.  Watson,  10  Wright  310. 

A  payment  by  the  principal  or  maker  does  not  avail  as  against  the  indorser 
or  surety,  unless  he  was  a  party  to  such  payment :  Hunter  v,  Robertson,  30 
Georgia  479.  Payment  of  interest  by  one  of  two  joint  makers,  without  the 
knowledge  and  consent  of  the  other,  takes  the  debt  out  of  the  statute :  Corlies 
V.  Fleming,  1  Vroom  349.  Indorsements  of  partial  payments  made  upon 
promissory  notes  in  the  handwriting  of  the  payee  do  not  of  themselves 
furnish  any  competent  evidence  of  such  payments  to  take  the  notes  out  of  the 
Statute  of  Limitations :  Davidson  e.  Delano,  11  Allen  523. 

^  A  negotiable  note  given  by  a  debtor  for  part  of  a  debt  is  payment  of  such 
part,  and  takes  the  debt  out  of  the  statute :  Ilsley  o.  Jewett,  2  Mete.  168. 
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Goods  treated  as  money  are  a  sufficient  pa7ment.(«) 

An  acknowledgment  required  by  the  9  Geo.  4,  c.  14,  is  by  tbe 
eighth  section  of  that  act  exempted  from  stamp  duty,  to  which  it 
would  otherwise  have  been  subject,  a$  an  agreement,{p)  But  if  it 
amount  to  a  promissory  note,  the  exempting  clause  does  not  apply, 
and  a  stamp  is  neces8ary.(tt) 

A  mere  parol  statement  of  an  antecedent  debt,  without  any  new 
contract  or  consideration  made  within  six  years  before  action  brought, 
does  not  constitute  a  sufficient  cause  of  action  to  preyent  the  opera- 
tion of  the  Statute  of  Limitations.(a;]  But  where  there  are  cross 
demands  of  which  there  is  a  mutual  settlement  by  the  statement  of 
a  balance,  *the  case  is  taken  out  of  the  statute,(y)  because, 
>-  -'as  observed  by  Mr.  Baron  Alderson,  '^  The  truth  is  that 
the  going  through  an  account  with  items  on  both  sides  converts  the 
set-off  into  payments."(2y 

(«)  Hart  V,  Naeh,  2  C,  M.  k  R.  337 ;  Hooper  f>.  Stevens,  7  C.  &  P.  260  (32 
E.  C.  L.  R.) ;  4  Ad.  &  £.  71  (31  £.  C.  L.  R.) ;  5  N.  &  M.  635 ;  1  Har.  k  W. 
480,  s.  c. ;  and  Bee  ae  to  the  evidence,  Moore  o.  Strong,  1  Bing,  N.  C.  441 
(27  £.  C.  L.  R.) ;  Bodyer  o.  Archer,  10  Exch.  333. 

(0  Morris  o.  Dixon,  4  Ad.  k  £.  845  (31  £.  C.  L.  R.) ;  6  N.  &  M.  438,  s.  c. 

(u)  Jones  V.  Ryder,  4  M.  &  W.  32  *,  Holmes  «.  Maokrell,  3  0.  B.,  N.  S.  789 
(91  E.  G.  L.  R.) ;  Parmiter  «.  Parmiter,  30  L.  J.,  Ch.  508,  per  Lord  Campbell. 

(x)  Jonc^  0.  Ryder,  4  M.  &  W.  32,  overrulinfi;  Smith  o.  Forty,  4  C.  &  P. 
126  (19  £.  C.  L.  R.). 

(y)  Ashby  o.  James,  11  M.  &  W.  542;  Worthington  o.  Qrimsditch,  7  Q.  B. 
479  (53  E.  C.  L.  R.) ;  Pott  ©.  Clegg,  16  M.  A  W.  327  ;  16  L.  J.,  Exch.  210. 

(z)  Bodyer  v.  Archer,  10  Exch.  333 ;  Amos  v.  Smith,  31  L.  J.,  Exch.  423 ; 
Worthington  «.  Grimsditch,  7  Q.  B.  479  (53  E.  C.  L.  R.).  See,  however, 
Clark  0.  Alexander,  13  L.  J.,  C.  P.  133.  One  item  only  is  enough:  Knowles 
0.  Mitchell,  13  East  249 )  Highmore  9.  Primrose,  5  M.  &  S.  65.  See  Lemere 
e.  Elliott,  6  H.  &  N.  656. 

^  If  there  be  mntual  running  accounts  between  others  than  merchants,  and 
any  of  the  items  have  accrued  within  the  time  of  the  statute,  this  amounts  to 
an  acknowledgment  of  the  previous  account,  and  prevents  the  operation  of 
the  statute :  Fitch  «.  Hilliary,  1  Hill,  S.  0.  292 ;  Belles  v.  Belles,  7  Halst 
339  ;  Burnett  o.  Bryant,  1  Halst.  337  ;  Chamberlin  o.  Cuyler,  9  Wend.  126  ; 
Wood  V.  Barney,  2  Verm.  369  ;  Davis  o.  Smith,  4  Greenl.  337  ;  Abbott  9. 
Keith,  11  Verm.  525  ;  Van  Swearingen  o.  Harris,  1  Watts  k  Serg.  356 ;  Thom- 
son 9.  Hopper,  Ibid.  467.  But  items  in  an  account  charged  within  six  years 
do  not  take  items  charged  more  than  six  years  before  suit  out  of  the  statute, 
unless  there  are  mutual  accounts  between  the  parties :  Bennet  r.  Davb,  1  N.- 
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Payment  of  interest  is  in  general  sufficient  to  take  the  principal 
out  of  the  8tatute,(a)  but  a  payment  of  principal  (except  in  the  case 
of  bills  or  notes)  will  not  revive  a  claim  for  intere8t.(6y 

Secondly,  as  to  the  time  when  the  acknowledgment  must  be  made. 

Except  in  the  cases  which  have  been  mentioned  of  devises  and 
bequests  for  the  payment  of  debts,  it  makes  no  difference  whether 
the  promise,  acknowledgment  or  payment  were  made  before  or  after 
the  expiration  of  six  years.  An  acknowledgment  which*  prevents 
the  running  out  of  the  statute  will  also  revive  a  debt  already  barred. 

It  was  formerly  held  that  the  acknowledgment  might  be  afler  ac- 
tion brought.((7)  But  as  the  acknowledgment  is  now  considered  as 
the  ground  of  action  and  the  subject  of  the  declaration,  the  promise, 
acknowledgment  or  payment  must  clearly  be  before  action  brought.(c2) 

(a)  Purdon  v.  Pardon,  10  M.  t  W.  562 ;  Bamfield  v.  Tupper,  7  Exch.  27 ; 
Maber  o.  Maber,  36  L.  J.,  Ex.  70 ;  L.  R.,  2  Ex.  153 ;  but  not  necessarily  so : 
Morfran  v,  Rowlands,  L.  R.,  7  Q.  B.  493 ;  41  L.  J.  187,  where  payment  of  in- 
terest was  made  under  pressare  of  legal  process. 

(6)  Collier  v,  Willock,  4  Bing.  313 ;  12  Moore  557,  s.  c. ;  Bealy  v.  Green- 
Blade,  2  C.  &  J.  61. 

(c)  Yea  V.  Fouraker,  2  Burr.  1099 ;  Lloyd  v,  Maund,  2  T.  R.  760 ;  Racker 
V,  Hannay,  4  East  604,  n. 

(d)  Tanner  v.  Smart,  6  B.  &  C.  603  (13  E.  0.  L.  R.) ;  9  D.  &  R.  549,  s.  c. ; 
Rew  V.  Pettet,  1  Ad.  &  E.  196  (28  E.  C.  L.  R.) ;  3  N.  &  M.  456,  s.  c.  j  Batc- 
man  v.  Pinder,  3  Q.  B.  574  (43  E.  C.  L.  R.). 

Ham  p.  19  ;  Kimball  v.  Brown,  7  Wend.  322  •,  Miller  v.  Colwell,  2  Southard 
577  ;  Bantin  o.  Logow,  1  Blackford  373  ;  Tucker  v,  Ivers,  6  Co  wen  193  ; 
Chipman  v*  Bates,  5  Vermont  143  ;  Gold  v.  Whitcomb,  14  Pick.  188  ;  Blair 
V,  Brew,  6  N.  Hamp.  235  ;  Smith  v.  Ruecastle,  2  Halst.  357.  To  constitute 
mutual  accounts  there  must  be  items,  within  the  period  limited  by  statute,  on 
both  sides  of  the  account :  Gulick  v.  Turnpike  Co*,  2  Green  545.  Where 
there  was  an  account  of  hats  sold,  and  a  credit  of  cash  paid  and  one  hat  re- 
turned, it  was  held  that  this  was  not  a  mutual  account :  Hay  v.  Cramer,  2 
Watts  &  Serg.  137  ;  Lowber  v.  Smith,  7  Barr  381.  Where  all  the  items  of 
an  account  between  the  plaintiff  and  defendant  as  merchants  bore  date  more 
than  twenty  years  antecedent  to  the  commencement  of  the  action,  it  was  held 
that  a  small  item  to  the  debit  of  the  defendant,  dated  within  twenty  years,  but 
at  a  time  when  the  defendant  had  ceased  to  be  a  merchant,  such  item  not  be- 
ing of  a  mercantile  character,  would  not  reyive  the  whole  account  against  the 
defendant :  Hancock  v.  Cook,  18  Pick.  30. 

^  Trustees  o.  Osgood,  8  Shepl.  176 ;    Walton  v.  Robinson,  5  Iredell  341 ; 
Sanford  v,  Hayes,  19  Conn.  591  ;   Craig  v,  Callaway  County  Court,  12  Mis- 
souri 94. 
34 
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Payment  of  money  into  conrt  will  not  take  a  bill  or  note  oat  of 
the  statute,  except  as  to  the  amoant  paid  in,{ey 

Thirdly,  as  to  the  person  by  whom  the  promise,  acknowledgment 
or  payment  may  be  made. 

(e)  Reid  v.  Dickons,  51  B.  k  Ad.  499  (27  E.  C.  L.  R.) ;  2  N.  &  M.  369,  s.  c. ; 
and  see  Long  o.  Qreville,  3  B.  &  C.  10  (10  £.  G.  L.  R.)  ^  4  D.  &  R.  632,  s.  c. 

^The  aoknowledgment  need  not  be  made  to  the  party  himself  or  his 
agents  :  Oliver  o.  Gray,  1  Har.  &  Gill.  204  ;  Whitney  o.  Bigelow,  4  Pick. 
110  ;  St.  John  v,  Garrow,  4  Porter  223  ;  Minkler  v.  Minkler,  16  Vermont 
194  ;  Watkins  v.  Stevens,  4  Barbour,  S.  G.  168  ;  Oarshore  v,  Huyok,  6  Ibid. 
583.  Contra,  Kyle  v.  Well,  17  Penna.  State  Rep.  286  ;  Gillingham  t?.  Gil- 
lingham,  Ibid.  302. 

Perhaps  no  cases  illustrate  better  than  the  two  last  cited  the  progress  of 
legal  decisions  upon  the  subject  of  the  Statute  of  Limitations.     The  time  was 
when  this  defence  was  frowned  upon  by  the  courts  ;  the  man  who  resorted  to 
it  was  presumed  to  be  a  dishonest  man,  who  wished  to  avail  himself  of  the 
supineness  or  indulgence  of  his  creditors  to  defraud  them  of  their  property. 
If  sharp  practice  had  succeeded  in  obtaining  a  judgment  by  default,  the  courts 
did  not  consider  it  as  within  the  exercise  of  a  sound  and  equitable  discretion 
to  open  the  judgment  to  let  in  such  a  defence.    Almost  any  expression  re- 
ferring to  the  former  existence  of  the  claim  was  allowed  to  operate  as  an  ac- 
knowledgment.   If  a  man  admitted  the  debt,  but  coupled  it  with  a  determi- 
nation never  to  pay  it,  it  was  held  sufficient  to  go  to  a  jury.    Lord  Erskine  is 
said  to  have  advised  a  client  that  if  applied  to  on  the  subject  of  a  demand 
against  which  the  statute  had  run,  it  would  be  dangerous  to  remain  silent 
merely  ;  his  only  safety  lay  in  knocking  the  claimant  down.     The  opinion  of 
the  Supreme  Gourt  of  Pennsylvania,  as  delivered  by  Lowrie,  J.,  presents  with 
great  force  and  succinctness  the  present  evident  tendency  of  the  judicial  mind, 
though  it  may  be  the  courts  of  other  states  do  not  practically  go  the  same 
length,  especially  when  the  overruling  of  former  oases  is  involved.     **  The 
highest  morality  of  a  judicial  or  other  public  officer,^'  says  Judge  Lowrie, 
*'  consists  in  keeping  himself  within  and  yet  fully  performing  the  law  of  his 
office,  because  that  is  the  rule  of  official  duty.    Bat  the  private  citizen  is  not 
•thus  restricted,  for  the  law  falls  far  short  of  being  the  rule  of  individual  dufy. 
There  is  a  boundary  of  honor  and  even  of  honesty,  however  undefined,  be- 
yond which  the  law  has  no  jurisdiction  ;  there  are  duties  which  it  cannot  and 
many  others  which  it  should  not  enforce.    And  it  is  well  that  it  is  so  ;  for 
where  duty  is  compelled,  it  is  performed  without  merit,  and  that  is  a  base- 
born  morality  that  is  begotten  by  statute.    In  order  that  a  man  may  improve 
he  must  have  ability  to  do  wrong  as  well  as  right,  and  his  nature  is  violated 
and  his  development  stinted  when  the  machinery  of  the  law  is  too  often 
applied  to  give  form  to  his  actions.    When  a  claim  is  barred  by  the  Statute 
of  Limitations  it  ceases  to  be  a  legal  right,  and  becomes  a  mere  moral  right. 
The  duty  is  not  discharged ;  but  the  remedy  is  transferred  from  the  forum  of 
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*It  may  be  made  by  an  agent,(/)  and  therefore  by  a  wife  r^oco-i 
acting  as  agent, (^)  and  by  one  partner^  even  after  dissolu- 

(/)  Burt  -v.  Palmer,  5  Esp.  145.  But  an  ackBowledgment  in  writing, 
signed  by  an  agent,  has  been  held  insufficient :  Hyde  r.  Johnson,  2  Bing.  N. 
C.  776  (29  £.  G.  L.  R.) ;  3  Scott  289,  s.  c.  ^S^  qucere.  This  case,  however, 
has  been  several  times  recognized,  and  a  question  has  ever  been  made  whether 
a  written  acknowledgment,  signed  by  one  of  several  partners  in  trade,  has 
any  other  effect  than  an  acknowledgment  by  one  of  several  ordinary  joint 
contractors :  Clark  v*  Alexander,  13  L.  J.,  C.  P.  133.  But  now  by  19  &  20 
Yict.  c.  97,  s.  13,  the  signature  of  an  agent  suffices. 

(g)  Evidence  of  admissions  by  an  agent  may  be  admissible  without  calling 
the  agent:  Palethorpe  v.  Furnish,  2  Esp.  511 ;  Anderson  v,  Sanderson,  2 
Stark.  204  (3  E.  C.  L.  R.) ;  Holt,  N.  P.  C.  591,  s.  c. ;  Gregory  v,  Parker,  1 
Camp.  394;  but  see  Gibson  o.  Baghott,  5  C.  &  P.  211  (24  E.  C.  L.  R.). 


law  to  the  forum  of  conscience.  But  because  in  some  hard  cases  this  latter 
forum  refused  relief,  the  law  was  stretched  and  the  province  of  morality  in- 
vaded by  deciding  that  a  moral  duty,  followed  by  a  promise,  became  a  legal 
duty ;  and  now  such  is  the  law,  though  the  reasoning  is  inconsequential.'* 
The  judge  then  proceeds  to  apply  to  the  case  the  maxim  of  the  Roman  law — 
per  extraneam  personam  nihil  acquiri  nobis  potest.  If  the  defendant  had  ex- 
pressly told  the  witness  that  he  would  call  and  pay,  this  would  have  been  htit 
the  expression  of  a  determination,,  revocable  at  pleasure,  and  would  have 
created  no  legal  duty.  It  is,  however,  the  distinct  and  unequivocal  admission 
of  a  debt  at  that  time  subsisting  in  full  force,  with  knowledge  of  the  lapse  of 
time,  that  constitutes  the  difficulty  of  the  case.  If  the  declaration  to  a  third 
person  admitted  that  it  had  been  kept  alive  by  the  renewed  promises  to  the 
creditor  himself,  it  could  not  consistently  with  the  well-settled  rules  of  evi- 
dence be  held  unavailable.  Both  the  cases  in  which  this  new  principle  has 
been  advanced  were  cases,  however,  in  which  the  bar  of  the  statute  was 
already  complete  at  the  time  of  the  alleged  acknowledgment,  and  it  may  be 
questioned  whether  the  same  court  would  apply  the  rule  to  a  case  where  the 
time  had  not  yet  run  out. 

^  The  acknowledgment  by  one  of  several  joint  debtors  is  sufficient  to  take 
the  case  out  of  the  statute  as  to  them  all :  Getchell  o.  Heald,  7  Greenl.  26 ; 
White  o.  Hale,  3  Pick.  291  ;  Bound  v.  Lathrop,  4  Conn.  336 ;  Shepley  v. 
Waterhouse,  9  Shepl.  497  *,  Clark  v.  Sigourney,  17  Conn.  511.  Contra :  Coit 
9.  Traoey,  8  Conn.  268  -,  9  Ibid.  1.  An  acknowledgment  by  one  partner  after 
the  dissolution  binds  the  other  partner :  Patterson  v.  Choate,  7  Wend.  441 ; 
Smith  V.  Ludlow,  6  Johns.  267  ;  Austin  v,  Bostwiok,  9  Conn.  408  ;  Wheelock 
o.  Doolittle,  18  Vermont  440.  Contra :  Bell  v,  Morrison,  1  Peters  351 ;  Sea- 
right  o.  Craighead,  1  Penna.  Rep.  135 ;  Brewster  v.  Hardeman,  Dudley,  Geo. 
138  ;  Steele  o.  Jennings,  I  McMullan  297  *,  Mun  i>,  Donaldson,  2  Humph.  166 ; 
Van  Kewen  v,  Parmelee,  2  Comstock  523.  If  a  promise  or  acknowledgment 
by  one  partner  after  dissolution  is  made  before  the  bar  of  the  statute  has  at^ 
tached,  it  will  keep  the  debt  alive  as  to  all,  but  such  promise' or  acknowledg- 
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tion  of  the  partner8hip,(A)  if  he  makes  a  payment.  Bat  if  an  agent 
exceed  his  authority  in  making  the  payment,  it  will  not  take  the 
debt  out  of  the  statute.(i)  It  may  be  made  by  an  infant  for  neces- 
saries.(A:)  Payment  of  interest  by  an  indorser  of  a  promissory  note 
does  not  take  the  note  out  of  the  statute  as  against  the  maker.(i) 

The  9  Geo.  4,  c.  14,  introduced,  as  we  have  seen,  a  distinction 
between  acknowledgments  and  promises  by  wards  onli/{m)  and  pay- 
ments. The  former,  in  the  case  of  joint  contracts,  affected  only 
the  party  acknowledging ;  the  latter  retained  their  former  effect. 

Where  there  is  a  joint  contract,  the  parties  were,  under  the  old 
Statute  of  Limitations,  respectively  agents  for  each  other  in  respect 
of  that  contract  till  the  joint  liability  had  determined.(n)  In  a 
joint  action,  therefore,  against  the  makers  of  a  joint  and  several 
promissory  note,  a  payment  by  one  would  have  revived  the  debt 

(h)  Wood  V.  Braddick,  1  Taunt.  104. 

(0  Linsell  v,  Bonsor,  2  Bing.  N.  C.  241  (29  E.  C.  L.  R.) ;  2  Soott  399,  8.  c. 

(k)  Willins  V.  Smith,  4  E.  &  6.  180  (82  E.  C.  L.  R.). 

(I)  Harding  v.  Edgeoambe,  28  L.  J.,  Exch.  313. 

(m)  As  to  the  effeot  of  an  aoknowledgment  by  an  execator,  see  Fordham  v. 
Wallis,  22  L.  J.,  Chan.  548.  See  Emery  v.  Day,  1  C,  M.  &  R.  249 ;  4  Tyr. 
695,  s.  c. 

(n)  Wood  V,  Braddick,  1  Taunt.  104. 

ment  will  not  revive  a  debt  once  barred :  Brewster  v.  Hardeman,  Dudley, 
Geo.  138  ]  Fellows  v.  Quimon,  Ibid.  100 ;  Mclntire  v.  Oliver,  2  Hawkes  209  *, 
Walton  V,  Robinson,  5  Iredell  341  ;  Beardsley  v.  Hall,  36  Conn.  270.  dm" 
tra :  Qraham  v,  Selover,  59  Barbour  313.  One  partner,  after  dissolution,  can- 
not by  a  payment  in  part,  before  the  statute  has  run,  affect  the  bar  as  to  the 
other  partners :  Myatts  v.  Bell,  41  Ala.  222.  An  acknowledgment  by  prin- 
cipal is  good  as  against  the  surety :  Eyre  v.  Barker,  4  Pick.  382 ;  Zent  0. 
Hart,  8  Barr  337.  Contra:  Lowthert?.  Chappell,  8  Alabama  353.  A  partial 
payment  by  one  of  two  joint  makers  does  not  take  the  case  out  of  the  statute 
as  to  the  other :  Hathaway  v,  Haskell,  9  Pick.  42 ;  Coleman  o.  Forbes,  22 
Penna.  State  Rep.  156.  Contra:  Joslyn  v.  Smith,  13  Vermont  353;  Real 
Estate  Bank  v,  Hartfield,  5  Pike  551 ;  Davis  t>.  Coleman,  7  Iredell  424 ;  Patch 
V.  King,  29  Maine  448  ;  Caldwell  v,  Sigourney,  19  Conn.  37  ;  Turner  o.  Ross, 

I  Rhode  Island  88.  A  partial  payment  by  one  of  two  obligors  of  a  joint  and 
several  bond  will  not  take  the  case  out  of  the  statute  as  against  the  other 
obligor,  unless  such  payment  be  made  while  their  joint  liability  continues : 
Disborough  v,  Bidleman,  1  Spencer  275  ;  Zent  o.  Hart,  8  Barr  337  ;  Lane  p. 
Doty,  4  Barb.,  S.  C.  530  ;  Biscoe  v,  Jenkins,  5  English  108.  Payment  in  part 
by  indorser  will  not  keep  the  claim  alive  against  the  maker :  Bibb  v.  Peyton, 

I I  Smedes  k  Marshall  275. 
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against  the  others.(o)  So,  if  the  action  had  been  brought  against 
one  alone,  payment  by  his  companion  would  haye  bound  the  defend- 
ant,(^)  though  made  fraudnlentl7.(g)  And  it  made  no  difference  that 
*the  statute  had  run  out,  when^  the  payment  by  the  other  r:^QrQ-i 
joint  contractor  was  made.(r)  But  after  the  joint  liability 
had  been  determined  by  the  death  of  one  of  the  parties,  payment 
by  the  survivor  would  not  have  taken  the  note  out  of  the  statute 
against  the  executors  of  the  deceased  ;{s)  nor  would  a  payment  by 
the  executor  of  the  deceased  have  affected  the  8urvivor.(^)  And  it 
has  been  held  that  nothing  short  of  an  express  promise  will  take  a 
debt  out  of  the  statute  against  an  executor.(tA)  And  if  the  plaintiff 
rely  on  a  payment^  it  must  distinctly  appear  that  the  payment  was 
made  by  the  executor  in  his  representative  and  not  in  his  personal 
capacity.(2;)  And  it  seems  that  payment  by  one  executor  would 
not  of  itself  have  taken  the  case  out  of  the  statute  as  against  his 
co-executor.(y)  When  one  of  two  makers  of  a  joint  and  several 
note  made  his  companion  his  executor,  and  died,  and  the  survivor 
afterwards  paid  interest  on  the  note  out  of  his  own  pocket,  this, 
being  an  acknowledgment  in  his  personal  and  not  in  his  representa- 
tive capacity,  was  held  not  to  revive  the  debt  as  against  the  exec- 
utoTS.{z)  But  the  executors-^of  the  deceased  were  bound,  if  the 
payment  were  made  by  the  survivor  before  the  dibath  of  their  tes- 
tator.(a) 

So,  where  a  joint  note  was  made  by  a  man  and  a  woman,  and  the 
woman  afterwards  married,  and  a  joint  action  was  brought  against 
husband  and  wife  and  the  other  maker,  laying  the  promise  *by  the 

(o)  Perham  v,  Raynal,  2  Biog.  306 ;  9  Moore  556,  s.  c.  Though  made  by 
a  partner  after  a  dissolution  of  partnership :  Goddard  o.  Ingram,  12  L.  J.,  Q. 
B.  9 ;  3  Q.  B.  839  (43  £.  G.  L.  R.),  8.  c. 

{p)  Whitcomb  v.  Whiting,  Doug.  629,  overruling  Bland  v,  Haselrig,  2  Vent. 
151 ;  and  see  Burleigh  v.  Stott,  8  B.  &  0.  36  (15  £.  C.  L.  R.) ;  2  M.  &  R.  93, 
8.  c. 

{q)  Goddard  v.  Ingram,  3  Q.  B.  839  (43  £.  C.  L.  R.). 

(r)  Channell  v.  Ditchburn,  5  M.  &  W.  494. 

(«)  Atkins  o.  Tredgold,  2  B.  &  C.  23  (9  £.  0.  L.  R.) ;  3  D.  &  R.  200,  s.  o. 

(0  Slater  v.  Lawson,  1  B.  &  Ad.  396  (20  £.  0.  L.  R.). 

(tt)  Tullook  V.  Dunn,  1  R.  &  M.  416. 

(x)  Soholey  v.  Walton,  12  M.  &  W.  510 ;  see,  however,  Griffin  v.  Ashby,  2 
Car.  &  K.  139  (61  E.C.L.R.). 

(y)  Ibid. 

(z)  Atkins  v.  Tredgold,  2  B.  &  0.23  (9  £.  0.  L.  R.) ;  3  D.  &  Ry.  200,  s.  c. 

(a)  Burleigh  v.  Stott,  8  B.  &  C.  36  (15  £.  G.  L.  R.) ;  2  M.  <fc  Ry.  93,  s.  c. 
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other  maker  and  the  woman  dum  sola,  and  the  defendants  pleaded 
that  the  action  did  not  accnie  within  six  years,  evidence  of  a 
promise  by  the  other  maker  after  the  marriage  was  held  to  be  ont 
of  the  i88ue.(6) 

r^cogA-i  *The  distinction,  howeyer,  between  the  operation  of  pay- 
ments and  acknowledgments  is  abolished  by  the  19  &  20 
Vict.  c.  97,  s.  14,  which  statute  restrains  the  effect  of  the  acknowl- 
edgment implied  from  payment  and  confines  it  to  the  party  making 
it,  as  the  9  Geo.  4,  c.  14,  had  restrained  the  effect  of  an  express 
acknowledgment.     But  the  statute  is  not  retrospectiye.((;) 

It  has  been  held  that  payment  of  a  dividend  under  a  commission 

\  of  bankruptcy  against  one  of  two  makers  of  a  joint  and  several 

note  would  take  the  note  out  of  the  statute  against  the  solvent 

(6)  Pittam  v.  Foster,  1  B.  &  G.  248  (8  £.  C.  L.  R.) ;  2  D.  &  Rj.  363,  s.  c. 
When  a  single  woman  gives  a  promissory. note  and  marries,  and  the  note  is 
more  than  six  years  old,  there  are  great  difficulties  in  suing,  although  ac- 
knowledgments and  payments  have  been  made  within  the  six  years,  but  after 
marriage.  A  husband  can  only  be  sued  for  the  debt  of  his  wife  dum  sola 
during  coverture :  Com.  Dig.  Baron  and  Feme,  C.  2 ;  and  therefore  a  promise 
by  him  to  pay  would  extend  his  liability,  and  is  void  unless  upon  a  new  con- 
sideration :  Mitchinson  v.  Hewson,  7  T.  R.  348.  An  acknowledgment  or 
payment,  therefore,  by  the  husband  would  not  suffice.  An  acknowledgment  or 
promise  by  the  husband  and  wife,  or  by  the  wife  alone,  could  have  no  opera- 
tion, the  wife  being  incompetent  to  contract :  Morris  o.  Norfolk,  1  Taunt.  212. 
If  the  husband's  promise  were  considered  as  a  promise  to  pay  during  cover- 
ture, it  would  still  extend  his  liability,  for  an  action  for  not  paying  during 
coverture  would  lie  after  the  coverture.  If  as  a  promise  to  pay  provided 
judgment  be  recovered  during  coverture  (for  the  judgment  fixes  the  husband 
with  the  debt,  Com.  Dig.  Baron  and  Feme,  B.  2],  it  would  still  be  subject  to 
these  exceptions :  first,  there  would  be  no  cause  of  action  till  judgment  re- 
covered, which  is  absurd ;  secondly,  the  judgment  in  such  an  action,  being 
against  the  husband  alone,  would  charge  him  to  a  greater  extent  than  a  judg- 
ment against  husband  and  wife;  for,  on  a  joint  judgment,  if  the  husband 
survive,  real  execution  would  be  against  his  wife's  lands  as  well  as  his ;  and 
if  the  wife  survive,  personal  execution  would,  it  is  conceived,  survive  against 
her,  and  real  execution  would  still  be  joint,  whereas  on  a  judgment  against 
the  husband  alone  he  is  subject,  notwithstanding  his  predecease,  to  personal 
execution,  and  has  no  contribution  in  real  execution.  But  see  now  p.  69,  ante. 

(c)  Jackson  v.  Woolley,  27  L.  J.,  Q.  B.  448.  This  statute  had  been  held  to  be 
retrospective,  and  to  take  away  the  effect  of  a  payment  by  a  joint  contractor 
as  against  his  companion,  though  made  before  the  statute :  Thompson  v, 
Waithman,  26  L.  J.,  Chan.  134 ;  Jackson  v,  Woolley,  27  L.  J.,  Q.  B.  181. 
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maker.(<2)  But  that  is  doubtful,  for  it  has  since  been  more  cor- 
rectly held  that  payment  of  a  dividend  by  the  assignees  of  an  in- 
solvent will  not  take  a  note  out  of  the  statute  as  against  his  co- 
makers, for  there  is  no  acknowledgment  of  more  being  iae,{e) 

Fourthly,  as  to  the  person  to  whom  the  acknowledgment,  promise 
or  payment  must  be. 

It  has  been  held  that  the  acknowledgment  or  promise  need  not, 
in  point  of  fact,  be  made  to  the  plaintiff,  but  may  be  made  to  a 
Btranger.(/)  Therefore,  a  letter  by  one  joint  and  several  maker 
of  a  promissory  note  to  another  has  been  decided  to  take  the  note  out 
of  the  statute  as  against  the  ^writer  ;{g)  and  from  the  cases  r«ogi -i 
above  cited,  it  should  seem  it  would,  before  the  9  Geo.  3,  c. 
14,  have  had  the  same  effect-  as  against  the  other  maker  to  whom 
it  was  addressed.  So  also,  in  an  action  by  indorsees  against  ac- 
ceptors of  a  bill,  a  deed  between  the  acceptors  and  third  persons, 
reciting  that  the  bill  was  outstanding  and  unpaid,  was  held  to  take 
it  out  of  the  statute.(A)  So*  an  acknowledgment  to  a  prior  holder 
of  a  bill  or  note  enures  to  the  benefit  of  a  subsequent  holder.(i) 
So  a  payment  to  an  administrator,  under  void  letters  of  adminis- 
tration, will  take  a  note  out  of  the  statute  in  an  action  by  an  ad- 
ministrator under  valid  letters.(A;) 

Lastly,  as  to  the  evidence  by  which  a  promise,  acknowledgment 
or  payment  must  be  proved  in  order  to  its  taking  a  debt  out  of  the 
statute. 

Where  the  same  debt  is  secured  by  different  instruments,  pay- 
ment of  interest  on  one  will  take  the  others  out  of  the  statute. (?) 


(d)  Davies  v.  Edwards,  21  L.  J.,  Exch^4. 

(e)  Jackson  v.  Fairbank,  2  H.  BI.  340,  recogniEed  in  Perbam  o.  Raynal,  2 
Bing.  306  (9  E.  G.  L.  R.) ;  9  Moore  556,  s.  c. ;  but  see  Brandram  v,  Wharton, 
1  B.  &  Al.  463. 

(f)  Petertf  v.  Brown,  4  Esp.  46.  As  to  payment  to  an  agent  of  the  holder, 
see  Megginson  o.  Harper,  2  0.  &  M.  322 ;  4  Tjr.  94,  s.  c. 

( g)  Halliday  o.  Ward,  3  Gamp.  32. 

(A)  Moantstephen  v,  Brooke,  1  B.  &  Aid.  224. 

(i)  Gale  v.  Gapern,  1  Ad.  &  Ell.  102  (28  E.  G.  L.  R.) ;  3  N.  &  M.  863,  s.  c. ; 
see,  however,  Gripps  v,  Davis,  12  M.  &  W.  159. 

(k)  Glark  o.  Hooper,  10  Bing.  480  (25  £.  G.  L.  R.) ;  4  Moore  k  S.  353,  s.  o. 
(I)  Dowling  V.  Ford,  11  M.  t  W.  329. 
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The  statute  9  Geo.  4,  c.  14,  requires  that  an  acknowledgment  or 
promise  by  words  only  should  be  in  writing,  signed  by  the  party 
chargeable,  (tto) 

It  was  formerly  held  that  a  promise  or  payment  could  not  be 
proved  by  a  verbal  or  unsigned  written  acknowledgment. (n)  But 
it  was  also  held  that  the  appropriation  of  the  payment  to  a  particu- 
lar debt  might.(o)  Payment  may,  however,  now  be  proved  like  any 
other  fact.(j!?) 

This  part  of  the  statute  is  retrospective,  and  therefore  an  oral 
acknowledgment  or  promise,  though  made  before  1st  January, 
1829,  when  the  statute  came  into  operation,  became  inadmissible  in 
evidence.(j) 

P^Q/in-i  ^Entries  on  the  bill  of  payment  of  interest  or  principal 
in  the  handwriting  of  the  plaintiff  were  formerly  evidence 
to  take  the  debt  out  of  the  statute ;  but  now  the  9  Geo.  4,  c.  14,  s. 
3,  enacts  that  no  indorsement  or  memorandum  of  any  payment, 
written  or  made  after  the  1st  January,  1829,  upon  any  promissory 
note,  bill  of  exchange  or  other  writing,  by  or  on  behalf  of  the 
party  to  whom  such  payment  shall  be  made,  shall  be  deemed  su£B- 
cient  proof  of  such  payment,  so  as  to  take  the  case  out  of  the  ope- 
ration of  the  statute.  It  may  now,  therefore,  be  advisable  that  any 
indorsement  of  payment  of  interest,  or  part  payment  of  principal, 
should  be  written  by  the  debtor  and  signed  by  both  parties ;  signed 
by  the  creditor  as  evidence  in  favor  of  the  debtor ;  written  and 
signed  by  the  debtor  to  keep  the  security  alive  in  favor  of  the 
creditor. 

Indorsements  of  the  payment  of  interest  are  presumed  to  have 
been  written  at  the  time  they  bear  date.(r)^ 

(m)  See  ante,  p.  352. 

(n)  Willis  V.  Newham,  3  Y.  &  J.  518  ;  Baildpn  v.  Waltou,  1  Ezch.  632 ; 
Waters  v.  Tompkins,  2  C,  M.  &  R.  723  ;  1  Tyr.  &  Gr.  137,  a.  c. ;  Bayley  v. 
Ashton,  4  P.  &  D.  204;  Maghee  v.  O'Neil,  7  M.  &  W.  531 ;  see,  however, 
Eastwood  V.  Saville,  9  M.  &  W.  615. 

(o)  Waters  v,  Tompkins,  supra ;  Sevan  o.  Gething,  3  Q.  B.  740  (43  £.  G. 
L.  R.) ;  Baildon  v,  Walton,  1  Exch.  632. 

{p)  Cleave  o.  Jones,  in  error,  6  Ezch.  573. 

(g)  Towler  v.  Chatterton,  6  Bing.  258  (19  E.  0.  L.  R.) ;  3  M.  &  P.  619,  s. 
c. ;  Billiard  o.  Lenard,  Moo.  &  M.  297. 

(r)  Smith  v.  Battens,  1  M.  &  Rob.  341. 
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As  an  entry  by  a  person  deceased  against  his  interest  is  evidence 
in  an  action  brought  by  his  personal  representatives,  sach  an  entry 
of  payment  of  interest  is  admissible  in  an  action  by  them  on  a  bill 
or  note  for  the  purpose  of  proving  payment.  But  if  the  entry  be 
on  the  bill  or  note  itself,  payment  so  proved,  though  admissible, 
would  not  by  the  express  words  of  the  statute  be  sufficient  to  take 
the  debt  out  of  the  statute.  Yet  if  the  entry  were  on  some  other 
paper,  it  seems  it  would  not  only  be  admissible  but  sufficient.  For 
the  expression  *'  other  writing  "  in  the  statute  only  means  any  other 
writing  containing  the  contract.(«) 

Eighthly,  as  to  the  mode  in  which  the  statute  is  to  be  taken  ad* 
vantage  of. 

A  public  act  need  not  in  general,  before  the  recent  alterations  of 
the  law,(^)  have  been  pleaded.  But  to  this  rule  (except  in  an  action 
of  ejectment)  the  Statute  of  Limitations,  21  Jac.  1,  c.  16,  was  an 
exception.  It  was  once  held  that  the  statute  need  not  be  pleaded 
where  it  appeared  on  the  face  of  the  declaration  that  the  plaintiff 
was  too  late.(u)  But  it  was  afterwards  settled  that  it  must,  even  in 
that  case,  be  pleaded ;  for  peradventure  the  plaintiff  may  be  within 
one  of  the  saving  clauses.(a;) 

*It  must  now  be  pleaded  in  all  ca6es.(y)  r'*'8631 

There  are  two  modes  of  pleading  the  Statute  of  Limitations : 
"  That  the  defendant  did  not  undertake  vnthin  9ix  year^;'' — *^That 
the  action  did  not  accrue  unthin  six  years.*\z) 

Wherever  the  contract  is  executory,  the  former  plea  is  bad.(a) 

(»)  Bradley  v.  James,  22  L.  J.,  C.  P.  193 ;   13  C.  B.  822  (76  E.  C.  L.  R.), 

8.  C. 

(t)  R.  H.  T.  4  Will.  4. 

(u)  Brown  v,  Hancock,  Gro.  Car.  115. 

(«)  Hawkins  o.  Billhead,  Gro.  Gar.  464 ;  Packle  v.  Moor,  1  Vent  191 ;  Lee 
o.  Rogers,  1  Lev.  110;  Qoald  o.  Johnson,  2  Ld.  Rajm.  838. 

(y)  Ord.  XIX.  r.  18.    See  Wakelee  v.  Dayis,  Q.  B.  D.  1878. 

(z)  Before  the  Uniformity  of  Process  Act,  the  plaintiff  might  (except  in 
actions  by  original),  at  his  election,  have  treated  either  the  writ  or  the  bill 
as  the  commencement  of  the  salt,  and  therefore  might  have  pleaded  that  the 
action  did  not  accrue  within  six  years  before  the  exhibiting  of  the  bill,  or 
before  the  commencement  of  the  suit,  and  the  latter  is  the  proper  mode  of 
pleading  now :  G.  P.  L.  Act,  1852,  Sched.  (B). 

A  writ  should  not  be  replied  specially,  but  given  in  evidence :  Dickenson 
V.  Teagne,  1  G.,  M.  k  R.  241. 

(a)  Gould  o.  Johnson,  2  Salk.  422 ;  2  Ld.  Raym.  838,  s.  c. 
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The  latter  fonn  is  the  safest  and  best  plea  in  all  actions,  whether 
on  contracts  or  for  wrong8.(6) 

To  a  plea  of  set-off,  the  Statute  of  Limitations  must  be  replied 
8pecially.(tf) 

A  replication  of  the  statute  admits  all  the  facts  alleged  in  the 
plea,  and  only  raises  the  question  whether  the  cause  of  set-off  ac- 
crued to  the  defendant  within  six  jears.((2)  Thus,  where  the  de- 
fendant pleaded  that  the  plaintiff  had  given  his  promissory  note  to 
C,  that  C.  was  dead,  and  that  P.  was  C/s  administrator,  who  had 
before  the  action  indorsed  the  note  to  the  defendant,  and  the  plain- 
tiff replied  that  the  cause  of  set-off  had  not  accrued  to  the  defend- 
ant within  six  years,  it  was  held  that  all  the  facts  stated  in  the  plea 
were  admitted. (e) 

A  replication  in  assumpsit  to  a  plea  of  the  statute  must  haye 
been  consistent  with  the  promises  laid  in  the  declaration.  For  ex- 
ample, if  the  original  promise  were  absolute,  the  promise  laid  in  the 
replication  must  not  be  conditional.(/) 

r*8641       "^^^^  plaintiff  may  reply  to  a  plea  of  the  statute  that  he 
is  within  the  saving  clause,  or  rather  such  parts  as  are  un- 
repealed. 

Lastly,  independently  of  the  statute,  if  a  note  be  twenty  years 
old9(^)  it  will  be  presumed  to  have  been  paid,  in  the  absence  of  cir- 
cumstances tending  to  repel  the  pre8umption.(A) 

The  lapse  of  thirteen  years  has  been  held  sufficient  to  raise  a  pre- 
sumption of  the  repayment  of  a  loan  not  secured  by  a  note.(i) 

{h)  1  Saand.  33,/.  A  plea  stating  that  a  debt  accrued  more  than  six  years 
ago,  without  stating  that  it  did  not  accrue  within  the  six  years,  is  bad :  Bush 
V.  Martin,  2  H.  &  Colt.  311. 

(c)  Chappie  v,  Durston,  1  C.  &  J.  1. 

\d)  Gale  v.  Capem,  1  Ad.  &  Ell.  102  (28  £.  C.  L.  R.) ;  3  N.  &  M.  863,  s.  c. 

(e)  Ibid. 

(/)  Tanner  o.  Smart,  6  B.  &  C.  606  (13  E.  C.  L.  R.) ;  9  D.  &  Ry.  549,  s.  c. ; 
Haydon  ».  Williams,  7  Ring.  168  (20  E.  C.  L.  R.) ;  4  M,  &  P.  811,  s.  c. 

(g)  Such,  for  two  hundred  years,  has  been  the  common  law  as  to  a  bond. 
The  defence  was  introduced  into  Ireland  by  statute  8  Geo.  1,  c.  4,  and  into 
England  by  the  3  &  4  Will.  4,  o.  42,  s.  3. 

(A)  Duffield  0.  Creed,  5  Esp.  52. 

(t)  Cooper  V,  Turner,  2  Stark.  497  (3  E.  C.  L.  R). 
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CoMPBNSATio,  in  the  Roman  law,  corresponds  with  set-off  in  the 
English  law ;  but  the  provisions  in  the  civil  law  for  setting  one  de- 
mand against  another  are  more  liberal  and  extensive  than  those  in 
our  law  before  the  Judicature  Acts,  which  will  be  considered  here- 
after.    Compensatio  is  defined  by  the  civilians,  dbbiti  et  crbditi 

INTER  SE  CONTRIBUTIO.(a) 

Set-off  signifies  the  subtraction  or  taking  away  of  one  demand 
from  another  opposite  or  cross  demand,  so  as  to  extinguish  the 
smaller  demand  and  reduce  the  greater  by  the  amount  of  the  less, 
or,  if  the  opposite  demands  are  equal,  to  extinguish  both.  It  w^ 
also,  formerly,  sometimes  called  stoppage,  because  the  amount 
sought  to  be  set  off  was  9toppedy  or  deducted  from  the  cross  de- 
mand. 

Set-off  is  in  all  cases  useful  to  prevent  circuity  of  action ;  but 
where  one  of  the  parties  is  dead,  insolvent,  bankrupt,  or  removed 
beyond  the  jurisdiction  of  the  English  courts,  it  is  absolutely  neces- 
sary, to  prevent  gross  injustice. 

(a)  Dig.  16,  2, 1. 


866  BET-OFF  AND   MUTUAL  CBBDIT. 

r*S6f)l  *^^^  i^  flbould  seem  that  set-off  is  unknown  to  the  common 
law,  perhaps  because  it  was  thought  very  inconyenient  to 
try  two  cross  demands  in  a  single  action,  and  because,  in  the  early 
stages  of  our  jurisprudence  and  commerce,  its  necessity  was  not  so 
apparent.  Some  writers  have  indeed  held  that  there  is  such  a 
thing  as  a  set-off  by  action  at  common  law  ;{b)  but  it  is  conceived 
that  the  authorities  cited  in  support  of  this  doctrine  are  cases 
rather  of  conditional  contract,  or  of  payment,  than  of  set-off.  It 
is  true  that  Lord  Mansfield  says(<;)  that,  ^'  where  the  nature  of  the 
transaction  consists  in  a  variety  of  receipts  and  payments,  the  law 
allows  the  balance  only  to  be  the  debt;"  but  that  is  because  the 
entries  of  each  side  of  an  account  current  are  by  the  usage  and 
understanding  of  trade  mutual  payments  rather  than  mutual  cross 
demands. 

Where,  indeed,  parties  agree  that  mutual  debts  shall  be  set  off, 
that  agreement  amounts  to  payment.  But  the  law  itself  does  not 
apply  mutual  payments  in  extinguishment  of  each  other.((2) 

But  tbough  the  practice  of  set-off  was  unknown  to  courts  of  law 
before  the  statutes,  it  was  recognized  in  courts  of  equity  long  be* 
fore  ;{e)  and  the  want  of  it  at  law  was  found  productive  of  great 
injustice.  '^The  natural  sense  of  mankind,"  says  Lord  Mansfield, 
^^wad  first  shocked  at  this  doctrine  in  the  case  of  bankrupts;  thej 
thought  it  hard  that  a  person  should  be  bound  to  pay  the  whole 
that  he  owed  to  a  bankrupt,  and  receive  only  a  dividend  of  what 
the  bankrupt  owed  him." 

This  defect,  therefore,  was  supplied  in  the  case  of  bankraptcj, 
by  the  statute  4  Anne,  c.  17.(/)  Afterwards,  by  the  statutes  of 
Geo.  2,  the  same  equitable  provision  was  made  for  the  set-off  of 
debts  generally  in  the  courts  of  law,  and  especially  after  the  death 
of  one  of  the  parties.     Then  the  lords'  acts,  and  the  acts  for  the 

(5)  Montague  on  Set-off,  pp.  1,  2. 

(c)  Green  v.  Farmer,  1  W.  Bl.  651 5  4  Burr.  2214,  s.  c. 

(d)  See  the  American  authorities,  Byles  on  Bills,  6th  Anverican  od.  p.  549. 

(e)  In  equity  if  there  were  cross  demands,  one  equitably  and  the  other 
legal,  there  was  set-off,  if  there  would  have  been  set-off  at  law  had  both  the 
demands  been  legal :  Freeman  v,  Lomas,  9  Hare  109 ;  Coohrane  v.  Green,  30 
L.  J.,  C.  P.  97  ;  9  C.  B.,  N,  S.  443  (99  E.  C.  L.  R.),  s.  c.  5  Wilson  v.  Gabriel, 
4  B.  &  Smith  243  (116  £.  C.  L.  R.). 

(/)  Green  0.  Farmer,  1  W.  Bl.  651 ;  4  Burr.  2214,  s.  c 
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relief  of  insolyent  debtors,  adopted  the  same  provision  ;  and«  lastly, 
the  coarts  of  law,  anxious  to  do  justice  at  the  termination  as  well 
as  at  the  commencement  of  a  suit,  in  the  exercise  of  their  equit- 
*ab]e  jurisdiction  over  their  respective  suitors,  have  allowed  r:|cq^7-| 
the  set-off  of  costs  and  judgments. 

Id  examining  the  subject  of  set-off  and  mutual  credit  in  its  rela- 
tion to  negotiable  instruments,  let  us  consider,  first,  the  provision  of 
the  general  statutes  of  set-off;  secondly,  of  the  Bankrupt  Act  and 
the  acts  for  the  relief  of  insolvent  debtors ;  thirdly,  the  doctrine 
of  the  courts  of  equity ;  and  fourthly,  the  provisions  as  to  set-off 
under  the  Judicature  Act.  The  fifth  branch  of  the  subject  (the  set- 
off of  costs  and  judgments  in  different  courts)  is,  perhaps,  foreign 
to  the  design  of  this  treatise ;  but  it  may  be  proper  to  notice  lastly 
a  few  cases  in  which  a  stipulation,  though  not  properly  the  subject 
of  a  set-off,  is  yet  held  to  be  a  bar  t6  the  action. 

First.  The  generad  statutes  of  set-off  were  the  2  G-eo.  2,  c.  22,  s. 
13,  and  the  8  Geo.  2,  c.  24,  s.  4.  These  statutes  only  gave  a  set- 
off in  case  of  mutual  debts ;  that  is,  of  ascertained  money  de- 
man  ds.(^) 

Hence  it  followed  that  there  could  be  no  set-off  unless  the  demand 
for  which  the  action  was  brought  and  the  counter-demand  sought  to 
be  set  off  were  both  of  them  debts  properly  so  called.  Therefore, 
there  could  be  no  set-off  at  all  to  an  action  in  form  ex  delicto^  as 
trover,  nor  to  an  action  ex  contractu^  unless  brought  for  a  liquida- 
ted sum.(A)     Therefore,  also,  a  guarantee  could  not  be  set  oS,(iy 

ig)  Though  eecared  by  a  penalty,  8  Geo.  2,  c.  24,  s.  5.  See  CollinB  v.  Ool- 
line,  2  Burr.  820 ;  Lee  r.  Lester,  7  C.  B.  1008  (62  E.  C.  L.  R.). 

(h)  In  America  it  has  been  held  that  damages  are  anliquidated  where  there 
is  no  criterion  provided  by  the  parties  or  by  the  law  operating  on  the  con- 
tract, by  which  to  ascertain  the  amount.  Bat  in  Pennsylvania  and  Illinois 
an  unliquidated  cross  demand,  arising  from  a  distinct  contract,  may  be  set 
off.  This  arises  from  the  absence  of  a  separate  administration  of  equity : 
Byles  on  Bills,  6th  American  ed.  p.  543. 

(i)  Crawford  o.  Sterling,  4  Esp.  207 ;  Morley  v.  Inglis,  4  Bing.  N.  C.  58  (33 
£.  C.  L.  R.) ;  5  Scott  314,  s.  c. ;  see  Crampton  o.  Walker,  30  L.  J.,  Q.  B.  19. 

*  In  an  action  for  damages  for  negligence  in  keeping  the  plaintiff's  sheep, 
found  upon  a  special  written  contract,  the  defendant  will  not  be  permitted  to 
deduct  from  the  damages  the  compensation  which  he  claims  for  keeping  the 
sheep.    Such  compensation,  if  any  be  due,  must  be  sought  in  a  distinct  ao- 
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The  subject  of  set-off  at  law  must  be  a  legal  one,  and  not  a  mere 
equitable  debt;  and,  therefore,  the  assignee  of  a  bond  could  not 

0 

tion :  Grownin shield  v.  Robinson,  1  Mason  93.  So  no  set-off  is  admissible 
in  an  action  on  an  open  policy  of  insaranoe,  although  the  demand  be  for  a 
total  loss,  as  the  damages  are  uncertain  and  unliquidated  :  Gordon  o.  Bowne, 
2  Johns.  150.  But  premium  notes  may  be  deducted  under  an  express  stipu- 
lation in  the  policy  to  that  effect :  Cleveland  v.  Clap,  5  Mass.  201  -,  Dodge  v. 
Union  Marine  Ins.  Co.,  17  Ibid.  471.  In  an  action  for  the  recovery  of  dam- 
ages for  the  breach  of  a  warranty  in  the  sale  of  goods,  defendant  is  not  en- 
titled to  a  set-off  of  demands  against  the  plaintiff:  Wilmot  v.  Hurd,  11  Wen- 
dell 584 ;  see,  also,  Dowd  v.  Fawcett,  4  Devereux  92 ;  George  o.  Cahawba 
Railroad  Co.,  8  Alabama  234. 

An  unliquidated  demand  cannot  be  pleaded  in  set-off:  Detastett  o.  Crous- 
sillat,  2  Wash.  C.  C.  132;  State  v.  Welstead,  6  Halstead  397  ;  Hepburn  v. 
Hoag,  6  Conn.  613  ;  McCord  v,  Williams,  2  Alabama  71  ;  Woodruffs.  Laflin, 
4  Pike  527  ;  Homas  v.  MoConnell,  3  McLean  81  ;  Whitaker  o.  Robinson,  8 
Smedes  &  Marshall  349  ;  Hawks  v.  Lands,  3  Gilman  227  ;  Smith  v.  Smith,  1 
Smith  337  ;  Crenshaw  o.  Jackson,  6  Georgia  509.  Damages  resulting  from 
the  breach  of  a  contract  are  unliquidated  where  there  is  no  criterion  provided 
by  the  parties  or  by  the  law  operating  on  the  contract  by  which  to  ascertain 
the  amount  of  the  dcnnages :  McCord  v,  Williams,  2  Alabama  71.  It  is  a  general 
rule  that  where  indebitatus  assumpsit  will  lie  upon  a  simple  contract,  tiie  debt 
due  thereon  may  be  pleaded  in  set-off:  Austin  v.  Feland,  8  Missouri  309.  A 
debtor  draws  and  delivers  to  his  creditor  an  order  on  a  third  person  payable 
at  sight,  and  directs  the  amount,  when  received,  to  be  placed  to  the  credit  of 
his  account  The  creditor,  without  the  knowledge  or  assent  of  the  drawer, 
takes  the  drawee's  acceptance  payable  at  sixty  days,  and  before  the  expira- 
tion thereof  the  acceptor  dies  insolvent.  Held  that  the  drawer's  claim  against 
his  creditor  on  account  of  the  draft  was  a  claim  for  unliquidated  and  uncer- 
tain damages  for  the  failure  to  collect  it,  and  could  not  be  allowed  as  a  set- 
off in  a  suit  brought  by  the  creditor  to  recover  the  original  demand  against 
the  drawer :  Harrison  v,  Wortham,  8  Leigh.  296.  But  unliquidated  damages 
may  be  set  off,  under  the  plea  of  payment,  in  an  action  arising  from  the  same 
transaction.  It  is  admitted  in  such  cases  rather  as  an  equitable  defence  than 
in  strictness  a  set-off:  Hubler  o.  Tamney,  5  Watts  51 ;  Gogel  v.  Jacoby,  5 
Serg.  &  Rawle  117;  Henion  o.  Morton,  2  Ashmead  150;  Abercrombie  v, 
OwingB,  2  Richardson  127 ;  Turnpike  Co.  v,  Harris,  8  Humphrey  558  ;  Elliott 
V.  Heath,  14  N.  Hamp.  131.  In  Pennsylvania,  however,  an  unliquidated 
cross  demand,  arising  from  a  distinct  and  independent  contract,  may  be  set 
off :  £llmaker  v,  Franklin  Fire  Ins.  Co.,  6  Watts  &  Serg.  439 ;  Phillips  v, 
Lawrence,  Ibid.  150.  So  also  in  Illinois:  Edwards  v.  Todd,  1  Scam.  462; 
Kaskaskia  Bridge  Co.  v.  Shannon,  1  Gilman  15 ;  Wheeler  o.  Raymond,  5 
Cowen  231 ;  9  Ibid.  295  ;  Gilchrist  v.  Leonard,  2  Bailey  135 ;  Bell  r.  Horton, 
1  Alabama  413  ;  Carew  v.  Northrup,  5  Ibid.  367 ;  Smith  o.  Taylor,  9  Ibid. 
633  ;  Bowen  v,  Sneli,  11  Ibid.  379.  In  those  states,  however,  in  which  there 
is  no  separate  administration  of  equity,  but  the  principles  of  equity  are 
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Bet  off  tbe  amount  secnred  by  that  in8trumeDt,(2;)  but  the  indorsee 
or  assignee  of  a  bill  or  note  might  set  it  off,  because  negotiable  in- 
struments are  assignable  at  law. 

*It  must  be  a  subsisting  legal  debt;  therefore  a  debt  r^o^on 
barred  by  the  Statute  of  Limitations  cannot  be  set  off.(Z)^ 
So  a  debt,  satisfied  in  contemplation  of  law  by  a  discharge  of  the 
debtor  out  of  execution,  cannot  be  set  off.(m)  But  the  defendant 
may  set  off  a  debt  due  to  him,  though  he  have  obtained  a  verdict 
against  the  plaintiff  in  a  former  action(n)  or  a  judgment,  even 
though  he  have  taken  him  in  execution,  if  the  debtor  has  not  been 
discharged. (o)  But  the  debt  to  be  set  off  need  not  necessarily  be 
one  for  which  an  action  could  be  brought.  Therefore  an  unsigned 
attorney's  bill  may  be  set  off.(^)  And  the  debt  must  exist  not  only 
at  the  commencement  of  the  action  but  at  the  time  of  plea  pleaded, 
and  the  plea  must  aver  that  the  plaintiff  itill  is  indebted  to  the  de- 
fendant.(^) 

The  demand  must  have  been  a  debt  strictly  so  called  ;  that  is,  a 
debt  actually  due  and  payable  at  the  commencement  of  the  action.(r) 
Therefore  a  bill  or  note  cannot  be  set  off  unless  due  and  in  the  de- 
fendant's hands  before  the  issuing  of  the  writ.(9) 

(k)  Wake  v.  Tinkler,  16  East  36.  But  an  equitable  debt  might  be  set  off 
by  an  equitable  plea :  see  aniCj  p.  366,  n.  (e) ;   and  p.  2,  n.  (e) ;   and  p.  70, 

(I)  Bull.  N.  P.  180. 

(i»)  Jacques  v.  Withy,  1  T.  R.  567. 

(n)  Baskerville  v.  Brown,  2  Burr.  1229. 

(o)  Peacock  o.  Jeffrey,  1  Taunt.  426. 

(p)  Harrison  v.  Turner,  16  L.  J.,  Q.  B.  296 ;  10  Q.  B.  482  (69  E.  C.  L.  R.), 
s.  c. 

(q)  Dendy  v,  Powell,  3  M.  A  W.  442. 

(r)  Richards  v,  James,  2  Ezch.  471. 

(s)  Evans  v.  Prosser,  3  T.  R.  186  *,  and  see  Braithwaite  v,  Coleman,  4  Ne7. 
&  Man.  654. 

adopted  and  enforced  through  common  law  forms,  as  in  Pennsylvania,  adiffer- 
ent  rule  of  necessity  prevails :  Murray  v.  Williamson,  3  Binney  135  ;  Mor- 
gan V,  Bank  of  North  America,  8  Serg.  &  Rawle  ^8 ;  Beesley  v.  Crawford, 
19  Ohio  126. 

1  Gilchrist  v.  Williams,  3  Marshall  235 ;  Williams  o.  Qilchrist,  3  Bibb  49  ; 
Turnbull  v.  Strohecker,  4  McCord  210 ;  Crist  v.  Gamer,  2  Penna.  Rep.  251 ; 
Madden  v.  Madden,  2  Rep.  Const.  Court  350 ;  Jacks  v,  Moore,  1  Yeates  391. 
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And  it  must  be  a  debt  still  due  at  tbe  time  of  trial.     Therefore  it 
may  be  replied  that  since  the  plea  the  plaintiff  has  paid  the  debt.(f)^ 

{i)  Eyton  o.  Littledale,  18  L.  J.,  Ezob.  369 ;  4  Ezoh.  159,  s.  c. ;  Briscoe  v. 
Hill,  10  M.  &  W.  735. 


^  The  debt  mpst  be  existing  between  the  parties  at  the  oommencement  of 
plaintiff  ^8  suit :  Jefferson  Coanty  Bank  v.  Chapman,  19  Johns.  322 ;  Carpen- 
ter  V,  Butterfield,  3  Johns.  Gas.  145  ;  Haling  v.  Hagg,  1  Watts  Jb  Serg.  418  ; 
Goz  V.  Cooper,  3  Alabama  256 ;   Carfrew  v.  Canavan,  4  Howard,  Miss.  370; 
Kelly  V.  Qarrett,  1  Oilman  649  ;   Johnson  o.  Comstock,  6  Hill  10 ;  Whitaker 
9.  Turnbull,  3  Harrison  172;  Vamey  o.  Brewster,  14  N.  Hamp.  49;  Edwards 
V.  Temple,  2  Harrington  322.    A  permission  to  the  defendants  to  use  a  bill 
as  a  set-off,  and  to  be  liable  to  the  owner  only  in  the  event  of  his  being  able 
to  set  it  off,  is  not  sach  a  property  in  the  bill  as  makes  it  the  subject  of  set- 
off:   Adams  v.  McGrew,  2  Alabama  675;  McDonald  v,  Harrison,  12  Mis- 
souri 447.    Where  a  note,  not  negotiable,  was  assigned  for  a  valuable  con- 
sideration, and  an  action  was  brought  for  the  benefit  of  the  assignee  in  the 
name  of  the  payee,  it  was  held  that  the  maker  might  set  off  a  debt  due  to  him 
at  the  time  of  the  assignment :  Sanborn  v.  Little,  3  N.  Hamp.  539.     The  de- 
fendant sued  by  the  assignee  of  a  note  cannot  set  off  a  claim  against  the 
assignor,  unless  he  shows  that  he  held  it  at  the  time  of  the  notice  of  the 
assignment:    Ritchie  o.  Moore,   5  Munford  3^8;    Stewart  v.  Anderson,  6 
Cranch  203.    In  case  of  mutual  demands  existing  at  the  death  of*  a  decedent, 
they  may  be  set  off  in  an  action  by  the  executor  or  administrator :  Bordman 
V,  Smith,  4  Pick.  212  ;   Light  o.  Lieninger,  8  Barr  403.      In  an  action  by  an 
administrator  for  a  debt  due  to  his  intestate,  the  defendant  cannot  set  off  a 
debt  due  from  the  intestate,  purchased  by  the  defendant  after  the  death  of  the 
intestate:  Root  v.  Taylor,  20  Johns.  137.    A  debt  due  from  an  intestate  in 
his  lifetime  cannot  be  set  off  against  one  which  has  accrued  to  the  adminis- 
trator since  the  death  of  the  intestate :  Wolfersberger  17.  Bucher,  10  Serg.  & 
Rawle  10;  Colby  o.  Colby,  2  N.  Hamp.  419  ;   Fry  v.  Evans,  8  Wendell  530 ; 
Mills  o.  Lumpkin,  1  Kelly  511.    In  suits  by  or  against  executors  or  admin- 
istrators, when  the  estate  is  insolvent,  a  debt  not  due  at  the  time  of  the  death 
of  the  testator  or  intestate,  although  it  became  due  before  the  commence- 
ment of  the  suit,  cannot  be  set  off.     It  is  otherwise  if  the  estate  be  solvent ; 
in  that  case  it  makes  no  difference  that  the  debt  proposed  to  be  set  off  was 
not  due  at  the  time  of  the  death  of  the  testator  or  intestate  if  it  were  due 
when  the  suit  was  commenced  :  Rosier  v.  Exchange  Bank,  4  Barr  32 ;  see 
Rawson  v,  Conplad,  3  Barbour,  Ch.  Rep.  166  ;  Ray  o.  Dennis,  5  Georgia  357. 
There  cannot  be  a  set-off  against  a  set-off:  Ulrich  o.  Berger,  4  Watts  & 
Serg.  19  ;  Hudnall  v.  Scott,  2  Alabama  569 ;  Gable  v.  Parry,  13  Penna.  State 
Rep.  181. 

When  an  assigned  note  is  pleaded  as  a  set-off  to  a  suit  on  a  note  by  an  as- 
signee, it  must  be  averred  that  tbe  note  offered  as  a  set-off  was  assigned  to  the 
defendant  before  notice  of  the  assignment  of  the  note  sued  on  to  the  plain- 
tiff: Say  res  e.  Linkhart,  25  Indiana  145. 
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The  debts  must  be  mutual ;    for  the  statutes  only  authorize  the 
setting  off  of  mutual  debts. 

Therefore,  in  the  case  of  partnership  debts,  if  the  firm  sue,  only 
a  debt  due  from  all  the  partners  can  be  set  off.  So,  if  the  firm  be 
sued,  they  cannot  set  off  a  debt  due  to  one  or  more  of  the  partners, 
but  not  to  all.(u)  But  one  partner  may  settle  a  debt  due  to  the  firm 
by  setting  off  against  it  a  debt  due  from  himself,(2;)  and  though,  as 
it  seems,  he  should  in  so  doing  be  acting  in  fraud  of  his  co-partners. 
*The  debts  and  credits  of  a  firm  survive  at  law  to  the  sur-  p^q/,q-, 
viving  partner,  and  a  court  of  law  would  not  take  notice  ^  ^ 
of  his  equitable  claims  and  liabilities.  His  separate  debts  and  cred- 
its and  his  debts  and  credits  as  representative  of  the  firm  are  con- 
sidered as  of  the  same  nature,  and  may,  therefore,  be  set  off  against 
one  another.  Thus,  when  a  surviving  partner  sues  for  a  partner- 
ship debt,  a  separate  debt  due  from  him* may  be  set  off.  So,  when 
he  sues  for  his  separate  debt,  a  debt  due  from  the  former  partner- 
ship may  be  set  off.  When  he  is  sued  for  a  partnership  debt,  he 
may  set  off  a  debt  due  to  him  individually ;  and  when  he  is  sued 
for  a  separate  debt,  may  set  off  a  debt  due  to  the  firm.(y)  And  if 
one  of  two  joint  contractors  is  sued  alone,  he  may  plead  in  bar  that 
the  promises  were  made  by  him  and  another  jointly,  and  that  a  set- 
off is  due  from  the  plaintiff  to  him  and  his  co-contractors.(2r)^ 

(u)  But  the  Roman  law  was  otherwise ;  one  partner  might  claim  a  setoff 
dae  to  bis  partner  ^*  ex  causH  societatis :"  Dig.  45,  2,  10 ;  Gujacius  in  God.  4^ 
31,9. 

(x)  Wallace  o.  Kelsall,  7  M.  &  W.  264. 

isf)  Slipper  v.  Stidetone,  1  Esp.  47  ;  5  T.  R.  493,  s.  e. 

(s)  Stackwood  v.  Dunn,  3  Q.  £.  822  (43  £.  G.  L.  R.). 

^  A  joint  debt  cannot  be  set  off  against  a  separate  debt  nor  a  separate  debt 
against  a  joint  debt:  McDowell  r.  Tjson,  14  Serg.  &  RawleSOO;  Porter  v. 
Nekerris,  4  Randolph  359 ;  Howe  p.  Sheppard,  2  Sangier  409 ;  Wood  v, 
Garlisle,  6  N.  Ham  p.  27 ;  Henderson  tr.  Lewis,  9  Serg.  &  Rawle  279 ;  State 
Bank  v.  Armstrong,  4  DeTcreuz  579 ;  Vose  n.  Philbrook,  3  Story  335 ;  Bullard 
r.  Dorsey,  7  Smedes  &  Marshall  9 ;  Albright  v,  Aldrioh,  2  Texas  166;  Burg* 
win  9.  Babcdck,  11  Illinois  28.    One  of  several  defendants  who  are  saed 
upon  a  joint  note  may  set  off  a  demand  due  to  himself  from  the  plaintiff 
against  the  demand  due  upon  the  joint  note ;  Powell  v,  Hogue,  8  B.  Monroe 
443.     Where  a  note  was  made  payable  to  one  of  a  firm  for  partuership  prop- 
erty, and  passed  to  a  creditor  of  the  firm,  to  whose  use  a  suit  was  brought 
in  which  set-off  was  pleaded  of  individual  notes  of  the  payee,  held  compe- 
tent to  show  in  answer  that  the  note  was  by  fraud  or  mistake  made  payable 
to  one  of  the  firm :  Bourne  v,  Wooldridge,  10  B.  Monroe  492.    One  of  two 
35 
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The  indorsee  of  an  overdne  note  is  not  liable  to  the  set-off  of  a 
debt  due  from  his  indorser  to  the  maker.(a)^ 

To  examine  minutely  what  are  mutual  debts  when  the  characters 
of  principal  and  agent,  of  executors  and  admini8trator8,(ft)  and  of 
husband  and  wife  intervene,  would  be  to  deyiate  from  our  main 
subject.(c)* 

(a)  BarroQgh  v.  Moss,  10  B.  ft  C.  558  (21  £.  0.  L.  R.) ;  and  see  p.  170. 

(b)  See  Blakesley  v,  Smallwood,  8  Q.  B.  538  (55  £.  C.  L.  R.) ;  Rees  t. 
Watts,  11  Exch.  410;  Mardall  v.  Thellusson,  6  £.  &  B.  976  (88  E.  C.  L.  K). 

(c)  See,  however,  Byles  on  Bills,  6th  Amerioan  ed.  p.  548. 

defendants  may  set  off  a  debt  due  to  him  by  the  plaintiff,  unless  there  is 
some  superior  equity  in  a  third  person :  Stewart  o.  Coulter,  12  Serg.  ft  Rawle 
252  ;  Ohilderson  v,  Hammond,  9  Serg.  ft  Rawle  68.  One  of  several  partners 
sued  for  a  separate  debt  may  set  off  a  debt  due  by  the  plaintiff  to  the  firm, 
provided  that  it  appears  that  the  set-off  is  made  with  the  express  assent  of 
the  other  partners  and  the  plaintiff  is  insolvent :  Wrenshall  v.  Cook,  7  Watts 
464.     See  Craig  v.  Henderson,  2  Barr  261. 

^  Id  what  cases  set-off  is  allowed  against  the  indorsee  of  claims  against 
•the  maker  of  a  note  indorsed  after  maturity :  Collins  v.  Allen,  12  Wendell 
356 ;  Sargent  v,  Southgate,  5  Pick.  312  ;  Driggs  v.  Rockwell,  11  Wendell  504 ; 
Huge  V.  Large,  2  Barr  103 ;  Unsold  v.  Stephenson,  33  Mbsouri  161 ;  Ander- 
son 17.  Busteed,  5  Duer  485 ;  Bond  v.  Fitspatrick,  4  Gray  89 ;  Williams  v. 
Banks,  11  Maryland  198;  Kilonan  v.  White,  6  Florida  45;  Shipman  v.  Rob- 
bins,  10  Iowa  208  ;  Odiorne  v.  Woodman,  39  New  Haidpshire  541 ;  Phipps 
17.  Shegogg,  30  Mississippi  241. 
«'  Uurlbut  t7.  Insurance  Co.,  2  Sumner  471 ;  MoKinney  o.  Bellows,  3  Black- 
ford 31 ;  Scott  V,  Rivers,  1  Stewart  ft  Porter  19 ;  Durrock  t7.  Hay,  2  Yeatee 
208  ;  Morrison  v.  Furnham,  1  Marshall  41 ;  Wain  v.  Wiikins,  4  Yeates  461 ; 
Gordon  v,  Bowne,  2  Johns.  150 ;  Warner  v.  Barker,  3  Wendell  400 ;  Pitkin 
17.  Pitkin,  8  Conn.  325 ;  BuUard  v,  Dorsey,  7  Smedes  ft  Marshall  9 ;  Minifee 
t7.  Ball,  2  English  520;  Hilliard  v.  Walker,  11  Illinois  644.  A  claim  against 
the  plaintiff  in  a  representative  capacity  cannot  be  set  off  in  a  suit  brought 
in  an  individual  capacity :  Grew  v,  Burditt,  9  Pick.  265 ;  Snow  v»  Conant,  8 
Verm.  308 ;  Cummings  v.  Williams,  5  J.  J.  Marshall  384 ;  Wright  t7.  Rogers, 
^  McLean  229.  Claims  against  an  agent,  known  to  be  such  when  the  con- 
tract upon  which  suit  is  brought  was  entered  into,  cannot  be  set  off  against 
a  debt  due  the  principal :  Wilson  r.  Codman,  3  Cranch  193  ;  Gordon  v.  Church, 
2  Caines  399 ;  Broune  v.  Robinson,  2  Caines*  Cas.  341 ;  Foster  v.  Hoyt,  2 
Johns.  Cas.  327  ;  Carman  v.  Garrison,  13  Penna.  State  Rep.  158.  A  claim 
of  a  surviving  partner  is  liable  to  a  setK>ff  of  his  individual  debt,  unless  there 
be  some  equitable  interest  in  another,  which  a  court  of  law  can  protect : 
Lewis  V,  Culbertson,  11  Serg.  ft  Rawle  48  ;  Meader  v.  Scott,  4  Vermont  26 ; 
€owder  v.  Elliott,  2  Missouri  60;  Holbrook  o.  Lackey,  13  Metcalf  132.  In 
an  action  upon  a  promissory  note  against  principal  and  surety,  a  demand  due 
from  the  plaintiff  to  the  principal  may  be  set  off:  Mahurin  v,  Pearson,  8  N. 
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If  a  note  be  given  to  a  married  woman,  the  husband  may,  as  we 
have  seen,  either  sue  alone  or  join  his  wife.  If  he  sue  in  his  own 
name,  he  is  not  liable  to  a  set-off  due  from  his  wife  dum  solaj  bat 
he  is  to  a  set-off  dne  firom  himself.((2)  If  he  join  her,  it  wonld 
seem,  he  is  liable  to  a  set-off  dae  from  his  wife,  but  he  is  not  to  one 
dne  from  himself.  (^^ 

The  general  statutes  of  set-off  are  permissive,  not  imperative. 
Therefore,  if  a  defendant  have  a  cross-demand,  he  may  either  set  it 
off  or  bring  a  cross-action  for  it  at  his  option.(/)' 

And  he  may  (supposing  his  demand  to  be  greater  than  the  de- 
mand against  which  he  sets  it  off)  plead  his  set-off  and  bring  an 
action  at  the  same  time  for  the  same  sum.  If  he  has  a  verdict  in 
the  action  where  he  is  plaintiff  and  also  *a  verdict  on  his 
plea  of  set-off  in  the  action,  where  he  is  defendant,  he  must  ^  ^ 
consent  to  reduce  his  verdict  in  the  action  where  he  is  plaititiff  by 
the  amount  to  which  he  has  made  his  set-off  available  in  the  action 
where  he  is  defendant.  (^) 

(d)  BarroQgh  v.  Mobs,  10  B.  &  0.  558  (21  £.  G.  L.  R.). 

(e)  Ibid. ;  see  ante.  Married  Women,  pp.  64-69 ;  and  Ord.  XYII.  r.  4. 
(/)  Baskeryille  o.  Brown,  2  Burr.  1229. 

[g)  Baskerville  ».  Brown,  2  Burr.  1229.  By  36  &  37  Vict.  o.  66,  s.  24,  pt 
3,  a  defendant  may  have  ji^dgment  for  the  balance  in  his  favor,  if  there  be 
any. 

Hamp.  539 ;  Harrison  o.  Henderson,  4  Georgia  198 ;  Contra :  Woodruff  v. 
State,  2  English  333.  So  in  an  action  against  the  surety  alone,  such  set-off 
may  be  made  with  the  assent  of  the  principal :  Lynch  o.  Bragg,  13  Alabama 
773. 

^  Where  a  suit  has  been  brought  by  husband  and  wife  for  the  rent  of  prem- 
ises belonging  to  the  wife,  the  tenant  may  set  off  a  demand  against  the  hus- 
band alone :  Ferguson  v.  Lothr6p,  15  Wendell  625 ;  Wishart  v.  Downey,  15 
Serg.  &  Rawle  77.  In  an  action  by  husband  and  wife  for  a  legacy  left  to  the 
wife  "  for  her  own  use,"  a  debt  due  from  the  husband  to  the  testator  cannot 
be  set  off:  Jamison  v.  Brady,  6  Serg.  &  Rawle  466.  The  debt  of  the  hus- 
band cannot  be  set  off  after  divorce,  though  the  wife's  claim  accrued  during 
coverture :  Fink  o.  Hake,  6  Watts  131. 

'  The  law  does  not  apply  mutual  debts  in  extinguishment  of  each  other : 
Carmalt  9.  Post,  8  Watts  410 ;  Post  v.  Oarmalt,  2  Watts  &  Serg.  70;  Ulrich 
9.  Berger,  4  Ibid.  19  ;  Morton  v,  Bailey,  1  Scam.  213.  A  set-off  is  in  the  nature 
of  a  cross-action,  and  may  be  withdrawn  in  analogy  to  suffering  a  non-suit, 
where  the  evidence  is  found  to  be  too  weak  to  support  it ;  but  like  a  non-suit, 
Uie  withdrawal  of  it  ought  to  be  explicit :  Muir^ad  o.  Fitspatriok,  5  Watts 
&  Serg.  506. 
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A  discharge  under  the  iDsolvent  debtors  act  must  have  been  re- 
plied 8peciall7.(A) 

Under  the  informal  replication  that  the  plaintiff  never  was  in- 
debted he  could  not  prove  payment,  as  he  might  under  the  common 
replication  that  he  was  not,  nor  is,  indebted.(t)  The  plaintiff  might 
under  the  common  replication  show  want  of  mutualitj.(jf ) 

If  a  defendant  does  not  deliver  particulars  of  a  set-off  in  compli- 
ance with  a  judge's  order,  he  may  be  precluded  from  giving  evidence 
of  it  at  the  trial.(A) 

Secondly,  Set-off  under  the  bankruptcy  act. 

Set-off  in  bankruptcy  was  first  given  by  the  4th  Anne,  c.  17,  s. 
11,  re-enacted  by  5  Geo.  2,  c.  38.  These  statutes  enact  that  the 
mutual  credit  must  have  been  before  the  bankruptcy;  and  therefore 
it  was  decided,  where  a  debtor  to  the  estate  claimed  to  set  off  notes 
of  the  bankrupt,  that  it  was  for  him  to  show  that  he  took  the  notes 
before  the  act  of  bankruptcy.(2)  The  46  Geo.  8,  c.  135,  s.  3,  enacted 
that  one  debt  or  demand  might  be  set  off  against  another,  notwith- 
standing a  prior  act  of  bankruptcy,  provided  the  credit  were  given 
to  the  bankrupt  two  months  before  the  date  of  the  commission,  and 
provided  the  person  claiming  the  set-off  had  no  notice  of  an  act  of 
bankruptcy,  or  that  the  bankrupt  was  insolvent,  or  had  stopped 
payment  The  6  Geo.  4,  c.  16,  s.  60  (repealed,  but  re-enacted  by 
the  12  &  13  Vict.  c.  106,  s.  171),(m)  went  still  further  and  allowed 
all  debts  to  be  set  off,  whether  contracted  before  or  after  the  act 
r*37l1  *^^  bankruptcy,  provided  no  notice  of  a  specific  act  of  bank- 
ruptcy when  the  credit  was  given  can  be  brought  home  to 

(h)  Ford  ».  Dornford,  8  Q.  B.  583  (55  E.  C.  L.  R.). 

(i)  Stockbridge  v.  Sussams,  3  Q.  B.  239  (43  £.  G.  L.  R.) ;  Miller  v.  Atlee, 
3  Exch.  799. 

(j)  Arnold  v.  Bainbrldge,  9  Exch.  153. 

(k)'  Ibbett  V.  Leaver,  16  M.  &  W.  770  j  Young  v.  Geiger,  18  L.  J.,  C.  P.  43 ; 
6  C.  B.  552  (60  E.  C.  L.  R.),  8.  c. 

(I)  Marsh  v.  Chambers,  2  Stra.  1234  ^'Dickson  v.  Evans,  6  T.  R.  57 ;  Oagh- 
terlony  v,  Easterby,  4  Taunt.  888 ;  Moore  v.  Wright,  6  Taunt.  517  (1  £.  C. 
L.  R.) ',  2  Marsh.  209,  s.  c. ;  In  re  Ryder,  L.  R.,  6  Chan.  Ap.  413 ;  40  L.  J. 
63. 

(m)  Not  repealed  or  altered  in  this  respect  by  the  24  &  25  Vict  c.  134,  or 
the  32  &  33  Vict.  o.  71. 
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the  debtor.     In  case,  therefore,  of  a  country  banking-hoase  stop- 
ping payment,  there  does  not  now  seem  any  necessary  legal  objec- 
tion  to  a  set-off  by  the  debtors  of  a  firm,  of  notes  bought  up  by 
them  in  the  interval  between  the  stopping  payment  and  the  issuing 
of  the  commission.     If,  indeed,  when  the  doors  and  windows  of  a 
bank  are  closed,  the  bankers  either  withdraw  from  the  bank  or  shut 
themselves  up  in  it,  and  so  avoid  any  communication  with  their 
creditors,  they  commit  an  act  of  bankruptcy  by  keeping  hotue  or 
absenting  theriuelves  with  intent  to  defeat  their  creditors.(n)     But 
if,  on  stopping  payment  and  closing  the  bank,  they  are,  from  ill- 
ness, unable  to  be  seen,  or  the  creditors  are  referred  to  them  at 
their  banking-house,  or  at  their  private  houses,  the  mere  circum- 
stance  of  stopping  payment  is  not  an  act  of  bankruptcy ;  and  notes 
taken  by  a  debtor  to  the  firm,  after  knowledge  that  the  firm  had 
stopped  payment,  may  be  set  ot[,{o)    Notice  of  acts  of  bankruptcy 
by  some  members  of  a  banking  firm,  without  notice  of  an  act  of 
bankruptcy  by  another  member,  will   take  away  the  right  to  set 
oS.{p)   But  a  man  cannot  buy  up  and  set  off  notes  and  bills,  known 
by  him  to  have  been  given  by  the  bankrupts  for  the  accommodation 
of  other  persons.(;)     Where  an  indorser  of  a  bill  subsequently  be- 
came the  holder,  the  intervening  party  having  become  bankrupt, 
the  claim  on  the  bill  can  be  set  off  against  the  liability  on  the  in-  * 
dorsement.(r) 

A  debtor  to  the  bankrupt's  estate  cannot  set  off  a  bill  or  note 
transferred  to  him  by  the  real  owner,  even  before  the  bankruptcy, 
for  the  mere  purpose  of  being  set  off  against  a  demand  by  the  bank- 
rupt's estate,  so  that  the  real  owner  might  receive  20s,  in  the 
pound.(a)  For  in  such  a  ewe  the  debtor  is  a  mere  trustee  for  others, 
and  having  no  real  cross-demand  of  his  own  against  the  estate, 
cannot  be  allowed  to  set  off  another  man'8.(f)     But  if  the  notes 

(n)  Gumming  v.  Bailey,  6  Bin^.  363  (19  E.  C.  L.  R.) ;  4  Moo.  &  P.  36,  s.  c. 

(o)  Hawkins  v,  Whitten,  10  B.  &  C.  217  (21  E.  0.  L.  R.) ;  5  Man.  &  R.  219, 
8.  c. ;  Dickson  v.  Cass,  1  B.  &  Ad.  343  (20  £.  0.  L.  R.). 

(p)  Dickson  v.  Cass,  1  B.  &  Ad.  343  (20  £.  C.  L.  R.) ;  and  8#e  Graven  v. 
Edmondson,  6  Ring.  734  (19  £.  G.  L.  R.) ;  4  Moo.  &  P.  622,  s.  c. 

(q)  Ex  parte  Stone,  1  G.  ft  J.  191. 

(r)  Mackinnon  r.  Armstrong;,  L.  R.,  2  Ap.  Ga.  531. 

(s)  Fair  v,  M*Ivor,  16  East  130 ;  Lackington  v.  Gombes,  6  Ring.  N.  G.  71 
(37  E.  G.  L.  R.) ;  8  Scott  31"2,  s.  c. 

(t)  Forster  v.  Wilson,  12  M.  &  W.  191. 
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r*3721  ^^^^  handed  *over  to  the  debtor  to  the  estate  for  an  ante* 
cedent  debt  dae  to  him  from  the  owners  of  the  notes,  they 
may  be  set  off.(ti)  Mere  legal  debts,  without  any  beneficial  interest 
in  the  creditor,  may  be  set  off  under  the  general  statutes  of  set-off, 
but  not  under  the  mutual  credit  clause.  *'The  object  of  the  mu- 
tual credit  clause,"  says  Park,  B.,  ^Ms  to  do  substantial  justice 
between  the  parties,  where  a  debt  is  really  due  from  the  bankrupt 
to  the  debtor  to  his  estate,  "(v) 

Nor  can  the  former  assignees  or  present  trustees  of  the  bankrupt 
deprive  a  man  of  a  set-off  once  ezisting.(a;) 

We  have  seen  that  the  former  statutes  of  set-off  only  authorised 
a  set-off  of  mutual  debts;  but  the  bankrupt  acts  have  long  author- 
ized the  set-off  of  mutual  ereditSj  as  well  as  of  a  mutual  debt.  The 
recent  act,  82  &  38  Vict.  c.  71,  s.  39,  introduced  a  set-off,  not  only 
where  there  have  been  mutual  debts  and  credits  but  mutual  deal-- 
inga. 

It  has  been  decided  that  the  term  mutual  credit  is  more  compre- 
hensive than  the  expression  mutual  debts. 

In  the  first  place,  it  has  been  held  that  credit  need  not  neces- 
sarily be  of  money.  Therefore,  where  a  trader,  being  indebted  to 
a  packer  on  a  note  of  hand,  sent  him  certain  goods  to  pack,  the 
trader  having  become  bankrupt,  Lord  Hardwicke  thought  that  the 
packer  was  entitled  to  set  off  against  the  price  of  the  goods,  not 
only  the  charge  for  packing,  but  the  money  due  on  the  note.(y) 
This  decision,  however,  goes  further  than  any  other,  and  was  quali- 
fied very  soon  after  by  the  same  learned  per8on.(2)  The  law  is  now 
taken  to  be  that,  in  order  to  set  off  go<M[s,  the  property  must  have 
been  deposited  with  an  authority  to  turn  it  into  money ;  in  other 
words,  the  mutual  credit  Qiust  be  such  as  was  intended  to  terminate 
in  a  debt.(a)     Therefore  it  has  been  held  that  where,  in  consider- 

(m)  Foster  v.  Wilson,  12  M.  &  W.  191. 

(v)  Ibid. 

(x)  Edmeads  o.  Newman,  1  B.  &  C.  418  (8  E.  0.  L.  R.) ;  BoUand  v.  Nash, 
8  B.  &  C.  105  (15  E.  C.  L.  R.). 

{y)  Ex  parte  Deeze,  1  Atk.  228. 

(z)  Ex  parte  Ockenden,  1  Atk.  235. 

(a)  Glennie  r.  Edmunds,  4  Taunt  775  ;  Rose  v.  Hart,  8  Taant  499  (4  £. 
0.  L.  R.) )  2  Moo.  547,  s.  c.  *,  Easum  v.  Oato,  5  B.  &  Al.  861  (7  E.  C.  L.  R.) ; 
1  Dowl.  &  R.  530 ;  Sampson  o.  Barton,  2  B.  &  B.  89  (6  E.  0.  L.  R.) ;  Rassell 
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atioA  of  the  bankrupt's  acceptance,  defendant  promised  to  indorse 
a  bill    to    the    bankrupt,   such   promise   was  not   a  subjeot   of 
^BKitual  credit.(i)    And  the  mutual  credit  must  have  act-    r^coyo-i 
ally  existed  between  the  bankrupt  himself  and  the  other 
party.(c) 

There  may  be  mutual  credit  in  bankruptcy,  though  one  of  the 
debts  constituting  it  be  not  due ;  as  if  it  be  a  bond,  bill  or  note 
payable  at  a  future  day.({2) 

An  acceptance  of  the  bankrupt's  may  be  set  off  as  an  ingredient 
in  mutual  credit,  notwithstanding  that  it  was  not  due  at  the  time 
of  the  bankruptcy,  and  was  in  the  hands 'of  an  indorsee.(6) 

And  where  a  bill  is  indorsed,  credit  may  be  deemed  to  be  given 
to  the  indorser  as  well  as  to  the  acceptor,  and  therefore  if  the  in- 
dorser  become  bankrupt,  the  indorsement  may  be  an  ingredient  in 
mutual  credit.(/)  A  bill  accepted  for  the  accommodation  of  the 
bankrupt  is  within  the  mutual  credit  clause,(^)  and  may,  under 
that  elatise^  be  set  off  against  a  demand  by  the  trustees  in  bank- 
ruptcy for  money  had  and  received  to  their  use  after  the  bank- 
niptcy.(A) 

V.  Bell,  8  M.  <Sb  W.  277.  A  mere  liability  is  insufficient :  Abbott  v.  Hicks,  5 
Bing.  N.  C.  578  (35  E.  C.  L.  R.)- 

(6)  Rose  V.  Sims,  1  B.  &  Ad.  521  (20  £.  C.  L.  R.) ;  but  see  Gibson  v.  Bell, 
1  Bing.  N.  C.  743  (27  E.  C.  L.  R.) ;  1  Scott  712,  s.  c. 

(e)  Young  v.  Bank  of  Bengal,  1  Moore's  P.  C.  C.  150.  Bat  as  to  this  case, 
see  Naoroji  v.  Chartered  Bank  of  India,  L.  R.,  3  G.  P.  444. 

(d)  Ex  parte  Prescott,  1  Atk.  230 ;  Atkinson  v.  Elliott,  7  T.  R.  378.  But 
the  mutual  credit  must  have  existed  before  the  bankruptcy ;  thus  a  bill  drawn 
by  the  debtor  and  accepted  by  the  creditor  after  debtor  had  executed  a  deed 
of  assignment,  but  before  registry  thereof,  cannot  be  set  off  against  debtor's 
previous  acceptance,  inasmuch  as  at  the  dcUe  of  the  deed  there  was  no  mutual 
credit :  Ex  parte  Ryder,  L.  R.,  6  Chan.  Ap.  413  *,  40  L.  J.  63 ;  Selby  v.  Graves, 
L.  R„  3  C.  P.  594. 

(e)  ColUns  v.  Jones,  10  B.  &  C.  777  (21  E.  C.  L.  R.) ;  Bollard  v.  Nash,  8  B. 
t  C.  105  (15  £.  0.  L.  R.) ;  2  Man.  &  R.  189,  s.  c. ;  Russell  v.  Bell,  8  M.  & 
W.  277. 

(y )  Alsager  r.  Ourrie,  12  M.  ft  W.  755 ;  and  see  Starey  o.  Burns,  7  East 
*  435 ;  flee  Young  r.  Bank  of  Bengal,  1  Moore's  Privy  Council  Cases  150. 

(g)  Smith  v.  Hodson,  4  T.  R.  211 ;  Ex  parte  Bayle,  Cooke's  Bkt.  Law  542  -, 
EzparU  Wagstaff,  13  Yes.  65  ;  Bittleston  o.  Timmis,  14  L.  J.,  C.  P.  117  -,  1 
C.  B.  389  (50  E.  C.  L.  R.),  s.  c. 

{h)  Bittleston  o.  Timmis,  and  see  Hume  v,  Muggleton,  3  M.  &  W.  30.  The 
mistake  in  the  marginal  note  of  that  case  is  corrected  in  Bittleston  v.  Timmis, 
ubi  supra. 
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It  is  not  necessary,  to  constitute  mntaal  credit,  that  the  parties 
both  intended  there  should  be  mutual  credit ;  it  is  sufficient  though 
one  take,  by  indorsen^ent  from  a  third  party,  the  note  or  acceptance 
of  another  without  his  knowledge.(t) 

*But  where  goods  or  bills  are  deposited  with  a  direction 
*-  -'to  turn  them  into  money  and  apply  the  proceeds  in  a  par- 
ticular manner,  if  the  party  receiying  the  property  is  guilty  of  a 
breach  of  trust  he  cannot  claim  the  benefit  of  a  set-off  under  this 
section. (y) 

When  a  man's  private  account  at  a  bank  was  overdrawn,  but 
there  was  a  balance  on  a  trust  account  which  he  kept  there  also 
under  a  different  name,  it  was  held  that  the  banker  who  had  notice 
of  the  trust  could  not  set  off  the  balance  against  the  deficit.(£) 

# 

But  mutual  credit  will  not  destroy  a  lien  created  by  express  con- 
tract. 0.  held  M.'s  acceptance  for  242.,  and  sent  M.  an  article  to 
be  repaired  by  him.  It  was  agreed  that  C.  should  pay  M.  the 
amount  of  the  repairs  in  ready  money.  Before  the  repairs  were 
completed  M.  became  bankrupt.  Held  that  C.  could  not,  by  virtue 
of  his  cross-demand  on  the  acceptance,  sue  M.'s  assignees  in  trover 
for  the  article  before  paying  the  amount  of  repairs.(Z) 

Set-off  in  bankruptcy  may  be  either  in  an  action  at  law  or  before 
the  Court  of  Bankruptcy. 

A  set-off  under  the  bankruptcy  act  is  available  in  all  actions, 
whether  for  debt  or  damages.  No  plea  or  notice  was  formerly 
necessary,  though  it  was  usual  to  plead  or  give  notice  as  under  the 
general  statutes.  But  by  Rule  8,  T.  T.  1853,  re-enacting  R.  H., 
4  Will.  4,  mutual  credit  must  be  pleaded.  Where  the  assignees  or 
trustees  affirm  the  bankrupt's  dealings,  they  let  in  his  set-off.(97») 
An  assignment  under  the  old  insolvent  debtors  act  had  no  rela- 

(t)  Hankey  v.  Smith,  3  T.  R.  507. 

(j)  Key  V,  Flint,  8  Taunt.  21  (4  E.  G.  L.  R.) ;  1  Moo.  451,  s.  c. ;  Ex  parte 
Flint,  1  Swanst  30 ;  Buchanan  v.  Findlay,  9  B.  &  G.  738  (17  £.  G.  L.  R.) ;  4 
M.  &  Ry.  593,  s.  c. 

(k)  In  re  GrOBS,  L.  R.,  6  Gh.  App.  632. 

(;)  Glarke  v.  Fell,  4  B.  &  Ad.  404  (24  E.  G.  L.  R.) ;  1  Nev.  &  Man.  244, 

8.  C. 

(m)  Smith  v.  Hodson,  4  T.  R.  211. 
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tion  back  to  th«  commencement  of  the  imprisonment,  and  therefore 
the  assignees  having  declared  on  a  sale  by  the  insolvent,  after  the 
imprisonment,  and  before  the  assignment,  not  on  a  sale  by  them- 
Belves,  were  subject  to  the  defendant's  set-off  against  the  insol- 
yeDt.(n) 

To  an  action  for  a  debt  dae  to  the  assignees  in  their  official  char- 
acter, the  defendant  cannot  plead  a  set-off  due  from  the  bankrupt 
before  his  bankruptcy. (o)  But  such  a  *8et-off  may  be  the  p^q^r-i 
subject  of  mutual  credited?)  A  garnishee  could  not  set  ^  ^ 
off  a  debt  due  to  him  from  the  judgment  creditor.(^) 

But  where,  there  being  no  bankruptcy,  a  company  in  process  of 
winding  up  held  acceptances  of  S.,  not  yet  due,  but  S.,  the  acceptor, 
held  bills  drawn  and  indorsed  by  the  company,  which  bills,  the 
drawees  having  refused  acceptance,  had  therefore  become  a  present 
debt  due  from  the  company  to  S.,  it  was  held  on  appeal  that  the 
official  liquidator  of  the  company  had  a  right  to  negotiate  the  ac- 
ceptances of  S.,  because  there  was  no  mutual  credit,  the  case  not 
being  within  the  provisions  of  the  bankruptcy  act.(r) 

Thirdly,  Set-off  in  equity. 

The  jurisdiction  of  courts  of  equity  in  set-off  did  not  depend  on 
the  statute  law ;  it  existed  before  any  act  of  Parliament  on  the  sub- 
ject ;  and  has,  since  the  statutes,  been  exercised  in  cases  which  they 
will  not  reach.(9) 

Thus,  where  A.  S.  directed  her  bankers  to  invest  a  sum  of  money 
in  the  public  funds,  which  they  led  her  to  believe  they  had  done, 
when  in  fact  they  had  not,  A.  S.  afterwards  joining  her  brother  J. 
S.  in  a  joint  and  several  note  to  the  bankers  for  money  advanced 
by  them  to  J.  S.,  and  the  bankers  failing,  Lord  Eldon  directed  the 
sum  due  to  A.  S.  to  be  set  off(^)  against  the  demand  in  a  suit  by 
the  assignees  against  J.  S. 

(n)  Sims  v.  Simpson,  1  Bing.  N.  0.  306  (27  E.  C.  L.  R.). 

(o)  Groom  v.  Mealey,  2  Bing.  N.  0. 138  (29  £.  0.  L.  R.) ;  2  Scott  171,  s.  o. ; 
Wood  V.  Smith,  4  M.  &  W.  522. 

(j>)  See  Bittleston  v.  Timmis,  14  L.  J.,  C.  P.  117;  1  C.  B.  389  (50  E.  C.  L. 
R.). 

(q)  Sampson  v.  L.  &  S.  W.  Railway,  L.  R.,  10  Q.  B.  28. 

(r)  In  re  Commercial  Bank  of  India,  L.  R.,  1  Oh.  App.  538.  See  Jn  re 
Agra  and  Mastennan,  L.  R.,  3  Eq.  337. 

(s)  Stoiy's  Equity  Jarispmdence,  s.  1435. 

{i)  Ex  parte  Stevens,  11  Yes.  24 ;  a^d  see  Ex  parte  Hansom,  12  Yes.  346. 
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Equity  would  not  relieve  a  party  who  neglected  to  plead  a  det-off 
at  law.(ti)  But  if  the  set-off  were  a  mere  equitable  demand,  not 
available  at  law,  equity  would  a8sist.(t;) 

A  defendant  in  an  action  may  now  set  off  or  set  up  by  way  of 
counter-claim  any  right  or  claim  whether  sounding  in  damages  or 
not,  and  such  set-off  or  counter-claim  is  to  have  the  effect  of  a  state- 
ment of  claim  in  a  cross-action.  The  cross-claim  may,  however,  if 
inconvenient  or  not  properly  ^allowable,  be  struck  out  on 
^  -I  the  application  of  the  plaintiff,(t«r)  before  trial,  to  a  court  or 
judge. 

The  relief  claimed  by  a  defendant  or  the  counter-claim  made  by 
him  must  be  stated  specifically,  and  when  he  relies  upon  any  facts 
to  support  such  set-off  or  counter-claim,  he  must,  in  his  statement 
of  defence,  state  specifically  that  he  does  so  by  way  of  set-off  or 
counter-claim. (^) 

Distinct  grounds  of  set-off  must  be  separately  and  distinctly 
stated,(^)  and  each  allegation  in  a  counter-claim  is  entitled  to  a  spe- 
cific an8wer.(2;)  Where  a  defendant  raises  a  counter-claim  against 
the  plaintiff  along  with  others,  he  must  set  forth  in  the  title  of  his 
defence  the  names  of  all  such  persons,  and  must  deliver  his  defence 
to  such  of  them  as  are  parties  to  the  action,  within  the  prescribed 
period.(a)  Should  the  set-off  or  counter-claim  be  established  for  a 
greater  amount  than  that  claimed  by  the  plaintiff,  the  defendant 
may  have  judgment  in  his  favor  for  such  balance.(6) 

It  will  thus  be  seen  that  a  defendant  in  an  action  may  avail  him- 
self of  any  claim  he  may  have  a^inst  the  plaintiff  which  would 
support  a  cross-action,  and  is  not  confined  to  claims  against  the 

(tt)  Ex  parte  Ross,  Buck.  127. 

(v)  Townrow  v,  Benson,  3  Mad.  203.  An  equitable  set-off  could  be  pleaded 
by  way  of  equitable  plea  in  an  action  at  law.  And  see  Cochrane  v.  Green,  9 
C.  B.,  N.  S.  443  (99  E.  C.  L.  R.) ;  30  L.  J.,  C.  P.  79,  s.  c. 

(w)  Ord.  XIX.  r.  3 ;  Newell  v.  National  Provincial  Bank,  L.  R.,  1  C.  P.  D. 
496,  where  a  debt  accruing  after  the  death  of  the  intestate  was  not  allowed 
to  be  set  off  against  a  claim  due  to  him  in  his  lifetime  ',23  &  24  Vict  c  38, 

8.14. 

(x)  Ord.  XIX.  rr.  8  &  10. 

(y)  Ibid.  r..9. 

(«)  Ibid.  rr.  20  A  21. 

(a)  Ord.  XXII.  r.  5.    Eight  days,  unless  extended  under  Ord.  LVII.  r.  6. 

(h)  Rule  10. 
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plaintiff  solely,  bnt  may  join  those  against  the  plaintiff  jointly  with 
others,  provided  he  take  the  proper  steps  in  pleading.  A  party 
named  in  a  counter-claim  cannot  counter-claim  against  the  defend- 
ant.(c) 

There  are  cases  in  which  a  stipulation  between  the  parties,  though 
not  the  subject  of  a  set-off,  is  a  bar  to  the  action. 

A  release  is,  as  we  haye  seen,  a  discharge  of  the  action,  whether, 
at  the  date  of  the  release,  the  bill  were  due  or  not.  And  a  covenant 
not  to  sue  at  all  is  equivalent  to  a  release.  So,  a  release  upon  con- 
dition or  a  general  covenant  not  to  sue  upon  condition  are  each  of 
them,  after  condition  performed,  a  good  defence.  But  a  covenant 
not  to  sue  for  a  certain  time((2)  is  neither  an  absolute  discharge  of 
the  action,  for  that  was  not  the  intention  of  the  ^parties,  ^^ 077-1 
nor  a  suspension  of  it,  because  it  is  a  rule  of  law  that  a  ^  -■ 
personal  action  once  suspended  by  the  act  of  the  parties  is  gone 
forever. 

In  general,  where  an  instrument  is  not  the  subject  of  a  set-off,  it 
can  only  bar  the  action  by  operating  as  a  release.  So  that,  if  not 
under  seal,  it  has  no  effect  in  barring  the  action,  and  no  effect  at  all 
if  made  without  consideration. 

But,  in  favor  of  commerce,  this  rule  has  been  relaxed  in  the  case 
of  bills  of  exchange.  We  have  seen  that  an  express  renunciation 
by  the  holder  of  his  claim  on  the  acceptor  has  been  held  a  bar  to 
an  action  by  the  holder  against  the  acceptor;  So,  it  has  been  de- 
cided that  an  absolute  or  conditional  simple  agreement  between 
parties  to  a  bill,  that  a  party  liable  shall  not  be  sued,  operates  as 
a  defeasance  or  release.  And  it  has  been  decided  that  an  indem- 
nity has  the  same  effect.(6) 

(c)  Street  r.  Gover,  L.  R.,  2  Q.  B.  D.  499. 

(d)  Ayliff  V.  Scrimshire,  1  Show.  46 ;  ante,  p.  241. 

(e)  Carr  v.  Stephens,  9  B.  &  C.  758  (17  £.  0.  L.  R.) ;  4  Man.  &  R.  590,  s.  c. 
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Though  the  finder  of  a  lost  bill  or  note  acquires  no  property  in 
it,  so  as,  on  the  one  hand,  to  enable  him  to  defend  an  action  of 
trover  broaght  by  the  rightful  owner,  or,  on  the  other,  to  sue 
the  acceptor  or  maker,  yet  we  have  already  seen  that  if  the  finder 
transfer  a  lost  bill  or  note,  which  may  pass  by  delwtry  only,  his 
transferree,  provided  he  took  it  honestly,  is  entitled  both  to  retain 
the  instrument  against  the  loser  and  to  compel  payment  from  the 
parties  liable  thereon.  In  the  case  of  a  check  marked  ^'not  nego- 
tiable," as  we  have  already  8een,(a)  a  transferree  only  takes  his 
transferror's  title,  and  hence  this  danger  is  averted. 

Let  us  now  inquire  what  steps  the  loser  should  take.  And,  in 
the  first  place,  it  is  settled  that  if  bills  or  notes  be  lost  or  stolen 
out  of  letters  put  into  the  post-office,  no  action  lies  against  the 
Postmaster-General.  *^'The  case  of  the  Postmaster,"  says  Lord 
Mansfield,  ''is  in  no  circumstance  whatever  similar  to  that  of  a 
common  carrier ;  but  he  is  like  all  other  public  officers,  such  as  the 
Lords  Commissioners  of  the  Treasury,  the  Commissioners  of  the 
Customs  and  Excise,  the  Auditors  of  the  Exchequer,  etc. ;  who 
were  never  thought  liable  for  any  negligence  or  misconduct  of  the 
r*8791  ^'^^'^^^^^  officers,  in  their  several  departments."(i)  *But  a 
deputy  postmaster  is  liable  for  neglect  in*  not  duly  deliver- 
ing letter8.(c)^ 

(a)  Ante,  p.  26. 

(&)  Whitfield  V,  Lord  Le  Despencer,  Cowp.  754 ;  Laneo.  Cotton,  1  Salk.  17. 
(c)  Rowning  v,  Goodchild,  3  Wils.  443 ;  2  W.  Bl.  906 ;  5  Burr.  2716  ;  Hor- 
dern  v.  Dalton,  1  C.  &  P.  181  (12  £.  C.  L.  R.). 

^  Maxwell  v.  Mollroy,  2  Bibb  211 ;  Franklin  v.  Low,  1  Johns.  306 ;  Dunlop 


LOST  BILL  OR  NOTE.  SI9 

It  18  advisable  that  the  loBer  should  immediately  give  notice  of 
the  loss  to  the  parties  liable  on  the  bill ;  for  they  will  thereby  be 
prevented  from  taking  it  up  withoat  due  inquiry.^  Public  advertise- 
ment of  the  loss  should  also  be  given ;  for,  if  any  person  whosoever 
discounts  it  with  notice  of  the  loss,  that  will  be  such  strong  evi- 
dence of  fraud  that  h^  can  acquire  no  property  in  it.(d)    But  pub- 

(d)  A  pablic  notification  of  the  loss  is  not  only  advisable  to  prevent  the 
transfer  of  lost  or  stolen  bills  or  notes  into  the  hands  of  bond  fide  holders, 
bat  there  are  cases  in  which  it  was  formerly  considered  essential  to  the  plain- 
tiff^s  right  to  recover  of  those  who  might  have  taken  the  instrument :  see  the 
obserrations  of  Best,  G.  J.,  in  Snow  t7.  Peacock,  3  Bing.  411  (11  £.  0.  L.  R.) ; 
1 1  Moo.  286,  8.  c.    The  law  formerly  was  that  if  a  man  took  a  lost  bill  or 
note  negligently,  he  acquired  no  title  against  the  rightfal  owner  ;  but  if  the 
loser  had  neglected  to  publish  his  loss,  and  the  receiver  took  the  note,  not 
dishonestly,  but  negligently,  then  the  negligence  of  the  loser  equalled  the 
negligence  of  the  receiver,  and  potior  ercU  conditio  possidentis :  Snow  v.  Pea- 
cock, 3  Bing.  411  (11  £.  C.  L.  R.) ;  11  Moo.  284 ;  Strange  o.  Wigney,  6  Bing. 
677  (19  E.  C.  L.  R.) ;  4  M.  A  P.  470,  s.  c.    Thus  where  the  plaintiff  was 
robbed  of  his  pocket-book,  containing  an  indorsed  bill,  and  then  advertised 
the  pocket-book,  saying  nothing  of  the  bill,  but  on  the  contrary  stating  in  the 
advertisement  that  the  contents  of  the  pocket-book  were  of  no  use  to  any  but 
the  owner,  the  Court  of  0.  P.  held  that  he  was  not  entitled  to  recover  against 
a  negligent  receiver,  for  that  his  notice  that  the  contents  of  the  pocket-book 
were  of  no  use  to  any  but  the  owner  tended  rather  to  mislead  than  to  assist 
parties  tCwhom  the  bill  might  be  offered:  Beckwith  o.  Corrall,  3  Bing.  444 
(11  E.  C.  L.  R.).    If  due  notice  had  been  given  of  the  loss,  then,  though  the 
receiver  took  the  instrument  bond  fide  and  without  suspicion,  yet  if  be  failed 
to  exercise  proper  care  and  caution,  as  if  he  discounted  or  changed  a  bill  or 
note  of  considerable  amount  for  a  stranger  without  inquiry,  he  must  have  re- 
funded: Gill  t>,  Cubitt,  3  B.  <k  G.  466  (10  £.  G.  L.  R.) ;  5  Dowl.  &  R.  324 ; 
Strange  ©.  Wigney,  6  Bing.  677  (19  E.  C.  L.  R.) ;  4  Moo.  &  P.  470,  s.  c.   But 
the  law  on  this  subject  is  now  entirely  changed.     See  the  chapter  on  Trans- 
7XB  and  the  observations  of  Lord  Denman  in  Bartrum  v.  Gaddy,  9  Ad.  k  £• 
280  (36  £.  G.  L.  R.) ;  I  Per.  &  Dav.  207,  s.  c.    The  plaintiff  went  to  a  public 

V.  Monroe,  7  Granch  242 ;  Bolan  v,  Williamson,  2  Bay  551 ;  s.  c.  1  Brevard 
181 ;  Bishop  v.  Williamson,  2  Fairfield  495 ;  Schroyer  o.  Lynch,  8  Watts  453 ; 
Teall  V.  Felton,  3  Barbour  512 )  s.  c,  1  Gomstock  537. 

^  Ileld  not  to  be  necessary  to  entitle  the  owner  to  maintain  an  action  to  re- 
cover the  contents  of  a  lost  note  :  Dormady  v.  State  Bank,  2  Scam.  236.  It 
is  proper  for  the  loser  to  give  immediate  notice  to  the  parties,  and  to  publish 
notice  of  the  loss  *,  but  public  notice,  not  brought  home  to  the  buyer,  will  not 
affect  his  title ',  nor  wiU  the  failure  to  give  public  notice  preclude  the  owner 
from  showing  by  other  proof  that  the  buyer  took  the  note  mala  fide :  Mat- 
the^ws  V,  Poythress,  4  Georgia  287. 
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lie  notice  is  of  ^itself  neither  on  the  one  hand  snffici^it 
^  -'  nor  on  the  other  indispensable.  To  operate  at  all  it  must 
be  brought  home  to  the  party  to  be  affected  by  it(0) 

We  have  already  seen  that,  if  the  bill  be  transferable  only  by 
indorsement,  a  forgery  can  convey  no  title,  and  a  payment  by  the 
acceptor  or  other  party  to  a  man,  claiming  under  the  forged  in- 
dorsement, will  not  exonerate  him. 

The  party  who  has  lost  or  destroyed  a  bill  must,  nevertheless, 
make  application  to  the  drawee  for  payment  at  the  time  it  is  dne,(/) 
and  give  notice  of  dishonor  ;  for  the  bill  might  still  have  been  paid 
with  or  without  an  indemnity,  and  the  prior  parties,  by  not  having 
been  advised  of  the  dishonor,  may  have  been  prevented  from  press- 
ing their  respective  remedies  against  parties  liable  to  them.(^y 

There  are  three  cases  in  which  a  plaintiff  cannot  produce  a  bill : 
it  may  be  in  the  defendant's  hands ;  it  may  be  destroyed ;  or  it 
may  be  lost. 

meeting  in  London  with  more  than  5002.  in  his  pocketi  and  entertaining  some 
apprehensions  of  the  company  in  which  he  found  himself,  kept  his  hand 
on  his  pocket,  bat  notwithstanding  that  precaution  was  robbed,  and  among 
other  property  lost  a  Bank  of  England  note  for  200/.,  payable  to  bearer.  He 
advertised  his  loss  in  the  newspapers.  Nearly  two  years  after,  this  note  was 
traced  to  the  possession  of  the  defendant,  who  received  it,  as  he  said,  in  pay- 
ment of  a  debt  on  the  Derby  stakes,  but  could  not  recollect  from  whom.  The 
plaintiff  sued  him  in  trover,  and  the  court  held  the  negligence  of  the  plaintiff, 
not  being  connected  with  the  defendant's  conduct,  could  not  be  set  up  as 
answer  to  his  claim,  and  that  the  defendant  had  not  exercised  due  caution  in 
taking  the  note :  Easley  v.  Orockford,  10  Bing.  243  (25  E.  C.  L.  R.) ;  3  M.  & 
Scott  700,  8.  a  ;  see  Snow  v.  Sadler,  3  Bing.  610  (11  E.  C.  L.  R.) ;  11  Moo.  506, 
8.  c.  The  caution  required  of  a  person  discounting  was  held  to  increase  with 
the  amount.     See  antej  chapter  on  Transfer.^ 

(e)  See  Byles  on  Bills,  6th  American  ed.  p.  557. 

(f)  It  has  been  held  in  America  that  the  loss  of  a  bill  is  an  excuse  for  a 
reasonable  delay  in  demanding  payment :  Byles  on  Bills,  6th  American  ed. 
p.  559. 

{g)  Thackray  v.  Blaokett,  3  Camp.  164. 

^  Hinsdale  v.  Miles,  5  Conn.  331.  The  fact  that  a  bill  is  lost  is  an  excuse 
for  delay  in  making  a  demand  upon  the  drawer,  but  for  no  more  than  reason- 
able delay :  Abom  v,  Bosworth,  1  Rhode  Island  401.  In  order  to  charge  the 
indorser  of  a  lost  promissory  note,  the  owner  must  tender  an  indemnity  to 
him  and  the  maker  at  the  time  of  demand  and  notice :  Smith  v.  Rockwell,  2 
Hill  482. 
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If  it  be  in  the  defendant's  hands,  the  plaintiff  may  give  him 
lotice  to  prodace  it ;  and  if  the  defendant  will  not  do  so,  the  plain- 
iff  maj  give  secondary  eyidence  of  its  oontent6.(A) 

If  it  can  be  proved  that  the  instrament,  whether  negotiable  or 
lot,  has  been  destroyed,  it  was  once  held  that  secondary  evidence  of 
ts  contents  was  admissible,  and  that  the  rightful  owner  was  en- 
titled to  recover.  "If  a  bill  be  proved  to  be  destroyed,"  says 
Lord  Ellenborongh,  "  I  should  feel  no  difficulty  in  receiving  evi- 
dence o.f  its  contents,  and  directing  the  jury  to  find  for  the  plain- 
tiff. Even  on  a  trial  for  forgery,  the  destruction  of  the  instrument 
charged  by  the  indictment  to  be  forged  is  no  bar  to  the  proceedings. 
I  remember  a  case  before  Buller,  J.,  where  the  prisoner  had  de- 
stroyed a  bank  note  he  was  accused  of  having  forged,  by  swallow- 
ing it ;  and  the  learned  judge  who  presided  held  *that  he 
might  have  been  convicted  without  the  production  of  the  ^  ^ 
bank  note ;  and  this  doctrine  was  approved  of  by  the  whole  profes- 
sion, "(e)  But  this  doctrine  is  now  overruled  as  to  negotiable  in- 
struments, and  it  is  settled  that  the  owner  of  a  destroyed  bill  or 
note,  if  negotiable,  cannot,  at  common  lawy{j)  recover  against  the 
other  parties,(A:)  whether  the  bill  be  actually  indorsed  or  not.(2) 
Nor  can  he  even  sue  on  the  consideration,  (m)^ 

(A)  Smith  V,  M'Clure,  5  East  477 ;  2  Smith  433,  s.  c. 

(i)  Pierson  v.  Hutchinson,  2  Gamp.  211 ;  6  Esp.  126,  s.  c. 

(j)  I.  e.f  without  the  help  of  the  recent  statute,  post,  385. 

(k)  Hansard  v.  Robinson,  7  B.  &  C.  90  (14  E.  G.  L.  R.) ;  9  D.  &  R.  860,  s. 
c.  But  see  Woodford  v.  Whiteley,  Moo.  &  M.  517,  and  Wain  v.  Bailey,  10 
Ad.  &  E.  616  (37  B.  G.  L.  R.) ;  2  Per.  &  Dav.  507,  s.  c. ;  see  Price  p.  Price, 
16  M.  &  W.  243 ;  Ramuz  v.  Growe,  1  Exch.  167. 

(I)  Ramaz  v.  Growe,  svpra. 

(m)  Growe  v.  Glay,  in  enror,  9  Exch.  604. 

^  A  recovery  cannot  be  had  on  a  note  merely  lost  and  not  destroyed  if  it 
had  been  indorsed  before  it  was  lost :  Pintard  v.  Tackington,  10  Johns.  104 ; 
Baker  p.  Dnmbolton,  Ibid.  240 ;  Rogers  v.  Miller,  4  Scam.  333.  Contra  if 
the  payee  had  not  indorsed  it:  Depew  v.  Wheelan,  6  Blackford  485  *,  White- 
sides  9.  Wallace,  2  Speers  194 ;  Dean  v.  Speakman,  7  Blackford  317 ;  Branch 
Bank  v.  Tillman,  12  Alabama  214.  The  holder  of  a  negotiable  promissory 
note  in  an  action  against  the  maker  is  not  required  to  give  direct  and  positive 
evidence  of  its  destruction  where  he  has  not  produced  the  note  on  trial,  al- 
thoagh  such  note  is  overdue.  It  is  sufficient  if  he  give  such  proof  as  shows 
that  the  defendant  cannot  afterwards  be  compelled  to  pay  the  amount  to  a 
bondjide  holder :  Swift  v.  Stephens,  8  Gonn.  431.   That  an  action  at  law  may 
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And  it  is  also  now  elear  that  if  a  bill,  note  or  obeck,  negotiable 
either  by  indorsement  or  by  delivery  only,(n)  be  lo9ty  no  action  iU 
common  law  will  lie  at  the  suit  of  the  loser  against  any  one  of  the 
parties  to  the  instrument,  either  on  the  bill  or  note  itself  or  on  the 
consideration.((>)  ^^Upon  the  question,"  says  Lord  Tenterden, 
'^  whether  an  action  can  be  brought  on  a  lost  bill,  the  opinions  of 
the  judges,  as  they  are  to  be  found  in  the  cases,  have  not  been  uni- 
form and  cannot  be  reconciled  to  each  other.  Amid  conflicting 
opinions,  the  proper  course  is  to  revert  to  the  principle  of  these  ac- 
tions on  bills  of  exchange*  The  custom  of  merchants  is  that  the 
holder  of  a  bill  shall  present  the  instrument  at  its  maturity  to  the 
acceptor,  demand  payment  of  its  amount,  and  upon  the  receipt  of 
the  money  deliver  up  the  bill.  The  acceptor  paying  the  bill  has  a 
right  to  the  possession  of  the  instrument  for  his  own  security,  and 
for  his  voucher  and  discharge  pro  tanto  in  his  account  with  the 
drawer.  As  far  as  regards  his  voucher  and  discharge  towards  the 
drawer,  t^  urill  be  the  same  thing  whether  the  instrument  has  been 
destroyed  or  mislaid.  With  respect  to  his  own  security  against  a 
demand  by  another  holder  there  may  be  a  difference.  But  how  is 
he  to  be  assured  of  the  fact  either^ of  the  loss  or  destruction  of  the 
bill  ?  Is  he  to  rely  upon  the  assertion  of  the  holder,  or  to  defend 
an  action  at  the  peril  of  costs  ?  And,  if  the  bill  should  afterwards 
appear  and  a  suit  be  brought  against  him  by  another  holder — a  fact 

(n)  Sevan  v.  Hill,  2  Camp.  381. 
(o)  Crowe  t?.  Clay,  9  Ezoh.  604. 

be  maintained  upon  a  negotiable  bill  or  note  proved  to  be  deatroyed,  see  Bow- 
ley  V.  Ball,  3  Cowen  303. 

When  plaintiff  oould  have  declared  on  the  note  as  loBt,  it  is  suffioieni  to 
state  the  facts  whioh  show  that  the  instrument  is  lost :  Butler  v.  Anderson,  27 
Indiana  117.  When  it  does  not  appear  whether  a  lost  note  was  or  was  not 
negotiable,  it*  will  not  be  presumed  to  have  been  negotiable.  And  if  shown 
to  have  been  negotiable,  it  will  not  be  presumed  to  have  been  indorsed  in 
blank :  Clark  o.  Hornbeok,  2  Green  430.  In  an  action  on  a  note  alleged  to 
be  lost,  the  defendant  in  equity  may  demand  an  indemnity  \  a  fortiori  when 
it  is  in  the  hands  of  an  adverse  claimant:  Berry  v.  Berry,  6  Bosh  594. 
Where  a  note  is  wrongfully  withheld  "by  the  defendant,  testimony  of  one  who 
has  seen  the  note  that  it  is  in  the  handwriting  of  the  defendant  and  bears  his 
signature  is  admissible:  Presoott  r.  Ward,  10  Allen  203.  In  an  action 
against  the  maker  on  a  note  where  the  petition  neither  showed  that  the  note 
was  lost  or  destroyed,  but  stated  that  it  was  wrongfully  held  by  a  third  party, 
it  was  held  that  the  action  could  not  be  maintained :  Hook  o.  Murdoch,  38 
Missouri  224. 
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not  absolutely  improbable  in  the  case  of  a  lost  bill — ^is  he  to  seek 
for  the  witnesses  to  prove  the  loss,  and  to  prove  that  the  new  plain- 
tiff must  have  obtained  it  after  it  became  due  ?  We  think  the  cus- 
tom of  merchants  does  not  authorize  us  to  say  *that  this  is  r^coooi 
the  law."  And  the  law  is  the  same  though  the  bill  had 
never  been  indorsed(p)  and  whether  the  bill  be  due  or  not.(9') 
Where  a  bill  made  or  become  payable  to  bearer  is  lost,  the  acceptor 
or  other  party  is  not  liable,  though  the  bill  was  lost  after  a  promise 
to  pay  by  the  acceptor.  "If,"  says  Lord  Tenterden,  "upon  an 
offer  of  payment  the  holder  should  refuse  to  deliver  up  the  bill,  can 
it  be  doubted  that  the  acceptor  might  retract  his  offer  and  retain 
his  money  V\ry 

But  if  a  bill  or  note,  not  negotiable  (that  is  to  say,  an  instrument 
payable  to  the  payee  only  and  not  to  his  order  or  to  bearer),  be 
lost,  it  is  conceived(«)  that  an  action  will  lie  either  on  the  bill  or  on 
the  consideration.(^) 

( p)  Ramuz  v.  Crowe,  1  Ezoh.  167. 

Iq)  Clay  v.  Crowe,  9  Exch.  608. 

(r)  Hansard  o.  Robinson,  7  B.  &  C.  95  (14  E.  C.  L.  R.) ;  Daris  v.  Dodd,  4 
Taont.  602. 

[s)  In  America  the  general  rale  seems  to  be  that  an  action  will  lie  on  a 
destroyed  bill  though  negotiable,  and  on  a  lost  bill  thoagh  negotiable  if  not 
indorsed.  See  the  American  authorities,  Byles  on  Bills,  6th  American  ed. 
p.  560. 

[t)  Wain  V,  Bailey,  10  Ad.  &  E.  616  (37  B.  C.  L.  R.) ;  Price  t7.  Price,  16  M. 

^  When  the  existence,  amount  and  loss  of  promissory  notes  are  shown  and 
it  does  not  appear  that  they  were  negotiable,  the  plaintiff  is  entitled  to  recover 
on  the  lost  notes:  McNair  v,  Gilbert,  3  Wendell  344 ;  Pintard  o.  Tuckington, 
10  Johns.  104;  Hoagh  v.  Barton,  20  Vermont  455.    A  recovery  can  be  had 
at  law  upon  a  note  lost  after  it  fell  due  ;  if  it  was  lost  before  due,  the  remedy 
is,  it  seems,  in  Chancery,  where  the  owner  can  be  required  to  indemnify  the 
maker :  Thayer  v.  King,  15  Ohio  242.    If  the  note  is  alleged  to  be  lost,  the 
defendant  has  a  right  to  show  that  the  note  was  passed  by  the  payee  by  de- 
livery without  assignment :  Buston  v.  Dees,  4  Yeager  4.    A  plaintiff  cannot 
^iTe  evidence  of  a  lost  promissory  note  without  first  proving  its  loss,  so  as  to 
repel  an  inference  of  fraudulent  design  in  the  loss  or  destruction :  Blade  v. 
Noland,  12  Wendell  173.    If  a  negotiable  note,  indorsed  in  blank  by  the 
payee,  be  lost  by  the  indorsee  and  he  afterwards  assigns  to  another  the  right 
thereto,  the  assignee  cannot  maintain  an  action  at  law  in  his  own  name  upon 
sach  lost  note :  Willis  v.  Cresey,  5  Shepley  9.    The  payee  of  a  promissory 
note,  not  nnder  seal,  which  is  lost,  may  maintain  assumpsit  for  the  amount, 
but  must  aver  a  consideration :  Stephens  v,  Crostwait,  3  Bibb  222, 
86 
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The  defence  that  the  bill  was  lost  before  action  brought  must,  in 
the  superior  courts,  be  raised  by  plea,  otherwise  the  plaintiffs  may 
recover  by  producing  the  ordinary  secondary  eyidence.(u)  And  a 
judge  has  no  power  to  order  a  stay  of  proceedings  until  an  indem- 
nity be  given.(t;) 

If  a  bill  be  lost  after  action  brought  and  the  defendant  suffer  a 
judgment  by  default,  the  court  will,  on  a  copy  verified  by  affidavit, 
refer  it  to  the  master  to  see  what  is  due. (a;)  But  if,  in  such  a  case, 
the  defendant  resists  the  action  and  puts  the  plaintiff  to  prove  the 
bill,  under  the  ordinary  issues  the  loss  is  no  excuse  for  the  non- 
production  of  it.(y)^ 

i-^ooQ-|  *It  has  been  said  that  where  a  man  takes  half  a  note, 
he  takes  it  necessarily  under  suspicious  circumstance8,(2) 
«nd  cannot  recover  to  the  injury  of  the  maker.  Thus,  where  the 
holder  sued  on  the  half  of  a  51.  note,  the  other  half  having  been 
stolen  from  the  Leeds  mail,  Lord Ellenborough  said,  '^Payment  can 
be  enforced  at  law  only  by  the  production  of  an  entire  note,  or  by 
proof  that  the  instrument,  or  the  part  of  it  which  is  wanting,  has 
been  actually  destroyed.  The  half  of  this  note  taken  from  the 
Leeds  mail  may  have  immediately  got  into  the  hands  of  a  bond  fide 
holder  for  value ;  and  he  would  have  had  as  good  a  right  of  suit 

&  W.  243 ;  Ramuz  v,  Crowe,  1  Ezch.  167 ;  Hansard  v.  Robinson,  7  B.  &  C. 
90  (14  E.  C.  L.  R.) ;  9  D.  &  R.  860,  s.  c. ;  but  see  Woodford  v.  Whitely,  Moo. 
&  M.  517 ;  Bevan  v.  Hill,  2  Camp.  381 ;  see,  however,  Ramuz  v.  Crowe,  1 
£zch.  172;  Long  v.  Bailie,  2  Camp.  214,  n. ;  Champion  v,  Terry,  3  B.  &B. 
295  (7  E.  C.  L.  R.) ;  7  Moo.  130,  s.  c. ;  Rolt  r.  Watson,  4  Bing.  273 ;  12  Moore 
510,  8.  c. 

(u)  Blackie  v.  Pidding,  6  C.  B.  196  (60  E.  C.  L.  R.) ;  Chamley  v.  Grundy, 
14  C.  B.  608  (78  E.  C.  L.  R.). 

(v)  Aranguren  v.  Schofield,  1  H.  &  N.  464. 

(x)  Brown  v,  Messiter,  3  M.  &  Sel.  281 ;  Allen  v.  Miller,  1  DowL  420  •, 
Clarke  v.  Quince,  3  Dowl.  26 ;  Flight  v,  Browne,  2  Tyr.  312. 

(y)  Poole  P.  Smith,  Holt,  N.  P.  144  (3  E.  C.  L.  R.).  See  the  American 
authorities,  Byles  on  Bills,  6th  American  ed.  p.  563. 

(z)  Bayley,  6th  ed.  379. 


^  In  an  action  on  a  note  which  is  lost,  it  is  not  necessary  to  declare  on  the 
•note  as  lost.  If  such  note  is  lost  after  the  suit  is  commenced,  evidence  may 
be  given  of  its  contents:  Viles  v.  Moulton,  11  Vermont  470;  Yanawken  v. 
Hornbeck,  2  Green  178  ;  Easton  v.  Friday,  2  Richardson  427. 
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upon  that  as  the  plaintiff  has  upon  this.  But  the  maker  of  a 
promissory  note '  caiinot  be  liable  in  respect  of  it  to  two  parties  at 
the  same  time."(a)  It  is  doubtful  how  far  the  argument  from  the 
liability  of  the  maker  on  the  second  half  would  be  held  valid  at  this 
day.  The  holder  of  the  first  half  has  good  title  and  no  notice ; 
the  holder  of  the  second  half  has  a  bad  title  and  notice.  But  it 
may  be  a  question  whether  a  half-note  be  for  all  purposes  a  nego- 
tiable instrument.(i) 

If  a  lost  bill  or  note  were  in  the  hands  of  a  party  who  had  no 
right  to  retain  it,  as  if,  for  example,  it  be  still  in  the  possession  of 
the  finder,  or  of  a  transferree  who  has  taken  it  from  him  under 
circumstances  amounting  to  fraud,  the  true  owner  might  bring  an 
action  of  trover ;  or  if  it  had  been  paid  by  the  acceptor  or  maker 
Co  such  wrongful  holder,  the  amount  was  recoverable  in  an  action 
for  money  had  and  received,  (c)  And  we  have  seen  that  if  the 
maker  or  acceptor  pay  it  improperly,  the  amount  will  not  be  al» 
lowed  him  in  account  with  the  payee  or  drawer.  ((2) 

But  where  no  action  lay  on  the  lost  bill,  or  on  the  consideration, 
as,  where  the  bill  had  been  indorsed  in  blank,  and  where  no  action 
could  be  brought  against  a  wrongful  holder,  either  in  trover  or  as- 
sumpsit, the  loser  was  not  absolutely  without  remedy,  even  before 
the  recent  statute;  he  might  then  resort  to  a  court  of  equity  for 
relief. 

♦The  9  &  10  Will.  8,  c.  17,  s.  3,  enacted  that,  "in  case  r*oQ4n 
any  9ueh  inland  bill  shall  happen  to  be  lost  or  miscarried 
within  the  time  before  limited  for  the  payment  of  the  same,  then 
the  drawer  of  the  said  bill  is  and  shall  be  obliged  to  give  another 
bill  of  the  same  tenor  with  that  first  given ;  the  person  to  whom  it 
is  delivered  giving  security,  if  demanded,  to  the  drawer,  to  indem- 

(a)  Major  v.  Johnson,  3  Camp.  324 ;  Mossop  v,  Eaden,  16  Tea.  436. 

(b)  The  Bank  of  England  have  always  been  in  the  habit  of  paying  half- 
notes  on  an  indemnity.  And  it  has  been  held  that  the  provisions  of  the  oom- 
mon  law  procedure  act,  1854,  s.  87,  apply  to  the  case  of  half-notes :  per 
Willes,  J.,  at  Chambers,  Redmayne  v.  Barton,  9  Jar.  21 ;  Smith  v,  Monday, 
6  Jar.  977. 

(c)  Down  V,  Hailing,  4  B.  &  C.  330  (10  E'.  C.  L.  R.) ,  6  D.  &  Ry.  455  5  2  C. 
&  P.  11  (12  E.  C.  L.  R.),  8.  G. ;  Lovell  v.  Martin,  4  Taunt.  799. 

(d)  As  to  the  liability  of  a  party  wrongly  paying,  see  aniej  chapter  on 
Paymxnt. 
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nify  him  against  all  persons  whatsoever  in  case  the  said  bill,  so 
alleged  to  be  lost  or  miscarried,  shall  be  found  again."(e) 

This  provision  is  not  peculiar  to  the  law  of  England,  but  agree- 
able to  the  mercantile  law  of  other  countries.  (/) 

Notwithstanding  some  authorities  to  the  contrarj,(^)  it  was 
clearly  settled  that  a  court  of  common  law  had  no  jurisdiction 
under  this  statute ;  a  court  of  law,  it  was  said,  not  being  able  to 
enforce  the  giving  of  a  new  bill,  or  qualified  to  judge  of  the  suf- 
ficiency of  an  indemnity.(A) 

The  relief,  however,  administered  by  courts  of  equity  was  not 
confined  within  the  letter  of  the  statute.  It  would  be  afibrded  not 
only  on  9uch  bills  as  are  mentioned  in  the  statute,  but  on  others ; 
not  only  before  they  fell  due,  but  after ;  not  only  on  bills,  but  on  notes; 
not  only  against  the  drawer,  but  against  the  indorser  or  the  ac- 
ceptor;  not  only  might  a  new  bill  be  required,  but  payment.(i)  But 
the  court  would  not  call  on  a  party  to  renew  or  pay  a  lost  bill, 
without  providing  him  with  a  satisfactory  indemnity.(A;)  Neither 
would  the  court  entertain  a  suit  by  an  intended  indorsee*againat 
the  acceptor  where  there  had  been  no  actual  indorsement  by  the 
payee,  the  bill  never  having  become  negotiable  and  being  de- 
8troyed.(Q  To  a  suit  in  equity  by  the  last  indorsee  of  a  lost  bill 
against  the  acceptor,  the  prior  indorsers  need  not  have  been  made 
parties.(ni)^ 

{e)  The  3  &  4  Anne,  c.  9,  extends,  as  it  seems,  this  enactment  to  promissory 
notes. 

(f)  Code  de  Commerce,  Liv.  1,  tit.  9,  art^]5],  152  j  Ordonnance  de  Com- 
merce de  Louis  XIV.,  tit.  5,  art.  19. 

( g)  Walmeeley  9.  Child,  1  Yes.  sen.  346 ;  Hart  v.  King,  12  Mod.  309 ;  Holt 
118  (3fi.  C.  L.  R.),  s.  c. 

(h)  Ex  parte  Greenway,  6  Yes.  812 ;  Davies  v.  Bodd,  4  Price  176 ;  Toalmin 
«.  Price,  5  Ves.  238  ;  Bromley  v,  Holland,  7  Ves.  19,  20,  249. 

(t)  Walmesley  v.  Child,  1  Ves.  sen.  346;  Powell  v.  Monnier,  1  Atk.  611; 
Taulmin  o.  Price,  5  Ves.  238 ;  Ex  parte  Greenway,  6  Ves.  812 ;  Moesop  v. 
Eaden,  16  Ves.  430 ;  Hansard  v.  Robinson,  7  B.  &  C.  90  (14  E.  C.  L.  R.) ;  9  D. 
k  R.  860,  8.  G. ;  Davis  t?.  Dodd,  4  Taunt.  602. 

(k)  Such  also  is  the  rule  of  equity  in  America :  Byles  on  Bills,  6th  Ameri- 
can ed.  p.  ffib, 

(I)  Edge  V.  Bamford,  31  L.  J.,  Ch.  805. 

(m)  Macartney  v,  Graham,  2  Sim.  285. 

^  In  a  suit  in  equity  to  recover  on  a  lost  promissory  note,  the  complainant 
may  be  required,  by  decree  of  the  court,  to  indemnify  the  defendant  by  bond 
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♦And  now  at  law,  by  the  17  k  18  Vict.  c.  125,  s-  87,  in  p^o^.^, 
case  of  any  action  founded  upon  a  bill  of  exchange,  or  ^  -■ 
other  negotiable  instrument,  the  court  or  a  judge  has  power  to 
order  *^  that  the  loss  of  such  instrument  shall  not  be  set  up  pro- 
vided an  indemnity  is  given  to  the  satisfaction  of  the  court  or  judge 
or  a  master  against  the  claims  of  any  other  person  upon  such  nego- 
tiable instrument,  "(n) 

Where  a  debtor  remits  his  creditor  a  bill  or  note  by  a  conveyance 
which  the  creditor  directs,  or  by  post  if  that  be  the  ordinary  vehi- 
cle of  transmission  between  them,  and  the  bill  or  note  be  lost  or 
stolen,  the  loss  will  fall  on  the  party  to  whom  the  bill  was  intended 
to  be  remitted.(o) 

As  we  have  before  seen,  the  presumption  of  law  is  that  a  lost 
bill  or  note  was  duly  stamped,  unless  the  contrary  be  shown.(;?) 

(n)  This  section  is  preserved  by  38  &  39  Vict.  o.  77,  s.  21,  and  also  by  18  & 
19  Vict  0.  67,  8.  7.  Bank  notes  are  within  this  act :  McDonnell  o.  Murray,  9 
Ir.  Com.  Law  Rep.  495.  And  half-notes :  per  Wiiles,  J.,  at  chamberSi  Red- 
mayne  v.  Burton,  9  Jur.  21 ;  and  circular  notes,  see  p.  99.  In  case  of  neglect 
to  give  an  indemnity  plaintiff  has  been  ordered  to  pay  defendant's  costs 
up  to  the  time  of  so  doing :  King  v.  Zimmerman,  L.  R.,  6  C.  P.  466 ;  40 
L.  J.  278. 

(o)  Warwick  v,  Noakes,  Peake  67. 

{p)  Marine  Insurance  Company  v.  Haverside,  L.  R.,  H.  of  L.  625 ;  and 
see  p.  119. 

and  security  against  all  claims  on  the  note,  and  may  be  authorized  to  recover 
on  compliance  therewith,  and  on  payment  of  costs :  Burrows  v,  Goodhue,  1 
Iowa  48. 
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Though  it  be  a  general  rule  of  law  that  one  simple  contract 
cannot  be  satisfied  bj  another  similar  executory  contract,(a)  for 
that  is  merely  substituting  one  cause  of  action  .for  another,  yet  the 
delivery  of  a  valid  bill  or  note  suspends  the  creditor's  remedy  for 
a  debty  and  if  he  either  receive  the  money  on  the  instrument,  or  be 
guilty  of  laches,  it  operates  as  a  complete  satisfaction.(6y  ^^  The 
law,"  says  Lord  Eenyon,  ^^  is  clear  that  if,  in  payment  of  a  debt, 
the  creditor  is  content  to  take  a  bill  or  note  payable  at  a  future 
day,  he  cannot  legally  commence  an  action  on  his  original  debt  until 


(a)  Bat  see  Com.  Dig.  Accord,  B. ;  Good  v,  Cheesman,  2  B.  A;  Ad.  328  (22 
B.  C.  L.  R.)  5  4  C.  &  P.  513  (19  B.  C.  L.  R.),  s.  c. ;  Cartwright  v.  Cook,  3  B. 
&  Ad.  701  (23  E.  C.  L.  R.) ;  Garrard  v.  Woolner,  8  Bing.  258  (21  E.  C.  L.  R.)  j 
1  M.  &  Sc.  327,  s.  c. ;  Carter  v,  Wormald,  1  Ezch.  81. 

(6)  3  &  4  Anne,  c.  9,  s.  7  ;  Sibree  v,  Tripp,  15  L.  J.,  Ezch.  318 ;  15  M.  A 
W.  23,  8.  c. 

*  When  the  check  of  a  third  party  is  receired  by  a  creditor  from  his  debt- 
or, the  presumption  is  that  it  was  received  as  a  conditional  payment :  Moln- 
tyre  v,  Kennedy,  5  Casey  448.  The  payee  who  takes  from  the  maker  a  bill 
as  conditional  payment  mast  present  and  gire  dtie  notice  of  the  dishonor  of 
the  bill :  Star  v,  Kerr,  31  Mississippi  199.  The  reception  of  a  draft  as  con- 
ditional payment  suspends  the  plaintiff's  original  right  of  action  till  the  draft 
is  properly  presented  for  payment  and  such  payment  is  refused :  Phoenix 
Ins.  Co.  V.  Allen,  11  Michigan  501.  A  note  is  primd  facie  evidence  of  a  set- 
tlement of  accounts  to  its  date :  Thornton  o.  Williams,  14  Indiana  518  ;  Gas- 
kins  V.  Wells,  15  Ibid.  253  ;  Spencer  «.  Chrisman,  Ibid.  215. 
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such  bill  or  note  becomes  payable,  and  default  is  made  in  the  pay- 
ment ;  but  if  a  bill  or  note  is  of  no  yalue,  as  if,  for  example,  drawn 
on  a  person  who  has  no  effects  of  the  drawer  in  his  hands,  and  who, 
therefore,  refuses  it,  in  such  case  he  may  consider  it  as  waste  paper, 
and  resort  to  the  original  demand,  and  sue  the  debtor  on  it."(c) 
The  taking  a  bill  or  note  from  the  original  debtor,  *or  from 
a  third  person,(d!)  amounts  to  an  agreement  to  give  the  ^  ^ 
debtor  credit  for  the  time  it  has  to  run ;  but  when  that  time  has 
expired,  and  the  bill  or  note  is  in  the  hands  of  the  creditor  unpaid, 
the  liability  of  the  debtor  on  the  original  debt  reyive8.(^y 

(e)  Stedman  v.  Goocb,  1  Esp.  3 ;  Kearslake  v,  Morgan,  5  T.  R.  513.  An 
nnsatisfied  jadgment  on  the  bill  alone  w\\\  not  destroy  the  original  debt: 
Tarleton  v.  Allhasen,  2  Ad.  &  Ell.  32  (29  E.  C.  L.  R.),  ante,  p.  240. 

(d)  Bellahaw  v.  Bnsh,  11  C.  B.  131  (73  E.  C.  L.  R.) ;  Bottomley  v.  Nuttall, 
28  L.  J.,  C.  P.  110 ;  5  C.  B.,  N.  S.  122  (94  E.  C.  L.  R.),  s.  c. 

(e)  The  law  on  this  subject  in  the  United  States  is  not  uniform,  and  sub- 
ject to  many  distinctions  :  Byles  on  Bills,  6th  American  ed.  p.  568. 


*  Okie  V.  Spencer,  2  Wharton  253 ;  contra,  Weakley  v.  Bell,  9  Watts  273. 
A  bill  or  not«  is  not  satisfaction  of  a  pre-existing  debt  unless  it  be  so  agreed, 
or  the  debtor  is  injured  by  the  laches  of  the  creditor  who  receives  it :  Hoar 
t^.  Olute,  15  Johns.  224;  Woodcock  v.  Bennet,  I  Cowen  711;  Denniston  9. 
Imbrie,  3  Wash.  G.  C.  396  ;  Dougal  v.  Cowles,  5  Day  511 ;  Hart  v.  Boiler, 
15  Serg.  &  Rawle  162;  McGinn  v.  Holmes,  2  Watts  121 ;  Chartain  v.  Cox,  2 
Bailey  574;  Bill  v.  Porter,  9  Conn.  28 ;  Gardner  v,  Gorham,  1  Douglass  507 ; 
Weed  V.  Snow,  3  McLean  265 ;  Hay  v.  Stone,  7  Hill  128 ;  Kelsey  v.  Ros* 
borough,  2  Richardson  241 ;  McGonnell  v,  Stettinius,  2  Gilman  707  ;  Steam- 
boat V,  Hammond,  9  Missouri  59 ;  Morgan  v.  Bitzenberger,  3  Gill  350 ;  Elwood 
V.  Deifendorf,  5  Barbour,  S.  C.  398  ;  Gordon  v.  Price,  10  Iredell  385 ;  Smith  v. 
Sn&ith,  7  Foster  244  ;  Thompson  v,  Briggs,  8  Foster  40 ;  Citizens'  Bank  v.  Car- 
son, 32  Missouri  191 ;  Howard. o.  Jones,  33  Ibid.  583  ;  Graham  v.  Sjkes,  15 
Louisiana  Annual  49 ;  Devlin  v,  Chamblin,  6  Minnesota  468  ;  Kough  v.  McNitt, 
Ibid.  513;  Morrison  v,  Welty,  18  Maryland*  169;  McCrary  v,  Carrington,  35 
Alabama  698;  Blunt  v.  Walker,  11  Wisconsin  334;  Jobbill  v.  Goundry,  29 
Barbour  509 ;  Berry  v.  Griffin,  10  Maryland  27 ;  Dickinson  v.  King,  2  Wil- 
liams 373 ;  Slocum  v.  Lurty,  1  Hempstead  431 ;  Jose  v.  Baker,  37  Maine  465 ; 
Bamet  v.  Smith,  10  Foster  256  ;  Coburn  v,  Odell,  Ibid.  540 ;  Caldwell  v.  Fi- 
field,  4  Zabriskie  150 ;  Bassett  v,  Sanborn,  9  Cushing  57  ;  King  v,  Lowry,  20 
Barbour  532;  Appleton  o.  Kennon,  19  Missouri  637;  Merrick  r.  Bowry,  4 
Ohio  60.  AlUer,  if  it  is  accepted  as  payment:  Abercrombie  v.  Manly,  9  Por- 
ter 145 ;  Slocumb  v.  Holmes,  1  Howard  (Miss.)  139 ;  Cave  v.  Hall,  5  Missouri 
59;  Watson  v,  Owens,  1  Richardson  111 ;  Mims  v,  McDowell,  3  Georgia  182. 
And  not  then,  if  it  was  the  party's  own  note  and  not  the  note  of  a  third  per- 
son :  Cole  V.  Lachett,  1  Hill  516 ;  Waydell  v.  Law,  6  Hill  448 ;  Elwood  o. 
Deifendorf,  5  Barbour,  S.  C.  398.    In  Maine,  Vermont  and  Massachusetts  it 
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But  a  creditor  may  agree  to  take  for  a  debt  already  dae  a  bill  as 
a  collateral  secnrityy  without  affecting  his  present  right  to  sue  for 

is  presumed  to  haye  been  intended  as  payment:  Desoadillas  «.  Harris,  8 
Greenl.  298 ;  Wallace  o.  Agry,  4  Mason  343 ;  Cornwall  v.  Gonld,  4  Pick.  444. 
See  Hutcbins  v.  Olcutt,  4  Vermont  555 ;  Gostar  v.  Davies,  3  English  213 ; 
Arnold  v,  Sprague,  34  Vermont  402 ;  Gollamer  o.  Langdon,  3  Williams  32 ; 
Page  V,  Hubbard,  Sprague  335.  If  the  debt  was  pre-existing,  the  presump- 
tion is  against  the  acceptance  of  a  bill  or  note  in  satisfaction ;  if  contempo- 
raneously contracted,  the  creditor  must  show  that  it  was  not  so  accepted : 
Noel  V.  Murray,  3  Kernan  167.  See  Mooring  p.  Mobile  Marine  Ins.  Co^27 
Alabama  254.  The  onus  is  on  the  debtor  to  show  that  a  bill  or  note  was  re- 
ceived as  payment.  It  is  sufficient  if  he  shows  that  the  parties  so  intended 
without  an  express  agreement:  Randlet  v.  Herren,  20  New  Hampshire  102; 
Whitney  o.  Goin,  Ibid.  354.  Where  there  is  an  express  agreement  to  sell 
goods  for  a  particular  note,  delivery  of  the  note  is  full  payment  of  the  debt: 
Ferdon  v.  Jones,  2  £.  D.  Smith  106 ;  Soffe  v,  Gallagher,  3  £.  D.  Smith  507. 
A  negotiable  promissory  note  executed  by  a  debtor,  in  settlement  of  his  debt, 
to  a  third  person  at  the  instance  of  the  creditor  or  to  the  creditor  himself,  is 
primd  facie  a  payment  of  the  original  debt:  Smalley  v.  Edey,  19  Illinois  207. 
An  omission  to  require  the  debtor^ s  indorsement  on  the  bill  or  note  is  primd 
facie  evidence  that  it  was  received  in  payment:  Union  Bank  v.  Smiser,  5 
Sneed  501.  Where  the  note  of  a  third  person  is  taken  by  the  vendor  of  prop- 
erty at  the  time  of  sale,  there  is  a  presumption  that  it  was  in  payment,  but 
this  presumption  may  be  rebutted :  Torry  v.  Hadley,  27  Barbour  192.  Where, 
upon  receipt  of  a  note,  a  receipt  in  full  of  all  demands  is  given  by  the  cred- 
itor, it  is  a  question  of  fact  for  the  jury :  Seltzer  v,  Coleman,  8  Casey  493. 
A  promissory  note  may  be  satisfied  by  a  new  note.  But  if  for  any  reason 
such  new  note  is  void,  the  party  is  remitted  to  his  original  claim :  Sheppard 
V.  Hamilton,  29  Barbour  156  )  Central  Bank  v,  Dana,  32  Ibid.  296.  A  cred- 
itor taking  a  note  which  he  indorses  and  gets  discounted,  but  is  afterwards 
obliged  to  pay,  has  not  received  payment  thereby  of  an  antecedent  debt : 
Kean  v.  Dufresne,  3  Serg.  &  Rawle  233.  If  the  bill  or  note  of  a  third  person 
is  transferred  for  a  debt  contracted  at  the  time,  the  presumption  is  that  it  is 
received  in  satisfaction ;  but  if  for  a  precedent  debt,  then  it  is  received  as  col- 
lateral security  merely  ;  but  in  either  case  the  presumption  may  be  rebutted: 
Bayard  v.  Shunk,  1  Watts  .&  Serg.  92.  The  taking  of  such  note  raises  a  pre- 
sumption that  a  settlement  is  then  made  of  all  outstanding  accounts  between 
the  parties,  but  this  is  a  presumption  which  may  be  rebutted  by  other  pre- 
sumptions, or  by  other  facts  and  circumstances :  Butts  v.  Dean,  2  Metcalf  76  • 
Ilsley  V.  Jewett,  Ibid.  168;  Maynard  v,  Johnson,  4  Alabama  116.  The  re- 
ceipt by  a  creditor  of  a  less  sum  of  money  and  the  promissory  note  of  a  third 
person  for  a  portion  of  the  balance  in  full  of  a  demand  is  an  extinguishment 
of  the  original  indebtedness :  Conkling  v.  King,  10  New  York  440 ;  see  Higby 
V,  New  York  Railroad  Co.,  3  Bosworth  497. 

For  other  cases  on  payment  by  notes  or  checks,  see  Govern  v,  Littlefield, 
13  Allen  127 ;   Lentell  v.  Getchell,  59  Maine  135 ;   Stevens  «.  Anderson,  30 
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that  debt.  A  creditor  who  takes  from  his  debtor  as  collateral 
secoritj  only  a  bill  indorsed  by  his  debtor,  as  he  is  tmstee  of  the 
rights,  so  he  is  bound  by  the  daties  of  a  holder,  and  if  he  neglects 

Indiana  391 ;  Lawson  r.  Gadgell,  45  Mo.  480 ;  Bates  v,  Rosekrans,  87  N. 
Tork  409 ;  Dennis  v,  Williams,  40  Ala.  633 ;  Meshke  v.  Van  Doren,  16  Wise. 
319;  Lee  v.  Peckham,  17  Ibid.  383;  Woodville  v.  Reed,  26  Md.  179;  Milli- 
ken  V.  Whitehouse,  49  Maine  527 ;  Farwell  v.  Salpau^irh,  32  Iowa  582 ;  Wright 
«.  Lawton,  37  Conn.  167 ;  Mosely  v,  Floyd,  31  Geo.  564 ;  Bowers  v.  Still,  13 
Wright  65;  Sohallenberger  v.  Seldonridge,  Ibid.  83;  Strong  v.  King,  35 
Illinois  9 ;  Crabtree  v,  Rowand,  33  Illinois  421 ;  Fickling  v.  Brewer,  38  Ala. 
685 ;  White  v.  Jones,  38  Illinois  159 ;  Burlington  Go.  v.  Greene,  22  Iowa  508 ; 
Lindsay  v.  McClelland,  18  Wise.  481 ;  Middlesex  v.  Thomas,  20  N.  Jersey 
39;  Gibson  0.  Toby,  53  Barb.  191 ;  Roberts  v.  Fisher,  Ibid.  69;  Myatts  v. 
Bell,  41  Ala.  222 ;  Hardin  «.  Branner,  25  Iowa  364 ;  McLaren  v.  Hall,  26 
Ibid.  297 ;  Crane  v.  McDonald,  45  Barb.  476 ;  Archibald  v.  Argall,  53  Illi- 
nois  307 ;  Burlington  Gas  Light  Co.  v,  Greene,  28  Iowa  289 ;  Guion  9.  Do- 
herty,  43  Miss.  538 ;  Palmer  o.  Elliott,  1  Clifford  C.  C.  63 ;  Appleton  v. 
Parker,  15  Gray  173 ;  Baker  v.  Draper,  1  Clifford  C.  C.  420 ;  Paine  v.  Dwinel, 
53  Maine  52 ;  Day  o.  Stiokney,  14  Allen  255 ;  Thorn  «.  Wilson,  27  Indiana 
370;  Kimball  v.  The  Anna  Kimball,  2  Clifford  C.  C.  4 ;  Hudson  v.  Bradley, 
Ibid.  130;  M%|B  v.  Bourne,  56  Maine  161 ;  Mehlberg  0.  Tisher,  24  Wis.  607. 

The  giving  of  a  check  on  the  presentment  of  a  draft  to  the  drawee  does 
not  amount  to  the  payment  of  the  draft  if  the  check  is  not  paid :  Kelty  v. 
Second  Bank,  52  Barbour  328 ;  Smith  v.  Miller,  6  Robertson  413 ;  Bradford 
«.  Fox,  38  New  York  289  ;  Johnson  v.  Bank  of  North  America,  5  Robertson 
554 ;  United  States  v.  Thompson,  33  Maryland  575 ;  Syracuse  Railroad  Co. 
V,  Collins,  3  Lansing  29 ;  Burkholter  v.  Second  National  Bank,  42  New  York 
538 ;  40  Howard,  Pr.  324. 

The  holder  of  a  check  drawn  npon  a  bank  cannot  ayail  himself  of  a  custom 
by  which  banks  belonging  to  an  association  called  the  clearing  bouse,  of 
which  the  drawee  was  one,  are  bound  to  return  checks  presented  through  the 
clearing  house,  and  which  they  have  no  funds  to  pay,  upon  the  same  day  or 
before  banking  hours  of  the  neit  day,  under  penalty  of  being  liable  for  the 
same :  Overman  v.  Hoboken  City  Bank,  1  Yroom  61. 

Where  a  party  to  whom  a  draft  has  been  delivered  for  collection  receives  in 
payment  therefor  the  check  of  the  company  on  which  the  draft  is  drawn  upon 
a  bank,  and  neglects  to  present  the  same  during  the  business  hours  of  the 
next  day,  and  the  company  fail,  he  will  be  held  liable  to  the  party  ftom  whom 
he  received  the  draft :  Nunnemaker  v,  Larnier,  48  Barb.  234. 

Though  the  delivery  of  the  note  of  a  third  party  is  not  payment  of  a  pre- 
cedent debt,  bat  merely  suspends  the  remedy,  yet  if  the  bolder  is  gnilty  of 
laohes  it  operates  as  a  complete  satisfaction  :  Shipman  v.  Cook,  1  Green  251. 
See  Kephart  v.  Batcher,  17  Iowa  240 ;  Middlesex  v.  Thomas,  20  New  Jersey 
39 ;  Smith  v.  Miller,  43  New  York  171 ;  Lean  v.  Friedlander,  45  Miss.  559. 

The  effect  of  taking  a  note  payable  at  a  future  day — though  not  in  pay- 
ment— is  to  extend  the  time :  Happy  0.  Mosher,  48  New  York  313. 
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to  present  or  give  notice  of  dishonor  to  his  debtor,  the  debtor  is 
discharged,  for  no  one  but  the  actual  holder  can  perform  these 

duties.(/) 

It  is  not  essential  to  plead  the  taking  of  a  negotiable  instrument, 
either  as  payment  or  as  satisfaction.  In  answer  to  an  action  for  a 
debt,  it  is  sufficient  to  allege  that  a  bill  or  note,  payable  to  order  or 
bearer,  was  delivered  for  or  on  account  of  the  sum  due,(j|r)  and  that 
the  bill  or  note  has  been  or  is  running,  or  that  it  is  in  the  hands  of  a 
third  person.(A)  But  a  plea  was  not  double  which  alleged  both 
that  the  bill  was  taken  for  and  on  account  and  also  in  payment.(t) 
But  the  liberty  of  pleading  that  a  bill  or  note  was  given  or  taken 
on  account  was  confined  to  the  case  of  such  instruments.  It  must 
have  appeared  on  the  face  of  the  plea  that  the  bill  or  note  was 
payable  to  order  or  to  bearer,  otherwise  the  plea  would  be  bad, 
even  after  verdict.  (A) 

r*^ftftl  ^^^  payment  of  a  substituted  note,  though  given  by  a 
^  ^  ^stranger,  has  been  held,  in  an  action  on  the  first  note,  ad- 
missible under  a  plea  of  payment.(Q 

The  taking  a  bill  or  note  from  a  party  bound  by  a  contract  under 
seal  does  not  extinguish  or  suspend  the  remedy  on  the  specialty, 
unless  the  bill  or  note  be  actually  paid.  Thus,  where  one  of  three 
joint  covenantors  gave  a  bill  of  exchange  for  part  of  a  debt  secured 
by  the  covenant,  it  was  held  that  the  bill  only  operated  as  a  col- 
lateral security,  not  afiecting  the  remedy  on  the  covenant,  and  even 
though  judgment  had  been  obtained  on  the  bill ;  Le  Blanc,  J.,  ob- 
serving, "  The  giving  of  another  security,  which,  in  itself,  would 
operate  as  an  extinguishment  of  the  original  one,  cannot  operate  as 

(/)  Peacock  v,  Pursell,  32  L.  J.  256. 

{g)  Kearslake  v.  Morgan,  5  T.  R.  513  ;  see  Griffiths  v,  Owen,  13  M.  k  W. 
68. 

(h)  Price  V,  Price,  16  M.  &  W.  232 ;  but  see  Mercer  o.  Cheese,  12  L.  J., 
0.  P.  56  ,  4  M.  &  G.  804  (43  E.  C.  L.  B.),  s.  c. ;  Crisp  v,  Griffiths,  2  C,  M.  & 
R.  159. 

(i)  Maillard  v.  Duke  of  Argyle,  6  M.  &  G.  40  (46  E.  C.  L.  R.].  And  an 
allegation  that  a  bill  was  given  *^  on  account  of  and  in  pat/ment  and  dis- 
charge^^ is  not  equivalent  to  an  allegation  that  it  was  given  in  satisfaction: 
M*Dowall  V.  Boyd,  17  L.  J.,  Q.  B.  295  ;  Kemp  v.  Watt,  15  M.  &  W.  672. 

(k)  James  v.  Williams,  13  M.  &  W.  828. 

{l)  Thorne  v.  Smith,  20  L.  J.,  C.  P.  71 ;  7  C.  P.  659. 
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such  by  being  pursued  to  judgment,  unless  it  produce  the  fruit  of 
a  judgment."(m) 

Where  a  tenant  gave  a  note  of  hand  for  arrears  of  rent,  it  was 
held  that  the  landlord  might  nevertheless  distrain,  for  the  note 
was  no  alteration  of  the  debt  till  after  pajment.(n)^ 

The  attorneys  and  solicitors  act,  6  &;  7  Vict.  c.  73,  s.  21,  enacts 
that  an  application  to  tax  an  "attorney's  or  solicitor's  bill  must  be 
made  within  twelve  months  after  payment.  Where  a  promissory 
note  is  given  for  an  attorney's  bill,  payable  at  a  future  day,  the 
twelve  months  run  from  the  time  the  note  was  paid,  and  not  from 
the  time  it  was  given,  unless  it  were  treated  as  payment  at  that 
time.{o) 

If  the  debtor,  instead  of  paying  the  creditor,  directs  him  to  take 
a  bill  of  a  third  person,  which  the  creditor  does,  and  the  hill  is  dis- 
honored, the  liability  of  the  original  debtor  revives  ;{p)  and  it  is 
not  necessary  to  give  the  *original  debtor  notice  of  the  p^qqqi 
dishonor.(9)  The  bill  or  note  must  be  presented  within  a  ^  -' 
reasonable  time.(r) 

So  if  the  creditor,  not  having  the  option  of  taking  cash^  takes  of 
his  own  accord  a  bill  of  his  debtor's  agent,  the  debtor  is  not  dis- 
charged.(«)     But  if  the  debtor  refer  his  creditor  to  a  third  person 

(m)  Drake  v.  Mitchell,  3  East  251 ;  and  see  Curtis  v.  Rush,  2  Yes.  &  B. 
416. 

(n)  Harris  v.  Shipway,  1744 ;  Ewer  v.  Lady  Clifton,  C.  B.,  Trin.  T.  1735 ; 
Bull.  N.  P.  182 ;  Palfrey  v.  Baker,  3  Price  572 ;  Davis  v.  Qyde,  2  Ad.  &  £11. 
623  (29  E.  C.  L.  R.) ;  4  N.  A;  M.  462,  s.  c.  Even  a  bond  given  for  rent  does 
not  extinguish  it.  Rent,  though  due  on  a  parol  lease,  is  of  as  high  a  nature 
as  an  obligation :  11  Yin.  Ab.  289. 

(o)  Sayer  v.  Wagstaff,  5  Beav.  415 ;  In  re  Harries,  13  M.  &  W.  3 ;  In  re 
Wilton,  Q.  B.  847. 

(p)  Marsh  v,  Pedder,  4  Camp.  257 ;  Holt,  N.  P.  C.  72  (3  E.  C.  L.  R.),  s.  c. ; 
Ex  parte  Dickson,  cited  6  T.  R.  142 ;  Taylor  v.  Briggs,  M.  &  M.  28  ;  and  see 
Robinson  v.  Read,  9  B.  &  C.  449  (17  E.  C.  L.  R.) ;  4  Man.  &  Ry.  349,  s.  c. 

(q)  Swinyard  r.  Bowes,  5  M.  &  S.  62. 

(r)  Chamberlyn  v,  Delarive,  2  Wilson  354. 

(s)  Robinson  v.  Reade,  9  B.  &  C.  444  (17  E.  C.  L.  R.)  -,  Marsh  v.  Pedder, 
Holt,  N.  P.  C.  72  (3  E.  C.  L.  R.)  j,  4  Camp.  227,  s.  c. 

^  Wolyamest  v,  Bruner,  4  Har.  &  McHenry  89 ;  Snyder  v.  Kunkleman,  3 
Penna.  Rep.  487. 
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for  payment  generally,  and  the  creditor,  having  the  o{>tion  of  taking 
cash,  elects  to  take  a  bill  which  is  dishonored,  the  original  debtor  is 
discharged.(t) 

The  consequence  of  giving  a  bill  to  an  agent,  an  auctioneer  for 
example,  who  has  no  authority  to  receive  anything  but  cash,  is 
that  the  party  giving  the  bill  is  not  discharged  from  the  demand  of 
the  principal,  although  the  bill  fall  due  at  the  period  when  the  debt 
ought  to  have  been  discharged,  and  be  regularly  paid  to  the 
holder.(tt) 

The  taking  of  his  separate  bill  from  one  of  several  partners  for 
a  joint  debt  will,  as  we  have  seen,  discharge  the  others.  Such  a 
transaction  imports  an  agreement  between  the  creditor  and  the 
firm  that  the  creditor  shall  rest  on  the  liability  of  the  one  partner 
alone,  and  shall  discharge  the  others — that  is,  an  accord — ^and  the 
separate  bill  is  a  satisfaction.  For  the  separate  liability  of  one 
partner  may,  in  many  cases,  be  more  advantageous  than  his  joint 
liability  with  others.  It  is  not  extinguished  at  law  by  his  pre- 
decease; in  the  event  of  a  separate  adjudication  of  bankruptcy 
against  him,  it  would  be  satisfied  before  joint  debts,(2;]  and  it  avoids 
difficulties  which  might  arise  in  suing  him  with  another  defendant.(y) 
♦Where  the  creditor's  rights  against  an  original  debtor 
^  -*  are  reserved,  whether  by  express  agreement,(z)  or  by  the 
nature  of  the  transaction,  or  by  the  original  debtor's  name  being 

(0  Strong  V.  Hart,  6  B.  &  C.  160  (13  B.  C.  L.  R.) ;  9  D.  &  R.  189 ;  2  C.  & 
P.  55  (12  £.  0.  L.  R.),  8.  c^;  Smith  v.  FerraDd,  7  B.  &  0.  19;  9  D.  &  R.  803, 
8.  c. ;  and  see  Baillie  v,  Moore,  15  L.  J.,  Q.  B.  169 ;  8  Q.  B.  489  (55  £.  C.  L. 

R.),  8.  c. 

(u)  Sykes  v,  Giles,  5  M.  A;  W.  645  ;  Williams  v.  Evans,  1  Law  Rep.,  Q.  B. 
352 ;  Gatterall  v,  Hindle,  1  Law  Rep.,  0.  P.  186.  A  check  duly  honored  is 
equivalent  to  cash ;  thus,  when  the  steward  of  a  manor  received  payment 
from  a  copyholder  by  a  crossed  check,  which  was  duly  honored,  the  payment 
was  held  good  as  against  the  lord,  although  the  bankers,  through  whose 
hands  the  check  necessarily  passed  being  crossed,  detained  the  proceeds  on 
account  of  a  debt  due  to  them  from  the  steward :  Bridges  f>.  Qarrett,  L.  R., 
6  C.  P.  451 ;  39  L.  J.  251. 

(x)  6  Geo.  4,  c.  16,  s.  62 ;  12  &  13  Vict.  o.  106,  s.  140 ;  31  &  32  Vict.  c.  71. 
A  discharge  on  a  separate  bankruptcy  frees  from  joint  debts:  Ex  parte 
Hammond,  L.  R.,  16  £q.  614. 

( y)  Evans  v,  Dnimmond,  4  Esp.  82 ;  Reed  f>.  White,  5  Esp.  122  *,  Thompson 
V.  Percival,  5  B.  &  Ad.  925  (27  E.  G.  L.  R.) ;  3  N.  ft  M.  667,  8.  c. 

{z)  Bedford  v.  Deakin,  2  Stark.  178  (3  £.  C.  L.  R.) ;  2  B.  &  Aid.  210,  8.  c. 
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on  the  new  bill,  the  taking  of  the  bill  of  one  of  several,  or  of  a 
stranger,  does  not  discharge  the  original  debtor. 

Where  a  debtor  indorses  a  bill  to  his  creditor,  the  creditor  cannot 
sue  for  his  debt  without  proving  presentment  of  the  bill  and  notice 
of  dishonor. (a)  But  where  he  does  not  indorse  it,  it  seems  sufficient 
for  the  creditor,  when  suing  for  the  original  debt,  to  show  that  the 
bill  still  remains  in  his  hands,  without  proving  presentment(6)  or 
notice  of  dishonor ;((;)  for  that  is  presumptive  evidence  of  dishonor, 
sufficient  to  throw  it  on  the  defendant  to  show  that  the  bill  has 
been  paid. 

If  the  partj  who  gave  the  bill  in  payment  as  a  good  bill  knew  at 
the  time  that  it  was  of  no  value,  or  fraudulently  misrepresented 
the  solvency  of  parties  to  it,(d)  the  holder,  on  discovering  the 
fraud,  may  immediately  sne  such  party  on  his  original  liability  ;  or, 
if  the  bill  were  given  for  goods  delivered  at  the  time,  he  may  dis- 
affirm the  contract,  and  sue  in  trover  for  the  goods.  Thus  where 
a  vendee,  under  terms  to  pay  for  goods  on  delivery,  obtained  pos- 
session of  them  by  giving  a  check  which  was  afterwards  dishonored, 
Lord  Tenterden  said,  ^^If  the  vendee  had  reasonable  ground  to 
expect  that  the  check  would  be  paid,  the  transaction  was  not  fraudu- 
lent, and  the  property  would  pass  to  him ;  if  he  had  not  reasonable 
ground  for  so  expecting,  the  transaction  was  fraudulent,  and  the 
vendors  are  entitled  to  recover  their  property  in  an  action  of 
trover  :\ey 

(a)  Kearslake  v.  Morgan,  5  T.  R.  513 ;  Bridges  v.  Barry,  3  Taant  130. 

(6)  Goodwin  v.  Coates,  1  M.  &  Rob.  221. 

(c)  Bishop  0.  Rowe,  3  M.  &  Sel.  362. 

(d  )  Byles  on  Bills,  6th  Amarioan  ed.  p.  575. 

(e)  Hawse  v.  Crowe,  I  B,.  &  M.  414 ;  Puckford  v.  Maxwell,  6  T.  R.  52 ; 
Owenson  v,  Morse,  7  T.  R.  64 ;  Bishop  v.  Shillito,  2  B.  &  Aid.  329,  n. ; 
Taylor  o.  Plnmer,  ZU.&  Sel.  562 ;  Brown  v.  Kewley,  2  B.  &  P.  518 ;  Glad- 
stone V,  Hadwen,  1  M.  &  SeL  517 ;  Noble  v.  Adams,  7  Taunt  59  (2  £.  C.  L. 
R.) ;  £arl  of  Bristol  v,  Wilsmore,  IB,&Q.  514  (8  £.  0.  L.  R.) ;  2  D.  &  R. 
755,  s.  c. ;  KLilby  v.  Wilson,  1  R.  &  M.  178.  See  the  Amerioan  authorities  to 
the  same  effect,  Byles  on  Bills,  6th  American  ed.  pp.  37,  450,  574. 


^  Markle  o.  Hatfield,  2  Johns.  455 ;  Ontario  Bank  v.  Lightbody,  13  Wendell 
101 ;  Lowrey  v.  Marrell,  2  Porter  280 ;  Bayard  v.  Shunk,  1  Watts  ^  Serg.  94. 

Acceptance  of  a  counterfeit  or  forged  note,  in  satisfaction,  is  not  payment : 
Bnrrill  v,  Watertown  Bank,  51  Barboar  105 ;  Offatt  r.  Bank  of  Kentooky,  1 
Bush  106 ;  Goodrich  v.  Tracy,  43  Vermont  314. 
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A  negotiable  bill  or  note  given  in  discharge  of  a  debt,  and  then 
r*QQn  '^®*  ^'  destroyed,  is  at  common  law  payment ;(/)  *but  the 
^  -^  statute  17  &  18  Vict.  c.  125,  s.  87,  may,  as  we  have  seen, 
enable  the  owner  to  recover.  ^ 

We  have  already  seen(^)  that  it  has  been  held  that  where  a  bill 
or  note  payable  to  bearer  is  delivered  without  indorsement,  not  in 
payment  of  a  pre-existing  debt,  but  in  payment  or  exchange  for 
goods  or  other  securities  sold  at  the  time,  such  a  transaction  amounts 
in  general  to  a  sale  of  such  a  bill  or  note,  and  to  an  election  by  the 
transferree  to  take  it  as  money  with  all  its  risks,  and,  consequently, 
to  complete  payment  by  the  tran8ferror.(A)^ 

If,  in  payment  of  dishonored  bills,  other  bills  be  given  for  the 
sum  due,  and  the  first  bills  remain  in  the  hands  of  the  holder,  if  the 
latter  bills  be  not  paid,  the  liability  of  parties  on  the  first  bills  re- 
vives.(e)  And  even  if  the  new  bills  be  duly  paid,  the  holder  may 
recover  on  the  old  bills,  if  the  amount  of  principal  and  interest  due 
thereon  be  not  covered  by  the  amount  of  the  new  bill8.(Jk)     The 


(/)  Woodford  v.  Whitelaw,  M.  &  M.  517 ;  Crowe  v.  Clay,  9  Exch.  504. 
N.  B. — In  this  chapter  the  word  payment  is  not  always  used  in  its  strict 
legal  sense. 

(g)  Chapter  on  Transfer. 

(A)  Camidge  v,  Allenby,  6  B.  A;  C.  373  (13  E.  C.  L.  R.) ;  9  D.  &  R.  391,  s. 
c. ;  Ward  v.  Evans,  2  Ld.  Raym.  928  ;  Brown  v,  Kewley,  2  B.  &  P.  418 ; 
Guardians  of  Lichfield  Union  v,  Greene,  26  L.  J.,  Exoh.  140;  1  H.  &  N.  884, 
8.  c. ;  Smith  v.  Mercer,  L.  R.,  3  Ex.  51.     See  the  chapter  on  Transfer. 

(i)  Ex  parte  Barclay,  7' Ves.  697  ;  Bishop  v.  Rowe,  3  M.  &  S.  362;  Dillon 
©.  Rimmer,  1  Bing.  100  (8  E.  C.  L.  R.) ;  7  Moo.  427,  s.  c. 

(k)  Lumley  v.  Musgrave,  4  Bing.  N.  C.  9  (33  E.  C.  L.  R.) ;  5  Scott  230,  s.  c. 


^  Patten  v.  Ash.  7  Serg.  &  Rawle  116  ;  People  v.  Howell,  4  Johns.  296; 
Dennis  v.  Hart,  2  Pick.  204 ;  Bayard  v.  Shunk,  1  Watts  &  Serg.  94.  Where 
the  yeador  of  goods  is  induced  to  take  the  note  of  a  third  person  as  payment 
by  a  fraudulent  representation  of  the  solvency  of  that  person,  the  note  is  no 
satisfaction  :  Pierce  o.  Drake,  l6  Johns.  475  ;  Martin  9.  Pennock,  2  Barr  376. 
Where  a  man  in  payment  of  a  debt  to  another  gives  him  a  counterfeit  bill,  if 
he  has  notice  that  it  is  counterfeit  within  a  reasonable  time,  he  is  bound  to 
take  it  back,  and  the  question  of  reasonable  time  is  one  for  the  jury :  Simms 
0.  Clark,  11  Illinois  137;  Ramsdale  v,  Horton,  3  Barr  330;  Raymond  e. 
Bauer,  13  Serg.  &  Rawle  318. 
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holder  of  an  old  bill  for  the  fall  amount  of  which  a  new  bill  is 
given  cannot  sue  on  it  till  the  new  one  is  at  maturit7.(Q^ 

The  taking  of  a  bill  or  note  in  payment  will  in  general  deter- 
mine a  lien.  Thus  where  the  owner  of  a  ship  haying  a  lien  on  the 
goods,  until  the  delivery  of  good  and  approved  bills,  took  a  bill  of 
exchange  in  payment,  and  though  he  objected  to  it  at  the  time, 
afterwards  negotiated  it,  it  was  held  that  such  a  negotiation  amounted 
to  an  approval  of  the  bill  by  him,  and  to  a  relinquishment  of  his 
lien  on  the  goods.(f7i)  So  where,  for  goods  sold,  the  vendor  took 
the  vendee's  promissory  note  and  negotiated  it  with  his  banker,  and 
it  was  subsequently  dishonored,  but  continued  outstanding  in  the 
banker's  hands,  it  was  once  held  that  the  vendor,  by  taking  the 
note  and  negotiating  it,  relinquished  *his  lien,  and  that  the  p^qq^-, 
lien  did  not  revive  on  the  dishonor  of  the  note,  the  note  ^  -^ 
continuing  in  the  banker's  hand8.(n)  But  this  doctrine  has  been 
overruled  by  a  decision  of  the  highest  authority.(o) 

(Pj  Kendrick  r.  Lomax,  2  C.  &  J.  405  j  2  Tyr.  438,  a.  c. 

(m)  Horncastle  v,  Farran,  3  B.  A  Aid.  497  (5  E.  C.  L.  R.) ;  2  Stark.  590, 
8.  c. ;  Alsager  v,  St.  Katherine^s  Dock  Company,  14  M.  &  W.  784 ;  Tamyaco 
V,  Simpson,  19  C.  B.,  N.  S.  478  (115  E.  C.  L.  R.). 

(n)  Bunney  v.  Poyntz,  4  B.  &  Ad.  568  (24  E.  C.  L.  R.) ;  1  N.  &  M.  229. 

(o)  Qunn  v.  Bolchow,  Yanghan  &  Co.,  L.  R.,  10  Chan.  Ap.  490,  where  it 

%  ■  -■  ■ 

^  A  note  or  acceptance  giTcn  for  the  price  of  goods  at  the  time  of  purchase 
does  not  destroy  the  vendor's  right  of  action  on  the  original  agreement,  bat 
only  suspends  the  right  until  the  expiration  of  the  credit  given :  Hall  v. 
Richardson,  16  Maryland  396 ;  McMurray  v,  Taylor,  30  Missouri  263 ;  Hig- 
gins  V,  Wortell,  1 8  California  330.  AYhere  a  bill  or  note  is  taken  for  a  prior 
debt,  the  party  cannot  recover  upon  the  original  consideration  unless  the  bill 
or  note  is  produced  and  cancelled  at  the  trial,  or  it  appears  that  it  cannot  be 
enforced  by  a  third  party :  Miller  v.  Lumsden,  16  Illinois  161.  The  payee  of 
a  bill,  acceptance  and  payment  of  which  have  been  refused,  may  surrender 
the  bill  and  maintain  on  action  on  the  debt  for  which  the  bill  was  given : 
Derickson  v.  Whitney,  6  Gray  248.  An  action  may  be  brought  on  an  account 
for  which  a  note  has  been  given,  without  surrendering  the  note,  unless  it  has 
been  negotiated,  in  which  case  it  must  be  surrendered  before  execution  can 
be  taken  out:  Street  o.  Hall,  3  Williams  165. 

A  creditor  cannot  recover  on  the  original  debt,  for  which  he  has  accepted 
another  security,  unless  he  can  show  the  note  to  have  been  lost,  or  produces 
it  at  the  trial  to  be  cancelled :  Matthews  o.  Dare,  20  Maryland  248. 

Where  a  party  receives  a  note  as  collateral,  he  is  bound  to  use  ordinary 
diligence  in  collecting  it :  Roberts  r.  Thompson,  14  Ohio  (N.  S.)  1. 
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Bat  if  a  bill  or  note  is  taken,  and,  remaining  in  the  vender's 
hands,  is  dishonored,  the  goods  not  being  delivered,  it  should  seem 
that  the  lien  reYiyes.(/?) 

On  the  sale  of  real  property  the  taking  and  negotiating  a  note  or 
bill  by  the  vendor  does  not  amount  to  a  relinquishment  of  his 
\ien{q)  on  the  land(r)  for  the  unpaid  purchase*money. 

A  bill,  check  or  promissory  note  is  earnest|  or  part  payment, 
within  the  seventeenth  section  of  the  Statute  of  Frauds,  so  as  to 
obviate  the  necessity  of  a  written  contract.(8) 

A  covenant  to  pay  in  promissory  notes  implies  and  includes  a 
covenant  to  pay  the  notes  when  due.(£) 

An  unstamped  bill  or  check  is  not  payment.(u) 

was  held  that  a  vendor*8  lien  was  only  oonditionally  discharged  by  taking 
vendee's  acceptances,  and  was  capable  of  reyiving  on  their  dishonor,  even 
though  they  had  been  negotiated. 

(p)  New  V.  Swain,  1  Dans.  &  L.  193  ;  Valpy  v.  Oakley,  16  Q.  B.  941  (71 
£.  C.  li.  R.)* 

(q)  Ex  parU  Loring,  1  Rose  19 ;  Grant  v.  Mills,  2  Y.  &  B.  306.  See  Macreth 
V,  Simmons,  1 5  Yes.  329.  See  as  to  the  effect  of  taking  a  void  cheek,  Bond 
9.  Warden,  14  L.  J.,  Chan.  154 ;  1  Coll.  583,  s.  c. 

(r)  As  to  the  circumstances  under  which  the  transfer  of  a  bill  is  payment 
in  bankruptcy,  see  the  chapter  on  Bankruptcy. 

(8)  Chitty  on  Bills,  8th  ed.  80,  note  (&),  p.  84. 

\t)  Dixon  ».  Holroyd,  27  L.  J.,  Q.  B.  43 ;  7  E.  &  B.  903  (90  E.  C.  L.  R.), 

8.  C. 

(u)  Cundy  v.  Marriott,  1  B.  &  Ad.  696  (20  E.  C.  L.  R.) ;  Bond  o.  Warden, 
14  L.  J.,  Ch.  154 ;  1  Ool.  583,  s.  c.  But  now  in  case  of  a  bill  payable  on  de- 
mand, the  stamp  may  be  subsequently  affixed  by  the  drawee,  33  &  34  Yict.  c 
97|  s.  54 ;  and  the  bill  or  check  is  good,  though  the  penalties  are  incurred. 


♦CHAPTER  XXX- 


[*398] 


OF  BWTBj  PARTS  AND  COPISS  OF  BILLS. 


What  a  Bill  drawn  in  parts  is  .  393 
The  whole  set  but  OM  BUI  .  .  394 
To  whom  the  BiU  belongs  when 

the  parts  are  in  different  hands  394 
How  many  parts  required    ,        .  394 


Effect  of  omitting  to  r^er  to  the 

other  parts  ....  394 
Liability  of  Drawee  .  .  .  395 
Liability  of  Indorser  .  .  .  395 
Copies  of  Bills  .  .  .  .395 
SiAsiituHons       ....  396 


FoRSlGK  bills(a)  are  often  drawn  in  parts,  all  the  parts  together 
making  what  is  called  a  set. 

Exemplars  or  parts  of  the  bill  are  made  on  separate  pieces  of 
paper,  each  part  being  numbered,  and  referring  to  the  other  parts. 
Each  part  contains  a  condition  that  it  shall  continue  payable  only 
so  long  as  the  others  remain  unpaid.  These  parts  should  circulate 
together ;  or  one  may  be  forwarded  for  acceptance  while  the  other 
is  delivered  to  the  indorsee,  thus  relieving  him  from  the  necessity 
of  forwarding  his  part  for  acceptance,  but  giving  him  the  indorser's 
security  immediately,  and.  diminishing  the  chances  of  losing  the 
bill.(6)^  Every  transferror  is  bound  to  hand  over  to  his  *tran8-  r+QOA-j 
ferree  all  the  parts  of  the  bill  in  his  possession,  and  he 

(a)  II  existe  dans  la  negotiation  des  lettres  dec  hange  un  usage  qui  la  facilite 
et  assure  leur  paiement  rapide ;  o'est  la  faculty  de  tirer  par  premiere,  seoonde, 
et  troisi^me,  etc.,  etc.,  o'est  k  dire  de  souscrire  plusieure  exemplaires. 

Get  usage  remonte  k  des  temps  d^jk  recul6s  *,  11  6tait  en  yigueur  sous  Tan- 
oienne  legislation,  et  Cleirac  en  cite  des  exemples  qui  se  rapportent  au  milieu 
dn  seizi^me  si^ole. 

II  n'est  pas  sans  int6rSt  de  reproduire  ses  observations  fort  sens^es : 

'*  Et  d'antant  que  les  lettres  de  change  sent  des  papiers  volans,  des  petits 
poulets,  ou  billets,  Folizxa  di  Cambio,  qui  se  peuvent  facilement  esdirer  et 
perdre.  Comme  aussi  le  banquier  correspondant  k  Paris  peut  manquer  an 
paiement,  c'est  pourquoi,  tant  le  bourgeois  qui  a  tir6,  que  son  commission- 
naire  r^sidant  k  Paris,  ont  chacun  besoin  d'une  copie  pour  faire  leurs  dili- 
gences. A  oette  cause  le  banquier  doit  6crire,  et  foumir  par  precaution  deux 
on  trois  copies  de  la  mdme  lettre  de  semblable  teneur."  Nouguier  des  Lettres 
de  Change,  1, 104. 

(6)  The  facility  which  drawing  a  bill  in  sets  affords  for  its  presentment  has 
been  held  to  accelerate  the  time  within  which  a  bill,  payable  after  sight, 
ought  to  be  presented  for  acceptance :  Straker  r.  Graham,  4  M.  &  W.  721. 

'  The  whole  of  a  set  of  exchange  constitutes  but  one  bill,  and  payment  or 
37 


394  SBTS,   PARTS   AND  COPIES  OF  BILLS. 

may  even  be  liable  to  band  them  over  to  a  subseqaent  transferree, 
if  he  have  them  still  in  his  posse8sion.(e) 

The  whole  set,  of  how  many  parts  soeyer  it  be  composed,  oon- 
stitates  but  one  bill,  and  the  regular  payment  and  cancellation  of 
any  one  of  the  parts  extinguishes  dilJld) 

A  firm,  who  were  both  payees  and  acceptors  of  a  foreign  bill  in 
three  parts,  indorsed  one  part  to  a  creditor  to  remain  in  his  hands 
till  some  other  security  were  given  for  it,  and  then  indorsed  another 
part  of  the  same  bill  for  value  to  a  third  person.  They  afterwards 
gave  the  first  indorsee  the  proposed  security,  and  took  back  the 
first  part  of  the  bill  from  him.  Held  that  the  holder  of  the  second 
part  was  not  precluded  from  recovering  against  the  firm :  first,  be- 
cause the  substitution  of  the  security  for  the  first  part  was  not  a 
payment ;  and  secondly,  because  the  firm  were,  as  between  them- 
selves and  the  second  indorsee,  estopped  from  disputing  the  regu- 
larity of  their  acceptance  and  indorsebent  of  the  second  part.(e) 

But  as  between  band  fide  holders  for  value  of  different  parts  of 
the  same  bill,  he  who  first  obtains  a  title  to  his  part  is  entitled  to 
the  other  parts,(/)  and  migHt,  it  has  been  said,  maintain  trover  for 
them,  even  against  a  subsequent  bond  fide  holder.(^) 

If  a  man  be  under  an  obligation  to  deliver  a  foreign  bill,  it 

(c)  Pinard  v,  Klookman,  32  L.  J.,  Q.  B.  82 ;  3  Boat  &  Smith  388  (113  £.  C. 
L.  R.),  8.  c. 

{d)  Bylen  on  Bills,  6th  American  edition,  578.  A  contract  to  deliver  ap  a 
bill  drawn  in  parts  is  a  contract  to  deliver  up  every  part :  Kearney  v.  West 
Granada  Mining  Company,  1  H.  &  N.  412. 

(e)  Holdsworth  v.  Hunter,  10  B.  &  0.  449  (21  £.  C.  L.  R.). 

(/)  Ibid. ;  Perreira  v.  Jopp,  10  B.  &  C.  450  n.  (21  E.  C.  L.  R.). 

{g)  For  it  is  the  duty  of  a  person  taking  one  of  the  several  parts  to  inquire 
after  the  others :  Lang  v.  Smyth,  7  Bing.  284,  294  (20  E.  G.  L.  R.) ;  5  M.  & 
P.  78,  8.  c. ;  and  he  is  advertised  by  the  part  which  he  does  take  that  he  takes 
it  without  the  others  at  his  peril. 

cancelling  of  either  of  the  set  extinguishes  all :  Durkin  v,  Cranston,  7  Johns. 
442 ;  Ingraham  v.  Gibbs,  2  Ball.  134 ;  Miller  o.  Haokley,  Anthon  68.  As  to 
the  different  sets  of  bills,  see  Ken  worthy  e.  Hopkins,  I  Johns.  Gas.  107* 

In  a  suit  by  the  indorsee  of  a  bill  against  the  acceptor,  where  the  first  part 
of  the  bill  sued  on  has  been  accepted  or  protested,  the  production  of  that  part 
is  primd facie  sufficient:  Johnson  v,  Offut,  4  Met.  (K^nt)  19. 
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seems  he  is  bound  to  deliver  as  many  parts  as  may  be  applied 
for.(A) 

An  omission  on  one  part  to  express  the  reference  to  the  others, 
and  the  condition  relating  to  them,  maj  have  the  effect  of  obliging 
the  drawer  to  pay  more  than  one  part.(t) 

*The  drawee  should  accept  only  one  part.  For  if  two  p^oQci 
accepted  parts  should  come  into  the  hands'  of  different  ^  -^ 
holders,  and  the  acceptor  should  pay  one,  it  is  possible  that  he  miiy 
be  obliged  to  pay  the  other  part  also.(y) 

And  he  should  not  pay  without  taking  back  the  part  which  he 
has  accepted,(A:)  for,  having  paid  the  unaccepted  part,  he  may  be 
obliged  afterwards  to  pay  the  accepted  part  also. 

And  if  the  indorser  improperly  circulate  two  parts  to  distinct 
holders,  he  may  be  liable  on  each.(Q  The  forgery  of  the  payee's 
indorsement  on  one  of  the  parts  will  of  course  pass  no  interest  even 
to  a  bond  fide  holder.(m) 

It  is  conceived  that  an  indorser  is  not  bound  to  pay  any  one  part 
unless  every  part  bearing  his  indorsement  be  delivered  up  to  him.(n) 

(h)  1  Pard.  334.  Bat  eince  each  part  is  now  subject  to  a  stamp,  if  issued 
or  negotiated  apart,  33  &  34  Vict.  c.  97,  s.  55,  it  may  be  doubtful  whether  he 
is  so  bound,  unless  the  party  applying  will  furnish  the  extra  stamps. 

(i)  Davison  v.  Robertson,  3  Dow  218,  228 ;  Beawes  430;  Poth.  Ill ;  2  Pard. 
367.  But  not  an  inaccurate  reference  or  an  omission  to  name  one  part  ob- 
viously by  mistake :  Bayley,  6th  ed.  30. 

(j)  See  Holdsworth  v.  Hunter,  10  B.  &  C.  449  (21  E.  C.  L.  R.). 

(k)  Celui  qui  paie  une  lettre  de  change  sur  une  deuxi^me,  troisidme,  qua- 
tri^me,  etc.,  sans  retirer  oelle  sur  laquelle  se  trouve  son  acceptation,  n^op^re 
point  sa  liberation  k  l'6gard  du  tiers  porteur  de  son  acceptation :  Code  de 
Commerce,  Art.  148. 

(I)  See  Holdsworth  o.  Hunter,  supra. 

(m)  Cheap  v.  Ilarley,  3  T.  R.  127 ;  see  Smith  v.  Mercer,  6  Taunt.  80  (1 
E.  C.  L.  R.) ;  1  Marsh.  453,  s.  c. ;  Puller  v.  Smith,  1  0.  &  P.  197  (12  E.  C.  L. 
R.);  Ry.  &  M.  49,  s.  c. 

(n)  Lorsqu^une  deuxi^me  porte  qu'elle  ne  sera  pay6e  qu'autant  que  la 
premiere  ne  I'aura  pas  M ;  Pendosseur  qui  endosse  les  deux  exemplaires 
n'est  point  respdtasable  envers  le  porteur  de  la  seconde  qui  a  re^u  ce  titre, 
tandis  que  la  premiere  6tait  6galement  en  circulation. 

Dans  ce  cas  le  porteur  de  la  seconde  est  averti  par  les  6nonciations  qu*elle 
oontient.  Pour  se  mettre  k  Pabri  des  frandes  de  son  c^dant,  il  doit  se  faire 
remettre  la  premiere :  Conr  de  Cessation,  4  Avril,  1832 ;  Sirey,  t.  32, 1.  29. 
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Copies  of  bills  are  not,  it  is  beliered,  much  used  in  this  country. 
A  protest  may  be  made  on  the  copy  of  a  bill  in  some  cases.(o)  But 
abroad,  when  a  bill  is  not  drawn  in  sets,  it  is  sometimes  the  prac- 
tice to  negotiate  a  copy,  while  the  original  is  forwarded  to  a  distance 
for  acceptance. 

In  such  a  case  the  person  who  circulates  the  copy  should  transcribe 
the  body  of  the  bill,  and  all  the  indorsements,  including  his  own, 
literally,  and,  after  all,  he  should  write  ^^  Copy : — the  original  being 
with  such  a  person."  If  he  should  omit  to  state  that  the  bill  is  a 
copy,  or  to  write  bis  own  indorsement  after  the  wor4  copy^  he  may 
become  liable  on  the  copy  as  on  an  original.(/?) 
-^oQ/«-|  *It  is  a  common  but  not  a  safe  practice  for  a  drawer,  to 
^  ^  whom  a  negotiated  part  has  come  bacl(  with  many  indorse- 
ments on  it,  to  substitute  a  new  part  without  such  indorsements. 
The  holder  of  such  a  substituted  part  may  be  deprived  of  his 
remedy  against  the  accepl;or  by  the  intermediate  act  of  the  drawer.(9) 

(o)  Dehere  v,  Harriot,  1  Show.  163. 

(p)  L'asage  des  copies,  qaoiqu'il  ne  soit  pas  consaer^  par  la  loi,  n*en  est 
pas  moins  valable.  L^endosseur  qui  or6e  une  copie,  apr^a  avoir  n^goci^ 
roriginal,  est  tenn  de  mentionner  dans  la  oopie  rendossement  qu'il  a  ^rit 
sar  le  titre  m^me.  Si,  aa  contraire,  apr^s  ces  mots  jxntr  copte,  il  appose  un 
endos,  il  fait  snpposer  que  Poriginal  n'est  pas  endou^,  et  il  est  responsable 
Tis-lt-vis  du  portenr  de  bonne  foi  de  la  copie:  Cour  Royale  de  Paris,  14 
Janvier  1830 ;  Sirey,  t  30, 1. 172. 

(g)  Ralli  r.  Dennistoan,  6  Exch.  483. 
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Bills  of  exchange  are  either  foreign  or  inland.(a)  Inland  bills 
of  exchange  at  common  law  are  such  as  are  both  drawn  and  pay- 
able within  the  limits  of  England,  Wales  and  Berwick-on-Tweed.(() 

Foreign  bills,  as  distingnished  from  inland  bills  at  common  law, 
are  such  as  are  drawn  or  payable,  or  both,  abroad,  or  drawn  in  one 
realm  of  the  United  Kingdom  and  payable  in  another.((?) 

Bills  drawn  in  England  and  payable  in  Scotland  or  Ireland,  or 
vice  veredy  were  until  recently  foreign  bills,  for  they  were  so  before 
the  union  between  the  countries,  and  the  union  does  not  make  them 
inland  bills.((2)^     But  bills  drawn  and  payable  in  Scotland,  or  drawn 

(a)  Holt,  0;  J. :  "I  remember  wh^n  aotionfi  upon  inland  bills  of  exchange 
did  first  begin,  and  there  they  laid  a  particular  castom  between  London  and 
Bristol,  and  it  was  an  action  against  the  acceptor.  The  defendant's  counsel 
woald  pat  them  to  prove  the  custom,  at  which  Hale,  who  tried  it,  laughed, 
and  said  they  had  a  hopeful  case  on't :"  BuUer  v.  Crips,  6  Mod.  29 ;  1  Salk. 
130;  Holt  119  (3  £.  G.  L.  R.),  s.  c. 

(b)  A  bill  drawn  in  England  on  a  person  residing  abroad,  but  drawn  and 
accepted  payable  in  England,  has  been  hM  an  inland  bill  within  the  stamp 
act:  Amner  v.  Clark,  2  C,  M.  &  R.  468. 

(c)  As  to  the  Isle  of  Man  and  the  Channel  Islands,  see  Com.  Dig.  Naviga- 
tion, 2,  3  and  4 ;  Godfrey  v.  Coulman,  13  Moo.  P.  C.  C.  11 ;  Hey  wood  v.  Pick- 
ering, L.  R.,  9  Q.  B.  428. 

(d)  Mahoney  v.  Ashlin,  2  B.  &  Ad.  478  (22  E.  C.  L.  R.). 

^  A  bill  drawn  in  one  of  the  United  States  upon  a  person  in  another  is  a 
foreign  bill :  Linyille  v,  Welch,  29  Missouri  203 ;  State  Bank  v.  Hays,  3  In- 
diana 400.  A  bill  of  exchange  drawn  by  a  resident  of  Michigan,  in  favor  of 
a  Michigan  payee,  upon  a  person  in  Chicago,  and  accepted  there,  is  a  foreign 
bill :  Mason  v,  Dousay,  35  Illinois  424.  See  also  Commercial  Bank  v.  Var- 
num,  49  N.  T.  269. 
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and  payable  in  Ireland,  were  inland  bills  within  1  &  2  Geo.  4,  e.  78, 
to  which  an  aeceptance  in  writing  was  necessar7.(e) 

-^  By  the  19  &  20  Vict.  c.  97,  s.  7,  bills  or  notes  drawn  *in 

^  -'  one  part  and  payable  in  any  other  part  of  the  British 
Islands(/)  are  inland  bills  ;{g)  and  for  the  purposes  of  the  present 
stamp  act  only  bills  or  notes  made  (or  purporting  to  be  made)  oat 
of  the  United  Kingdom  are  to  be  deemed  foreign  bills.(A) 

A  bill  of  exchange  is  primd  facie  an  inland  bill.  In  an  action 
brought  on  a  foreign  bill  against  a  drawer  or  indorser,  the  declara- 
tion ought  to  have  stated  that  it  was  a  foreign  bill.  And  if  it  did 
not,  the  defendant  would  be  entitled  to  succeed  on  the  ordinary 
traverses  of  the  material  allegations  in  the  declaration. (t) 

• 
Formerly  the  acceptor  of  a  bill,  purporting  to  be  a  foreign  bill, 

but  really  made  in  England,  and  known  by  the  acceptor  at  the  time 
of  acceptance  to  be  so,  was  not  precluded  from  objecting  in  an  ac- 
tion by  an  innocent  indorsee,  that  it  was  really  an  inland  bill,  and 
therefore  void  for  want  of  a  stamp.(y)  But  there  was  implied  war- 
ranty by  a  transferror  that  a  bill  apparently  drawn  abroad  really 
was  so  drawn.(i)  Now,  however,  every  bill  of  exchange  which 
shall  purport  to  be  drawn  at  any  place  out  of  the  United  Kingdom 
shall  for  all  the  purposes  of  the  stamp  act  be  deemed  a  foreign  bill, 
and  may,  as  we  have  seen,  be  stamped  accordingly.(2)  By  the  27  & 
28  Vict.  c.  56,  s.  2  (now  repealed),  every  bill  of  exchange  payable 

(e)  Maboney  r.  Ashlin,  2  B.  &  Ad.  478  (22  E.  C.  L.  R.). 

(/)  /.  0.,  Great  Britain,  Ireland,  Man,  Guernsey,  Jersey,  Alderney,  Sark 
and  the  islands  adjacent  to  any  of  them,  s.  7. 

(g)  Except  so  far  as  the  late  stamp  act  was  concerned ;  and  the  new  statute 
seems  to  be  to  the  same  effect :  see  Griffin  v,  Weathersby,  L.  R.,  3  Q.  B.  753  ; 
Heywood  v,  Pickering,  L.  R.,  9  Q.  B.  428.  The  new  stamp  act,  33  &  34 
Vict.  c.  97,  s.  51,  imposes  ad  valorem  duties  on  foreign  bills  similar  to  those 
on  inland  bills  not  on  demand. 

(h)  33  &  34  Vict.  c.  97,  ss.  51,  52. 

(i)  Armani  v,  Castrique,  13  M.  &  W.  443. 

(j )  Steadman  r.  Duhamel,  1  C.  B.  888  (50  E.  C.  L.  R.). 

(A:)  Gompertz  v.  Bartlett,  2  E.  A  B.  854  (75  E.  C.  L.  R.). 

(I)  33  &  34  Vict.  c.  57,  ss.  51  and  52.  See  too  the  former  enactment,  17  & 
18  Vict.  c.  83,  s.  4  (repealed  1870),  and  Siordet  v.  Kaceynski,  17  C.  B.  251 
(84  E.  C.  L.  R.). 
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on  demand,  and  parfiorting  to  be  indorsed  abroad,  was,  for  the  pur- 
poses of  the  stamp  acts,  deemed  to  be  a  foreign  bill. 

Foreign  bills  are  frequently  drawn  in  sets :  that  is,  exemplars  or 
parte  of  the  bill  are  made  on  separate  pieces  of  paper,  each  part 
referring  to  the  other  parts,  and  containing  a  condition  that  it  shall 
continue  payable  only  so  long  as  the  others  remain  unpaid. 

*For  the  law  on  this  subject  the  reader  is  referred  to  the 
preceding  chapter  on  Sets,  Parts  and  Copies  of  Bills.     ■-        J 

As  to  the  presentment  of  foreign  bills  for  acceptance  or  payment, 
see  the  chapters  on  Presentment  for  Acceptance  and  Present- 
ment FOR  Payment. 


For  the  English  law  regulating  the  acceptance  of  foreign  bills  in 
this  country,  see  the  chapter  on  Acceptance. 

As  to  the  protest  of  foreign  bills,  see  the  chapter* on  Protest. 


[♦400] 
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Sometimes  bills  drawn  in  Englatid  are  payable  in  a  foreign 
country,  and  bills  drawn  in  a  foreign  country  are  payable  in 
England.  Sometimes  English  bills  circulate  abroad,  and  foreign 
bills  circulate  here ;  and  frequently  suits  on  foreign  bills,  or  bills 
negotiated  abroad,  are  brought  in  English  courts  of  justice.  The 
laws  of  foreign  countries,  as  to  bills  of  exchange,  often  dififer  widely 
from  the  law  of  England,  and  from  each  other.  But  natural  justice, 
mutual  convenience,  and  the  practice  of  all  civilized  nations,  re« 
quire  that  contracts,  wherever  enforced,  should  be  regulated  and 
interpreted  according  to  the  laws  with  reference  to  which  they  were 
made,  otherwise  the  rights  and  liabilities  of  parties  would  entirely 
depend  on  the  law  of  the  country  where  the  remedy  might  happen 
to  be  sought.  Such  a  state  of  things  would  introduce  uncertainty 
and  confusion  ^infinitely  greater  than  arises  from  that 
■-  -I  measure  of  respect  and  comity  which  every  tribunal  now 
shows  to  the  law  of  foreign  nations. 

In  determining  how  far  foreign  laws  are  to  regulate  foreign  con- 
tracts in  English  courts,  a  great  variety  of  circumstances  are  often 
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necessary  to  be  considered.  It  may  be  essential  to  regard  the 
domicile  of  one  or  both  or  all  of  the  contracting  parties,  the  place 
where  the  contract  is  made  (which  place  it  may  not  always  be  easy 
to  determine,  for  the  parties  may  live  in  different  countries),  the 
place  where  the  contract  is  to  be  performed,  the  place  where  the 
subject-matter  of  the  contract  is  locally  situate,  and  the  place  where 
the  remedy  is  sought. 

Many  nice  questions,  therefore,  have  already  arisen,  and  many 
more  will,  no  doubt,  in  future  arise  in  our  courts,  from  the  conflict 
of  English  with  foreign  law  as  to  bills  of  exchange. 

The  decisions  of  English  courts  of  justice  on  the  international 
law  of  contracts  have  not  been  very  numerous,  but  nothing  can  ex- 
ceed the  discrepancy  and  irreconcilable  contrariety  of  the  doctrines 
and  opinions  of  foreign  writers,  not  only  on  the  application  of  the 
principles  of  international  law  to  foreign  contracts,  but  on  the  very 
principles  themselves.(a)  To  enter  into  the  discussion  of  such 
topics  would  be  foreign  to  the  object  and  exceed  the  limits  of  this 
little  book. 

But  in  the  dearth  of  authoritative  decisions  on  the  degree  to 
which  foreign  law  is  admissible  here  to  govern  the  contracts  arising 
on  biUs  or  notes  made,  negotiated  or  payable  abroad,  it  may  not  be 
altogether  useless,  with,  a  view  as  well  to  the  right  understanding 
of  such  decisions  as  have  already  been  pronounced  as  tt>  the  solution 
of  such  undecided  questions  on  the  same  subject  as  may  hereafter 
arise,  first  to  enumerate  some  of  the  general  principles  which  seem 
to  have  guided  the  English  courts  in  determining  the  circumstances 
and  the  degree  in  which  they  will  respect  foreign  laws  in  interpret- 
ing contracts  either  altogether  or  partially  foreign,  and  then  to  ad- 
duce instances  illustrating  the  application  of  those  principles  to  the 
law  of  bills  of  exchange. 

Among  established  principles  in  the  law  of  this  country, 
the  five(i)  following  rules  appear  to  rank.  *-        ^ 

(a)  See  the  well-known  and  very  learned  work  on  the  Conflict  of  Laws, 
for  which  not  only  his  own  country  and  the  United  JK.ingdom,  but  Europe 
and  the  oiyilised  world,  are  deeply  indebted  to  the  late  Joseph  Story. 

(b)  That  18  to  say,  as  to  executory  contracts  and  contracts  relating  to  mov- 
ables. Bat  the  transfer  of  real  or  immovable  property  is  governed  by  another 
rule,  the  lex  ret  siice.    See  Fen  ton  e.  Levington,  Dom.  Proc.  1859. 
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First,  every  contract  is,  in  general,  to  be  regulated  by  the  laws 
of  the  country  in  which  it  is  made.  For  the  laws  of  that  country 
alone  are  there  binding  proprio  vigare  on  aliens  as  well  as  on  nat- 
ural-born citizens  or  subjects,((;)  and  the  parties  to  the  contract  may 
generally  be  taken  to  have  contemplated  the  legal  consequences 
which  those  laws  deduce  from  their  stipulations. 

Hence  the  formalities  essential  to  the  validity  of  the  contract  and 
the  interpretation  of  that  contract  are  to  be  governed  by  the  laws 
of  the  country  where  it  is  made.^ 

But,  secondly,  where  a  contract  is  made  in  one  country  to  be 
performed  in  another,  the  country  where  the  contract  is  to  be  per- 
formed is  deemed  the  country  in  which  it  was  made.  Such  seems 
to  be  the  general  rule  of  the  civil  law.  ^^Oontraansse  unu8qutsq%ie 
in  eo  loco  intelligitur^  in  quo  ut  solveret  %e  obligavit.'*  Some  learned 
civilians  have,  indeed,  entertained  a  different  opinion,  but  such  is 
unquestionably  the  general  rule  in  the  common  law  of  England. 
^'The  law  of  the  place,"  says  Lord  Mansfield,  ^'can  never  be  the 
rule  where  the  transaction  is  entered  into  with  the  express  view  to 
the  law  of  another  country  as  the  rule  by  which  it  is  to  be  gov- 
erned.(<i)* 

(c)  According  to  Bonie  foreign  writers,  the  domicile  of  persons  entering  into 
contracts  while  in  a  foreign  country  is  to  be  considered  in  those  contracts. 
Difficulties  then  arise  where  the  domicile  of  two  or  more  of  the  contracting 
parties  is  not  the  same.  The  common  law  does  not,  it  should  seem,  regard 
these  niceties :  tropin  v.  Adamson,  L.  R.,  9  Ex.  345  and  396,  upheld  on  appeal ; 
Jefferys  v.  Boosey,  4  H.  of  L.  Cases  814;  24  L.  J.,  Exch.  81.  See,  as  to  a 
judgment  in  rem,  Castrique  v.  Imrie,  L.  R.,  4  H.  of  L.  414 ;  8  C.  B.,  N.  S.  1 
(98E.C.L.R.). 

But  query,  how  far  the  domicile  of  parties  to  bills  of  exchange  regulates 
their  personal  capacity  or  incapacity  to  contract. 

(d)  Robinson  v.  Bland,  2  Burr.  1077 ;  1  W.  Bl.  256,  s.  c. ;  and  see  Roths- 
child V,  Currie,  1  Q.  B.  43  (41  E.  C.  L.  R.) ;  see  Story's  Conflict  of  Laws,  280 
to  281 ;  Allen  v.  Kemble,  6  Moore,  P.  C.  C.  314. 

*  Cox  V.  U.  States,  6  Peters  172;  Carnegie  v.  Morrison,  2  Mete.  381,  397; 
Bulger  ©.  Roche,  11  Pick.  36 ;  Bruchett  v.  Norton,  4  Conn.  517 ;  Sherrill  p. 
Hopkins,  1  Cowpn  103 ;  Allen  ».  Watson,  2^  Hill,  S.  0.  319 ;  Loan  Co.  «. 
Towner,  13  Conn.  249 ;  Watson  t>.  Brewster,  1  Barr  381 ;  Watson  r.  Orr,  3 
Devereux  161 ;  Martin  v.  Martin,  1  Smedes  k  Marsh.  176 ;  Roe  v.  Jerome,  IS 
Conn.  138 ;  Palmer  t>.  Yarrington,  1  Ohio  State  Rep.  263  ;  Woodruff  ».  Hill, 
116  Mass.  310;  Evans  ».  Anderson,  78  111.  558 ;  Overton  r.  Bolton,  9  Heisk. 
762;  Stox  r.  Mathews,  63  Mo.  371 ;  Puerson  ».  Aisop,  27  Gratt.  229;  Allen 
9.  Bratton,  47  Miss.  61 ;  National  Bank  r.  Green,  33  Iowa  140. 

*  Smith  0.  Mead,  3  Conn.  253 ;   Thompson  v.  Ketoham,  4  Johns.  285 ;  8 
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Thirdly,  contracts  immoral,  or  contrary  to  the  law  of  nations,  or 
injurious  to  British  public  interests,  though  valid  where  made,  will 
not  be  enforced  on  behalf  of  a  guilty  party  in  our  courts.^ 


*But,  fourthly,  one  country  will  not  regard  the  revenue 
laws  of  another  country. 


[*403] 


Fifthly,  the  remedy  is  to  be  governed  by  the  law  of  the  country 
where  that  remedy  is  sought.' 

The  following  are  instances  of  the  supremacy  of  the  kx  loci  con- 
tra€tu8  according  to  the  first  general  rule. 

An  acceptance  void,  or  avoided  by  the  law  of  the  country  where 
it  is  given^  is  not  binding  here.     By  the  law  of  Leghorn,  if  a  bill  be 


Ibid.  189}  Warren  v.  Lynch,  5  Ibid.  239;  Pope  r.  Nickerson,  3  Story  465; 
Goddin  p.  Shippley,  7  B.  Monroe  575 ;  Broadhead  v.  Noyes,  9  Missonri  56 ; 
Dorsey  v,  Hardesty,  Ibid.  157;  Sherman  0.  Gasset,  4  Gilman  521*;  Tyler  9. 
Trabur,  8  B.  Monroe  306 ;  Hiint  v.  Standart,  15  Indiana  33 ;  .Blodgett  0. 
Durgin,  32  Vermont  361  ;  Emanuel  0.  White,  34  Mississippi  5o;  Gribbs  v. 
Adams,  13  Gray  597  j  Everett  r.  Vendryes,  19  New  York  43  ;  Brown  v.  Newell, 
3  Kernan  290  ;  Davis  v.  Clemson,  6  McLean  622;  Pomeroy  v,  Ainsworth,  22 
Barbour  118 ;  Hawley  0.  Sloo,  12  Louisiana  Annual  815 ;  Vinson  v.  Piatt,  21 
Georgia  135  3  Able  r.  McMurray,  10  Texas  350 ;  Gaylord  #.  Howard,  5  McLean 
448 ;  Emerson  v.  Partridge,  1  Williams  8 ;  Barney  9.  Newcomb,  9  Gushing 
46 ;  Thorp  v,  Graig,  10  Iowa  461. 

^  The  laws  of  foreign  countries  are  not  admitted  ex  proprio  vigore^  but  only 
ex  comitate;  and  the  judicial  power  will  exercise  a  discretion  with  respect  to 
the  laws  they  may  be  called  upon  to  sanction.  If  they  are  manifestly  unjust 
or  calculated  to  injure  our  own  citizens,  they  ought  to  be  rejected  :  Tappan 
V.  Poor,  15  Mass.  419 ;  Gambridge  v.  Lexington,  1  Pick.  506.  Upon  princi- 
ples of  national  comity,  a  contract  made  In  a  foreign  place  and  to  be  there 
executed,  if  valid  by  the  laws  of  that  place,  may  be  a  valid  ground  of  action 
in  the  courts  of  this  state,  although  not  valid  or  even  prohibited  by  our  laws, 
unless  this  state  or  its  citizens  would  be  injured  by  giying  legal  effect  to  it  or 
it  would  be  a  pernicious  and  detestable  example  to  them :  Greenwood  r.  Gur- 
tis,  6  Mass.  358,  377. 

'  Titus  V.  Hobart»  5  Mason  278  ;  Robinson  v.  Gampbell,  3  Wheaton  312 ; 
Blanchard  v.  Russell,  13  Mass.  15  ;  Smith  0.  Spinolla,  2  Johns.  198 ;  Andrews 
0.  Herriott,  4  Gowen  508 ;  Wood  v.  Malin,  5  Halstead  208 ;  Ayres  v,  Auder- 
bon,  2  Hill,  S.  G.  601 ;  Watson  v.  Brewster,  1  Barr  381 ;  Giyins  p.  Western 
Bank,  2  Alabama  397 ;  Smith  0.  Atwood,  3  McLean  545 ;  McKissick  0. 
McKissick,  6  Hump.  75 ;  Wood  0.  Watkinson,  17  Gonn.  500 ;  Broadhead  v, 
Noyes,  9  Missouri  56  ;  Dorsey  v.  Hardesty,  Ibid.  157  ;  Paine  v.  Drew,  44  N. 
Hamp.  306 ;  Fletcher  v.  Spaulding,  9  Minn.  64. 
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accepted,  if  the  drawer  then  fail,  and  the  acceptor  had  not  sufficient 
effects  of  the  drawer  in  his  hands  at  the  time  of  acceptance,  the  ac- 
ceptance becomes  void.  An  acceptor  at  Leghorn,  under  these  cir- 
cumstances, instituted  a  suit  at  Leghorn,  and  his  acceptance  was 
thereupon  vacated.  Afterwards  he  i^as  sued  in  England  as  ac- 
ceptor, and  now  filed  his  bill  for  an  injunction  and  relief.  Lord 
Chancellor  King  granted  a  perpetual  injunction  injoining  the  plain- 
tiff at  law  from  suing  on  the  bill.(e)^ 

(e)  Barrows  v.  Jemimo,  2  Stra.  733 ;  Sel.  C.  144 ;  2  Eq.  Ab.  526 ;  bm 
Wynne  v.  Calendar,  1  Ruas.  295. 

^  Where  a  note  is  made  payable  generally,  the  law  of  the  place  where  it  is 
made  most  determine  the  construction  to  be  gi?en  to  it,  and  the  obligation 
and  duty  it  imposes :  Bank  of  Orange  Co.  r.  Colby,  12  N.  Hamp.  520 ;  Stacey 
V,  Baker,  1  Scam,  417  ;  Rowell  v.  Buck,  14  Verm.  147  ;  Bliss  v.  Houghton, 
13  N.  Hamp.  126 ;  Reddick  v.  Jones,  6  Iredell  107 ;  Mendenhall  0.  Gately,  18 
Indiana  149 ;  Lawrence  v.  Bassett,  5  Allen  140 ;  Butler  v,  flyer,  17  Indiana 
77  ',  Thorp  o.  Craig,  10  Iowa  461 ;  Collins  Co.  v.  Burkam,  10  Michigan  283; '. 
Olyphant  r.  Atwood,  4  Bosworth  459;  Stanford  v,  Pruet,  27  Georgia  243; 
Miller  v.  May  field,  37  Mississippi  988  ;  Kelly  o.  Smith,  1  Metoalf  (Ky.)  313; 
Hawley  v.  Sloo,  12  Louisiana  Annual  815;  Young  v,  Harris,  14  B.  Monroe 
556 ;  Yansant  v,  Arnold,  31  Geo.  210 ;  Bank  of  Georgia  o.  Lewin,  45  Barb. 
340;  Lee  t>.  Selleck,  33  N.  York  615  ;  Tradue  v.  Short,  18  Louis.  Ann.  257; 
Short  9.  Trabue,  4  Met.  (Kent.)  299 ;  Artisans'  Bank  v.  Park  Bank,  41  Barb. 
590 ;  Pecker  v,  Kennison,  46  N.  Hamp.  488 ;  Be  Conrad,  1  Campbell  284 ; 
Hull  0.  Augustine,  23  Wise.  383 ;  Stickney  v.  Jordan,  58  Maine  106 ;  Harmon 
r.  Hicks,  1  Duvall  322. 

The  making  of  a  note  and  the  indorsing  or  assigning  the  same  are  distinct 
contracts,  each  goyerned  by  the  law  of  the  place  where  the  acts  were  respec- 
tively done :  Nichol's  £zr's  v.  Porter,  2  West  Virg.  13. 

The  law  of  the  place  where  a  bill  is  drawn  determines  the  rights  and  lia- 
bilities of  the  drawer :  Crawford  o.  Branch  Bank,  6  Alabama  12 ;  Hunt  v. 
Standart,  15  Indiana  33  ;  Kuensio  o.  Elvers,  14  Louisiana  Annual  391  ;  Wood 
9.  Gibbs,  35  Mississippi  559  ;  Raymond  r.  Holmes,  1 1  Texas  54 ;  Wilson  o» 
Lazier,  11  Grattan  477.  The  damages  recoverable  from  the  drawer  of  a  for- 
eign bill  of  exchange  which  has  been  dishonored  are  those  allowed  by  the 
law  of  the  place  where  the  bill  was  drawn  :  Price  o.  Page,  24  Missouri  65 ; 
Page  V,  Page,  Ibid.  595 ;  Bouldin  v.  Page,  Ibid.  594.  The  law  of  the  place 
where  the  bill  is  drawn  must  govern  as  to  damages  and  interest  when  re- 
course is  had  to  the  drawer,  and  the  liability  of  the  different  indorsers  is  to 
be  regulated  by  the  law  of  the  place  where  they  were  made  :  Bailey  v^  Heald, 
17  Texas  102.  A.  and  B.  were  a  mercantile  firm,  having  business  honses 
both  in  Cincinnati  and  New  Orleans.  C.  drew  a  bill  of  exchange  at  Cincin- 
nati addressed  to  "  A.  and  B.,  New  Orleans."  It  was  accepted  by  B.  at 
Cincinnati  for  the  New  Orleans  house,  was  presented  there  at  maturity  and 
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A  bill  of  exchange  was  drawn  in  France,  and  indorsed  in  blank 
in  France  without  following  the  formalities  prescribed  by  the  French 

protested  for  non-payment ;  held  that  the  drawers  were  liable  for  damages 
prescribed  by  statato  on  a  bill  drawn  on  a  person  out  of  the  state :  West  v. 
Valley  Bank,  6  Ohio,  N.  S.  168  ;  State  Bank  v,  Rodgers,  3  Indiana  53.  A 
bill  drawn  in  and  dated  at  Philadelphia  in  blank  for  the  time  it  should  run 
and  for  the  names  of  the  payee  and  acceptor  was  sent  to  an  agent  of  the 
drawers  in  London  to  be  filled  up  and  negotiated,  which  was  done  by  him. 
It  was  held  that  it  was  to  be  presumed  that  the  drawers  intended  the  bill  to 
be  received  as  having  been  drawn  in  Philadelphia  at  the  time  of  the  date,  and 
that  the  party  purchasing  the  bill  in  London  was  to  be  supposed  as  having  in 
contemplation  the  law  of  Pennsylvania  providing  indemnity  for  dishonored 
bills  :  Lennig  v.  Ralston,  1 1  Harris  137.  A.,  domiciled  here,  accepts  in  Man> 
Chester,  £ngIaDd,  a  bill  drawn  by  6.,  an  English  merchant,  resident  there, 
payable  to  B.  or  order  in  London.  B.  sues  A.  here  upon  the  bill.  This  is  a 
foreign  bill  as  if  accepted  payable  in  London  :  Grimshaw  v.  Bender,  6  Mass. 
157.  Where  a  house  in  New  York  drew  a  bill  of  exchange  on  a  house  in 
London,  which  was  accepted  and  paid  in  London,  thereby  creating  a  debt 
from  the  drawers  to  the  acceptor,  it  was  held  that  London  was  the  place  of 
the  contract:  Lizard!  v,  Cohen,  3  Gill  430.  A  promissory  note  made  be- 
tween parties  resident  in  New  York,  and  there  negotiated  while  still  current, 
but  paid  by  the  maker  before  muturity,  was  afterwards  sued  in  Vermont,  in 
the  name  of  a  bond  fidt  holder  for  value ;  held  that  the  maker  could  not 
avail  himself  of  the  payment  in  defence,  although  by  the  law  of  Vermont,  in 
force  at  the  time  of  such  payment,  it  would  have  afforded  a  good  defence  to 
the  action .-  Harrison  v.  Edwards,  12  Vermont  648.  The  law  of  Mississippi, 
allowing  to  the  maker  of  a  promissory  note  the  benefit  of  all  defences  against 
the  indorser  which  he  had  against  the  payee  before  notice  of  the  indorsement, 
applies  to  a  suit  brought  in  another  state,  on  a  note  payable  in  Mississippi 
and  indorsed  in  Mississippi :  Brubston  0.  Gibson,  9  Howard,  U.  S.  263.  Notes 
were  given  in  New  York  for  a  usurious  loan,  both  parties  being  there  at  the 
time.  When  the  note  became  payable,  a  new  contract  was  made  by  the  parties 
for  an  extension  of  the  time  of  payment,  and  new  notes  were  made  for  the 
amount  due,  dated  in  New  York,  which  .were  delivered  to  the  lender  in  the 
state  of  Connecticut,  where  he  was  then  staying,  and  the  old  notes  were  then 
given  up.  The  notes  were  not  made  payable  at  any  particular  place.  Held 
that  the  new  contract  was  made  in  Connecticut,  and  to  be  governed  by  its 
laws  as  to  its  nature,  validity  and  effect :  Jacks  v.  Nichols,  5  Barbour,  S.  0. 
38.  Where  the  libellants  took  a  promissory  note  of  the  owners  of  a  ship  in 
New  York  for  materials  there  furnished,  held  that  it  was  governed  by  the 
lex  loeif  by  which  the  note  was  only  conditional  payment:  Bark  Chusan,  2 
Story  65. 

The  law  of  a  place  where  a  note  is  payable  determines  what  is  a  default  by 
the  maker.  But  the  contract  of  the  indorser  is  regulated  by  that  of  the  country 
where  the  indorsement  is  made:  Hateher  v.  McMorine,  4  Devereux  122; 
Dow  9.  Rnsse^,  12  N.  HatDp.49 ;  Holt  v.  Salmon,  1  Rice  91 ;  Donn  0.  Adams, 


403  OF  FORBION  LAW. 

law.  It  was  held  that  the  indorsement,  being  void  by  the  French 
law,  was  void  here,  for  that  the  contract  and  indorsement  being 
made  in  France  must  be  governed  by  the  law  of  France.(/) 

Where  the  defendant  gave  the  plaintiff,  in  a  foreign  country 
where  both  were  resident,  a  bill  of  exchange  drawn  by  the  de- 
fendant on  a  person  in  England,  which  bill  was  afterwards  pro- 
tested here  for  non-acceptance,  and  the  defendant  afterwards,  while 
still  resident  abroad,  became  bankrupt  there,  and  obtained  a  certifi- 
cate of  discharge  by  the  law  of  that  state,  it  was  held  that  such 
certificate  was  a  bar  to  an  action  here,  founded  upon  an  implied 
assumpsit  to  pay  the  amount  of  the  bill,  because  the  implied  con- 
tract was  made  abroad.(  g)  So  payment  of  part  in  discharge  of  the 
whole  of  a  debt,  though  ineffectual  by  the  law  of  England,  will 

(/)  Trimby  v,  Vignier,  1  Bing.  N.  C.  151  (27  E.  C.  L.  R.) ;  4  M.  &  S.  695 ; 
6  C.  &  P.  25  (25  E.  G.  L.  R.) ;  bat  see  Wynne  v.  Jackson,  2  Rass.  51. 
{g)  Potter  9.  Brown,  5  East  124^  1  Smith  351. 

■■■I ■  lllll  I  II.      pill.  I  ■■  ■! 

1  Alabama  527 ;  Yeatman  v.  Cullen,  5  Blackford  240 ;  Lowry^s  Adm.  v.  West- 
ern Bank,  7  Alabama  120;  Holbrook  v.  Yibbard,  2  Scam.  465;  Mussen  v. 
Lake,  4  Howard,  U.  S.  262;  Cox  o.  Adams,  2  Kelly  158;  Dundas  v.  Bowler, 
3  McLean  397 ;  Bank  of  Illinois  ».  Brady,  Ibid.  268 ;  Snow  ».  Perkins,  2 
Michigan  238 ;  Bernard  v.  Barry,  1  G.  Greene  388 ;  Raymond  t>.  Holmes,  11 
Texas  54 ;  Hunt  v.  Standart,  15  Indiana  33 ;  Rose  t).  Thames  Bank,  Ibid. 
292 ;  Stanford  r.  Pruett,  27  Georgia  243  ;  Everett «.  Vendyres,  19  New  York 
43 ;  Bailey  c,  Heald,  17  Texas  102 ;  Mott  ».  Wright,  4  Biss*  53.  Where  by 
the  law  of  one  state  the  holder  as  collateral  for  pre-existing  debt  is  a  holder 
for  value,  it  is  not  affected  by  the  fact  that  the  indorsement  was  made  in 
another  state  :  Ives  o.  Farmers'  Bank,  2  Allen  236. 

The  payee  of  a  promissory  note,  which  was  executed  and  made  payable 
in  New  York,  having  indorsed  it  in  Indiana,  was  sued  in  Indiana  on  his  in- 
dorsement. Held  that  the  indorseuient  must  be  governed  by  the  law  of  New 
York  ;  and  that  if  the  diligence  necessary  by  the  law  of  that  state  to  fix  the 
indorsement  has  been  used,  the  defendant  was  liable  :  Shanklin  c.  Cooper,  8 
Blackford  41.  An  indorser  is  liable  for  interest  on  a  bill  according  to  the  law 
of  the  place  on  which  it  is  drawn  :  Mullen  t>.  Morris,  2  Barr  85. 

That  a  bill  or  note  is  to  be  construed  according  to  the  law  of  the  place 
where  it  is  payable,  see  Bright  v,  Judson,  47  Barb.  29  ;  Summers  v.  Mills,  21 
Texas  77  ;  Hunt  t>.  Hall,  1  Ala.  Sel.  Cas.  634 ;  Chatham  Bank  p.  Allison,  15 
Iowa  357 ;  Fant  c.  Miller,  17  Gratt.  47 ;  Coffman  v.  Bank  of  Kentucky,  41 
Miss.  212  ;  Nichols  ».  Porter,  2  West  Virg.  13 ;  Backman  ».  Jenks,  55  Barb. 
468  ;  Rose  v.  Park  Bank,  20  Indiana  94 ;  Shuessler  r.  Watson's  Admr'e,  37 
Ala.  98;  Campbell  v,  Nichols,  33  N.  Jers.  (Law)  81 ;  Wilcox  r.  Williams,  5 
Nevada  206 ;  Akers  v.  Demond,  103  Mass.  318. 
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nevertheless  bar  the  whole  debt  even  here  if  the  payment  were 
made  in  a  foreign  countrj,  bj  the  law  of  which  it  would  have  that 
effect.(A) 

*But  a  discharge  by  the  law  of  a  place  where  the  con- 
tract was  neither  made  nor  to  be  performed  is  not  a  dis-  ^  -* 
charge  in  any  other  country.(«)  Therefore,  to  an  action  against 
the  acceptor  of  an  English  bill,  the  discharge  of  the  acceptor  under 
a  colonial  bankruptcy  in  Australia  is  no  defence.(y)  It  is  other- 
wise in  the  case  of  a  Scotch  bankruptcy,  for  that  operates  under  a 
direct  enactment  of  the  imperial  legislature.(i) 

An  I  0  U  given  for  money  lent  in  Germany,  to  play  there  at 
games  of  chance  not  illegal  in  Germany,  is  valid  here.(Q 

The  following  are  cases  in  which  the  lex  loci  aoltUionis  hsts  been 
held  to  govern.  \ 

A  promissory  note  or  bill  of  exchange  payable  to  bearer,  made 
and  payable  in  England,  is  transferable  by  delivery  abroad,  although 
by  the  law  of  the  country  where  the  delivery  takes  place,  mere  de- 
livery is  inoperative-(m) 

The  time  of  payment  is  to  be  calculated  according  to  the  law  of 
the  country  where  the  bill  is  made  payable.(n)  For  example,  the 
days  of  grace.  Where  the  time  of  payment  was  postponed  by  law, 
it  was  held  that  the  contract  of  the  indorser  was  correspondingly 
enlarged.(o) 

(h)  R&lli  V.  DenDiatonn,  6  Ezch.  483. 

(i )  Story's  Conflict  of  Laws,  s.  342. 

{j )  Bartley  r.  Ilodges,  30  L,  J.,  Q.  B.  352. 

(A;)  Smith  v.  Buohanan,  1  East  6;  Phillips  v,  Allan,  8  B.  A;  C.  477  (15  £. 
C.  L.  R.). 

(Z)  Qaarrier  v.  Goulston,  12  L.  J.,  Chan.  57 ;  I  Ph.  147,  s.  c. 

(m)  De  la  Chaamette  v.  Bank  of  England,  2  B.  &  Ad.  385  (22  £.  C.  L.  R.)  ; 
9  B.  &  C.  208  (17  E.  C.  L.  R.),  s.  c. ;  Lebel  ».  Tucker,  L.  R.,  3  Q.  B.  77 ; 
Gorgier  v.  Mieville,  3  B.  &  C.  45  (10  E.  C.  L.  R.),  cited  in  Miller  v.  Race, 
Smith's  Leading  Cases,  vol.  i.  483 ;  Bradlaugh  v.  De  Rin,  L.  R.,  3  C.  P.  538  ; 
decided  on  appeal  in  the  Exchequer  Chamber,  L.  R.,  5  C.  P.  473 ;  39  L.  J. 
254,  the  court  holding  the  indorsement  good,  either  as  an  indorsement  or 
as  a  procuration  (to  which  an  indorsement  in  blank  by  the  French  law  is 
eqaiyalent;  see  Code,  art.  157  and  158). 

(n)  Beawes  151  ;  Marius  75,  89  to  92,  101  to  103 ;  Bayley,  6th  ed.  249  ; 
see  ante,  chapter  on  Pressntment  for  Payment. 

(o)  Roquette  v.  Overman,  L.  R.,  10  Q.  B.  525. 

\ 
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The  notice  of  dishonor  given  and  received  in  a  foreign  coantrj 
must  be  regulated  by  the  law  of  that  country. 

It  has  also  been  held  that  not  only  the  protest  but  the  notice  of 
dishonor  transmitted  from,  a  foreign  country  must  be  regulated  by 
the  law  of  the  country  where  the  bill  is  payable.^  A  bill  was  drawn 
in  England  in  favor  of  the  defendant,  a  payee  in  England,  on  a 
house  in  Paris,  and  accepted  *in  Paris,  payable  there^  and 
■-  -■  indorsed  to  the  plaintiff  in  England.  The  bill  being  dis- 
honored by  non-payment,  notice  was  given  to  the  plaintiff  in  Eng- 
land, which  notice  was  good  according  to  the  French  law,  but  too 
late  according  to  the  English  law.  The  notice  was  transmitted  the 
same  day  by  the  plaintiff  to  the  defendant.  An  action  was  brought 
in  England  by  the  plaintiff,  the  English  indorsee,  against  the  de- 
fendant, an  English  indorser.  It  was  insisted  by  the  defendant 
that  the  requisites  of  the  notice,  which  was  received  in  England, 
should,  as  between  the  indorsee  and  indorser  both  domiciled  in 
England,  be  regulated  by  the  English  law.  But  the  Court  of  Queen's 
Bench  held  that  the  bill  being  payable  in  France  was  to  be  con- 
sidered, even  as  between  the  indorsee  and  indorser,  as  a  French 
contract,  and  that  the  French  law  as  to  the  notice  of  dishonor 
transmitted  from  France  to  England  must  therefore  so  &r  pre- 
yaiL{pY  Where  a  bill  of  exchange  drawn  in  England,  payable  in 
Spain — a  country  where  no  notice  of  dishonor  for  want  of  accept- 
ance is  required — was  dishonored  there  for  want  of  acceptance,  and 
after  the  lapse  of  several  days  intimation  of  that  fact  was  given  to 
the  indorsee  in  England,  who  immediately  gave  notice  to  his  in- 
dorser, it  was  held  by  the  Court  of  Appeal  that  the  indorser  was 
liable.  (9) 

(p)  Rothschild  V.  Carrie,  1 Q.  B.  43  (41  £.  C.  L.  R.),  doubted  in  Gibbs  v.  Fre- 
mont, 22  L.  J.,  Exch.  5 ;  9  Exch.  31 ;  and  by  Story,  p.  197  *,  but  recently  rec- 
ognized and  followed  by  the  Court  of  Common  Pleas  in  Hirschfield  v.  Smith, 
35  L.  J.,  C.  P.  177 ;  L.  R.,  1  C.  P.  340.  See  also  Allen  0.  Kemble,  6  Moore, 
P.  C.  C.  314,  where  it  was  held  that  the  drawer  is  liable,  according  to  the  law 
of  the  country  where  the  bill  is  drawn. 

(g)  Home  v.  Rouquette,  L.  R.,  3  Q.  B.  D.  514. 

'  The  eridence,  however,  is  regulated  by  the  lex  fori.  The  certificate  of  a 
foreign  notary  of  demand  and  notice  as  to  a  promissory  note,  though  evidence 
by  the  law  of  the  place  where  the  note  is  payable,  is  not  therefore  admiasible 
evidence  elsewhere  :  Kitland  v.  Wanser,  2  Duer  277. 

*  Ellis  V.  The  Commercial  Bank,  7  Howard  (Miss.)  294. 
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Where  a  bill  is  made  payable  at  a  particular  place  either  by  the 
acceptor  himself  or  by  the  drawer,  the  law  of  acceptance  prevail- 
ing at  that  place  governs  the  contract  of  acoeptance.(r) 

But  a  general  acceptance,  being  a  contract  to  pay  everywhere,  is 
governed  by  the  law  of  the  place  where  it  is  given,  for  it  is  payable 
there  as  well  as  in  every  other  place.  (9)' 

A  bill  was  drawn  in  California,  where  the  rate  of  interest  is 
twenty-five  per  cent.,  on  a  drawee  at  Washington,  '''where   r*4Af;i 
the  rate  of  interest  is  only  six  per  cent. ;  in  an  English 
action  against  the  drawer  the  Californian  rate  of  interest  is  recover- 

(r)  See  the  American  authorities,  Byles  on  Bills,  6th  American  ed.  593. 

(«)  Don  r.  LipmaD„  5  CI.  &  Fin.  1,  12, 13 ;  Sprowie  v.  Legge,  1  B.  &  0.  16 
(8  £.  C.  L.  R.) ;  2  D.  &  R.  15 ;  3  Stark.  156  (3  £.  C.  L.  R.) ;  Kearney  v.  King, 
2  B.  &  Aid.  301: 


^  The  liability  of  acceptors  of  a  bill  of  exchange  is  to  be  ascertained  by  the 
law  of  the  place  where  the  bill  is  made  payable :  Fraxier  v,  Warfield,  9* 
Smedes  &  Marshall  220.    Where  a  bill  is  made  payable  generally  and  ac- 
cepted generally,  the  place  of  the  address  on  the  face  of  the  bill  is  the  place  of 
payment;  and  the  law  of  that  place  governs  the  contract  of  acceptance, 
although  the  acceptors  reside  in  a  different  place :  Frasier  v.  Warfield,  9* 
Smedes  &  Marshall  220.    Where  bills  are  accepted,  payable  in  London,  on  a 
promise  to  provide  funds  to  meet  them,  the  contract  is  governed  by  the  law 
of  £ngland :  Bainbridge  v,  Wilcocks,  1  Baldwin  536.    A  letter  of  credit 
from  persons  in  New  Orleans  addressed  to  one  in  Cincinnati,  agreeing  to 
accept  bills  of  exchange  to  be  drawn  by  the  latter,  is  governed  by  the  law  of 
Ohio,  and  not  by  that  of  Louisiana:  Lonsdale  v,  Lafayette  Bank,  18  Ohio 
186.    Where  the  lex  loci  contractus  requires  a  notice  of  the  non-acceptance 
of  a  bill  presented  before  maturity,  an  omission  to  notify  will  not  be  excused, 
because,  by  the  law  merchant  of  the  place  where  the  bill  was  presented,  notice 
of  non-acceptance  is  unnecessary :  Allen  v.  Merchants*  Bank,  22  Wendell 
215.    Where  a  bill  is  drawn  in  New  York  payable  in  Alabama,  which  does 
not  contemplate  the  payment  of  interest  on  its  face,  and  interest  accrues  only 
in  default  of  payment  at  maturity,  the  rate  of  interest  will  be  governed  by  the 
laws  of  Alabama.   But  where  a  loan  is  made  in  New  York,  and  the  interest  is 
there  paid  on  it,  and  a  bill  is  drawn  there  payable  in  Alabama,  for  the  amount 
of  the  loan,  with  interest  at  a  rate  usurious  in  Alabama,  the  law  of  New  York 
furnishes  the  oiiterion  by  which  it  is  to  be  determined  whether  the-  oontraot 
is  usurious :  Henrich  v,  Andrews,  9  Porter  9. 
38 
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able  ;{u)  but  in  an  action  against  the  acceptor,  the  Washington  rate 
of  interest  would  alone  be  recoverable.(t(^)^ 

The  third  rule  is  that  contracts  immoral,  or  contrary  to  the  law 
of  nations,  or  injurious  to  British  public  interests,  will  not  be  en- 
forced on  behalf  of  a  guilty  party  in  our  courts. 

The  reason  is  that  the  laws  of  foreign  countries  are  admitted  in 
our  courts,  not  proprio  vigore,  but  ez  comitate.  The  judicial  power 
of  every  country  must  reserve  to  itself  a  discretion  as  to  the  laws 
it  will  enforce,(2;)  otherwise  it  might  in  some  cases  be  governed  by 
barbarous  and  pernicious  rules. 

The  following  are  instances  of  the  application  of  the  fourth  rule, 
that  the  English  courts  will  not  regard  the  revenue  laws  of  other 
countries,  (y) 

Bills  or  notes  drawn  or  made  in  a  foreign  independent  state,  or 
at  sea  (except  those  payable  to  bearer  on  demand),  do  not  require, 
in  order  to  be  valid  in  this  country,(2)  a  stamp  of  the  country  where 
they  are  made  or  drawn. (a)  "In  the  time  of  Lord  Mansfield,"  ob- 
serves Abbott,  G.  J.,(6)  "it  became  a  maxim  that  the  courts  of  this 
country  will  not  take  notice  of  the  revenue  laws  of  a  foreign  state. 
There  is  no  reciprocity  between  nations  in  this  respect.  Foreign 
states  do  not  take  any  notice  of  our  stamp  laws,  and  why  should 

(«)  Gibbe  ».  Fremont,  9  Exch.  31. 

(w)  See  Cooper  v.  £arl  of  Waldegrave,  2  Beav.  282 ;  Goagan  o.  Banks, 
Chitty  on  Bills  683 ;  Allen  v,  Kemble,  6  Moore,  P.  C.  C.  314. 

{x)  See  the  American  authorities,  Byles  on  Bills,  6th  American  ed.  p.  587. 

(y)  See  Pellecat  v,  Angell,  2  C,  M.  &  R.  311. 
,  (2)  But  as  to  the  new  English  stamp  on  foreign  bills,  see  the  chapter  on 
The  Stamp. 

(a)  Botch  t^.  Edie,  6  T.  R.  425 ;  Boucher  v,  Lawson,  Rep.  temp.  Hardwicke 
198  ;  Holman  v,  Johnson,  Cowp.  343  ;  Clugas  v.  Penaluna,  4  T.  R.  467. 

(b)  James  v,  Catherwood,  3  D.  &  R.  199  ]  Wynne  v.  Jackson,  2*Ru88.  351 ; 
but  see  the  note  to  Story^s  Conflict  of  Laws,  2d  ed.  p.  341 ;  Bristow  v.  Secque- 
ville,  19  L.  J.,  Ex.  289  ;  5  Exch.  275. 


^  In  an  action  on  a  note  bearing  interest  according  to  the  laws  of  another 
state,  if  the  defendant  suffers  judgment  by  default,  it  is  not  necessary  to  im- 
panel a  jury  to  ascertain  the  legal  rate  of  interest  in  that  state,  but  the  same 
may  be  determined  by  the  court:  Willard  v.  Conduit,  10  Texas  213. 
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we  be  80  coarteons  to  them,  when  they  do  not  give  effect  to  ours? 
It  would'  be  prodactive  of  prodigious  inconvenience  if,  in  every  case 
in  which  an  instrument  was  executed  in  a  foreign  country,  we  were 
to  receive  in  evidence  what  the  law  of  that  country  was,  in  order 
to  ascertain  whether  the  instrument  was  or  was  not  valid.'' ^ 
'*'But  bills  drawn  in  England  and  payable  abroad  are,  as  we  f^aq't'i 
have  seen,  subject  to  an  English  stamp. 

If  the  bill  or  note  were  made  in  any  part  of  the  British  empire, 
it  must  have  the  stamp  appropriated  by  the  law  of  the  place.((;) 

By  the  stamp  act  of  1854,  17  &  18  Vict.  c.  83,  s.  4  (repealed 
1870),  every  bill  purporting  to  be  drawn  out  of  the  United  King- 
dom was,  for  all  the  purposes  of  that  act,  to  be  deemed  to  be  a 
foreign  bill. 

And  now  the  88  &  34  Vict.  c.  97,  s.  51,  contains  a  similar  pro* 
vision. 

The  following  are  instances  of  the  application  to  bills  of  exchange 
of  the  last  rule,  viz. : — that  though  the  lex  loci  contractus  must 
regulate  and  interpret  the  contract,  yet  that  the  lex  fori  must 
govern  the  remedy. 

Statutes  of  Limitation  in  general  affect  the  remedy  only  and  not 
the  substance  of  the  contract.(c2)^ 

(e)  Alves  v.  Hodgson,  7  T.  R.  241 ;  Clegg  v.  Levy,  3  Camp.  166.  A  local 
stamp  law  must  be  proved  by  the  person  who  relies  on  it:  Buchanan  v. 
Rucker,  1  Camp.  63 ;  Le  Cheminant  v.  Pearson,  4  Taunt.  367  *,  Millar  v, 
Heinrick,  4  Camp.  155. 

(d )  Querpj  whether  that  be  so  where  the  statute  not  merely  limits  the 
remedy  but  actually  extinguishes  the  debt.  See  Huber  o.  Steiner,  2  Bing.  N. 
C.  202,  211  (29  £.  C.  L.  R.)  •,  2  Scott  304 ;  1  Hodges  206 ;  Don  v.  Lipma^ 
5  CI.  &  Fin.  1,  16,  17  *,  Story,  2d  ed.  840.  In  such  a  case  it  should  seem  tkat 
the  statute  is  equivalent  to  a  release. 

The  rule  as  to  the  application  of  the  Statute  of  Limitations  in  America  has 
been  held  to  depend  on  the  law  of  the  state  where  a  note  is  made  and  the 
length  of  the  residence  there  (Byles  on  Bills,  6th  American  ed.  p.  595)  ;  but 
the  English  rule  is  doubtless  the  true  one.  See  Alvarez  de  la  Rosa  v.  Prieto, 
33  L.  J.,  C.  P.  262. 

^  Our  courts  will  not  require  contracts  made  in  Cuba  to  be  stamped  accord* 
ing  to  the  Cuban  laws :  Skinner  v.  Tinker,  34  Barbour  333. 

'  Hankins  v.  Barney,  5  Peters  457  *,  McElmoyle  v,  Cohen,  13  Peters  312 ; 
Richards  v,  Bickley,  13  Serg.  &  Rawle  395 ;  Jones  v.  Hook,  2  Randolph  303 ) 
liincoln  v.  Battele,  6  Wendell  475 ;  Williams  v.  Preston,  3  J.  J.  Marshall 
600 ;  Cartier  v.  Page,  8  Vermont  150 ;  Chenot  v,  Lefevre,  3  Oilman  637 } 
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Therefore,  where  by  the  Liw  of  the  coantry  where  the  contract 
was  made  the  plaintiff  would  hare  had  forty  years  to  bring  his 
action,  yet,  as  he  sued  in  England,  it  was  held  that  he  mast  bring 
his  action  within  six  year8.(«)  So,  on  the  other  hand,  though  the 
payee  of  a  French  promissory  note  must,  if  he  had  sued  in  France, 
have  brought  his  action  there  within  fire  years,  it  was  held  that  he 
might  here  bring  his  action  at  any  time  within  six  years.^/) 

So,  the  power  to  set  off  a  cross-debt  depends  on  the  law  of  the 
country  where  the  remedy  is  sought.(^) 

*So,  thongh  a  defendant  may  not  be  subject  to  arrest  in 
*-  -^  the  country  where  the  contract  is  made,  yet  he  is  subject 
to  arrest  where  the  law  of  this  country  gives  the  creditor  the  right 
to  arrest, if  the  remedy  be  sought  here.(i ) 

So,  where  by  the  law  of  the  foreign  country  a  criminal  prosecu- 

{e)  British  Linen  Oompany  o.  Dramroond,  10  B.  &  G.  903  (21  E.  C.  L.  R.). 
(/)  Huber  v.  Steiner,  2  Bing.  N.  C.  202  (29  E.  C.  L.  R.);  2  Scott  304; 

1  Hodges  206  ;  Harris  v.  Quine,  L.  R.,  4  Q.  B.  653.  See  Don  v.  Lipman,  5 
CI.  &  Fin.  1,  15,  16. 

( g)  Byles  on  Bills,  6th  American  ed.  p.  596. 

(  i)  De  la  Vega  v.  Yianna,  1  B.  &  Ad.  284  (20  £.  G.  L.  R.) ;  and  see  Shaw 
r.  Harvey,  M.  &  M.  526. 

Estes  V,  Kyle,  1  Meigs  34 ;  King  v..  Lane,  7  Missouri  241 ;  Watson  v. 
Brewster,  1  Barr  381 ;  Townsend  v,  Jemison,  9  Howard,  U.  S.  407.  Where 
a  cause  of  action  is  barred  by  the  Statute  of  Limitations  of  the  state  in  which 
the  subject-matter  is  situated,  an  action  cannot  be  maintained  in  another 
state :  Cargile  v.  Harrison,  9  B.  Monroe  518,  If  the  maker  of  atiote  remain 
in  the  state  in  which  it  was  made  until  an  action  upon  it  in  that  state  is 
barred  by  the  Statute  of  Limitations,  that  may  be  pleaded  in  bar  to  an  action 
on  the  note  in  any  other  state  to  which  he  may  remove :  Qoodman  v.  Munks, 
8  Horter  84.  A.,  who  had  become  a  resident  of  Texas,  made  »  note  in  South 
Garolina  on  which  he  was  sued  in  Texas.  He  pleaded  the  Statute  of  Limit- 
ations of  both  states.  Held  that  the  plea  of  the  statute  of  South  Garolina 
was  not  good,  as  the  claim  was  not  barred  at  the  time  of  his  immigration  to 
Texas,  but  that  the  plea  of  the  statute  of  Texas  was  good :  Smith  v.  Grosby, 

2  Texas  414.  Assumpsit  cannot  be  maintained  in  Maryland  upon  a  single 
bill  made  in  Virginia,  which  according  to  the  laws  of  Virginia  is  not  a 
specialty,  but  is  according  to  the  laws  of  Maryland :  Trasher  o.  Everhart^  3 
Qill  &  Johns.  234.  Contra,  Watson  v.  Brewster,  1  Barr  381 1  Dorsey  e. 
Hardesty,  9  Miseouri  157.  In  an  action  of  assumpsit  upon  a  note,  what  is 
matter  of  set-off  must  be  determined  by  the  laws  of  the  state  where  the  action 
is  brought,  and  not  by  the  laws  of  the  state  where  the  note  is  made :  Gibbe 
V.  Howard,  2  N.  Hamp.  296. 


OF  VOEBIGN   LAW.  408 

tion  must  be  a^preliminary  to  a  civil  action,  the  absence  of  such  a 
previoas  prosecution  is  no  defence  to  an  action  here.(i) 

So,  again,  the  fourth  section  of  the  Statute  of  Frauds  enacts  that 
no  action  shall  be  brotiffht  on  certain  agreements  unless  they  are  in 
writing.  It  has  been  held  that  this  enactment  does  not  affect  the 
solemnities  of  the  contract,  but  onlj  the  rules  of  procedure.  And, 
therefore,  though  a  parol  contract,  within  the  fourth  section  of  the 
Statute  of  Frauds,  be  made  in  France  and  be  valid  there,  yet  that 
an  action  on  it  will  not  lie  in  England.(Q 

The  protest  and  notice  of  dishonor  are  parcel  of  the  contract,  and 
not  incidents  of  the  remedy  for  the  breach  of  it.  They  must,  there- 
fore, be  regulated  by  the  law  of  the  country  where  the  bill  is  pay- 
9h\ey{my  or  where  the  contract  is  made,  or  where  the  notice  is  given, 
and  not  solely  by  the  law  of  the  country  where  the  remedy  is  sought. 

When  foreign  law  is  relied  on  in  pleading,  it  is  proper  first  to 
state  what  the  foreign  law  is,  and  then  to  allege  the  facts,  bringing 
the  case  within  that  foreign  law.(n) 

It  will  in  general  be  assumed  that  the  law  of  a  foreign  country  is 
the  same  as  the  law  of  this  country  in  respect  of  negotiable  instru- 
ments till  the  contrary  be  proved.  Therefore,  if  a  promissory  note 
made  in  Scotland(o)  be  sued  upon  in  this  country,  and  there  be  any 
difference  in  the  law  of  the  two  countries  favorable  to  the  defendant, 
it  lies  upon  the  defendant  to  prove  that  diSerence.{py 

(k)  Scott  V,  Lord  Seymour,  31  L.  J.,  Ezoh.  457. 
"   (l)  Leroux  17.  Browne,  12  C.  B.  801  (74  E.  C.  L.  R.). 

(m)  Rothschild  r.  Currie,  1  Q.  B.  43  (41  £.  C.  L.  R.).  See  Rothschild  v. 
Barnes,  Q.  B.  1842. 

(n)  Benham  9.  Lord  Mornington,  3  G.  B.  133  (54  £.  C.  L.  R.). 

(o)  As  to  the  law  of  Scotland  see  19  A  20  Vict.  o.  60. 

{p)  Brown  9.  Gracey,  D.  &  R.  N.  P.  C.  41,  n.,  per  Abbott,  G.  J. ;  but  see 
D%  la  Ghaumette  v.  Bank  of  England,  and  Qibbs  o.  Fremont,  supra.  As  to 
the  mode  of  ascertaining,  proving  and  applying  the  law  of  foreign  countrieS| 
see  24  Vict.  c.  11. 

^  Ellis  9.  Gommercial  Bank,  7  Howard,  Miss.  294. 

'  Martin  v,  Martin,  1  Smedes  So  Marsh.  176.  Where  a  suit  was  brought  in 
Iowa  against  an  indorser  upon  a  negotiable  promissory  note  made  in  Missouri 
and  indorsed  in  Maryland,  it  was  held,  in  the  absence  of  proof  of  any  statute 
in  the  latter  states  to  the  contrary,  that  the  indorser  ^as  liable  upon  demand 
and  notice,  without  suit  against  the  maker,  although  the  statute  of  Iowa  re- 
quires such  suit  against  the  makers :  Bernard  9.  Barry,  I  Iowa  388. 
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The  judicature  act  of  1873,  36  &  37  Vict.  c.  66,  fallowed  by 
the  amending  act,  1875,  38  &  39  Yict.  c.  77,  and  the  niles  of 
court  made  under  sec.  16  of  the  latter  act,  have  introduced  consid- 
erable changes  and  improvements  into  the  procedure  and  practice 
of  the  High  Court  of  Justice ;  among  the  most  important  of  which 
may  be  noticed,  the  general  recognition  to  be  accorded  to  equitable 
claims  and  defences,  to  which  the  same  eifect  and  the  same  relief 
are  to  be  granted  as  could  formerly  only  be  obtained  through  the 
Court  of  Chancery  ;(a)  the  assignability  by  writing  of  debts  and 
other  legal  choses  in  actions  on  giving  express  notice  in  writing  to 
the  debtor  ;(6)  the  liberal  provisions  as  *to  joinder  of  piCr- 
■-        -J   ties  and  the  introduction  of  new  parties  and  rectification 

(a)  36  &  37  Vict.  o.  66,  s.  24. 

(b)  36  &  37  Vict.  c.  66f  b.  25.  This  was  always  the  rule  in  equity.  See 
ante^  p.  70,  note  (g).  If  the  assignment  be  really  a  bill  of  exchange  it  most 
be  so  stamped:  Ex  parte  Shellard,  L.  R.,  17  £q.  109.  The  assignee  may 
give  the  notice :  In  re  Irving,  L.  R.,  7  Chan.  Div.  419 ;  Brice  v.  Bannister,  3 
Q.  B.  Div.  569. 
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in  case  of  error  or  doubt  ;{c)  and  the  extended  application  of  the 
law  of  set-off,  by  which,  subject  to  the  power  of  a  judge  to  sever  as 
inconvenient  to  be  tried  together,  any  claim,  whether  liquidated  or 
unliquidated,  may  be  set  up  in  answer.((2)  A  nonsuit  is,  unless 
otherwise  ordered,  to  have  generally  the  effect  of  a  verdict  for  the 
defendant  ;{e)  and  finally,  costs  are  almost  entirely  within  the  dis- 
cretion of  the  court.(/) 

The  holder  of  the  bill  at  the  time  of  action  brought,  i.  e.,  the 
person  who  is  then  entitled  to  receive  its  contents,  is  the  only  per- 
son who  can  then  sue  on  it.(^y     It  is  a  good  defence  that  at  the 

(c)  Ord.  XVI.,  no  action  is  to  be  defeated  by  reason  of  the  misjoinder  of 
parties,  and  the  court  may  order  joinder  of  fresh  parties  whether  for  plaintiff 
or  defence,  r.  13.  Pleas  in  abatement  are  consequently  abolished,  Ord.  XIX. 
r.  13.  Partners  may  be  sued  either  individually  or  in  the  name  of  the  firm, 
but  if  the  latter  course  be  adopted,  execution  is  to  issue  as  provided  by  Ord. 
XLII.  r.  8.  By  Ord.  XYI.  r.  10,  the  names  of  all  the  members  of  a  partner- 
ship may  be  obtained  by  means  of  a  summons.  Under  the  bills  of  exchange 
act  personal  service  is  still  required,  and  the  provisions  under  Ord.  IX.  rr«  2 
and  6  do  not  apply :  Pollock  v.  Campbell,  L.  R.,  1  Ex.  Div.  50. 

(d)  Ord.  XIX.  r.  3. 
{e)  Ord.  XLI.  r.  6. 

(/)  Ord.  LV. ;  and  see  Parsons  v,  Tinling,  L.  R.,  2  C.  P;  Div.  118,  upheld 
on  appeal ;  Garnet  v.  Bradley,  L.  R.,  3  Ap.  Ca.  944. 

(g)  Emmett  v.  Tottenham,  8  Ex.  884;  Gill  o.  Lord  Chesterfield,  lb. ;  and 
see  Jungbluth  v.  Way,  25  L.  J.,  Exch.  257 ;  1  II.  &  N.  71,  s.  c. 

^  When  a  note  is  payable  to  bearer  or  indorsed  in  blank  the  action  upon  it 
may  be  maintained  by  any  one  lawfully  in  possession  of  it.  He  need  not  be 
the  owner  or  have  any  interest  in  it,  provided  he  has  not  obtained  it  mala 
fidei  Austin  v,  Birchard,  31  Vermont  589;  Goider  v.  Foss,  43  Maine  364; 
Granite  Bank  t,  Ellis,  Ibid.  367  ;  Gushee  r.  Leavitt,  5  California  160;  Ord  v. 
McKee,  5  California  515 ;  Way  ».  Richardson,  3  Gray  412  ;  Petter  ».  Prout, 
Ibid.  502 ;  Ellicott  v.  Martin,  6  Maryland  509 ;  Agee  o.  Medlock,  25  Ala- 
bama 281 ;  Perry  v,  Leitz,  2  Duvall  122 ;  Wimbeck  i;.  Holt,  26  Texas  673  ; 
Lum  r.  Robertson,  5  Wallace  (S.  C.)  277  ;  Nicolay  v.  Fritschle,  40  Mo.  67 ; 
Brown  v,  Nourse,  55  Maine  230 ;  Savage  v.  Carter,  64  N.  Car.  196  ;  Richard 
V.  Betzer,  53  Illinois  46^;  Zachary  t;.  Gregory,  32  Texas  452;  Patten  o. 
Moses,  49  Maine  255  ;  Harpham  o.  Haynes,  30  Illinois  404  ;  Demuth  v.  Cutler, 
50  Maine  298  ;  Clark  o.  Titcomb,  42  Barb.  122 ;  Simmons  o.  Belt,  35  Mo.  461 ; 
Bnrnap  t>.  Cook,  32  Illinois  168 ;  Cottle  v.  Cole,  20  Iowa  481 ;  Whitten  f>. 
Hayden,  9  Alien  408;  Bank  v.  Bagley,  68  Me.  249;  Hays  v.  Hathman,  74 
N.  Y.  486 ;  Freeman  v.  Falconer,  44  N.  Y.  (S.  C.)  132 ;  Spofford  v.  Horton, 
126  Mass.  533 ;  Logan  v,  Cassell,  88  Pa.  St.  288.  Where  one  partner  has 
given  the  firm  note  and  forged  the  name  of  the  payee,  the  holder  may  sue  in 
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time  of  action  commeaced  the  bill  was  outstanding  in  the  hands  of 
an  indorsee.    Bat  if  such  indorsee  held  the  bill  as  agent  or  trustee 

"■ -^ — • — ^ — ^ , . . — . ^_ ^^ — . . — . _  _ 

the  name  of  the  payee :  York  Bank  v.  Ashbary,  1  Bias.  230.  Possession 
prima  facie  evidence  of  ownership :  Garwin  v,  Wiswell,  83  Illinois  215 ;  Og* 
den  V.  Marehand,  29  La.  Ann.  61  ;  Harger  v.  Worrall,  69  X.  T.  370 ;  Brattles 
9.  Laudenslager,  84  Pa.  St.  446.  Where  a  note  sued  upon  is  the  separate 
property  of  the  wife,  the  action  may  be  brought  in  the  name  of  both  hasband 
and  wife :  Corcoran  v.  Doll,  32  Cal.  82.  Where  a  note  is  payable  to  a  person 
as  executor,  he  may  bring  an  action  on  it  in  his  own  name,  without  alleging 
his  representatiye  capacity :  Carleton  t^.  Byington,  17  Iowa  579.  Where  notes 
are  made  payable  to  one  in  his  capacity  of  receiver,  and  hd  indorses  them 
"  as  receiver,*'  such  indorsement  prima  Jaeie  transfers  the  ownership  to  the 
payee  individually,  and  in  the  absence  of  any  proof  to  the  contrary,  he  may 
maintain  an  action  on  them  in  his  own  name :  Davis  v.  Peck,  54  Barb.  425. 
Where  a  bill  comes  back  to  the  payee  after  indorsement  by  him,  he  may  bring 
an  action  in  his  own  name  against  the  drawer.  He  need  not  prove  subse- 
quent indorsements,  but  may  erase  them  at  his  pleasure :  Canton  Association 
V,  Weber,  34  Maryland  669.  By  return  of  the  note  to  the  payee  he  is  ipso 
facto  restored  to  his  original  title,  and  may  sue  on.the  note  without  striking 
out  the  indorsements :  McLemore  v,  Hawkins,  46  Mississippi  715.  A  suit  on 
negotiable  paper,  the  legal  title  to  which  appears  to  have  been  in  the  plun- 
tiffs  i^hen  the  suit  was  commenoed,  may  be  prosecuted  by  them  for  the  benefit 
of  a  subsequent  owner,  provided  the  proceedings  are  in  good  faith,  and  the 
defendants  are  thereby  deprived  of  no  just  defence :  Newberry  p.  Trowbridge, 
13  Mich.  263.  The  plaintiff  must  have  the  legal  title  when  the  action  is 
commenced,  and  continuously  thereafter.  He  cannot  transfer  the  note  after 
the  action,  and  then  repurchase  and  rely  on  the  new  title  at  the  trial :  Vila 
V,  Weston,  33  Conn.  42.  The  payee  of  a  note  made  to  him  by  a  wrong  name 
may  sue  upon  it  in  his  right  name :  Taylor  v.  Strickland,  1  Ala.  SeL  Gas. 
571.  The  addition  of  the  word  *'  cashier*'  to  the  name  of  the  payee  in  com- 
mercial paper  imports  that  the  bank  of  which  the  person  named  is  cashier 
is  intended  as  the  payee.  No  indorsement  by  such  cashier  is  necessary  to 
give  the  bank  title,  but  it  may  sue  on  the  instrument  as  payee :  First  National 
Bank  v.  Hall,  44  New  York  395.  Possession  of  note  is  in  general  prima 
fade  evidence  of  title :  Dunham  v.  Clogg,  30  Md.  284 ;  Case  v.  Watson,  21 
Louis.  Ann.  431 ;  Lyon  v,  £  wings,  17  Wise.  61 ;  Bellows  v,  Folsom,  4  Robert- 
son 43;  Cox  f7.  Brown,  15  Richardson  (Law)  262.  VThen  a  note  is  in  the 
possession  of  one  who  appears  to  have  previously  transferred  it,  the  legal 
presumption  is  that  it  has  been  regularly  returned  \o  him :  Price  v.  Lavender, 
38  Ala.  389.  After  a  note  has  been  indorsed  by  the  payee,  the  subsequent 
possession  of  it  by  him  with  an  erasure  of  the  indorsement  rebuts  all  pre- 
sumptions that  the  note  was  assigned  for  any  other  purpose  than  that  of  col- 
lection :  Caldwell  v.  Evans,  5  Bush  380.  The  possession  of  an  unindorsed 
negotiable  note,  bill  or  certificate  of  deposit,  payable  to  the  order  of  t||e 
payee,  is  not  presumptive  evidence  of  title  in  the  holder,  without  extrinsic 
evidence  of  his  equitable  title  or  interest :  Yastine  o.  Wilding,  45  Missouri 
89.    The  holder  of  a  promissory  note  indorsed  by  himself  is  not  bound  to 
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for  the  plaintiff,  the  plaintiff  may  sae,  though  not  in  actual  posses- 

show  a  transfer  back  to  him  :  Mers  o.  Kaiser,  20  Louis.  Ann.  377.  The  pos- 
session of  a  note  by  a  stranger,  not  indorsed  bj  the  payee,  and  taken  when 
overdue,  is  not  evidenoe  of  ownership:  Van  Eman  t>.  Stanohfield,  13  Minn. 
75.   A  note  to  A.  B.,  "  secretary,'*  etc.,  of  a  lodge,  may  be  sued  on  by  him  in  * 

his  own  name,  if  authorised  by  the  lodge,  though  he  has  ceased  to  be  secre- 
tary :  Whitcomb  v.  Smart,  38  Mfune  264.  A  bank  which  discounts  a  bill 
payable  to  the  order  of  its  cashier  may  maintain  an  action  in  its  own  name : 
Barney  v.  Newoomb,  9  Gushing  46.  A  note  was  made  payable  to  a  bank, 
but  the  bank  never  discounted  it,  nor  had  any  interest  in  it ;  it  was  held  that 
an  action  on  it  brought  in  the  name  of  the  bank,  but  without  its  consent,  could 
not  be  maintained :  Skowhegan  Bank  v.  Baker,  36  Maine  154.  The  donee 
eaxua  mortis  of  a  note,  not  indorsed,  may  maintain  an  action  thereon  in  the 
name  of  the  administrator  of  the  donor,  although  such  administrator  refuses 
to  authorise  the  suit :  Bates  v,  Kempton,  7  Gray  382.  Where  a  township 
trustee  loans  the  money  of  the  town,  and  takes  a  note  therefor  payable  to 
himself,  the  town  cannot  maintain  an  action  on  the  note :  Bobbins  v,  Dishon, 
19  Indiana  204.  Where  a  negotiable  note,  indorsed  in  blank,  is  transferred 
by  delivery  during  the  pending  of  a  suit  thereon,  so  that  the  legal  title  to  the 
note  vests  in  the  party  to  whom  it  is  transferred,  the  action  cannot  further  be 
maintained:  Curtis  v.  Bemis,  26  Conn.  1.  In  an  action  on  notes,  evidence 
tending  to  show  that  the  plaintiff  is  not  the  real  person  holding  the  legal  in- 
terest is  admissible:  Simons  v.  Waterman,  17  Illinois  371.  No  one  can  sue 
as  bearer  of  a  note  which  the  payee  or  his  legal  representative  has  not  trans- 
ferred by  delivery :  Kirkpatrick  v.  Taylor,  10  Richardson  (Law)  393;  Richard-  | 
son  V.  Qowen,  Ibid.  109.  An  indorsement  is  not  an  equitable  assignment  of  ( 
all  the  payee's  rights  to  sue,  and  the  holder  has  no  right  to  sue  the  drawer  on  j 
the  original  consideration  :  Battle  v,  Coit,  19  Barbour  68.  Possession  by  the 
payee  ib  prima  facie  evidence  that  he  is  the  owner,  although  there  may  be  on  i 
the  note  a  special  indorsement  of  it  by  him  to  a  third  person  :  Mendenhall  v. 
Banks,  16  Indiana  284 ;  Page  v.  Lathrop,  20  Missouri  589 ;  Lemon  v.  Temple, 
7  Indiana  556.  That  possession  of  a  note  or  bill  is  prima  facie  evidence  of 
good  title,  see  further  Hunter  v.  Kibbe,  5  McLean  279 ;  Sealey  v,  Engell,  17 
Barbour  530 ;  Andrews  v,  Chadboume,  19  Ibid.  147 ;  Wilson  v.  Lazier,  11 
Grattan  477 ;  Shelton  v.  Sherfey,  3  Iowa  108 ;  Kunkle  v,  Spooner,  9  Mary- 
land 462 ;  Alcock  0.  MoKain,  12  Louisiana  Annual  614 ;  Bush  r.  Seaton,  4 
Indiana  522 ;  Kelly  «.  Ford,  4  Iowa  140 ;  McCann  v.  Lewis,  9  California  246 1 
Cortiss  V,  Martin,  20  Illinois  517 ;  Porter  v,  Gunnison,  2  Grant's  Cases  297. 
Mere  possession  without  indorsement  is  not  prima  facie  evidence  of  delivery 
by  payee :  Ross  o.  Smith,  19  Texas  171.  Where  a  bill  is  indorsed  in  full  by 
the  payee,  suit  cannot  be  maintained  on  it  in  their  names  while  the  indorse- 
ment stands:  Southern  Bank  «.  Mechanics'  Bank,  27  Georgia  252.  The 
possession  of  a  note  by  one  of  two  joint  makers,  after  maturity,  does  not 
raise  a  presumption  as  against  his  co-maker  that  the  whole  note  was  paid  by 
himself:  Heald  v.  Davis,  11  Oushing  318.  Possession  by  plaintiff  of  a  note  ' 
payable  to  bearer,  or  indorsed  in  blank,  is  not  alone  prima  facie  evidence  of 
the  reissue  of  the  note  after  it  has  been  paid :  Hopkins  v,  Harwell,  32  New 
Hampshire  425.    Indorsement  by  the  payee  of  paper  in  another's  hands  is 
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sion  of  the  bill,(A)  even  though  the  agent's  authority  depend  on  a 
ratification  after  action  brought.(2y 

An  indorser  who  pays  an  indorsee  has  no  right  to  sue  a  prior 
party  in  the  name  of  the  indorsee  without  his  consent,  and  the 
court  has  allowed  the  defendant,  as  well  as  the  indorsee  whose  name 
has  been  usurped,  to  raise  the  objection.(i) 

Wherever,  to  the  holder  of  a  bill,  several  parties  are  liable,  he  is 
not  obliged  to  single  out  one  only,  but  may  *proceed  at 
^  -*  once  in  the  same  or  distinct  actions  against  them  all,  or 
against  as  many  as  he  may  think  fit;  but  a  substantial  and  not  a 
mere  technical  satisfaction  of  the  debt  by  any  one  will  discharge  all 
subsequent  parties.(Z)* 

*  (h)  Stones  r.  Butt,  2  C.  &  M.  416 ;  2  Dowl.  P.  C.  335 ;  Dabbs  v.  Humphries, 
10  Bing.  446  (25  £.  C.  L.  R.) ;  1  Scott  325,  s.  c. ;  4  Moore  &  S.  285,  s.  c; 
Ancona  r.  Marks,  7  Q.  &  N.  686  ;  National  Savings  Bank  v,  Tranah,  L.  R-t 
2  C.  P.  556  ;  36  L.  J.  260. 

(i)  Ancona  v,  Marks,  ubi  supra. 

(k)  Coleman  v.  Bredman,  7  C.  B.  871  (62  E.  C.  L.  R.) ;  but  see  Doe  d. 
Vine  V,  Figgins,  3  Taunt.  440. 

(I)  He  may  join  all  defendants  in  one  writ  of  summons :  18  &  19  TicL  c. 
67,  8.  6 ;  and  see  now  Ord.  XVI.  r.  5. 

presumptive  evidence  that  it  has  been  in  circulation :  Pilkington  9.  Woods, 
10  Indiana  432.  A  note  to  the  order  of  A.  maj  be  sued  bj  him  without  in- 
dorsement :  Durgin  v.  Bartol,  64  Maine  473. 

^  After  due  demand  and  refusal  of  payment  of  a  bill  and  notice  thereof  ^ 
the  indorser  deposited  in  the  post-office,  an  action  may  be  commenced  against 
the  indorser  on  the  same  day,  although,  by  regular  course  of  the  mails,  the 
notice  would  not  reach  him  until  the  next  day  :  Flint  v.  Rogers,  3  ShepL  67. 
An  action  may  be  maintained  upon  a  note  against  the  maker,  where  the  vrit 
is  made  after  sunset  on  the  last  day  of  grace,  although  there  is  no  demand  of 
i)ayment  before  the  writ  is  made :  Butler  v.  Kimball,  5  Mete.  94.  See  ac- 
cordingly, Yandesand  v.  Chapman,  48  Maine  262 ;  Yeazie  Bank  r.  Wenn,  40 
Maine  62  j  Yeazie  Bank  ».  Paulk,  Ibid.  109.  Contra:  McFarland  p.  Pico, S 
California  626.  Notice  may  be  given  on  the  third  day  of  grace,  and  there- 
after a  suit  against  the  indorser  may  be  immediately  commenced  :  Manchester 
Bank  p.  Fellows,  8  Foster  302.  To  maintain  an  action  brought  on  the  last 
dHy  of  grace  against  an  indorser,  it  must  be  shown  that  proper  legal  notice 
was  given  before  the  suit  was  commenced :  Manchester  Bank  v.  Fellows,  S 
Foster  302.  An  indorser  cannot  bring  suit  against  prior  parties  until  he  has 
taken  up  the  bill :  Longfellow  p.  Andrews,  45  Maine  75.  An  acUon  may  be 
maintained  on  a  note  payable  on  demand  without  proof  of  a  special  demand, 
although  averred  in  the  declaration :  Burnham  v.  Allen,  1  Gray  496. 
.    '  Distinct  remedies  may  be  pursued  upon  a  joint  and  several  note  nntil 
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After  a  party  haj9  onise  levied  the  amount  of  the  debt  on  the 
goods  of  one  party,  the  court  will  grant  a  rule  to  restrain  him  from 
levying  it  over  again  on  the  goods  of  another,  and  have  intimated 
that  they  would  punish  a  'plaintiff  who  should  take  out  execution 
on  both  judgments. (m) 

If  a  party  be  liable  on  a  bill  in  two  or  more  capacities,  he  may 
be  the  object  of  several  actions  on  the  same  bill  at  the  suit  of  the 
same  plaintiff.  Thus  where  a  party  was  sued  jointly  with  others, 
as  a  drawer,  and  separately  as  the  acceptor  of  a  bill,  the  court, 
considering  him  liable  in  the  two  characters,  and  the  plaintiff  en- 
titled to  both  remedies,  which  could  not  be  comprised  in  the  same 
declaration,  refused  to  stay  the  proceedings  in  either  as  vexatious.(n) 

Though  after  the  principal  sum  due  on  a  bill  has  been  once  paid, 
or  levied  upon  the  goods  of  the  party  ultimately  liable,  the  holder 
cannot  recover  it  again  from  any  other  of  the  parties,  yet  if  other 
actions  were  pending  at  the  time  of  payment,  he  may  proceed  in 
theoi  for  costs,  without  recovering  any  part  of  the  principal  sum.(o) 

Indorsers  who  have  to  pay  costs  of  action  against  them  cannot 
sustain  an  action  for  those  costs  against  the  acceptor,(^)  nor,  it  is 
conceived,  against  any  other  party. 

In  common  language  a  bill  accepted  or  indorsed  without  any 
consideration  moving  to  the  party  making  himself  liable  on  the  bill 

(m)  Windham  v.  Wither,  1  Stra.>^15  ;  Ex  parte  Wildman,  2  Yes.  n.  115. 

(n)  Wise  v.  Prowse,  9  Price  393. 

(o)  Toms  f^.  Powell,  7  East  536 ;  3  Smith  554 ;  6  Esp.  40 ;  Page  v.  Wiple, 
3  East  314  ;  Godard  v,  Benjamin,  3  Camp.  33 ;  Holland  v.  Jourdine,  Holt's  N. 
P.  C.  6  (3  E.  C.  L.  R.)  J  Goodwin  v.  Cremer,  18  Q.  B.  757  (33  E.  C.  L.  R.). 
Costs  are  in  general  discretionary.  But  those  of  a  trial  by  jury  are  to  follow 
the  event  unless  otherwise  specially  ordered  :  Ord.  LV. 

(p)  Dawson  v.  Morgan,  9  B.  <fc  C.  618  (17  £.  C.  L.  R.). 

satisfaction  is  obtained  :  Moore  v,  Rogers,  19  Illinois  347.  On  a  firm  note, 
in  terms  promising  jointly  and  severally,  the  partner  who  signed  the  firm 
names  may  be  sued  alone :  Snow  v,  Howard,  35  Barbour  35.  Where  two 
persons  are  sued  on  an  indorsement  of  a  note  made  by  one  with  his  name,  the 
action  is  defeated  against  both  :  Corbet  v,  Evans,  1  Casey  310.  When  a  bill 
of  exchange  is  payable  to  and  indorsed  by  a  firm,  the  indorsee  in  declaring 
on  it  need  not  set  forth  the  names  of  the  members  of  the  firm :  Haviland  «« 
Simons,  4  Richardson  338. 
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is  called  an  accommodation  bill;  buf^in  8trictness,(^)  an  accommo- 

r*zti  01  ^^^^^^  '^"^  ^^  °^*  merely  a  bill  *accepted  or  indorsed  with- 
*-  "'-'  out  value  received  by  the  acceptor  or  indorser,  but  a  bill 
accepted  or  indorsed  without  value  by  the  acceptor  or  indorser  to 
accommodate  the  drawer  or  some  other  party ;  t.  e.y  that  the  party 
accommodated  may  raise  money  upon  it,  or  otherwise  make  use  of 
it.  This  distinction  is  of  importance ;  for  a  party  accepting  a 
bill  merely  without  consideration  (as  if,  for  example,  he  does  not 
know  the  state  of  accounts  between  himself  and  the  drawer),  and 
afterwards  sued  on  that  bill,  cannot  charge  the  drawer  with  the  costs 
of  defending  the  action  ;{r)  whereas,  the  acceptor  of  an  accommo- 
dation bill,,  properly  so  called,  who  is  compelled  by  an  action  t^  pay 
it,  may  have  a  claim  upon  the  drawer  for  all  the  expenses  of  the 
action.(«)^ 

But  an  accommodation  acceptor  has  no  right  to  charge  the  party 
accommodated  with  the  costs  of  an  action  to  which  the  accommoda- 
tion acceptor  had  evidently  no  defence.(^) 

An  action  not  only  lies  on  a  bill,  but  for  a  bill.  Trover  or  de* 
tinue  might  be  brought.  Trover  would  lie  at  the  suit  of  one  who 
has  property  in  the  bill,  though  no  party  to  it,(u)  or  at  the  suit  of 

(q)  See  ante,  p.  131. 

(r)  Bagnell  v.  AndrewB,  7  Bing.  217  (20  E.  C.  L-Ri)  ;  4  Moo.  &  P.  &39; 
068  Tindal  v.  Bell,  11  M.  &  W.  228  ;  Ronneberg  v.  Falkland  Islands  Company, 
17  C.  B.,  N.  8.  p.  1  (112  B.  C.  L.  R.). 

(s)  Ex  parte  Marshall,  1  Atk.  262 ;  Jones  v.  Brooke,  4  Tannt  464;  Stni- 
ton  t7.  Matthews,  18  L.  J.,  Exch.  5;  3  fixch.  48  ;  Garrard  0.  CottreU,  10  Q. 

B.  679  (59  E.  C.  L.  R.).     • 

(t)  Reach  V.  Thompson,  M.  <fc  M.  487  ;  Beeoh  9.  Jones,  5  G.  B.  696  (57  £. 

C.  L.  R.). 

(u)  Treuttel  v.  Barandon,  8  Taunt  100  [4  E.  0.  L.  R.) ;  1  Moore  543. 

^  A  person  who  makes  or  indorses  an  aocommodation  note,  for  the  aoeom- 
modation  of  a  party  thereto,  is  regarded  as'  a  surety,  and  can  charge  such  a 
party  with  the  costs  of  a  suit  for  the  collection  of  the  note,  which  he  has 
been  compelled  to  pay :  Baker  v,  Martin,  3  Barb.  Sup.  Ot.  Rep.  634.  The 
maker  of  a  promissory  note,  not  for  accommodation,  is  not  liable  for  costs 
incurred  by  the  payee  in  defending  a  suit  brought  against  him  by  an  indorsee : 
Buffalow  V,  Pipkin,  2  Jones  (Law)  130;  Fenn  v.  Dugdale,  31  Missouri  580. 
When  a  note  contains  a  stipulation  on  the  part  of  the  maker  that  in  case  suit 
is  brought  on  the  note  he  will  pay  ten  dollars,  attorney's  fees,  the  ten  dollan 
is  not  due  till  after  suit  is  instituted,  and  cannot  be  included  in  the  judgment: 
Nickerson  v,  Babcock,  29  Illinois  497. 
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the  payee  or  acceptor  against  a  defendant  to  whom  the  plaintiff's 
agent  has  wrongfully  assigned  it,  though  the  defendant  has  a  right 
of  action  on  the  bill  against  the  agent.(2;y 

In  an  action  of  trover,  where  there  had  been  a  final  appropria- 
tion of  the  bill,  a  verdict  might  be  given  for  the  full  value  ;  but  if 
the  defendant  delivered  up  the  bill,  nominal  damages  might  be  en-^ 
tered  on  the  record.(y)  A  recovery  to  an  action  of  trover,  and 
payment  of  the  damages,  being  the  value  of  the  bill,  divested  the 
property  out  of  the  plaintiif,  and  vested  it  in  the  defendant,(;s)  as 
against  the  plaintiff.  And  that  from  the  period  of  the 
*conversion.(a)  If  a  plaintiff  failed  in  an  action  of  trover  L  J 
he  might  nevertheless  apply  to  a  court  of  equity  to  have  the  bill 
delivered  up.(6) 

By  36  &  37  Yict.  c.  66,  s.  34,  causes  and  matters  for  the  recti- 
fication, setting  aside,  or  cancellation,  of  written  instruments  shall 
be  assigned  to  the  Chancery  Division. 

A  defendant  cannot  now  be  arrested  in  England  in  an  action  in 
a  superior  court  unless  the  plaintiff  prove  by  evidence  on  oath*  to 
the  satisfaction  of  a  judge  that  he  has  a  good  cause  of  action  to  the 
amount  of  bOL{c)  or  upwards,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit  England,  and  that  his 
absence  will  materially  prejudice  the  plaintiff  in  the  prosecution  of 
his  action.((2  ) 

(x)  Goggerley  v.  Oathbert,  2  N.  R.  170;  Evans  v,  Kymer,  1  B.  &  Ad.  528 
(24  £.  0.  L.  R.) ;  see  Cranch  v.  White,  1  Ring.  N.  G.  414  (27  fi.  C.  L.  R.) ;  1 
Scott  314 ;  6  C.  &  P.  767  (25  E.  C.  L.  R.).  See  also  Symonds  v,  Atkinson, 
25  L.  J.,  Ex.  313 ;  1  H.  A  N.  146. 

(y)  Ibid. ;  Alsager  v.  Close,  10  M.  &  W.  576.  As  to  the  interest  recover- 
able in  trover,  see  the  chapter  on  Interest. 

(2)  See  Holmes  v,  Wilson,  10  Ad.  &  £.  511  (37  £.  C.  L.  R.) ;  Cooper  v. 
Willomatt^  1  C.  B.  672  (50  £.  C.  L.  R.). 

(a)  Cooper  v.  Shepherd,  3  C.  B.  266  (54  £.  C.  L.  R.). 

(b)  Lisle  v.  Liddle,  3  Anstr.  649. 

(c)  Formerly  20^.     1  &  2  Vict.  c.  110,  s.  3. 

(d )  32  &  33  Vict  0.  62,  s.  6.    This  section  does  not  extend  beyond  final 

'  A  note  payable  to  A.  or  bearer  and  past  due  was  sent  to  B.  for  a  particu- 
lar parpose,  and  by  him  in  violation  of  his  trust  was  sold  and  transferred  to 
a  purchaser,  and  afterwards  was  transferred  to  the  defendant,  who  paid  value 
for  it.  Held  that  A.  could  recover  possession  of  the  note  from  the  last  holder : 
Weathered  v.  Smith,  9  Texas  622. 
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By  Order  II.  r.  6,  with  respect  to  actions  upon  a  bill  of  exchange 
or  promissory  note  commenced  within  six  months  after  the  Bame 
shall  have  become  due  and  payable,  the  procedare  under  the  bills 
of  exchange  act,  18  &  19  Vict.  c.  67,  shall  continue  to  be  U8ed.(«) 
This  statute  enacts  that  all  actions  upon  bills  of  exchange  or 
promissory  notes(/)  commenced  within  six  months(^)  after  the 
same  *shall  have  become  due  and  payable  may  be  prose- 
■-  -^  cuted  by  writ  of  summons  in  the  special  form  contained 
in  the  schedule  to  the  act  and  indorsed  as  therein  mentioned  ;{h) 
and  it  shall  be  lawful  for  the  plaintiff,  on  filing  an  affidavit  of  per- 
sonal service  of  such  writ  within  the  jurisdiction  of  the  court,  or  an 
order  for  leave  to  proceed  as  provided  by  the  common  law  procedure 
act,  1852,  and  a  copy  of  the  writ  of  summons  and  indorsement 
thereon,  in  case  the  defendant  shall  not  have  obtained  leave  to 
appear,  and  have  appeared  to  such  writ  according  to  the  exigency 
thereof,  at  once  to  sign  final  judgment  in  the  form  contained  in  the 


judgment:  Hume  v,  Druiff,  L.  R.,  8  £z.  214.  Sees.  4  and  5  abolish  all  im- 
prisonmeDt  for  non-payment  of  money,  except  in  certain  specified  cases:  41 
&  42  Vict.  0.  54.    As  to  process,  see  Keg.  Gen.  M.  T.  1869. 

(e)  This  useful  act  was  introduced  by  Mr.  Justice  Keating.  For  the  genenl 
rules  relating  to  this  act,  see  Reg.  Gen.  M.  T.  1855 ;  17  C.  B.  1  (84  £.  C.  L. 
R.),  and  H.  T.  1858. 

(/ )  Promissory  notes  are  within  the  act ;  and  on  a  note  payable  on  demand, 
the  six  months  run  from  the  date :  Maltby  v.  Murrells,  29  L.  J.,  £xch.  377 ; 
5  H.  &  N.  813,  s.  c. 

( g)  The  defendant,  by  acquiescence,  may  be  prevented  from  objecting  that 
the  writ  was  not  issued  within  the  six  months :  Maltby  v,  Mnrrells,  5  H.  &  N. 
813  ;  or  the  writ  might  be  amended  and  made  an  ordinary  specially  indorsed 
writ :  Leigh  v.  Baker,  2  C.  B.,  N.  S.  367  (89  E.  C.  L.  R.).  It  is  not  compul- 
sory to  proceed  under  this  statute  ;  a  plaintiff  may  sue  out  an  ordinary  writ, 
in  which  case  the  defendant  has  not  to  obtain  leave  to  defend ;  though  if  the 
writ  be  specially  indorsed  he  may  be  called  on  to  show  cause  why  final  jadg- 
ment  should  not  be  signed.  Ord.  XIV.  r.  la,  as  amended  by  R.  S.  C,  May, 
1877,  renders  the  personal  afiEidavit  of  the  plaintiff  no  longer  necessary ;  see 
Bank  of  Montreal  v,  Cameron,  L.  R.,  2  Q.  B.  D.  536.  The  dates  and  amounts 
of  the  bills  and  notes  must  be  fully  sei  out  in  the  writ:  Walker  o.  Hicks,  L. 
R.,  3  Q.  B.  D.  8.  As  soon*  as  leave  to  defend  under  the  act  has  been  obtauned, 
the  action  proceeds  in  the  ordinary  way  :  Norris  v,  Beazley,  L.  R.,  20.  P.  D.  80. 

(A)  See  Regula  Generalis,  Mich.  1855,  Appendix ;  Hall  v,  Coates,  25  L.  J., 
Ezch.  3 ;  11  Exch.  476 ;  Robinson  v.  Cotterell,  11  Exch.  476.  The  omission 
of  the  name  of  the  maker  is  an  irregularity ;  but  the  court,  on  a  motion  to 
set  aside  the  writ,  will  allow  it  to  be  amended :  Knight  e.  Peaoock,  17  C.  6. 
177  (84  E.  C.  L.  R.) ;  25  L.  J.,  C.  P.  31. 
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schedule  to  the  act  annexed  (on  which  judgment  no  proceeding  in 
error  shall  lie)  for  any  sum*  not  exceeding  the  sum  indorsed  on  the 
writ,  together  with  interest  at  the  rate  specified  (if  any)  to  the  date 
of  the  judgment,  and  a  sum  for  costs  to  be  fixed  by  the  masters  of 
the  superior  courts,  or  any  three  of  them,  subject  to  the  approval 
of  the  judges  thereof,  or  any  eight  of  them  (of  which  the  Lord  Chief 
Justices  and  the  Lord  Chief  Baron  shall  be  three),  unless  the  plain- 
tiff claim  more  than  such  fixed  sum,  in  which  case  the  costs  shall 
be  taxed  in  the  ordinary  way,  and  the  plaintiff  may  upon  such  judg- 
ment issue  execution  forthwith. 

A  judge  shall,(E )  upon  application  within  the  period  of  twelve 
days  from  such  service,  give  leave  to  appear  to  such  writ,  and  to 
defend  the  action,  on  the  defendant  paying  into  court  the  sum  in- 
dorsed on  the  writ,  or  upon  afiidavits  satisfactory  to  the  judge,  which 
disclose  any  legal  or  equitable  defence,  whether  meritorious  or  not,(A;) 
or  such  facts  as  would  make  it  incumbent  on  the  holder  to  prove  con- 
sideration, or  such  other  facts  as  the  judge  may  deem  sufiicient  to 
support  the  application,  and  on  such  terms  as  to  security  or  other- 
wise as  to  the  judge  may  seem  fit. 

After  judgment  the  court  or  a  judge  may,  under  special  circum- 
stances, set  aside  the  judgment,  and,  if  necessary,  stay  or  set  aside 
execution,  and  may  give  leave  to  appear  to  the  writ,(2)  and  to  de- 
fend the  action,  if  it  shall  appear  to  be  reasonable  to  the  court  or 
judge  so  to  *do,  and  on  such  terms  as  to  the  court  or  judge 
may  seem  just.(m)  '-         ^ 

In  any  proceedings  under  the  act  it  is  competent  to  the  court  or 
a  judge  to  order  the  bill  or  note  sought  to  be  proceeded  upon  to  be 
forthwith  deposited  with  an  officer  of  the  court,  and  further,  to  order 

(i )  Sec.  2. 

{k)  Gasella  v.  Barton,  L.  R.,  8  0.  P.  101 ;  Agra  Bank  v,  Leighton,  L.  R.,  2 
Ex.  56. 

(I)  The  court  will  not  set  aside  the  order  for  leave  to  appear  on  mere  con- 
tradictory affidavits :  Febart  v.  St^ens,  30  L.  J.,  Exch.  1. 

(m)  Sec.  3,  As  to  the  jurisdiction  of  the  court,  see  Mather  o.  Marsland, 
27  L.  J.,  Exch.  148 ;  Clay  v,  Turley,  27  L.  J.,  Exch.  2  j  Febart  v.  Stevens,  30 
L.  J.,  Exch.  1 ;  Pollock  v,  Tumock,  1  H.  &  N.  741.  Query,  whether  an  ex- 
ecutor can  be  made  a  defendant  under  this  act.  Per  Knight  Bruce,  L.  J., 
Marriage  v.  Skiggs,  5  Jur.  N.  S.  325 ;  28  L.  J.,  Ch.  433,  s.  c. ;  and  Leigh  o. 
Baker  (Executrix),  2  C.  B.,  N.  S.  367  (89  E.  C.  L.  R.).  But  it  is  no  objec- 
tion that  the  holder  is  an  executor. 
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that  all  proceedings  shall  be  stayed  until  the  plaintiff  shall  hare 
given  security  for  the  costs  thereof.(n) 

The  expenses  of  noting  for  non-acceptance  or  non-payment  may 
be  recovered  where  they  are  by  law  recoverable.(o) 

One  writ  of  summons  may  be  issued  against  all  or  any  number 
of  the  parties  to  the  bill  or  note,  which  shall  be  the  commencement 
of  an  action  against  the  parties  named  therein,  and  all  subsequent 
proceedings  shall  be  in  like  manner,  so  far  as  may  be,  as  if  separate 
writs  of  summons  had  been  issued.(/>) 

A  check  on  a  banker  is  within  the  act. (9^)  So  is  a  note  payable 
on  demand,  and  the  six  months  run  from  the  date  of  the  note.(r) 

Notwithstanding  this  act,  the  provisions  of  the  county  court  acts 
are  applicable  to  bills  of  exchange.(«) 

*No  other  cause  of  action  can  be  joined  with  that  on  a 
^  -'  bill  or  note  under  this  act,  but  the  statement  of  claim  may 
be  founded  on  the  consideration  as  well.(f) 

(n)  See.  4. 

(0)  Sec.  5. 

(p)  Sec.  6 ;  Ord.  XVI.  r.  5. 

(q)  Eyre  0.  Waller,  29  L.  J.,  Exch.  246 ;  5  H.  &  N.  813,  a.  c. ;  Keene  c. 
Beard,  8  W.  R.  469,  C.  P. 

(r)  Maltby  0.  Murrella,  29  L.  J.,  Exch.  377. ;  5  H.  A  N.  813,  &  c. 

(s)  19  &  20  Vict  0. 108,  8.  4  5  30  &  31  Vict.  c.  142,  as.  6,  7,  8, 10;  incorpo- 
rated by  36  &  37  Vict.  c.  66,  s.  67,  with  the  new  judicature  acts  and  rules: 
Harris  v,  Swinburne,  33  L.  J.,  Q.  B.  313  -,  Holborow  o.  Jones,.  L.  R.,  4  C.  P. 
14 ;  38  L.  J.  22 ;  Oarnett  v.  Bradley,  L.  R.,  3  Ap.  Ga.  944.  Where  the  claim 
is  reduced  by  payment  into  court  to  less  than  502.,  s.  7  does  not  apply :  Foster 
V,  Usherwood,  L.  R.,  3  Ex.  Div.  1.  Sec.  5  does  not  apply  to  counter-claims: 
Blake  &.  Appleyard,  L.  R.,  3  Ex.  Div.  195.  The  practice  in  the  county  courts 
under  their  new  rules  of  1875,  regarding  bills  of  exchange,  is  founded  on  that 
of  the  superior  courts.  See  Ord.  XXXVII.  r.  47 ;  and  the  county  courts  act, 
1875,  38  &  39  Vict.  c.  50.  An  order  of  July  27,  1863,  prerents  county 
court  suitors  from  availing  themselves  of  the  bills  of  exchange  act  in  claims 
under  101. 

{t)  Reg.  Gen.  H.  T.  1858.  A  count  on  the  consideration  could  be  included 
in  the  declaration,  R.  G.  II.  T.  1858,  and  the  verdict  entered  on  both  counts : 
Ryder  v.  Ellis,  8  G.  &  P.  357  (34  £.  G.  L.  R.).  So,  too,  a  count  on  an  account 
stated.  Proceeding  under  this  act  was  optional  and  not  compulsory,  and  it 
was  always  competent  for  the  plaintiff  to  issue  instead  an  ordinary  writ,  in 
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A  writ  under  the  bills  of  exchange  act  may  be  issued  out  of  a 
district  registry.(u)  If  the  defendant  neither  resides  nor  carries  on 
business  within  the  district,  he  may  enter  his  appeanince  either 
there  or  in  London.(a;)  It  seems  that  all  the  steps  of  the  action 
may  proceed  before  the  Registrar,  from  whose  decision  an  appeal 
lies  to  a  judge  ;{y)  but  a  defendant  may  get  the  action  moved  to 
London,  in  the  case  of  a  specially  indorsed  writ,  after  obtaining 
leave  to  defend,  and  in  the  case  of  an  ordinary  writ  after  appear- 
ance, but  in  either  case  before  the  time  for  delivering  a  defence  has 
elapsed.  (3) 

The  plaintiff  may  lay  the  venue  in  any  county  or  place,  and  the 
court  will  not  change  it  at  the  instance  of  the  defendant,  except 
upon  very  special  grounds,  (a)  Formerly  this  rule  applied  to  ac- 
tions on  specialties,  bills  and  notes,  and  not  to  actions  on  other 
written  contracts.  (6)  A  banker's  check  is  a  bill  of  exchange  within 
the  rule.((?) 

Whenever  referred  to  in  the  pleadings  or  affidavits  of  the  oppo- 
site side,  either  party  may  by  notice  in  writing  require  a  document 
to  be  produced  for  the  purpose  of  inspecting  or  copying.  In  other 
cases  a  judge's  order  founded  on  an  affidavit  is  necessary. ((2) 

which  other  causes  of  action  could  be  joined.  Should  all  the  sums  claimed 
in  such  writ  be  liquidated  in  amount,  the  plaintiJQf  will  still  be  able  to  avail 
himself  of  a  special  indorsement :  Ord.  III.  r.  6.  The  form  in  Appendix  0, 
No.  7,  contains  a  statement  of  claim  on  a  bill  and  the  consideration :  anU,  p. 
413. 

(u)  Oger  V.  Bradnum,  L.  R.,  1  G.  P.  Div.  334. 

{x)  Ord.  XII.  rr.  2  and  3. 

(y)  Ord.  XXXV.  r.  7 ;  and  see  Smith  v.  Dobbin,  L.  R.,  3  Ex.  D.  338.  Ord. 
XIII.  r.  5a. 

(z)  Ord.  XXXV.  rr.  11-13. 

(a)  Tidd' 8  Practice  604.  Local  venue  is  now  practically  abolished  by  Ord. 
XXXVI.  r.  1,  and  where  none  is  named,  actions  are  laid  in  Middlesex. 

{b)  Mondel  0.  Steele,  8  M.  &  W.  640. 

(e)  Webb  v.  Inwards,  17  L.  J.,  0.  P.  157  5  5  C.  F.  483  (57  B.  C.  L.  R.),  s.  c. 

(d)  Ord.  XXXI.  rules  14  et  seq.  When  a  special  ground  was  laid  for  it,  the 
common  law  courts  would  oblige  the  plaintiff  to  permit  inspection :  Threll- 
fall  V.  Webster,  1  Bing.  161  (8  £.  C.  L.  R.) ;  7  Moo.  559 ;  Tidd  591 ;  Blogg  v. 
Kent,  6  Bing.  614  (19  £.  C.  L.  R.) ;  4  Moo.  &  P.  433.  See  the  chapter  on 
FoROBRT,  ante;  and  Thomas  v,  Dunn,  6  M.  A;  G.  274.  The  act  14  A  15  Vict. 
c.  99,  provided  for  the  inspection  of  documents  at  common  law  wherever  a 
discovery  might  have  been  obtained  in  equity. 
39 
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*It  has  been  held  that  where  particulars  of  the  plaintiff's 
^  ^  demand  were  given,  and  they  did  not  state  the  considera- 
tion paid  for  the  instrument,  such  particulars  would  preclude  the 
plaintiff  from  giving  the  consideration  in  evidence,  should  he  fail 
on  the  special  count.(^)  The  plaintiff  might  recover  on  a  bill  set 
out  in  the  declaration,  though  not  mentioned  in  the  particulars,(/) 
unless  the  form  of  the  particulars  precluded  him.  Particulars  which 
stated  the  amount  of  the  common  counts  to  be  an  amount  secured 
bj  a  promissory  note,  on  which  note  there  was  a  special  count,  made 
it  necessary  to  prove  the  note  in  order  to  recover  on  the  common 
counts.(  jr)  Particulars  were  not  evidence,  only*an  explanation  of 
the  declaration  or  plea.  (A) 

The  indorsement  on  the  writ  of  summons  now  in  most  cases  ren- 
ders general  particulars  unnecessary.(i) 

A  tender,  after  the  bill  became  due,  is  no  defence  by  the  acceptor.(i) 
But  a  drawer  or  indorser  may,  perhi^s,  tender  within  a  reasonable 
time  after  dishonor.(Q 

A  tender  should  be  unconditional ;  the  party  making  it  cannot 
require  a  receipt  as  a  condition  precedent,  without  invalidating  the 
tender.  But  if  the  tender  be  objected  to  by  the  creditor  on  other 
grounds,  the  requisition  of  a  receipt  becomes  immaterial.(m) 

The  courts  will  sometimes  consolidate  actions  on  bills  where  the 
parties  and  the  question  to  be  tried  in  each  action  are  the  same.(n) 

If  the  holder  bring  concurrent  actions  against  the  acceptor,  the 
drawer  and  the  indorsers,  the  court  will  stay  the  proceedings  in  any 

(e)  Wade  v,  Beaslej,  4  Esp.  7. 

(/)  Cooper  V.  Amos,  2  Car.  A;  P.  267  (12  E.  C.  L.  R.). 

(g)  Roberts  v.  Ekworth,  10  M.  <fc  W.  653. 

(h)  Burkett  v.  Blanchard,  3  Exch.  89. 

(i)  Bat  particulars  may  be  had  under  an  order  at  Chambers :  Cotton  r. 
Housman,  L.  R.,  Week.  Not.  Jan.  22,  1876. 

(k)  Hume  v.  Peploe,  8  East  168 ;  Dobie  v.  Larkin,  10  Exch.  776. 

(I)  Walker  v.  Barnes,  5  Taunt.  240  (1  E.  C.  L.  R.) ;  1  Marsh.  36,  s.  c.  See 
ante.    But  see  Siggers  v.  Lewis,  1  C,  M.  A^  R.  370  ;  2  Dowl.  681. 

(m)  Cole  V.  Blake,  Peake  N.  P.  C.  179 ;  Richardson  v.  Jackson,  8  M.  4^  W. 
298. 

(n)  Booth  p.  Payne,  11  L.  J.,  Exch.  256  ;  and  see  Sharpe  v,  Lethbridge,  4 
M.  &  Gr.  37  (43  E.  C.  L.  R.).    See  Ord.  XVI.  r.  9,  and  Ord.  LI.  r.  4. 
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one  of  those  actions,  on  payment  of  *the  amount  of  the  bill,  ^^ .- j.-, 
and  of  the  costs  in  that  particular  action.(9)  ^        -' 

Bat  they  wonld  not,  until  recently,  have  stayed  proceedings  in 
an  action  against  the  acceptor,  except  upon  the  terms  of  his  paying 
the  costs  in  all  the  other  actions,  he  being  the  original  defaulter. (r) 
For  though  no  action  lies  against  the  acceptor  for  these  costs,(9) 
yet  when  he  came  to  ask  a  favor,  as  a  stay  of  proceedings,  the  court 
might  with  propriety  have  put  him  under  terms.  Now,  however, 
by  a  late  rule  of  all  the  courts,  it  is  ordered  that  in  any  action 
against  the  acceptor  ^f  a  bill  or  maker  of  a  note,  the  defendant 
may  stay  proceedings  on  payment  of  debt  and  costs  in  that  action 
only.(^) 

If  the  bill  or  note  were  obtained  by  the  plaintiff  from  the  defend- 
ant without  consideration,  on  an  affidavit  to  that  effect  by  the  de- 
fendant, the  court  will  stay  the  proceedings ;  but  where  there  are 
contradictory  affidavits,  the  court  will  not  interfere  in  this  summary 
way,  but  put  the  defendant  to  insist  on  it  as  a  defence  on  the  trial.(u) 
Where  an  indorsement  was  made  on  a  promissory  note  by  the  plain- 
tiff, the  payee,  that  if  the  interest  were  paid  on  stipulated  days 
during  her  life  the  note  should  be  given  up,  the  court  refused  to 
stay  proceedings  on  payment  of  interest  and  cost8.(x) 

We  have  already  seen  that  unless  interest  be  payable  by  the  ex- 
press words  of  the  instrument,  it  is  in  the  discretion  of  the  jury  to 
give  or  withhold  it,  or  to  reduce  it  below  5  per  cent.,  which  is  the 
usual  rate  given.  So  where  the  interest  on  a  foreign  bill  is  gov- 
erned by  the  law  of  a  foreign  country  in  which  the  rate  of  interest 
is  high,  the  jury  may  give  a  much  higher  rate.(y) 

Re-exchange  is  the  difference  in  the  value  of  a  bill,  occasioned  by 

iq)  See  now  36  &  37  Viet.  c.  66,  s.  24,  sub-s.  (5). 

(r)  Smith  V.  Woodcock,  4  Tyr.  691 ;  Windham  v.  Wither,  1  Str.  515  •,  Geld- 
ing V.  Grace,  2  W.  Bl.  749.    See  Lewis  v.  Dalrymple,  3  DowL  P.  0. 433. 

(s)  Dawson  v.  Morgan,  9  B.  &  C.  618  (17  E.  0.  L.  R.). 

(t)  R.  T.  T.  1  Vict,  and  Hil.  T.  16  Vict. ;  and  see  Comes  v.  Taylor,  10 
Exch.  441. 

(tt)  Turner  v.  Taylor,  Tidd's  Pr.  9th  ed.  530. 

(x)  Steel  0.  Bradfield,  4  Tannt.  227. 

(y)  See.a?!^,  p.  405. 
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its  being  dishonored  in  a  foreign  country  in  which  it  was  payable* 
The  existence  and  amount  of  it  depend  on  the  rate  of  exchange 
between  the  two  countries.  *The  theory  of  the  transaction 
^  -^  is  thia:  A  merchant  in  London  indorses  a  bill  for  a  certain 
number  of  Austrian  florins,  payable  at  a  future  date  in  Vienna.  The 
holder  is  entitled  to  receive  in  Vienna,  on  the  day  of  the  maturity  of 
the  bill,  a  certain  number  of  Austrian  florins.  Suppose  the  bill  to 
be  dishonored.  The  holder  is  now,  by  the  custom  of  merchants, 
entitled  to  immediate  and  specific  redress,  by  his  own  act,  in  this 
way.  He  is  entitled,  being  in  Vienna,  then  and  thehe  to  raise  the 
lexact  number  of  Austrian  florins,  by  drawing  and  negotiating  a 
cross-bill,  payable  at  sight,  on  his  indorser  in  London,  for  as  much 
English  money  as  will  purchase  in  Vienna  the  exact  number  of 
Austrian  florins,  at  the  rate  of  exchange  on  the  day  of  dishonor ; 
and  to  include  in  the  amount  of  that  bill  the  interest  and  necessary 
expenses  of  the  transaction.  This  cross<bill  is  called  in  French  the 
retraite.  The  amount  for  which  it  is  drawn  is  called  in  low  Latin 
rieambium^  in  Italian  rieambio,  and  in  French  and  English  re-ex- 
change. If  the  indorser  pay  the  cross-  or  re-exchange  bill,  he  has 
fulfilled  his  engagement  of  indemnity.  If  not,  the  holder  of  the 
original  bill  may  sue  him  on  it,  and  will  be  entitled  to  recover  in 
that  action  the  amount  of  the  retraite  or  cross-bill,  with  the  interest 
and  expenses  thereon.  The  amount  of  the  verdict  will  thus  be  an 
exact  indemnity  for  the  non-payment  of  the  Austrian  florins  in 
Vienna  on  the  day  of  the  maturity  of  the  original  bill. 

According  to  the  English  practice  the  retraite  or  re-exchange 
bill  is  now  seldom  drawn,  but  the  right  of  the  holder  to  draw  it  is 
settled  by  the  law  merchant  of  all  nations,  and  it  is  only  by  a  refer- 
ence to  this  supposed  bill  that  the  re-exchange,  in  other  words,  the 
true  damages  in  an  action  on  the  original  bill,  can  be  scientifically 
understood  and  computed. 

It  is  plain  that  whether  the  indorser  gain  or  lose  by  the  re- 
exchange  depends  (except  in  so  far  as  relates  to  the  expenses)  on 
the  rate  of  exchange  between  the  two  countries.  If  the  value  of 
the  Austrian  florin,  measured  in  pounds  sterling,  has  risen,  the 
holder  will  be  entitled  to  recover  more  than  the  original  amount  of 
the  bill  in  English  mQney.(2)  But  if  the  value  of  the  Austrian 
florin  has  declined,  then  the  indorser  may  not  be  liable  to  repay  as 

(2)  De  Tastet «.  Baring,  11  East  265 ;  2  Camp.  65,  a.  c. 
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mnch  English  money  as  the  bill  was  originally  drawn  for,  unless 
the  interest  and  expenses  cover  or  exceed  the  difference.(a) 

*A  custom  among  London  merchants  that  the  holder  may  r*420'l 
at  his  election  sue  his  indorser,  either  for  the  sum  which 
the  indorser  received  of  him  for  the  bill,  or  for  the  re-exchange,  is 
inconsistent  with  the  obligation  appearing  on  the  bill  when  inter- 
preted by  the  law  merchant,  and  therefore  evidence  of  such  a 
custom  is  inadmis8ible.(&) 

The  drawer  of  a  bill  is  liable  to  the  re*exchange,  though  the  bill 
be  returned  through  never  so  many  hand8.({r)  But  the  acceptor 
has  not  been  held  liable  to  the  re-exchange  at  common  law,  though 
it  seems  to  be  otherwise  in  Gbancery.(c2)^ 

Other  damages  not  necessarily  arising  from  the  dishonor,  as  noting, 
postages,  telegraphing,  etc.,  were  not  recoverable  unless  specially 
stated  in  the  declaration. (6)  But  it  has  been  held  that  postage  was 
in  some  cases  recoverable  under  the  count  for  money  paid.(/) 

{a)  Suae  ».  Pompe,  30  L.  J.,  C.  P.  75  ;  8  C.  B.,  N.  S.  538  (98  K.  C.  L.  R.). 

(&)  Ibid. ;  Willams  v,  Ajers,  L.  R.,  3  Ap.  Ca.  133. 

(e)  Mellish  v.  Simeon,  2  H.  Bl.  378. 

{d)  Napier  v.  Schneider,  12  East  420 ;  Woolaey  v,  Crawford,  2  Camp.  445  ; 
but  see  In  re  General  South  American  Co.,  L.  R.,  7  Chan.  Div.  537. 

(e)  Kendrick  v.  Lomax,  2  C.  &  J.  405  ;  2  Tyr.  438,  s.  o.  In  which  case  it 
was  held  that  the  bill  having  been  renewed,  the  plaintiff  could  not  recover 
the  charges  on  the  first  bill  while  the  second  bill  suspended  the  remedy  on  it. 
It  seems  doubtful  whether  the  expense  of  noting  an  inland  bill,  not  protested, 
can  at  common  law  in  any  case  be  recovered :  Ibid.  But  see  the  bills  of  ex- 
change act,  18  &  19  Vict.  o.  67,  s.  5.  See  also  Rogers  v.  Hunt,  10  Exch.  474  ; 
Prehn  v,  Liverpool  Bank,  L.  R.,  5  Ex.  92 ;  39  L.  J.  41. 

(/)  Dickinson  v,  Hatfield,  1  M.  &  Rob.  141  ;  5  Car.  A  P.  46  (24  E.  C.  L. 

'  When  a  bill  is  expressed  in  a  foreign  currency,  the  amount  due  is  to  be 
determined  by  the  rate  of  exchange  at  the  time  of  the  demand  of  payment. 
In  the  absence  of  such  evidence,  the  value  fixed  by  the  act  of  Congress  of 
July  27,  1852,  is  conclusive:  Butt  v.  Hoge,  2  Hilton  81.  When  a  note  is 
made  payable  at  a  particular  place  and  is  dishonored  there,  so  that  the  holder 
is  obliged  to  seek  payment  elsewhere,  he  is  entitled  to  the  diflferenoe  of  ex- 
change if  there  be  any :  Wood  v.  Kelso,  3  Casey  241.  Exchange  between  the 
place  of  payment  and  the  place  where  the  recovery  is  had  cannot  be  re- 
covered without  a  special  agreement:  Chumasero  v.  Gilbert,  24  Illinois  651. 

The  acceptor  of  a  bill  of  exchange  is  not  in  general  liable  for  damages : 
Manning  o.  Kohn,  44  Ala.  343.  In  an  action  against  the  indorser  of  a  pro- 
tested bill,  the  holder  will  be  entitled  to  damages :  Orono  Bank  v.  Wood,  49 
Maine  26. 
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When  a  bill  is  dishonored  the  owner  has  his  option  to  sue  on  the 

bill  or  on  the  consideration.     It  is  advisable  to  sue  on  the  bill; 

first  because  it  reduces  the  debt  to  a  certainty ;  secondly,  because 

less  evidence  is  necessary ;  thirdly,  in  an  action  on  a  bill,  i»roof  of 

payment  of  the  bill  lies  on  the  defendant ;  but  in  an  action  on  the 

consideration  only,  if  defendant  show  that  a  bill  was  given,  plaintiff 

must  prove  that  the  bill  was  not  paid.(^)  <  The  statement  of  claim 

may  be  founded  both  on  the  bill  itself  and  on  the  consideration,  as 

formerly  might  a  declaration.(A) 

> 

*With  regard  to  the  former  jurisdiction  and  proceedings 
I-  -^  of  courts  of  equity  in  relation  to  actions  on  bills,  the  fol- 
lowing general  observations  may  be  made : 

A  bill  of  exchange,  though  specifically  drawn  against  a  cargo, 
did  not  even  in  equity,  if  unaccompanied  by  the  bill  of  lading,  con- 
vey any  lien  or  claim  over  the  cargo.(i) 


A  court  of  equity,  where  the  rules  of  judicial  equity  required, 
would  restrain  an  action  on  a  bill,  or  restrain  the  defendant  in  an 
action  from  availing  himself  of  a  legal  defence.(i) 

And  where  the  defendant  in  an  action  would,  if  judgment  were 
obtained,  be  entitled  to  relief  against  such  judgment  on  equitable 
grounds,  he  may  npw  plead  the  facts  which  entitle  him  to  such  re- 
lief by  way  of  defence.(Z)  Such  a  plea  was  only  allowed  whe^e 
final  justice  could  be  done  by  the  court  of  law  in  the  pending  8uit.(m) 

R.).  The  defendant  in  this  case  directed  the  pliuntiff  to  charge  him  with  it 
See  the  chapter  on  Protest.  As  to  nominal  damages,  see  Beaumont  v.  Great- 
head,  2  C.  B.  495  (52  E.  C.  L.  R.). 

(g)  Hebden  v.  Hartsink,  4  Esp.  46 ;  Bishop  v.  Rowe,  S  M,  So  Sel.  362. 

(h)  See  ante,  p.  416 ;  and  Ryder  v.  Ellis,  8  0.  &  P.  357  (34  £.  G.  L.  R.). 

(i)  Robey  v.  Oilier,  L.  R.,  7  Ch.  App.  695.    And  ante,  p.  23. 

(k)  See  Queen  of  Portugal  v.  Glynn,  1  West  258 ;  Glynn  o.  Scares,  3  M.  & 
K.  450 ;  Hodgson  v.  Murray,  2  Sim.  515 ;  Hood  r.  Ashton,  1  Russ.  412 ;  Kid- 
son  17.  Dil worth,  5  Price  564 ;  Drniff  v.  Lord  Parker,  37  L.  J.,  Chan.  241 ; 
Prothero  v,  Phelps,  25  L.  J.,  Chan.  105 ;  Agra  and  Masterman's  Bank  v. 
Hoffman,  34  L.  J.,  Chan.  285. 

(I)  17  &  18  Vict.  0.  125,  s.  84. 

(m)  Wodehouse  v.  Farebrother,  25  L.  J.,  Q.  B.  18 ;  5  £.  &  B.  277  (85  £.  G. 
L.  R.),  s.  c. ;  Wood  v.  Copper  Miners*  Company,  17  C.  B.  561  (84  E.  C.  L.  R.) ; 
Clarke  v.  Laurie,  26  L.  J.,  Exch.  38  ;  Drain  v.  Harvey,  17  C.  B.  257  (84  E.  C. 
L.  R.) ;  but  see  Chilton  v.  Charrington,  24  L.  J.,  C.  P.  153. 
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And  a  defendant  having  pleaded  it  was  not  precluded  from  after- 
wards resorting  to  a  court  of  equity,  (n) 

A  plaintiff  might  formerly,  where  it  was  necessary,  file  a  bill  of 
discovery  in  aid  of  an  action  on  a  bill,  or  of  an  action  relating  to 
the  proceed^  of  bills. (o)  But  the  necessity  for  this  can  no  longer 
arise,  as  in  all  causes  in  any  of  the  superior  courts  either  party  may 
interrogate  the  other  on  oath,  upon  any  matter  as  to  which  discov- 
ery may  be  sought.(^) 

♦If  the  defendant  in  equity  were  interrogated  as  to  the 
consideration  for  the  bill,  he  must  have  answered  not  only   ^         -^ 
as  to  the  consideration  given  by  himself,  but  as  to  that  given  by 
other  parties  to  his  knowledge.  (9)     No  bill  could  be  filed  for  dis- 
covery if  it  charged  the  defendant  with  a  crime.(r) 

But  the  former  gaming  act,  9  Anne,  c.  14,  s.  3,(«)  and  the  stock 
jobbing  act,  7  Geo.  2,  c.  8,  s.  2,(^)  deprived  defendants  of  this  pro- 
tection in  matters  to  which  those  acts  related,  (u) 

(n)  Evans  v.  Bremridge,  2  Jar.,  New  Series  134 ;  25  L.  J.,  Chan.  334,  s.  c. ; 
Prothero  v,  Phelps,  25  L.  J.,  Chan.  105.  But  see  Terrell  v,  Higgs,  26  L.  J., 
Chan.  837. 

(0)  See  Thomas  v,  Taylor,  3  T.  &  C.  255 ;  Wilkinson  v.  Leaagier,  2  Tou. 
&  G.  366 ;  or  of  a  defence  to  an  action. 

(p)  17  &  18  Vict,  c.  125,  s.  51.  See  Whateley  r.  Crowter,  5  E.  &  B.  709 ; 
and  Ord.  XXXI.  r.  1.  Either  party  may  by  order  without  affidavit  have  .a 
discovery  on  oath  of  the  documents  relating  to  any  matters  in  question  that 
are  or  have  been  in  the  possession  of  the  opposite  side :  r.  12.  Interrogatories, 
it  seems,  run  the  risk  of  being  struck  out  if  delivered  before  the  statement  of 
defence :  Mercier  v.  Cotton,  L.  R.,  1  Q.  B.  Div.  442.  The  rule  seems  to  be 
different  in  Chancery :  Harbord  v.  Monk,  9  Chan.  Div.  616. 

(q)  Glengall  v.  Edwards,  2  You.  &  Col.  125 ;  and  see  Culverhouse  v.  Alex- 
ander, 2  You.  &  Col.  218. 

(r)  Fleming  9.  St.  John,  2  Sim.  181 ;  Whitmore  v,  Francis,  8  Price  616 ;  2 
Sim.  182.  Bnt  it  has  been  held  by  the  Court  of  Common  Pleas  that  ques- 
tions tending  to  criminate  may  be  put,  though  they  need  not  be  answered : 
£.  T.  1862 ;  Allhusen  v,  Labouchere,  L.  R.,  3  Q.  B.  Div.  654. 

{s)  Now  repealed  by  8  &  9  Vict.  c.  109. 

(t)  Made  perpetual  by  10  Geo.  2,  c.  8 ;  but  repealed  by  23  &  24  Vict.  c.  28. 

(tt)  See  Wilkinson  v,  Leaugier,  2  Yon.  &  Col.  366 ;  Bullock  v.  Richardson, 
14  Yesey  378 ;  Rawlings  v.  Hall,  1  C.  &  P.  11  (12  E.  C.  L.  R.) ;  Thomas  v. 
Newton,  2  C.  &  P.  606  (12  £.  C.  L.  R.). 
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The  common  law  procedure  acts,  1852  and  1854,  introduced 
great  and  numerous  changes  in  pleading,  and  the  acts  of  1873  and 
1875  have  introduced  others  hardly  less  important 

Declarations  in  an  action  are  now  superseded,  and  their  place  is 
taken  partly  by  the  indorsement  on  the  writ,  and  partly  by  the 
statement  of  claim,(a)  which  latter  must  contain  all  the  material 
facts  on  which  the  party  relies,  in  separate  paragraphs  numbered 
consecutively,  and  also  a  specific  statement  of  the  relief  claimed, 
whether  simply,  in  the  alternative,  or  generally.(i) 


(a)  Ords.  XIX.  and  XXI.  It  is  not  necessary  in  all  cases  ibat  iJiere  should 
be  a  statement  of  claim  at  all,  for  the  defendant  may  dispense  with  one ;  or 
the  plaintiff  may,  when  the  writ  is  specially  indorsed,  substitute  a  notice  to 
the  effect  that  his  claim  sufficiently  appears  from  the  indorsement  Old. 
XXI.  r.  4.  Pleadings  containing  over  ten  folios  must  be  printed ;  those  less 
may  be  either  printed  or  written.  Ord.  XIX.  r.  5 ;  R.  S.  C.  Jane,  1876, 
r.  9. 

(5)  Before  the  0.  L.  P.  A«  1852,  the  declaration  on  a  bill  or  note  might  be 
framed  either  in  debt  or  assumpsit,  but  that  act  practically  abolished  the  dis- 
tinction. It  has  been  held  insufficient  in  a  declaration  tcdescribe  the  drawers 
as  ^*  certain  persons  using  the  name :"  Ball  v,  Gordon,  9  M.  &  W.  345 ;  but 
see  Smith  v.  Ball,  9  Q.  B.  361  (58  E.  G.  L.  R.) ;  Bass  v.  Clive,  4  Camp.  78-, 
4  M.  &  S.  13 ;  Schultz  V.  Astley,  7  C.  &  P.  99  (32  £.  C.  L«  R.) ;  2  Bing.  N. 
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*The  character  in  which  the  plaintiff  sues,  as  executor  or 
administrator,  or  trustee,  or  public'  officer,  must  appear  ^        -^ 
from  the  indorsement  on  the  writ.(e) 

In  a  writ  under  the  bills  of  exchange  act,  the  bill  or  note  is  set 
out  in  full  in  the  special  indorsement,  and  the  statement  of  claim 
need  onlj  give  its  effect,{d)  coupled  with  the  necessary  averments 
of  indorsement  or  delivery,  and  that  the  bill  is  overdue,(e)  and, 
when  the  action  is  not  against  the  party  primarily  liable,  with  aver- 

C.  544  (29  E.  C.  L.  R.) ;  2  Scott  815.  In  an  action  against  the  acceptor  of  a 
bill  drawn  by  a  firm,  it  was  a  sufficient  description  of  the  drawers  to  say  that 
certain  persons  under  the  name,  style  and  firm  made  their  bill  of  exchange : 
Tigar  v.  Gordon,  9  M.  &  W.  347.  A  declaration  that  A.  B.  drew  a  bill  re- 
quiring the  defendant  to  pay  to  the  drawer's  order  without  again  naming 
him  was  good :  Knill  v,  Stockdale,  6  M.  &  W.  478  ;  or  to  his  order,  the  word 
his  referring  to  the  drawer :  Spyer  r.  Thelwell,  2  C,  M.  &  R.  692 ;  4  Dowl. 
509.  Where  the  names  of  any  of  the  parties  appeared  on  the  bill  by  a  con- 
traction or  by  the  initial  only,  it  was  sufficient  so  to  describe  them  in  the 
declaration :  3  &  4  Will.  4,  c.  42,  s.  12 ;  but  it  must  appear  from  the  count 
that  they  were  so  described  in  the  instrument  itself:  Levy  v,  Webb,  9'Q.  B. 
427  (58  E.  G.  L.  R.)  ;  Gatty  v.  Field,  Ibid. ;  Esdaile  v,  Maclean,  15  M.  &  W. 
277  *,  or  the  declaration  was  (before  the  common  law  procedure  act,  1852) 
specially  demurrable :  Miller  v.  Hay,  3  Ex.  14 ;  Turner  v.  Fitt,  3  C.  B.  701  (54 
E.  0.  L.  R.),  unless  the  full  Christian  name  could  not  be  discovered  :  Lomaz 
V.  Landells,  6  G.  B.  583  (60  E.  C.  L.  R.). 

(e)  Ord.  III.  r.  4 ;  and  Appendix  A,  Part  II.  s.  8.  In  a  declaration  by  the 
public  officer  of  a  bank  established  under  7  Geo.  4,  o.  46,  it  was  sufficient  to 
describe  the  plaintiff  as  a  public  officer  duly  appointed :  Spiller  v,  Johnson, 
6  M.  &  W.  570  ;  Christie  ».  Peart,  7  M.  &  W.  491. 

{d )  Ord.  XIX.  r.  24.  The  declaration  might  either  set  it  out  in  hcBc  verbaj 
or  give  its  legal  effect,  except  in  cases  where  that  would  mislead :  Kearney 
V.  King,  2  B.  A;  A.  301  (22  E.  C.  L.  R.) ;  Sprowle  v,  Legge,  1  B.  <fc  C.  16  (8 
E.  C.  L.  R.) ;  2  D.  A  R.  15 ;  Taylor  ».  Booth,  1  C.  &  P.  286  (12  E.  C.  L.  R.) ; 
Harrington  v.  M'Morris,  5  Taunt.  228  (1  E.  C.  L.  R.) ;  1  Marsh.  33;  Sim- 
monds  v,  Parminter,  1  Wils.  185 ;  4  Bro.  P.  0.  604 ;  Stevenson  v,  Oliver,  8 
M.  &  W.  234.  If  the  bill  were  in  a  foreign  language  it  might  be  set  out  in 
English :  Attorney-General  v.  Yalabreque,  Wightw.  9.  It  was  neither  neces- 
sary nor  safe  to  aver  that  the  instrument  bore  date  on  a  certain  day,  for  such 
an  averment,  if  incorrect,  being  matter  of  description,  would  be  a  variance : 
Anon.  2  Camp.  308,  n. ;  unless  amended.  The  bill  should  be  stated  to  be 
due ;  now  due  meant  at  date  of  writ :  Owen  v.  Waters,  2  M.  &  W.  91. 

(e)  Formerly  if  a  bill  or  note  were  not  due  the  objection  could  be  raised 
nnder  the  ordinary  traverse  of  acceptance,  drawing  or  indorsement :  Hinton 
V.  Duff,  31  L.  J.,  C.  P.  199 ;  11  C.  B.,  N.  S.  724  (103  E.  C.  L.  R.) ;  but  query 
now  whether  it  must  not  be  denied  specifically.    Ord.  XIX.  rr.  17,  20. 


424  PLBADING  AND   EYIDBNCB. 

ments  of  due  presentment  for  acceptance  or  payment,  and  of  notice 
of  dishonor,  or  of  the  facts  excusing  either  or  both  of  the8e.(/)* 
^*A2S^       '''When  a  bill  is  made  payable  at  usance,  the  length  of 
the  usance  should  be  8tated.(j|r) 

For  the  proper  mode  of  stating  the  acceptance  of  a  bill  of  ex- 
chance  in  pleading,  and  presentment  for  payment  and  notice  of 
dishonor,  the  reader  is  referred  to  the  chapters  on  those  subjects. 

The  omission  to  state  notice  of  dishonor  is  not  cured  by  ver- 
dict. (A) 

It  was  formerly  considered  doubtful  (z)  whether  such  facts  as  dis- 

(/)  See  postj  p.  425.  In  a  declaration  on  a  joint  and  several  promissory 
note  it  was  not  improper  to  state  that  the  makers  Jointly  or  separately  prom- 
ised to  pay :  Rees  v,  Abbott,  Gowp.  832 ;  Butler  v,  Malissey,  1  Stra.  76 ;  Neale 
r.  Ovington,  2  Lord  Raymond  1544 ;  and  see  now  Ord.  XVI.  r.  3.  Where  an 
instrument  has  been  made  payable  to  husband  and  wife,  and  the  husbsDd 
sued  upon  it  alone,  it  must  have  been  stated  in  the  declaration  to  have  been 
made  payable  to  the  husband :  Ankerstein  v.  Clark,  4  T.  R.  616.  A  bill  drawn 
upon  A.,  B.  and  C.  might  be  described  as  drawn  upon  A.  and  B. :  Evans  p. 
Lewis,  1  Wms.  Saund.  291,  d. ;  Mountstephen  v.  Brooke,  1  6.  &  Aid.  224; 
Wilson  0.  Reddall,  Gow  161.  Where  a  bill  drawn  in  favor  of  payee  or  order 
was  jjleclared  on  as  payable  to  payee,  a  replication  supplying  the  defect  was 
held  no  departure :  Hooper  o.  Marshall,  L.  R.,  5  G.  P.  5  ;  39  L.  J.  14. 

(g)  Buckley  v.  Campbell,  1  Salk.  131 ;  Meggadow  v.  Holt,  12  Mod.  15;  1 
Show.  317. 

(A)  Rushton  v.  Aspinall,  Doug.  654.     Query  whether  not  amendable. 

(i)  Cory  v.  Scott,  3  B.  &  Aid.  619  (5  E.  C.  L.  R.) ;  Bayley  on  Bills,  5th  ed. 
406. 


^  A  note  may  be  declared  on  according  to  its  legal  effect.  Thus,  in  an  actioD 
by  the  payee,  it  is  not  necessary  to  set  out  that  it  was  drawn  to  order  or 
bearer :  Matlack  v.  Paufoy,  18  Arkansas  492.  It  is  no  variance  to  declare  on 
a  joint  and  several  note  as  a  joint  note :  Pogue  o.  Clark,  25  Illinois  333.  A 
declaration  against  one  of  several  makers  of  a  joint  and  several  promissory 
note  need  not  aver  that  the  other  makers  executed  the  note :  Morgan  p.  Lav- 
renceburg  Ins.  Co.,  3  Indiana  285.  The  holder  of  an  accommodation  note, 
payable  to  the  order  of  a  third  person,  but  not  indorsed  by  him,  may,  if  he 
has  advanced  money  on  it,  declare  on  it  as  made  to  himself  or  as  payable  to 
bearer:  Hunt  v,  Aldrich,  7  Foster  31. 

As  to  form  and  requisites  of  declaration  on  a  note  or  bill,  see  Blackwell  o< 
Reid,  41  Miss.  102;  Hardin  v.  Pilan,  Ibid.  112 ;  Streetero.  Streeter,43  Illinois 
155 ;  Montague  v.  Church  School  District,  34  N.  Jers.  (Law)  218 ;  Archer  t. 
Claflin,  31  Illinois  306. 
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pense  with  presentment,  protest  or  notice  of  dishonor  could  of 
coald  not  be  given  in  evidence  in  support  of  the  common  allegations 
of  presentment^  protest  or  notice  in  the  declaration.  It  is  now, 
however,  clear  that  facts  dispensing  with  presentment  or  notice, 
Buch  as  absence  of  effects  in  the  drawee's  hands,  or  a  countermand 
of  payment  by  the  drawer,  must  be  especially  alleged ;  and  that 
proof  of  these  facts  is  inadequate  to  the  support  of  a  positive 
averment  of  presentment,  protest  or  notice.(Ay  A  promise  to  pay, 
however,  is  still  admissible  under  the  common  averments  as  primd 
facie  evidence  that  the  preliminaries  essential  to  the  maintenance 
of  the  action,  such  as  presentment  and  notice,  have  been  satisfied.(7) 
But  if  *it  should  distinctly  appear  in  evidence  that  there  r*426n 
has  been  a  neglect  to  present,  and  that  the  defendant,  being 
aware  of  the  omission,  afterwards  promised  to  pay,  so  that  the 
promise  is  used  as  a  waiver,  it  is  conceived  that  that  fact  must  be 
specially  alleged.  It  may  be  otherwise  where  there  has  been  a 
neglect  to  give  notice  of  dishonor  in  due  time,  and  a  promise  to 
pay,  with  notice  of  the  omission,  has  been  afterwards  made  before 
action  brought,  for  then  the  defendant  has,  in  the  words  of  the 
allegation,  had  notice  of  the  dishonor,  which  notice,  under  the  cir- 
cumstances, may  be  deemed  as  against  him  due  notice.     But  the 

(k)  Burgh  V.  Legge,  6  M.  &  W.  418  ;  see  Terry  v.  Parker,  6  Ad.  &  E.  502 
(33  E.  C.  L.  R.) }  1  N.  &  P.  752,  s.  c. ;  Carter  ©.  Flower,  16  M.  &  W.  749 ; 
Wirth  V.  Austin,  L.  R.,  10  C.  P.  689 ;  44  L.  J.  But  the  power  of  amend- 
ment in  such  cases  is  liberally  exercised :  Cordery  v.  Colville,  32  L.  J.,  0.  P. 
210;  M  C.  B.,  N.  S.  724  (108  E.  C.  L.  R.). 

(I)  See  Hopley  v.  Dnfresne,  15  East  275 ;  Lundie  v,  Robertson,  7  East  231 ; 
3  Smith  225  ;  Hicks  v.  Duke  of  Beaufort,  4  Bing.  N.  C.  229  (33  E.  C.  L.  R.) ; 
5  Scott  593 ;  Metcalfe  v,  Richardson,  11  C.  B.  1011  (73  £.  C.  L.  R.).    See  the 
chapter  on  Pressntment  for  Payment. 
-~ 

^  Facts  which  excuse  demand  and  notice  may  be  proved  in  an  action  against 
an  indorser,  under  a  declaration  in  the  usual  form :  Kennon  v,  McRea,  7 
Porter  175.  Contra  :  Curtis  v.  State  Bank,  6  Blackford  312 ;  Windham  Bank 
V.  Norton,  22  Connecticut  213.  In  an  action  against  an  indorser,  proof  of  a 
waiver  of  notice  will  support  an  allegation  of  actual  notice  :  Taunton  Bank 
9.  Richardson,  5  Pick.  436.  Under  an  averment  of  notice  plaintiff  may  show 
what  excuses  it :  Purchase  v,  Mattison,  6  Duer.  587.  When  the  facts  are 
such  as  dispense  with  an  actual  demand  they  must  be  averred  in  the  declara- 
tion: Baumgardner  v.  Reeves,  11  Casey  250.  Averment  of  presentment  and 
non-payment  is  indispensable  in  an  action  against  an  indorser :  Anderson  v. 
Yell,  15  Arkansas  9. 
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law  on  this  subject  did  not  appear  to  be  very  clearly  settl6d.(fn)  It 
seems,  however,  that  notice  too  late  in  the  usual  course,  but  reason- 
able and  sufficient  under  the  special  circumstances,  may  be  proyed 
under  tllie  ordinary  allegation. (n) 

It  is  not  necessary  to  allege  a  notice  to  the  defendant  of  the  in- 
dorsement on  a  bill  or  note,  and  if  the  declaration  contained  such 
a  statement,  it  could  not  be  trayersed.(o) 

The  writ  is  for  all  purposes  the  commencement  of  the  action, 
and  the  statement  of  claim  must  allege  that  the  bill  was  due  before 
the  suit  was  commenced.(j7)  No  notice  need  be  taken  of  the  days 
of  grace.(g)  In  the  form  given  by  the  common  law  procedure  act, 
1862,  the  words  were  ^^now  overdue/*  and  they  were  by  a  strained 
construction  held  to  mean  at  the  issuing  of  the  writ.  They  were 
part  of  the  description  of  the  bill,  and  were  therefore  put  in  issue 
by  a  traverse  of  the  acceptance. 

r*J.07i  *The  breach  by  non-payment  might  be  assigned,  either 
*-  -'in  the  count  on  the  bill,  or  at  the  conclusion  of  the  money 
counts,  (r)  It  was  not  necessary  to  add  a  count  for  interest,  or  to 
claim  interest  as  special  damage.     Interest  was  recoverable  as  ordi- 

(m)  See  Brownell  v.  Bonney,  1  Q.  B.  39  (41  E.  C.  L.  R.) ;  3  M.  &  Ry.  359; 
Dans.  &  L.  151 ;  Firth  v.  Thrush,  8  B.  &  C.  387  (15  E.  €.  L.  R.) ;  Baldwin  e. 
Richardson,  1  B.  &  C.  245  (8  E.  C.  L.  R.) ;  2  D.  &  Ry.  285,  anU,  See  Rillby 
V,  Rochussen,  where  a  subsequent  promise  to  pay  was  held  to  be  good  either 
as  a  waiver  of  notice  of  dishonor  or  as  eyidence  of  due  notice  having  been 
received:  18  C.  B.  357  (86  E.  C.  L.  R.). 

(n)  Carter  o.  Flower,  16  M.  &  W.  749. 

(o)  Bradbury  v.  Emans,  5  M.  &  W.  595 ;  7  Dowl.  849 ;  Reynolds  o.  Davies, 
1  B.  &  P.  626. 

(p)  Abbott  V.  Aslett,  1  M.  &  W.  209 ;  1  Tyr.  &  O.  448 ;  4  Dowl.  759 ;  but 
see  Owen  v.  Waters,  2  M.  &  W.  91  *,  5  Dowl.  324.  And  siricHssimo  jure  pen- 
haps  even  this  form  is  not  accurate  unless  it  appear  from  the  whole  statement 
that  the  bill  is  due,  or  unless  the  period  referred  to  may  be  considered  as  in- 
cluding the  days  of  grace.  But  see  Padwick  v.  Turner,  infra.  Where  the 
date  when  the  bill  will  fall  due  is  laid,  but  not  under  a  videlieeij  the  mere 
date  has  been  held  sufficient  if,  by  comparison  with  the  date  of  the  writ  ap- 
pearing on  record,  the  action  appears  not  to  be  premature :  Shepherd  «.  Shep- 
herd, 1  C.  B.  849  (50  E.  G.  L.  R.). 

{q)  Padwick  v.  Turner,  1 1  Q.  B.  124  (63  E.  C.  L.  R.). 

(r)  See  Benson  o.  White,  4  Dowl.  334 ;  Turner  v,  Denman,  4  Tyrw.  313. 
See  Sched.  B,  procedure  act,  1852. 
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nary  and  necessary  damage  resulting  from  non-payment.  But  it 
will  be  noticed  that  all  the  forms  under  the  new  act  and  orders  con- 
tain an  item  for  interest  when  it  is  sought  to  be  recovered. 

As  to  other  and  special  damage,  see  the  chapter  on  the  remedy 
by  Action  on  a  Bill. 

The  general  rules  of  Hilary  term,  1863,(«)  directed  that  in  all 
actions  upon  bills  of  exchange  and  promissory  notes,  the  plea  of 
non  assumpsit,  or  never  indebted,  should  be  inadmissible.(^)  In  such 
actions,  therefore,  a  plea  in  denial  must  have  traversed  some  matter 
of  fact ;  ex.  gr.  the  drawing,  or  making,  or  indorsing,  or  accepting, 
or  presenting,  or  notice  of  dishonor  of  the  bill  or  note ;  and  all  matters 
in  confession  and  avoidance  must  be  specially  pleaded,  including 
not  only  those  by  way  of  discharge,  but  those  which  show  the  trans- 
action to  be  either  void  or  voidable  in  point  of  law,  on  the  ground 
of  fraud  or  otherwise,  ex.  gr.  infancy,  coverture,  release,  payment, 
performance,  illegality  of  consideration,  eit^her  by  statute  or  com- 
mon law,  drawing,  indorsing,  accepting,  etc.,  bills  or  notes  by  way 
of  accommodation,  set-off,  mutual  credit,  and  various  other  de- 
fences.(ti) 

Therefore  since  these  rules,  if  the  plea  of  non  assumpsit  were 
pleaded  in  action  on  a  bill  or  note,  the  plaintiff  might  sign  judg- 
ment.(2;)  But  if  the  promise  laid  were  not  the  promise  implied  by 
law,  the  general  issue  might  be  pleaded.  Thus,  if  an  executor  de- 
clared on  a  bill  or  note  payable  to  his  testator,  laying  a 
promise  to  himself  (the  executor),  such  '^'promise  might  he   ^        -' 

(s)  H.  T.,  16  Viot.  1853,  r.  7. 

(t)  It  is  nevertheless  admissible,  in  cases  where  a  promise  is  stated  which 
would  not  be  the  necessary  legal  effect  of  the  bill  or  note.    As,  for  example, ' 
where  a  promise  by  or  to  an  executor  is  alleged.    See  RoUeston  v.  Dixon,  14 
L.  J.,  Exoh.  S(Ajpo8t;  2  D.  &  L.  892. 

(u)  Equitable  defences  could  be  pleaded  under  17  &  18  Vict.  c.  125,  ss. 
83,  85.  ' 

(x)  Kelly  V.  Villebois,  8  Powl.  136 ;  Sewell  v.  Dale,  §  Dowl.  309.  Perhaps 
a  nolle  prosequi  should  be  entered  on  the  common  counts :  Eraser  v,  Newton, 
8  Dowl.  773.  The  plaintiff  cannot,  where  the  plea  is  also  pleaded  to  the  com- 
mon counts,  treat  it  as  a  nullity  :  Eddison  v.  Pigram,  16  M.  &  W.  137  ;  and 
Grout  V,  Enthoven,  1  Exch.  382.  It  has  been  held  that  the  plea  of  non  as- 
sumpsit admits  the  handwriting :  Neale  o.  Proctor,  2  Car.  &  K.  456  (61  E.  G. 
L.  R.). 


428  PLBADIKG  AND   BVIDBNOB. 

denied  by  a  plea  of  non  assuinp8it.(y)     The  general  issue  by  stat- 
ute might  be  pleaded  to  an  action  on  a  bill  or  uote.{z) 

A  defendant  cannot  now  deny  generally  the  facts  alleged  by  the 
plaintiff,  but  he  must  deal  specifically  with  each  allegation  that  he 
does  not  admit,(a)  and  every  fact  not  so  denied  specifically,  or  by 
necessary  implication,  shall  be  taken  to  be  admitted.(i)  A  bare 
traverse  of  a  contract  is  a  denial  only  of  its  having  been  actually  made, 
and  not  of  its  legal  validity  or  sufficiency.((;)  All  facts  and  grounds 
of  defence  must  be  alleged  on  which  the  party  intends  to  rely(<i)  that 
do  not  already  appear  from  the  pleadings.  Malice,  ft'aud,  notice  or 
other  condition  of  the  mind  may  be  alleged  as  facts  without  setting 
out  the  circumstances  from  which  they  are  to  be  inferred,  unless  the 
form  of  such  notice  be  material.(e)  The  effect  only  of  a  document 
need  be  set  out,(/)  and  no  presumption  of  law  need  be  alleged.(jf) 

In  an  action  against  partners,  on  their  acceptance  to  a  bill  of 
exchange,  a  plea  stating  facts,  from  which  it  appeared  that  both 
partners  were  not  bound,  was  formerly  bad  on  special  demurrer,  as 
amounting  to  an  argumentative  denial  of  the  acceptance.  The 
proper  plea  was  formerly  held  by  the  Court  of  Queen's  Bench  to  be 
a  traverse  of  the  acceptance ;  but  now  the  defendant  must  plead  the 
facts,  as  a  traverse  of  the  acceptance  only  puts  in  issue  the  accept- 
ance as  a  matter  of  fact,  and  not  its  validity.(A) 

The  indorser  of  a  note  is  not  a  new  maker-  or  drawer  as  the 
indorser  of  a  bill  is.  Therefore,  where  in  an  action  by  indorsee 
against  indorser,  the  plaintiff  declared  against  the  defendant  as 

(y).Timmi8  v.  Piatt,  2  M.  &  W.  720  ;  5  Dowl.  748,  nam.  Gilbert  v.  Platfe; 
but  see  Donaldson  v,  Thompson,  6  M.  &  W.  316. 

(z)  Weeks  v.  Argent,  17  L.  J.,  Exch.  209  ;  16  M.  &  W.  817. 

(a)  Ord.  XIX.  r  20. 

(b)  Rale  17.    As  to  when  joinder  of  issue  will  suffice,  see  r.  21. 

(c)  Rule  23. 

(d)  Rules  4  and  18. 

(e)  Rules  25  and  26. 
(/)  Rule  24. 

(g)  Rule  28. 

(h)  Jones  v.  Oorbett,  11  L.  J.,  Q.  B.  181 ;  2  Q.  B.  828  (42  £.  C.  L.  R.) ;  and 
see  Musgrave  r.  Drake,  5  Q.  B.  185  (48  £.  C.  L.  R.) ;  and  see  <tnie,  p.  49,  and 
^e  observations  of  Mr.  Justice  Willes  on  this  case  in  Hogg  o.  Skene,  34  L. 
J.,  C.  P.  153. 
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maker,  it  was  held  that  the  indorsee  of  a  note  could  not  declare 
against  his  indorser  as  maker,  eren  where  the  latter  has  indorsed  a 
note  not  payable  or  indorsed  to  him,  and  where,  consequently,  his  in- 
dorsee cannot  sue  the  maker,  and  that  under  a  plea  denying  the  mak- 
ing of  the  *note,  the  defendant  was  entitled  to  a  verdict.(z) 
But  in  the  case  of  a  bill  of  exchange  it  is  otherwise.  In  ^  -' 
an  action  by  indorsee  against  indorser  of  a  bill,  the  defendant 
pleaded  that  ^'  he  did  not  make  or  draw  the  bill  of  exchange,  as  in 
the  declaration  alleged ;"  although  the  plea  was  bad  in  form  it  was 
held  good  in  substance,  as  every  indorser  of  a  bill  is  in  law  a  new 
drawer,  and  the  plaintiflf  was  not  allowed  to  treat  the  plea  as  a  null- 
ity and  sign  judgment.(A;) 

A  plea  denying  the  indorsement  of  a  bill  of  exchange  puts  in  is- 
sue, as  we  have  seen,  not  only  the  signature,  but  also  such  a  deliv- 
ery and  transfer  as  will  constitute  the  indorsee  a  holder.(/)  And 
faeU  tending  to  show  that  no  interest  passed  to  the  indorsee  might 
with  propriety  be  specially  pleaded,  for  they  would  not  amount  to 
an  argumentative  traverse  of  the  indorsement.(m)  It  seems  that 
when  a  distant  indorsee  is  plaintiff,  an  intermediate  indorsement 
may  be  such  in  legal  effect,  though  it  would  not  be  such  if  the  im- 
mediate indorsee  were  plaintiff.(n)^ 

A  plea  simply  averring  absence  of  consideration  was  improper. 
It  should  state  affirmatively  the  circumstances  relating  to  the  con- 
sideration,(<7)  and  distinctly  deny  that  there  was  any  consideration 

(i)  Gwinnel  o.  Herbert,  5  Ad.  &  Ell.  436  (31  E.  C.  L.  R.) ;  6  N.  &  M.  723, 
ante, 

(k)  Allen  v.  Walker,  2  M.  &  W.  317 ;  5  Dowl.  P.  C.  460  j  1  M.  &  Hurl.  44. 

(I)  Marston  v.  Allen,  1  Dowl.  N.  S.  442 ;  8  M.  &  W.  491 ;  Bell  v,  Ingestre, 
12  Q.  B.  317  (64  E.  C.  L.  R.) ;  Lloyd  v,  Howard,  15  Q.  B.  995  (69  E.  C.  L.  R.). 

(m)  Harmer  v,  Steele,  4  Exch.  1,  reversing  the  decision  of  the  Goart  of  Ex- 
chequer in  Steele  v.  Harmer,  15  L.  J.,  Exoh.  217,  and  14  M.  So  W.  831. 

(n)  Hayes  v.  Caulfield,  5  Q.  B.  81  (48  E.  C.  L.  R.). 

(o)  Easton  v.  Pratchett,  1  C,  M.  &  R.  798 ;  3  Dowl.  472  ;  1  Gale  33 ;  Stough- 
ton  o.  Earl  of  Kilmorey,  2  C,  M.  &  R.  72 ;  3  Dowl.  705 ;  l^ale  91 ;  Qraham 
V.  Pitman,  5  Nev.  &  Man.  37 ;  3  Ad.  &  Ell.  521  (30  E.  C.  L.  R.) ;  Trinder  v. 
Smedley,  3  Ad.  &  £.  522  (30  £.  C.  L.  R.) ;  5  N.  &  M.  138.* 

'  Upon  proving  a  beneficiary  interest  in  a  third  party,  defendant  may  plead 
whatever  he  could  if  such  beneficiary  were  the  real  plaintiff:  Fowler  v.  Wil- 
lis, 4  Texas  46. 
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other  than  that  alleged.(p)  But  it  was  good  after  yerdict.(9)  If 
the  informal  plea  of  no  consideration  were  traversed,  the  affirmative 
still  lay  on  the  defendant,  as  it  would  have  done  had  he  pleaded 
properly,  (r)  Where  the  defendant  pleaded  that  there  was  no  con- 
sideration, and  issue  was  taken  thereop,  it  was  held  that  the  defend- 
ant was  at  liberty  to  show  that  the  contract,  which  would  otherwise 
A  am  ^*^®  constituted  the  consideration,  *was  avoided  by  fraud.(«) 
^  •'  If  a  plea  stated  the  circumstances  under  which  the  bill  or 
note  was  given  and  added  that  there  was  no  consideration,  a  traverse 
of  the  first  averment  was  sufficient  without  a  traverse  of  the  last(t) 

The  defendant  might  plead  that  before  the  action  the  plaintiff 
transferred  the  bill,  and,  therefore,  that  he  is  not  the  holder.(tt) 
But  a  plea  that  the  plaintiflf  is  not  the  lawful  holder  has  in  some 
cases  at  Chambers  been  considered  too  general,  and  in  other  cases 
particulars  have  been  ordered. 

As  to  the  mode  of  pleading  payment  by  bill  or  note,  see  the 
chapter  on  the  question  how  far  a  bill  or  note  is  considered  as  pay- 
ment. 

After  pleading  over,  every  ambiguous  pleading  must  have  had 
such  an  interpretation  as  would  make  it  good  rather  than  bad  ]{x) 
for,  by  pleading  over,  the  adverse  party  admits  that  he  has  under- 
stood it  in  a  sense  which  requires  an  answer. 

A  plaintiff  was  not  entitled  to  judgment  non  obstante  veredicto^ 
nor  a  defendant  to  arrest  the  judgment  for  insufficient  pleading,  if 

(p)  Boden  v,  Wright,  12  C.  B.  445  (74  E.  C.  L.  R.). 

(q)  Easton  v.  Pratchett,  in  error,  2  C,  M.  &  R.  542 ;  and  see  Kemble  r. 
Mills,  1  M.  &  Qr.  757  (39  £.  C.  L.  R.) ;  5  Scott  121 ;  Crofts  v.  Beale,  11  C.  B. 
172  (73  E.  C.  L.  R.). 

(r)  Lacey  r.  Forrester,  2  C,  M.  &  R.  69;  3  Dowl.  668;  1  Gale  139. 

(s)  Mills  ».  Oddy,  2  C,  M.  &  R.  103 ;  3  Dowl.  722 ;  6  0.  &  P.  728  (25  E,  C. 
L.  R.} ;  Southall  o.  Rigg,  11  0.  B.  481  (73  £.  0.  L.  R.) ;  Forman  o.  Wright, 
Ibid. 

(t)  Atkinson  v.  Davies,  11  M.  &  W.  236. 

(u)  Basan  v,  Arnold,  6  M.  &  W.  559;  Fraser  v.  Welch,  8  M.  &  W.  630; 
Arthur  v,  Beales,  1  Ezch.  608.  As  to  the  proper  mode  of  replying  to  such  a 
plea,  see  Barber  r.  Lemon,  11  Q.  B.  302  (63  E.  C.  L.  R.) ;  17  L.  J.,  Q.  B.  69, 
8.  0. ;  Rogers  v,  Chilton,  17  L.  J.,  Exch.  8,  345 ;  1  Exch.  862,  s.  c. 

(«)  James  o.  Williams,  13  M.  &  W.  828. 


PLEADING   AND   EVIDBNCB.  430 

that  pleading  merely  left  a  material  allegation  untraversed.  The 
proper  course  was  to  award  a  repleader,  unless  there  were  an  ex- 
press confession  of  the  material  part  of  the  former  pleading,  or  an 
implied  confession  by  pleading  in  confession  and  aroidance.(y) 

Where  the  plaintiff's  title  is  to  be  impeached  by  notice  of  fraud, 
that  notice  must  be  alleged  as  a  fact,  though  it  is  not  necessary  to 
set  out  the  evidence.(2)  Indorsee  v.  drawer  of  a  bill  of  exchange. 
— ^Plea,  that  the  bill  had  beea  drawn  and  indorsed  to  L.  for  a  spe- 
cific purpose,  who  in  fraud  of  that  purpose  had  handed,  it  to  H.,  and 
that  H.  handed  it  to  plaintiff,  not  for  good  and  valuable  consid- 
eration, and  that  the  plaintiff  was  not  a  bond  fide  holder:  held 
that  the  last  allegation,  connected  with  the  rest  of  the  plea,  meant 
♦only  that  the  plaintiff  had  not  given  good  consideration 
for  the  bill,  and  that  fraud  in  the  plaintiff  could  not  be  ^  *  -' 
given  in  evidence  under  it ;  and  the  court  intimated  that  it  was 
their  opinion  that  the  only  proper  mode  of  implicating  the  plain- 
tiff in  the  alleged  fraud  by  pleading  is  to  aver  *'  that  he  h«d  notice 
of  it,"  leaving  the  circumstances  by  which  that  notice  is  to  be 
proved,  directly  or  indirectly,  to  be  establised  in  evidence,  and  that 
they  could  not  treat  the  "allegation  that  the  plaintiff  was  not  a  bond 
fide  holder  as  equivalent  to  such  an  averment.(a) 

A  plea  that  defendant's  agent  fraudulently  disposed  of  the  bill, 
of  which  fact  the  plaintiff  had  notice,  htia  been  held  bad,  uuless  it 
go  on  to  deny  the  receipt  of  any  value  by  the  defendant.{6) 

Until  recently  payment  might,  in  the  action  of  assumpsit,  have 
been  given  in  evidence  in  reduction  of  damages.  But  not  in  an 
action  of  deht.{c)  It  must  now  in  all  cases  be  pleaded,((2)  although 
the  payment  be  of  interest  only.(e)  If  the  plaintiff  in  his  declara- 
tion gave  credit  for  part  payment,  the  allegation  of  part  payment 

'(  y)  Gwynn  v.  Burnell,  6  Bing.  N.  C.  453  (37  E.  C.  L.  R.),  Dom.  Proc. ;  At- 
kinson o.  Davies,  11  M.  &  W.  242. 

{z)  Ord.  XIX.  rr.  25  and  26. 

(a)  Uther  r.  Rich,  2  P.  &  D.  579  ;  Ord.  XIX.  rr.  25  and  26. 

(6)  Noel  V.  Rich,  2  C,  M.  So  R.  360  j  4  Dowl.  228,  s.  c. ;  and  see  Noel  v. 
Boyd,  4  Dowl.  415. 

(c)  Cooper  v,  Mortcraft,  3  M.  &  W.  500 ;  6  Dowl.  562,  s.  c. 

{d)  R.  Trin.  T.  1853. 

le)  Adams  v.  Palk,  3  Q.  B.  2  (43  E.  C.  L.  R.). 
40 
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was  not  trayer8able.(/)  A  plea  of  payment  most  be  supported  by 
proof  of  actual  payment  in  money  ;{g)  but  where  a  bill  has  been 
given  in  satisfaction  of  another  bill  and  ultimately  paid,  in  an  ac- 
tion on  the  first  bill  it  will  be  sufficient  to  plead  payment.(A) 

Where  a  plea  alleges  the  satisfaction  of  the  instrument  sued  on 
by  the  giving  of  another,  it  must  state  that  the  substituted  instru- 
ment was  given  as  well  as  taken  in  satisfaction.(t)  Both  of  which 
allegations  may  be  involved  by  the  plaintff  in  one  traverse.  (A:) 

Although  the  court  will  not  in  general  determine  upon  the  validity 
of  a  plea  in  point  of  law,  or  the  truth  of  it  on  *motionex- 
I-  J  cept  in  particular  cases,  nevertheless  where  a  plea  pleaded 
is  beyond  doubt  a  frivolous  or  sham  plea,  they  will  exercise  their 
authority  by  so  doing.(Z)  Where  in  an  action  on  a  bill  of  exchange 
by  the  indorsee,  against  the  acceptor,  the  defendant  set  forth  in  his 
plea  a  number  of  facts  calculated  to  perplex  the  plaintiff,  the  court, 
on  an  affidavit  of  its  falsehood,  no  cause  being  shown  for  pleading 
it,  set  it  aside.(m) 

The  common  law  procedure  act,  15  &;  16  Vict.  o.  76,  s.  52, 
gave  the  court  a  statutable  jurisdiction  in  these  and  other  cases,  by 
enacting  that  if  any  pleading  were  so  framed  as  to  prejudice,  em- 
barrass or  delay  the  fair  trial  of  the  action,  the  court  or  a  judge 
might  strike  it  out  or  amend  it.     The  same  act  abolished  special 

(/)  Hodgins  v,  Hancock,  14  M.  &  W.  120.  See  other  pointa  relating  to  a 
plea  of  payment  in  the  chapter  on  Patmint.  Ab  to  the  proper  mode  of  plead- 
ing payment  into  court  in  an  action  on  a  bill,  see  Tattersall  o.  Parkinson,  16 
L.  J.,  Exch.  196  ;  4  D.  &  L.  522 ;  16  M.  &  W.  762,  s.  c. 

(g)  Morley  r.  Culverwell,  7  M.  &  W.  174. 

(h)  Thome  v.  Smith,  10  C.  B.  659  (70  E.  C.  L.  R.). 

(i)  Crisp  V.  Griffiths,  2  C,  M.  &  R.  159 ;  3  Dowl.  752  ;  1  Gale  106,  8.  a 

(A;)  Webb  v.  Weatherby,  1  Ring.  N.  C.  502  (27  E.  C.  L.  R.) ;  1  Scott  iTI ; 
1  Hodges  39,  s.  c. ;  and  see  Rennison  v,  Thelwell,  7  M.  &  W.  512  -,  Ridley  v. 
Tindall,  7  Ad.  &  E.  134  (34  £.  C.  L.  R.). 

(I)  Homer  v.  Keppel,  10  Ad.  &  E.  17  (37  E.  C.  L.  R.) ;  2  P.  &  D.  234,  s.  c. 

(m)  Miley  v.  Walls,  I  Dowl.  648 ;  and  see  Homer  v,  Keppel,  10  Ad.  Sn  £11. 
17  (37  E.  G.  L.  R.) ;  2  P.  &  D.  234,  s.  c. ;  Knowles  v.  Burward,  10  Ad.  &  Ell. 
19  (37  £.  C.  L.  R.) ;  2  P.  &  D.  235,  s.  c.  •,  Balmanno  v.  Thompson,  6  Bing. 
:N.  C.  153  (37  E.  C.  L.  R.)-,  4  Jurist  43;  8  Scott  306,  s..c.;  Bradbury  f». 
Emans,  5  M.  &  W.  595 ;  7  Dowl.  P.  C.  849,  8.  c. ;  Emanuel  o.  Randall,  8 
Dowli238;  Midford  o.  Finden,  9  Dowl.  813. 
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demarren,  and  the-replioation  de  WQuridy  and  enabled  a  party  not 
only  to  deny  all  the  allegations  in  a  pleading,  but,  when  necessary, 
to  reply  double,  by  leave  of  the  court  or  judge. 

And  now,  by  Ord.  XXVII.  r.  1,  the  court  or  a  judge  may,  at 
any  stage  of  the  proceedings,  allow  either  party  to  alter  state- 
ments of  claim,  defence  or  reply,  or  may  order  to  be  struck 
out  or  amended  any  matter  which  may  be  scandalous,  or  which 
may  tend  to  prejudice,  embarrass  or  delay  the  fair  trial  of 
the  action ;  and  aU  %yLch  amendmenta  shall  be  made  as  may  be 
necessary  for  the  purpose  of  determining  the  real  question  or  ques- 
tions in  controversy  between  the  parties.  By  rules  2  and  8  of  the 
same  order,  amendments  in  certain  cases  may  be  made  without 
leave.  Any  party  may  demur  to  the  whole  or  any  part  of  a  plead- 
ing, or  a  defendant  may  demur  to  part  and  plead  to  part,  but  he 
cannot  demur  and  plead  to  the  same  matter  without  leave  of  the 
court  or  a  judge.(n) 

To  a  plea  denying  consideration,  a  replication  simply  averring 
consideration  was  good.(o)    And  even  if  the  plaintiff  in  his  repli- 
cation set  out  the  particular  consideration,  *and  concluded 
to  the  country^  under  the  old  form  of  pleading,  he  was  not   ^        -' 
bound  to  prove  it.(  j>) 

When  a  party  to  a  bill,  as  an  iLCceptor  or  indorser,  is  concluded 
from  denying  a  fact,  as,  for  example,  the  drawing  or  a  prior  in- 
dorsement, the  estoppel  may  be  replied,  or  it  seems  that  the  plain- 
tiff may  demur.(  j')    For  an  estoppel  in  pais  need  not  be  pleaded.(r) 

Where  one  plea  is  pleaded  to  several  notes  or  bills,  the  plaintiff 
may  often  reply  by  one  replication,  which  will  be  construed  dis- 
tributively.(«) 

(n)  Order  XXVIII.  rr.  1-5. 

(o)  Prescott  o.  Levi,  3  Dowl.  403 ;  1  Soott  726,  8.  c;  Bramah  o.  Roberts,  1 
Bing.  N.  C.  469  (27  £.  C.  L.  B.) ;  1  Scott  350,  8.  c. ;  May  v,  Seyler,  3  Exch. 
563. 

(p)  Low  V.  Burrows,  2  Ad.  &E.  483  (29  £.  0.  L.  R.) ;  4  N.  &  M.  366, 8.  c. ; 
Batley  v.  Catterall,  1  M.  &  Rob.  379. 

{q)  Sanderson  v,  Gollman,  4  M.  &  G.  209 ;  Armani  v.  Oastrique,  13  M.  & 

(r)  Vaughan  e.  Matthews,  18  L.  J.,  Q.  B.  191.    Ord.  XIX.  r.  28. 
(»)  Wood  V.  Peyton,  13  M.  &  W.  30. 
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Except  in  actions  for  personal  wrongs  the  party  on  whom  lies 
the  burthen  of  proof  is  entitled  to  begin.  But  if  an  error  in  this 
respect  be  committed  at  the  trial,  a  new  trial  will  not  therefore  be 
granted  unless  injustice  has  been  done.(^) 

Where,  in  an  action  on  a  bill  of  exchange,  the  only  issues  lying 
on  the  plaintiff  arose  on  the  common  counts,  the  plaintiff  was  not 
entitled  to  begin  unless  he  proposed  to  give  evidence  on  those 
issues  ;(t^)  and  merely  using  the  bill  as  evidence  under  the  common 
counts  would  not  be  sufficient.  A  defendant  will  not  entitle  him- 
self to  begin  by  admitting  all  the  issues  that  lie  on  the  plaintiff.(i) 

A  plaintiff  cannot  split  his  case,(^)  except  by  first  proving  the 
issues  which  lie  on  him,  and  no  more.  But  having  done  that,  he 
may  reserve  his  evidence  applicable  to  the  issues  lying  on  the  de- 
fendant. 

Many  nice  distinctions  formerly  existed  as  to  the  competency  of 
witnesses  in  actions  of  bills  of  exchange.' 

(t)  Cannam  v.  Farmer,  3  Exch.  698.     Ord.  XXIX.  r.  3. 
(u)  Homan  v.  Thompson,  6  C.  &  P.  717  (25  E.  C.  L.  R.) ;  Smart  f.  Rayncr, 
Ibid.  721 ;  Mills  v.  Oddy,  Ibid.  728  ;  3  Dowl.  722 ;  2  C,  M.  &  R.  103,  s.  c. 
(x)  Pontifex  v.  Jolly,  9  C.  &  P.  202  (38  E.  C.  L.  R.). 
(y)  Jacobs  ».  Tarleton,  17  L.  J.,  Q.  B.  194. 

*  The  rule  of  Walton  v.  Shelley,  1  Term  Rep.  296,  in  which  it  was  decided 
that  a  witness  could  not  be  heard  to  impugn  a  paper  to  which  he  had  set  hie 
hand,  was  repudiated  ten  years  afterwards  in  Jourdaine  v.  Lashbrooke,  7  Tern 
Rep.  600.  In  New  York  it  was  adopted  in  Winton  ©.  Saddler,  3  Johns.  Cm, 
185,  and  abandoned  afterwards  in  Stafford  v.  Rice,  5  Co  wen  25*,  Bank  r.  | 
Hilliard,  5  Cowen  158  ;  Williams  v.  Walbridge,  3  Wendell  416.  But  sereral  J 
of  the  other  states  have  received  the  doctrine  of  Walton  v.  Shelley,  in  a  modi- 
fied shape,  and  maintained  it  steadily ;  for  instance,  Massachusetts,  Maine 
and  New  Hampshire.  It  has  received  the  express  indorsement  of  the  Su- 
preme Court  of  tHe  United  States,  in  the  Bank  v,  Dunn,  6  Peters  51,  and  in 
the  United  States  v,  Leffler,  11  Peters  95.  In  Pennsylvania  it  was  reco^nixed 
in  Pemberton  v,  Pleasants,  2  Dall.  196,  and  has  been  adhered  to  since  in « 
great  number  of  oases :  Gest  o.  Espy,  2  Watts  268  ;  Parke  t^.  Smith,  4  Watt^ 
&  Serg.  289;  Gilpin  v.  Howell,  5  Penna.  State  Rep.  51  ;  Bank  v.  TordyaJ 
Ibid.  276  ;  Wilt  v.  Snyder,  17  Ibid.  77.  See  also  Parson  v,  Phepps,  4  Tens 
341 ;  Harding  v»  Mott,  8  Harris  469 ;  Pennypacker  v.  Umberger,  10  Ibid. 
492  J  Lincoln  v.  Fitch,  42  Maine  466  ;  Hawkins  v,  Cree,  1  Wright  494 ;  Walter* 
V.  Smith,  23  Illinois  342  ;  Baston  v.  Fetherolf,  3  Wright  279 ;  Klopp  r. 
Lebanon  Bank,  Ibid.  489;  Rives  v.  Marrs,  25  Illinois  315 ;  Harrey  r.  EQi* 


PI.BADIKG  AND   EYIDENCB.  433 

To  review  the  decisions  and  the  various  statutable  enactments  by 
which  the  legislature  gradually  felt  its  way  to  a  more  liberal  system, 
would  be  more  appropriate  in  a  treatise  on  the  law  of  evidence. 

♦It  may  suffice  to  observe  here  that  not  only  all  the  p^.q^t 
parties  to  a  bill,  but  the  plaintiffs  and  defendants  them-  ^  ^ 
selves,  in  the  action  or  suit,  as  well  as  their  husbands  and  wives,  are 
now  all  rendered  competent  witnesses.(0) 

In  an  action  by  the  indorsee  against  the  maker  of  a  note,  the 
declarations  of  the  payee  at  the  time  of  making  it  are  evidence  as 
part  of  .the  res  ge%tce,{a) 

It  has  been  held  that  declarations  by  the  holder  of  a  negotiable 

{z)  14  &  15  Vict.  c.  99,  and  16  &  17  Vict.  c.  83. 
(a)  Kent  q.  Lowen,  1  Camp.  177,  180. 

thorpe,  26  Ibid.  418.     Contra :  Farrar  o.  Metts,  12  Richardson  (Law)  667  ; 
Hillebrant  v.  Ashworth,  18  Texas  307.      ' 

This  rule,  however,  is  confined  strictly  to  negotiable  instruments,  and  does 
not  apply  even  to  them  unless  they  have  been  actually  negotiated,  and  that  in 
the  regular  course  of  business  previous  to  their  maturity.  A  party  to  the  in- 
strument is  not  competent  to  prove  that  it  was  not  actually  so  negotiated. 
The  transaction,  sjb  it  stands,  presents  an  apparently  well-founded  objection 
to  his  competency,  which  he  cannot  remove  by  his  own  oath :  Baring  v.  Ship- 
pan,  2  Binn.  165 ;  McFerran  v.  Powers,  1  Serg.  &,  Rawle  102 ;  Cromwell  v. 
Arrott,  Ibid.  183  -,  Baird  r.  Cochran,  4  Ibid.  399 ;  Hepburn  v,  Cassell,  6  Ibid. 
113 ;  Bank  of  Montgomery  v.  Walker,  9  Ibid.  236 ;  Harrisburg  Bank  t?.  Foster, 
8  Watts  309  ;  Parke  r.  Smith,  4  Watts  &  Serg.  289 ;  Alexander  v,  Alexander, 
3  Penn.  State  Rep.  89  ;  Gilpin  r.  Howell,  5  Ibid.  52  j  Griffith  t?.  Reford,  1 
Rawle  196  j  Harding  o.  Mott,  20  Penna.  State  Rep.  469.  The  rule  in  Walton 
V,  Shelley  does  not  apply  where  the  note  or  bill  is  not  the  subject  of  the  ac- 
tion ;  hence,  in  an  action  to  recover  from  a  prior  indorser  the  amount  ad- 
vanced  to  take  up  the  bill,  the  drawer  and  acceptor  are  not  incompetent,  under 
the  policy  of  the  law,  to  prove  that  the  bill  was  indorsed  for  the  benefit  of  the  . 
party  making  the  advance :  Wright  ».  Truefitt,  9  Penna.  State  Rep.  507.  A 
party  to  a  bill  or  note  may  testify  to  facts  which  occurred  subsequently  to  the 
negotiation  of  the  instrument  affecting  it  in  the  hands  of  the  holder,  and  tend- 
ing to  disprove  his  right  to  recover  upon  it:  Parke  v.  Smith,  4  Watts  &  Serg. 
289 ;  Appleton  ».  Donaldson,  3  Penna.  State  Rep.  381  j  Gilpin  v.  Howell,  5 
Ibid.  62;  Maynard  v.  Nekervis,  9  Ibid.  81;  Bank  ».  Fordyce,  Ibid.  276; 
Pennypacker  ».  Umberger,  22  Ibid.  492.  Party  to  a  note  is  competent  to 
show  facts  dehors  the  note  as  an  agreement  for  satisfaction  of  it,  tantamount 
to  payment:  Work  ».  Kase,  10  Casey  138.  A  former  owner  of  a  coupon 
payable  to  bearer  may  be  a  witness  to  impeach  it :  Columbia  Coal  and  Iron 
Co.  V.  Fox,  9  Casey  239. 
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instrument,  made  whilst  be  was  holder,  are  evidence  against  a  plam- 
tiff  who  claims  under  him  and  stands  on  his  title,(6)  in  the  same 
manner  as  declarations  made  by  a  former  owner  of  an  estate  re- 
specting his  own  title,  whilst  he  was  in  possession,  are  eyidence 
against  a  subsequent  owner.((;) 

But  there  is  an  obvious  distinction  between  the  case  of  an  assignee 
of  land  or  other  property  and  the  ordinary  assignee  of  a  negotiable 
instrument.  The  former  has,  in  general,  no  title  either  at  law  or 
in  equity,  unless  his  assignor  had,  but  the  latter  may,  as  we  have 
seen,  have  a  very  good  title,  though  his  assignor  had  none  at  all. 
Accordingly,  it  has  been  decided  that,  unless  the  plaintiff  on  a  bill 
or  note  stands  on  the  title  of  a  former  holder,  the  declarations  of 
such  former  holder  are  not  evidence  against  him.((2 )  But  if  he  do 
stand  on  the  title  of  a  prior  holder,  as  if  he  have  taken  the  bill 
overdue  or  without  consideration,  then  the  declarations  of  that  prior 
holder  under  whom  he  claims,  and  on  whose  title  he  stands,  are 
evidence  against  him.^ 

It  has  been  held  that  a  jury  can  draw  no  inference  from  an  ad- 
mission on  record.  ^*  The  pleadings,"  says  Alderson,  B.,  '^  are  not 
before  the  jury,  but  only  the  issue.  "(^)  ^^^  ^^^  Court  of  Queen's 
Bench  have  held  otherwise.  (•/) 

r*4851       ^Where  there  was  no  attesting  witness,  the  signature  to 
a  bill  might  always  have  been  proved  by  any  person  who 
has  seen  the  party  write,  or  has  received  letters  from  him. 

(b)  Pocock  0.  Billing,  2  Bing.  269  (9  £.  C.  L.  B.) ;  Ry.  &  M.  127,  s.  c. 

(c)  Woolway  v.  Rowe,  1  Ad.  &  E.  1 14  (28  E.  C.  L.  R.) ;  3  N.  &  M.  849,  s.  c. 
(d  )  Barough  t^.  White,  4  B.  &  C.  325  (10  E.  G.  L.  R.) ;  6  D.  &  Ry.  379 ;  2 

C.  &  P.  8  (12  E.  C.  L.  R.),  8.  c. ;  Beaachamp  v.  Parry,  1  B.  &  Ad.  89  (20  £. 
C.  L.  R.) ;  Shaw  v.  Broom,  4  D.  &  R.  731 ;  Smith  v.  De  Wraitz,  1  R.  &  M. 
212;  and  see  Phillips  v.  Cole,  10  Ad.  &  E.  106  (37  E.  C.  L.  R.) ;  2  P.  &  D. 
288,  s.  0. 

(e)  Edmunds  v.  Groves,  2  M.  &  W.  642 ;  5  Dowl.  775,  s.  c. 

(/)  Bingham  v.  Stanley,  2  Q.  B.  117  (42  £.  C.  L.  R.);  see  Malpas  v. 
Clements,  19  L.  J.,  Q.  B.  435.  In  Robins  v.  Maidstone,  4  Q.  B.  815  (45  £.  C. 
L.  R.),  the  Court  of  Q.  B.  corrected  the  language  attribated  to  them  in  Bing- 
ham V,  Stanley ;  and  see  Smith  v.  Martin,  9  M.  &  W.  304 ;  Fearn  o.  Filica,  7 
M.  &G.  513(49£.C.L.R.). 

^  The  declaration  of  an  assignor  after  maturity  of  a  note,  made  before  the 
assignment,  held  competent  evidence  against  the  assignee :  Robb  o.  Schmidt, 
35  Mo.  290. 
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Where  there  was  an  attesting  witness,  he  must  always  have  been 
called,  unless  dead,  insane,  or  out  of  the  jurisdiction  of  the  court.(^) 
But  now  by  the  17  &  18  Vict.  c.  125,  s.  26,  it  is  not  necessary  to 
call  the  attesting  witness,  except  in  those  cases  where  his  attesta- 
tion is  essential  to  the  validity  of  the  instrument.(A) 

An  agreement  that  certain  shares  are  to  be  held  as  a  collateral 
security  for  a  bill  is  evidence  to  prove  an  allegation  that  any  sum 
received  by  the  holder  shoald  be  satisfaction  pro  tanto.{{) 

It  was  at  one  time  held  that  there  must  be  some  evidence  of  the 
identity  of  the  person  whose  handwriting  is  proved  as  the  defend- 
ant's with  the  real  defendant,  and  that  mere  correspondence  of 
christian  and  surname  is  no  evidence  of  identity.(X:)  But  the  in- 
convenience of  such  a  doctrine  soon  compelled  the  courts  to  retrace 
their  steps.  ^^The  transactions  of  the  world/'  says  Lord  Denman, 
^^  could  not  go  on  if  such  an  objection  were  to  prevail.  It  is  un- 
fortunate that  the  doubt  should  ever  have  been  raised,  and  it  is 
best  that  we  should  sweep  it  away  as  soon  as  we  can."(Q 

It  is  conceived  that  there  must  be  some  peculiar  circumstances 
tending  to  raise  a  question,  before  the  plaintiff  can  be  required  to 
show  that  the  person  who  signed  the  bill  or  note,  and  whose  chris- 
tian and  surname  agree  with  the  defendant's,  is  the  person  who  was 
served  with  the  writj  for  that  person  is  the  real  defendant  in  every 
action. 

Where  it  is  necessary  to  prove  the  consideration,  and  on  whom 
the  burthen  of  proof^lies,  see  the  chapter  on  Considebation. 

'"It  is  not  necessary  to  produce  the  bill  on  the  trial,  an-  rn^A^a-y 
less  some  issue  be  joined  which  renders  the  production  of 

(g)  The  ftttesting  witness  must  have  been  called,  though  the  attestation 
were  on  the  back  of  the  bill :  Richards  v.  Frankham,  9  G.  &  P.  221  (38  £.  C. 
L.  R.) ;  and  thoagh  he  were  blind :  Crank  o.  Frith,  2  Moo.  &>  Rob.  262. 

( h)  See  arde^  p.  86,  as  to  the  cases-  in  which  attestation  to  a  bill  er  note  was 
essential. 

(t)  Malpas  V.  Clements,  19  L.  J.,  Q.  B.  435. 

(k)  Whitelock  v,  Musgrove,  1  C.  &  M.  511 ;  Jones  v,  Jones,  9  M.  &  W.  75 ; 
11  L.  J.,  £xch.  265 ;  Bell  v.  Gann,  11  L.  J.,  C.  P.  57.  As  to  identity  of  first 
indorser  with  drawer,  see  Smith  o.  Money  penny,  2  Moo.  &  Rob.  317. 

{I)  Sewell  V.  Evans,  4  Q.  B.  626  (45  £.  C,  L.  R.)  ^  Roden  v.  Ryde,  Ibid. ; 
Hamber  v.  Roberts,  18  L.  J.,  C.  P.  250. 
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the  bill  necessary  ;(m)  nor  on  a  writ  of  inquiry  ;(w)  nor  will  state- 
ments in  the  plea  entitle  the  defendant  to  offer  evidence  of  it  with- 
out notice  to  produce.(o)  But  if  interest  be  sought  from  a  period 
before  the  issuing  of  the  writ  it  may  be  necessary  to  produce  the 
bill.(;?) 

If  a  bill  or  note  be  signed  or  indorsed  with  a  mark,  such  mark 
may  be  proved  by  a  person  who  has  seen  the  party  so  execute  in- 
struments, and  can  recognize  some  peculiarity  in  the  mark.(j)^ 

Where  an  acceptance  is  by  the  christian  and  surname  of  the 
drawer,  a  witness  who  has  seen  him  write  his  surname  only  is  com- 
petent to  prove  the  acceptance.(r) 

An  averment  that  the  defendant  made  a  note,  ^^  his  own  proper 
hand  being  thereunto  subscribed,"  is  satisfied  by  proof  that  the  note 
was  made  by  an  agent,  for  those  words  may  be  rejected  as  surplus- 
age. (») 

(m)  Shedrm  v.  Barnard,  10  Ad.  &  E.  593  (37  £.  0.  L.  R.) ;  2  Per.  &  Dav. 
565 ;  Read  v.  Gamble,  5  N.  &  M.  433 ;  10  Ad.  &  E.  597,  n.  (37  £.  C.  L.  R.), 
s.  c. ;  but  see  Fryer  v.  Brown,  R.  &  M.  145. 

(n)  Lane  o.  MuUins,  1  Gale  &  Day.  712;  11  L.  J.,  Q.  B.  51  ;  2  Q.  B.  254 
(42  B.  C.  L.  R.),  8.  c. ;  Davis  v.  Barker,  3  G.  B.  606  (54  £.  G.  L.  R.)  ;  and  the 
production  of  the  bill  may  be  rendered  unnecessary  by  an  admission  of  the 
handwriting :  Ghaplin  v.  Levy,  23  L.  J.,  Exch.  117  ;  9  Exch.  531,  s.  c. 

(o)  Goodered  r.  Armour,  3  Q.  B.  956  (43  E.  G.  L.  R.).  As  to  what  is  a  suf- 
ficient notice,  see  Lawrence  v,  Glark,  3  D.  &  L.  87. 

(p)  Button  ».  Ward,  15  Q.  B.  26  (69  E.  G.  L.  R.). 

(q)  George  v,  Surrey,  M.  &  M.  516. 

(r)  Lewis  v,  Sapio,  M.  &  M.  39,  overruling  Powell  v.  Ford,  2  Stark.  164  (2 
£.  G.  L.  R.). 

(*)  Booth  V,  Grove,  M.  &  M.  182  j  3  C.  &  P.  335  (14  E.  G.  L.  R.),  s.  c. 

^  Evidence  that  the  name  of  the  indorser  is  the  signature  by  which  his 
business  was  transacted  is  admissible  without  proving  it  to  be  his  hand- 
writing :  Bingham  v.  Peters,  1  Gray  139. 

A  mark  is  a  good  signing  of  a  promissory  note,  although  there  is  no  sub- 
scribing witness:  Willoughby  v,  Moulton,  47  New  Hamp.  205;  Shank  9. 
Butsch,  28  Indiana  19 ;  Hilborn  v.  Alford,  22  Gal.  482.  Where  a  defendant 
sued  as  maker  does  not  deny  by  plea  the  execution,  the  note  of  the  Ghristian 
name  of  the  defendant,  signed  only  by  its  initial  letter,  is  admissible  :  Lee  v. 
Mendal,  40  Illinois  359.  The  making  a  note  payable  to  a  firm,  or  it  seems  a 
corporation,  is  a  written  admission  of  the  existence  of  such  firm  or  corpora- 
tion, and  proof  aliunde  is  not  required :  Griener  v,  Ulerey,  20  Iowa  266. 
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An  admission  under  a  judge's  order  that  a  bill  was  accepted  by 
A.  for  B.  is  an  admission  of  A/s  authoritj.(^) 

A  promissory  note,  as  between  the  original  parties,  is  evidence 
of  money  lent,(i^)  and  of  an  account  stated  when  the  note  falls 
due,(:r)  and  is  admissible  as  a  paper  or  '^'writing  to  prove  r*AO'7'\ 
the  defendant's  receipt  of  so  much  money;  and  even  al- 
though it  has  been  invalidated,  <u  a  note^  by  alteration. (y)^  But  a 
bill  which  never  was  properly  stamped  is  not  thus  admissible  in 
evidence  for  collateral  purposes,  though  formerly  held  to  be  ^o.{z) 
An  instrument  though  not  stamped  is  admissible  to  show  that  the 
transaction  is  void,  as  for  usury.(a)  An  instrument  promising  pay- 
ment on  condition,  which,  as  we  have  seen,  is  not  a  promissory  note, 
is  not  evidence  to  sustain  the  money  counts.(6) 

Upon  principle  it  appears  clearly  that  a  bill  or  note  can  be  evi- 
dence under  money  counts  only  as  between  immediate  parties,  and 
the  later  decisions  are  in  favor  of  this  doctrine,(<r)  though  it  has 
been  held  evidence  of  money  received  to  the  use  of  the*  holder. ((2) 

(t)  Wilkes  ».  Hopkins,  1  C.  B.  737  (60  E.  C.  L.  R.). 

(u)  Clarke  v,  Martin,  Lord  Raym.  758 ;  per  Lord  Mansfield,  in  Grant  v, 
Vaaghan,  3  Burr.  1525 ;  Bayley  357  ;  Morgan  v,  Jones,  1  C.  &  J.  167 ;  Smith 
V.  Kendall,  6  T.  R.  123  ;  but  see  Fesenmajer  o.  Adcook,  16  M.  &  W.  449. 
Money  deposited  with  a  banker  is  money  lent :  Pott  v.  Clegg^  16  M.  k  W. 
321. 

(ar)  Wheatley  ».  Williams,  1  M.  A  W.  539 ;  Irving  v,  Veitch,  3  M.  &  W.  90. 

(V)  Sutton  V.  Toomer,  7  B.  &  C.  416  (14  £.  0.  L.  R.) ;  1  Man.  &  R.  125,  s. 
c. ;  Tomkins  v.  Ashby,  6  B.  &  0.  541  (13  £.  G.  L.  R.)  •,  9  Dowl.  &>  R.  543 ; 
M.  &'M.  32,  s.  c.    But  see  ante, 

(z)  Jardine  v.  Payne,  1  B.  &  Ad.  663  (20  E.  C.  L.  R.) ;  Jones  v.  Ryder,  4 
M.  &  W.  32 ;  Holmes  v,  Mackrill,  3  C.  B.,  N.  S.  789  (91  E.  C.  L.  R.). 

(a)  Nash  t?.  Dunoomb,  1  M.  &  Rob.  104. 

(6)  Morgan  v,  Jones,  1  0.  &  J^  162  ;  1  Tyrw.  51  s.  c. 

(c)  Way  nam  v.  Bend,  1  Camp.  175  ;  Bentley  v.  North  house,  M.  &  M.  66  ; 
Eales  o.  Dicker,  M.  &  M.  324 ;  Bayley  357,  6th  ed. 

(d)  Vide  Chitty,  9th  ed.  581,  and  Bayley,  6th  ed.  p.  358 ;  Grant  v.  Yaughan, 
3  Burr.  1516. 

'  A  promissory  note  is  evidence  under  the  common  counts  of  assumpsit, 
without  proving  any  -consideration :  Nickerson  v,  Shelden,  33  Illinois  372. 
And  iBprimd  facie  evidence  of  a  settlement  of  accounts  to  its  date  :  Kirhner 
V.  Lewie,  27  Indiana  22. 

A  note  given  without  consideration  is  unavailable  as  evidence  of  indebted- 
ness between  the  parties  on  the  common  eounts:  Hildeburn  v.  Gurran,  15  P. 
F.  Smith  59. 
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An  indorsement  is  primdfcteie  evidence  of  money  lent  by  the  in- 
dorsee to  the  indorser,(6)  and  of  an  aocoont  8tated.(/)^ 

A  check  that  has  been  presented  and  duly  paid  by  the  banker  is 
no  evidence  of  money  lent  by  the  drawer  to  the  payee. 

For  the  mere  fact  of  money  passing  from  A.  to  B.  is  of  itself  no 
proof  of  a  loan  from  A.  to  B.(^)  Nor  is  the  fact  that  A.'s  check 
in  favor  of  B.  has  been  paid  by  the  banker,  and  that  the  check 
bears  B.'s  indorsement.  For  all  that  appears  is  that  A.'s  money 
has  been  paid  by  A.  to  B.  through  a  banker ;  but  whether  as  a  loan 
from  A.  to  B.,  or  whether  as  a  repayment  of  money  previously  due 
from  A.  to  B.  on  some  other  account,  or  whether  because  B.  had 
cashed  the  check,  does  not  appear.  And  a  fact  which  is  equally 
consistent  with  any  one  of  three  different  hypotheses  is  proof  of 
no  one  of  the  three.  The  indorsement  makes  no  difference,  for  that 
merely  shows  that  the  check  *passed  through  B.*8  hands, 
^  ^  and  may  have  been  added  at  the  banker's  request  for  the 
banker's  better  security,  although  had  the  check  got  into  the  hands 
of  a  subsequent  holder  with  B.'s  indorsement  on  it,  that  indorse- 

(e)  Kessebower  v,  Tims,  Bayley,  6th  ed.  357*and  359. 

(/)  Burmester  v.  Hogarth,  11  M.  k  W.  101  j  Fryer  v.  Roe,  12  C.  B.  437 
(74  B.  C.  L.  R.). 

(g)  Welch  v.  Seaborn,  1  Stark.  474  (2  E.  C.  L.  R.) ;  Pearce  v.  Davis,  1 
Mood,  k  Rob.  365. 

*  In  an  action  indorsee  against  acceptor,  a  bill  is  sufficient  prim&  fpuM 
evidence  to  sustain  the  common  counts :  Black  v.  Gaffe,  8  Selden  281 ;  Uavi* 
land  V.  Simons,  4  Richardson  338 ;  Purdy  v,  Vermilye,  4  Selden  346.  The 
third  indorser  of  a  promissory  note  may  maintain  assumpsit  for  money  had 
and  received  against  the  first :  Martin  o.  Farnum,  4  Foster  191.  An  accom- 
modation note,  in  an  action  indorsee  against  indorser,  is  evidence  of  indebt- 
edness under  the  money  counts :  Cayuga  Bank  v.  Warden,  2  Selden  19.  The 
indorsee  of  a  draft  has  no  right  to  sue  the  drawer  on  the  original  considenr 
tion :  Battle  o.  Goit,  19  Barbour,  S.  G.  Rep.  68.  Recovery  may  be  had  apoo 
a  promissory  note  under  the  common  money  counts :  Lane  v.  Adams,  19 
Illinois  167.  Indorsee  can  recover  against  maker  on  the  money  counts :  Hop- 
kins V,  Kent,  17  Maryland  113.  Assumpsit  on  thecomn^on  laoney  counts  on  a 
bill  payable  to  B.,  **  cashier,"  will  lie  though  the  consideration  moved  from 
the  bank :  Johnson  v,  Catlin,  1  Williams  87.  A  bill  of  exohange  is  evidence 
against  an  acceptor  in  favor  of  an  indorsee,  under  the  common  count  for 
money  had  and  received :  Farmers*  and  Citizens'  Bank  v.  Payne,  25  Comi. 
444.    A  check  is  not  evidence  of  a  loan :  Yates  r.  Shepardson,  39  Wis*  173. 
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ment  might  then  have  been  evidence  of  money  lent  by  the  holder  to 

B.  or  of  an  account  stated  between  them.(A) 

* 

As  between  banker  and  customer  a  check  paid  by  the  banker  is 
no  proof  of  money  lent  or  advanced  by  the  banker  to  the  customer, 
hut  primd  facie  it  AowB  a  return  of  money  previously  deposited 
by  the  customer  with  the  banker. 

A  check  not  presented  has  been  held  not  to  be  evidence  of  money 
lent  by  the  drawer  to  the  payee.  («) 

In  an  action  by  the  payee  against  the  maker  of  a  note  or  ac- 
ceptor of  a  bill,  the  plaintiff  must,  if  the  making  or  acceptance  be 
in  issue,  prove  the  handwriting(i)  of  the  person  whose  name  ap- 
pears as  the  maker  of  the  note  or  acceptor  of  the  bill. 

In  an  action  by  the  indorsee  against  a  maker  or  acceptor,  the 
plaintiff  must  first  prove  the  making  of  the  note  or  the  acceptance 
of  the  bill.  We  have  already  seen  that  the  acceptance  admits  the 
drawing.  Then  the  indorsement  must  be  proven,  and  if  it  be  spe- 
cial, it  must  appear  that  the  indorsee  is  the  person  described  in  it. 
If  the  instrument  be  payable  to  bearer,  or  indorsed  in  blank,  it  js 
of  course  unnecessary  to  allege  or  prove(Q  a  subsequent  indorse- 
ment.^ 

(A)  Rogers  v.  Flock,  Bristol  Summer  Assizes,  1866. 

(i)  Pearce  o.  Davis,  1  M.  ft  Rob.  365. 

(k)  By  the  common  law  procedure  act,  1852,  8.  117,  either  party  may  call 
on  the  other  party  by  notice  to  admit  any  document  saving  all  just  exceptions, 
and  in  case  of  refusal  or  neglect  to  admit,  the  costs  of  proving  the  document 
shall  be  paid  by  the  party  neglecting  or  refusing,  unless  at  the  trial  the  judge 
shall  certify  that  the  refusal  to  admit  was  reasonable ;  and  no  costs  of  prov- 
ing any  document  shall  be  allowed  unless  such  notice  shall  be  given,  except 
in  cases  where  the  omission  to  give  the  notice  is  in  the  opinion  of  the  master 
a  saving  of  expense.  And  see  R.  30,  H.  T.  1853.  And  the  rule  under  the 
new  Ord.  XXXII.  r.  2,  is  the  same  in  substance.  By  Ord.  XXII.  r.  4,  in  case 
of  a  frivolous  or  wanton  traverse  of  any  allegation,  the  court  may  make  such 
order  as  may  seen  just  with  regard  to  the  extra  costs  so  occasioned.  * 

(I)  Unless  averred  in  the  declajration.    See  chapter  on  Transfxb. 

^  In  an  action  by  the  indorser  against  the  indorsee  it  is  not  necessary  to 
prove  execution  by  the  maker :  Bestor  v.  Phelps,  17  Illinois  592.  Proof  of 
defendant's  signature  to  a  joint  and  several  note  is  sufficient  without  showing 
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A  promise  to  pay,  or  an  offer  to  renew  a  bill  or  note,  made  to  the 

indorsee  after  it  is  due,  is  an  admission  of  the  *holder's  title, 

t  ^^^J    and  will  make  the  proof  of  indorsement  unnecessary.(m) 

But  the  admission  of  an  indorser  is   evidence  against  him  onlj, 

not  against  other  parties.(n)^ 

In  an  action  by  an  indorsee  against  an  indorser,  it  is  necessary, 
first,  to  prove  the  indorser's  signature,  which  admits  the  ability  and 
signature  of  every  antecedent  party  ;(o)  then  a  due  presentment(;?) 
for  payment  or  acceptance  and  dishonor ;  and  lastly,  notice  of  dis- 
honor, or,  if  the  record  admit  of  such  proof,  a  competent  excuse 
for  neglecting  to  give  it. 

An  indorsement  is  evidence  in  this  action  under  the  common 
counts.  ((J') 

A  general  receipt  on  the  back  of  a  bill  is  not  of  itself  evidence 

(m)  Hankey  v,  WilBon,  Sayer  223 ;  Bosanqaet  v.  Anderson,  6  Esp.  43 ; 
Sidford  v.  Chambers,  1  Stark.  326  (2  E.  C.  L.  R.) ;  Jones  v.  Morgan,  2  Camp. 
474. 

(n)  Hemings  r.  Robinson,  Barnes  436. 

(o)  Critchlow  v.  Parry,  2  Camp.  182 ;  Chaters  t>.  Bell,  4  Esp.  210 ;  Lambert 
V.  Pack,  1  Salk.  127 ;  Macgregor  v.  Rhodes,  25  L.  J.,  Q.  B.  318 ;  6  E.  &  B. 
266  (88  B.  C.  L.  R.),  s.  c. 

(j?)  /.  6.,  if  denied  by  the  pleas. 

(q)  Kessebower  o.  Tims,  Bayley,  6th  ed. ;  and  see  ante. 

its  exeevtion  by  the  rest :  Chandler  v,  Lawrence,  3  Michigan  261.  The  in- 
dorsee of  a  note  payable  to  the  order  of  a  corporation  must  prove  that  the 
officer  indorsing  it  had  authority  to  do  so  :  Marine  Bank  v.  Clements,  3  Bos- 
worth  600. 

'  Declarations  of  a  former  holder  of  a  bill  transferred  to  the  plaintiff  after 
dishonor  are  competent  to  show  that  before  such  transfer  the  defendants  were 
discharged  from  liability:  Ilollister  v,  Reznor,  9  Ohio  1.  An  admission  by 
one  joint  drawer,  even  though  an  accommodation  drawer,  of  his  liability  on 
the  bill,  thus  impliedly  admitting  demand  and  notice,  binds  his  co-contract- 
ors :  Dickerson  v.  Turner,  12  Indiana  123.  Under  the  averment  in  a  declar- 
ation of  due  demand  and  notice,  the  declarations  of  the  indorser  acknowledg- 
ing liability  are  evidence:  Myers  v,  Standart,  11  Ohio  (N.  S.)  29.  A  refusal 
to  pay  a  bill  because  another  person  should  pay  part  is  admissible  as  an  ad- 
mission of  the  authority  of  the  agent  who  accepted  it :  May  v,  Hewitt,  33 
Alabama  161.  It  is  not  incumbent  on  the  holder  to  prove  the  signatures  of 
the  drawer  and  first  indorser  in  order  to  recover  against  a  subsequent  in- 
dorser:  Ricard  o.  Harrison,  19  Louis.  Ann.  181. 
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of  the  payment  by  the  drawer,  though  he  produces  the  bill  ;(r)  for 
^*primd  facie^**  says  Lord  Kenyon,  "the  receipt  on  the  back  im- 
ports that  it  was  paid  by  the  acceptor."  But  this  doctrine  must 
be  taken  with  the  qualification  that  slight  circumstances  will  show 
the  contrary.(«) 

Parol  evidence  is  admissible  to  explain  the  receipt.(^) 

An  entry  or  statement  by  a  person  since  deceased  against  his 
own  pecuniary  interest,  whenever  made,  is  evidence  between  third 
persons  of  the  fact  which  it  records. (i«) 

And  a  minute  in  writing  by  a  person  since  deceased,  made  in  the 
ordinary  course  of  his  business  and  contemporaneous  with  the  fact 
it  records,  is  also  evidence. (a;y 

There  were  several  statutes  enabling  a  judge  to  cure  a  variance 
by  amending  the  record  at  the  trial :  the  9  Geo.  4,  c.  15 ;  the  8  & 
4  Will.  4,  c.  42,  8.  23;  the  15  &  16  Vict.  *c.  76,  s.  222; 
and  the  17  &  18  Vict.  c.  125,  s.  96,  which  latter  statutes  I-**^^J 
enabled  a  court  or  judge  to  amend  in  almost  any  case,  imposing 
such  terms  as  should  best  further  justice.(y)  They  even  went 
further,  t^n^ obliged  not  even  the  court  at  nisi  prius  but  in  banc, 
and  even  a  court  of  error,  to  make  all  amendments  necessary  to 
determine  the  real  question  in  controversy.  The  court  or  a  judge 
by  the  new  rules  are  to  make,  at  any  stage  of  the  proceedings,  all 
such  amendments  as  may  be  necessary  for  determining  the  real 
question  in  controversy. (2) 

(r)  Scholey  v.  Walsby,  Peake  24. 

(*)  See  Phillips  v.  Warren,  14  M.  &  W.  379. 

(t)  Graves  v.  Key,  3  B.  &  Ad.  313  (23  E.  C.  L.  R.). 

(u)  Ilighain  r.  Ridgway,  1  East  109.  See  the  notes  to  this  case  in  2  Smith's 
Lead.  Ca.  193.  Bat  as  to  memoranda  on  the  bill  or  note  itself,  see  the  chap- 
ter on  the  Statute  of  Limitations. 

(x)  Price  v.  Earl  of  Torrington,  1  Salk.  285.  See  the  notes  to  1  Smith's 
Lead.  Ca.  139,  and  Eastern  Union  Railway  Company  v.  Symonds,  5  Exch.  237. 

(y)  See  Wilkin  v.  Reed,  15  C.  B.  192  (80  E.  C.  L.  R.) ;  Ritchie  v.  Van  Gel- 
der,  9  Exch.  762. 

(z)  Ord.  XXVII.  r.  1. 

^  Memoranda  made  by  clerk  of  notary,  who  has  no  memory  of  the  fact, 
verified  by  his  oath,  admissible  to  prove  presentment  and  notice :  Cole  v.  Jes- 
sup,  10  New  York  96 ;  Taylor  r.  Stringer,  1  Hilton  377. 
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The  mode  of  giving  facts  in  evidence  is  practically  unaltered 
under  the  judicature  acts  and  order8.(a)  When  the  parties  have 
consented,  or  a  judge  has  made  an  order  to  that  effect,  any  partie- 
ular  fact  or  facts  may  be  proved  by  affidavit,(ft)  or  a  witness'  evi- 
dence  taken  on  interrogatories.  A  deponent  may  be  summoned  to 
appear  for  cross-examination  at  the  trial  by  serving  a  notice  to  that 
effect  within  fourteen  days,  and  unless  he  so  appear  his  a£Bds?it 
cannot  be  used  except  by  special  leave.({?)  As  we  have  already 
seen,  every  material  fact  not  traversed  either  directly  or  by  impli- 
cation is  taken  to  be  admitted  ;{d)  but  still  special  admissions  may 
be  made  of  facts  or  documents  by  express  notice  in  writing  or  other- 
wise.(e) 

By  virtue  of  a  recent  statute  entries  in  bankers'  books  may  be 
proved  by  examined  copie8,(/)  and  the  books  themselves  are  primd 
facie  evidence  if  verified  by  affidavit. 

(a)  Ord.  XXXVII. 

(b)  Ord.  XXXVIII.  r.  1 ;  Ord.  XXXYII.  r.  1,  which  muet  be  printed  r.  5. 

(c)  Ord.  XXXVIII.  r.  4. 

(d)  Ord.  XIX.  r.  17,  see  p.  424. 

(e)  Ord.  XXXII.  rr.  1,  2. 

(/)  39  A  40  Viot.  0.  48,  ss.  3-5. 
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♦To  discuss  at  length  the  subject  of  bankruptcy  would  far   ^,^^^01 
exceed  our  limits ;  and  even  to  attempt  a  compendium  in   '-        -■ 
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its  present  state  of  transition  woald  be  periloas.  It  is  proposed, 
therefore,  merely  to  sketch  an  outline  of  the  law  so  far  as  it  relates 
to  bills  of  exchange  and  promissory  notes. 

It  is  impossible  at  present  to  neglect  the  consideration  of  the 
statute  law  as  it  existed  before  the  late  general  act,(a)  because  past 
transactions  under  the  repealed  statutes  may  for  some  years  here- 
after continue  to  be  the  subject  of  judicial  inquiry. 

Immediately  on  adjudication,  all  the*  bankrupt's  beneficial  prop- 
erty(6)  (including  bills  and  notes)  now  passes  to  the  registrar  pro- 
vision ally,(c)  till  the  appointment  of  the  trustee  in  bankruptcy, 
and  then  it  passes  to  that  trustee  and  vests  .in  him. 

The  title  of  assignees  (unless  where  restrained  by  particular  en- 
actment) formerly  related  to  any  act  of  bankruptcy  after  the  d&te 
of  petitioning  creditor's  debt,  and  not  more  than  twelve  months 
before  the  petition,(d)  but  not  to  any  act  of  bankruptcy  before  that 
date. 

♦It  did  not  of  course  relate  to  any  act  of  bankruptcy 
*■  -^  prior  to  the  petitioning  creditor's  debt,  if  there  were  not 
at  the  time  of  such  prior  act  of  bankruptcy  another  sufficient  debt 
whereon  to  found  an  adjudication.(6)  Nor  even  if  there  were  a 
sufficient  debt;  for  as  that  would,  even  before  the  46  Geo.  3, 
c.  145,  s.  5,  have  invalidated  the  commission, ((?)  the  assignees  could 

(a)  32  &33  Vict.  c.  71.  This  act,  read  with  the  32  &  33  Vict  c.  83,  repeal- 
ing former  acts,  takes  away  the  power  of  a  debtor  to  make  himself  baokrapt 
on  his  own  petition. 

(b)  The  word  property  is  used  in  its  most  extensive  sense,  and  includes 
money,  goods,  things  in  aotion,  land  and  every  description  of  property 
whether  real  or  personal  \  also  obligations,  easements  and  every  deseripoon 
of  estate,  interest  and  profit,  present  or  future,  vested  or  contingent,  arisiDg 
out  of  or  incident  to  property,  as  above  defined :  32  &  33  Vict.  c.  71)  s.  4. 

(c)32&33  Vict.  c.  7l,s.  16. 

(d)  The  act  of  bankruptcy  must  have  been  within  twelve  months  before 
the  petition :  12  &  13  Vict.  c.  106,  s.  88.  There  could  be  no  relation  to  a 
prior  act  of  bankruptcy  where  the  bankrupt  himself  was  petitioner:  Stereo- 
son  V.  Newnham,  13  G.  B.  285  (76  E.  0.  L.  R.) ;  Nicholson  o.  Cooch,  5  E.  & 
B.  999  (85  £.  0.  L.  R.) ;  Monk  v.  Sharpe,'  27  L.  J.,  Exch.  29;  Shrobsole  r. 
Sussams,  C.  P.,  £.  T.  1864 ;  Toppy  o.  Keysell,  s.  p. 

(6)  Doe  V.  Boulcot,  2  Esp.  595. 

(c)  The  bankrupt  could  not,  under  any  circumstances,  have  avuled  him- 
self of  a  prior  act  of  bankruptcy  to  defeat  the  commission:  Donovan  r.  Daff. 
9  East  21 ;  Rex  v.  Bullock,  1  Taunt.  71. 
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not  rely  on  it.  The  46  Geo.  8,  c.  145,  8.  5,  and  the  corresponding 
enactments,  6  Geo.  4,  c.  16,  s.  19,  and  12"  &;  13  Vict.  c.  106,  s.  88, 
though  they  relieved  the  assignees  from  the  disabling  effect  of  such 
prior  act  of  bankruptcy,  did  not  go  farther,  and  enable  the  assignees 
to  take  advantage  of  it. 

Hence,  it  followed  that  the  assignees  could  not  treat  transactions 
with  the  bankrupt  in  respect  of  bills  and  notes,  as  acts  of  bankruptcy, 
except  after  an  act  of  bankruptcy  within  the  reach  of  the  petitioning 
creditor's  deht,(d) 

Further  particular  limitations  within  this  general  limitation  were 
introduced  by  the  old  statutes,  and  by  various  sections  of  the  12  & 
13  Vict.  c.  106, 

The  title  of  the  trustee  in  bankruptcy  now  relates  back  to  the 
act  of  bankruptcy  on  which  the  adjudication  proceeded.  And  if 
there  be  several  acts  of  bankruptcy,  then  to  the  earliest  within 
twelve  months  before  the  adjudication,  but  not  to  any  prior  act  of 
bankruptcy,  unless  the  bankrupt  were  then  indebted  to  a  creditor 
or  creditors  in  a  sum  sufficient  to  support  a  petition  for  adjudica- 
tion, and  that  debt  or  those  debts  be  still  due.(e) 

Conveyances,  contracts  and  other  transactions  by  the  bat^krupt, 
and  executions  against  him,  though  after  an  act  of  bankruptcy,  if 
without  notice  of  it  and  more  than  two  months  before  the  issuing 
of  the  fiat,  were  valid  even  before  the  former  general  bankrupt 
act.(/) 

♦Thus,  where  a  bill  of  exchange  wals  delivered  by  a  bank-  r*A/iAi 
rnpt  with  intent  to  transfer  the  property,  more  than  two  ^  ^ 
months  before  the  commission  issued,  though  not  actually  indorsed 
till  within  the  two  months,  it  was  holden  to  vest  in  the  indorsee, 
and  not  in  the  assignees.(^) 

And  all  bond  fide  payments  by  or  to  any  bankrupt,  and  all  con- 

(d )  Ward  v.  Clarke,  M.  &  M.  497  ;  Ex  parte  Birkett,  2  Rose  71 ;  Norman 
V.  Booth,  10  B.  &  C.  703  (21  £.  C.  L.  R.).  The  provisions  of  the  6  Geo.  4, 
0.  16,  8.  18,  for  the  substitution  of  another  debt  for  the  petitioning  creditor's, 
provided  that  the  substituted  debt  shall  not  be  of  prior  date.  This  proviso 
is  omitted  in  the  corresponding  enactment,  12  &  13  Vict.  c.  106,  s.  103. 

(tf)32&33Victo.  71,  8.  11. 

(/)  6  Geo.  4,  0.  16,  8.  81.  ^ 

( g)  Anon.,  1  Camp.  492,  n. 
41 
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The  holder  of  a  note  payable  on  demand  may  proye,  though  no 
demand  has  been  made  before  the  act  of  bankruptcy .(v) 

*A  note  payable  at  twelve  months'  notice,  with  interest, 
'-  -'is  provable  against  the  estate  of  the  maker,  though  he  be- 
come bankrupt  before  any  notice  is  given.(2;) 

A  bill  or  note  defective  in  its  necessary  form,  or  void  for  want  of 
a  stamp,(^)  or  payable  on  a  contingency,(2;)  or  payable  in  noteB,(a) 
is  not,  <u  a  bill  or  note^  provable. 

A  bill,  a%  9uchy  cannot  be  proved  against  a  man  who  is  not  a  party 
to  the  instrument,(6)  though  he  give  a  written  engagement,  not  on 
the  bill,  to  guarantee  the  payment  of  it.((;)  But  the  holder  may  prove 
on  such  an  engagement  made  before  the  bankruptcy.(d)  And  in 
other  cases  the  estate  may  be  liable  to  proof  for  the  consideration, 
though  not  for  the  bill  itself. (6) 

And  it  has  been  held  that  a  person  who  passes  a  bill  without  in- 
dorsement, and  takes  it  up  after  the  acceptor  has  become  bankrupt, 
will  not  be  allowed  to  prove  it  against  the  acceptor's  estate.(/) 

Where  a  bill  has  been  lost,  a  party  claiming  to  prove  must,  as  a 
general  rule,  give  an  indemnity  to  the  satisfaction  of  the  conrt.(^) 
But  in  some  cases  this  will  be  dispensed  with.(A) 

(v)  Ex  parte  Beaufoy,  Co.  B.  Law  180 ;  and  32  <Sb  33  Yict.  c.  71,  s.  31. 

(ar)  Clayton  v.  Gosling,  6  B.  A  C.  360  (11  E.  C.  L.  R.) ;  8  D.  A  R.  110,  s. 
c. ;  Ex  parte  Elgar,  2  G.  &  J.  1 ;  Ex  parte  Downman,  2  G.  &  J.  85,  and  2  G. 
&  J.  241 ;  and  see  now  32  <fe  33  Viot.  o.  71,  s.  31. 

(y)  Ex  parte  Manners,  1  Rose  68. 

(z)  Ex  parte  Tootel,  4  Ves.  372. 

(a)  Ex  parte  Immeson,  2  Rose  225 ;  Ex  parte  Daviaon,  Buck  31. 

(6)  Ex  parte  Roberts,  2  Cox  171 ;  Exparte  Bird,  4  De  Gex  &  S.  273. 

(c)  Ex  parte  Harrison,  2  Cox  172 ;  2  Bro.  C.  C.  614,  s.  c. ;  In  re  Barring- 
ton,  2  Scho.  &  Lef.  112;  Ex  parte  Hustler,  1  G.  &  J.  9. 

(d)  Ex  parte  Bell,  1  Mont.  B.  L.  194 ;  and  see  Ex  parte  Blackburn,  10 
Yes.  206 ;  Ex  parte  Rathbone,  Buck  215 ;  and  see  now  32  &  33  Vict.  c.  71, 
s.  31. 

(e)  Ibid,  and  Ex  parte  Robinson,  Buck  113. 

(/)  Ex  parte  Isbester,  1  Rose  20.  See  the  chapters  on  Trans; br  and 
Notice  of  Dishonor. 

(g)  Exparte  Greenway,  6  Ves.  812;  General  Order,  Nov.  12,  1842,  r.  25. 
(h)  Ex  parU  Webster,  De  Gex  414  ;  and  see  17  &  18  Vict.  c.  125;  s.  87. 
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The  former  bankrupt  aot^  6  Oeo.  4,  c  16,  s.  62,  and  the  corre- 
sponding provision  in  12  k  13  Vict.  c.  106,  s.  173,  enact  that  any 
person  who,  at  the  issuing  of  the  commission,  may  have  become, 
without  notice  of  an  act  of  bankruptcy,  surety  or  liable  for  the 
debt  of  the  bankrupt,  and  *8hall  have  paid  the  debt  or  any  ^^^ . --, 
part  in  discharge  of  the  whole,  though  after  the  commis-  ^  -* 
sion,  shall,  if  the  creditor  have  proved,  stand  in  his  place,  and  receive 
the  dividends ;  and  if  the  creditor  have  not  proved  shall  be  entitled 
to  prove. 

A  man  who  was  at  law  a  principal,  if  he  were  in  equity  a  surety, 
was  within  the  section,  the  jurisdiction  in  bankruptcy  being  equi- 
table as  well  as  legaL(2) 

Hence,  not  only  a  party  who  was  on  the  face  of  a  bill  or  note 
security  for  a  bankrupt,  but  one  who  had  accepted,  drawn,  made, 
or  indorsed  a  bill  or  note  for  the  accommodation  of  the  bankrupt, 
might,  at  any  time  after  he  had  paid  it,  prove  the  amount  upon  the 
estate,  though  he  did  not  pay  it  till  after  the  commission  issued, 
for  he  was  deemed  a  surety  or  person  liable  for  the  debt  of  the 
bankrupt  within  the  statute,(ik)  and  was  entitled,  if  the  party  to 
whom  he  paid  the  bill  had  proved  his  debt,  to-  stand  in  his  place  as 
to  the  dividends  and  all  other  rights  under  the  commission,  and 
would  be  barred  by  the  certificate.  (2)  But  an  election  by  the  holder 
to  prove  would  not  conclude  the  drawer,  but  the  drawer,  having  paid 
the  holder,  might  sue  the  bankrupt  before  certificate.(m)  Where, 
upon  a  dissolution  of  partnership,  the  partner  continuing  the  busi- 
ness expressly  agreed  to  assume  the  liabilities  of  the  firm  and  to 
guarantee  the  retiring  partners,  and,  he  becoming  bankrupt,  they 
were  obljged  to  pay  a  bill  accepted  by  the  firm,  the  retiring  partners 
were  considered  as  persons  liable  for  the  debts  of  the  bankrupt, 
were  entitled  to  prove  under  his  commission,  and  were  barred  by 
his  certificate. (n)  If  the  suretyship  commenced  before  notice  of  an 
act  of  bankruptcy,  it  might  be  continued  afterwards,  as,  for  ex- 

{{)  Wood  V.  Dodgson,  2  M.  &  S.  195  ;  Ex  parte  Lloyd,  1  Rose  4. 

(k)  6  Geo.  4,  c.  16,  s.  52 ;  Ex  parte  Lloyd,  1  Rose  4 ;  Bassett  v.  Dodgin,  9  Bing. 
653  (23  E.  C.  L.  R.) ;  2  M.  &  Scott  777,  s.  c. ;  Ex  parte  YongQ,  3  V.  A  B.  40;  Rose 
40,  s.  c. ;  Stedman  v.  Martinnant,  13  East  427 ;  Haigh  v,  Jackson,  3]M.  &  W,  598. 

(I)  Bassett  v.  Dodgin,  9  Bing.  653  (23  E.  C.  L.  R.) ;  2  M.  A  Scott  777,  s.  c. 

(m)  Mead  v.  Braham,  3  M.  A  S.  91  ;  Westcott  v.  Hodges,  5  B.  &  Aid.  12  (7 
E.  C.  L.  R.) ;  Walker  v.  Pilbeam,  4  C.  B.  229  (56  E.  C.  L.  R.). 

(n)  Wood  0.  Dodgson,  2  M.  A  Sel.  195  ;  Haigb  v,  Jackson,  3  M.  &  W.  598  ; 
Aflalo  V.  Fourdrinier,  6  Bing.  306  (19  E.  C.  L.  R.) ;  M.  &  M.  334,  n.,  s.  c. 
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ample,  by  the  renewal  of  an  acceptance. (o)  But  where  a  bond  or 
promissory  note  was  given  by  a  principal  and  several  sureties,  and 
one  of  the  sureties  became  a  bankrupt,  his  obligation  was  not  con- 
sidered to  be  a  debt  within  the  statute  for  which  the  co-sureties 
P^^j^o-i  were  liable.(j»)  Where  the  accommodation  ^acceptor  had 
sustained  special  damage,  an  action  for  damage  was  barred 
by  the  certificate.(9)  Payment  of  a  portion  of  the  debt  merely  in 
discharge  of  the  surety's  personal  liability  was  not  a  payment  within 
the  statute,  (r) 

y 

But  now  by  the  recent  general  bankrupt  act,  32  k  33  Yict  c. 
71,  s.  31,  all  debts  and  liabilities,  present  or  future,  certain  or  con- 
tingent, to  which  the  bankrupt  is  subject  at  the  date  of  the  order 
of  adjudication,  or  to  which  he  may  become  subject  during  the  con- 
tinuance of  the  bankruptcy,  by  reason  of  any  obligation  incarred 
previously  to  the  date  of  the  order  of  adjudication,  are  deemed 
debts  provable  in  bankruptcy,  except  demands  in  the  nature  of 
unliquidated  damages  arising  otherwise  than  from  contract,  and 
except  where  there  has  been  previous  notice  of  an  act  of  bank- 
ruptcy. 

The  value  of  the  contingent  debt  or  liability  is  to  be  estimated 
according  to  the  rules  of  the  court.  And  if  the  court  deem  it  in- 
capable of  being  fairly  estimated,  then  it  is  not  provable.(<) 


(o)  Stedman  v.  Martinnant,  13  East  427. 

(^)  Clements  p.  Langley,  6  B.  &  Ad.  372  (27  E.  C.  L.  R.) ;  2  N.  &  M.  269, 
s.  c. ;  Wallis  v.  Swinburne,  17  L.  J.,  £xch.  179 ;  1  £xch.  203,  8.  c. ;  but  see 
the  larger  proyision  of  12  &  13  Viot.  c.  106,  88.  177,  178.  The  liaMlitj  of  a 
surety  to  his  co-surety  on  a  joint  and  several  promissory  note  is  a  liabili^  to 
pay  money  on  a  contingency  within  the  meaning  of  s.  178  :  Adkins  0.  Far* 
rington,  29  L.  J.,  Exch.  345 ;  5  H.  &  N.  586,  8.  c.  As  to  proof  of  disdnel 
contracts  by  the  same  person  jointly  with  the  others  on  the  Bame  bill  of  ex- 
change or  promissory  note,  see  24  &  25  Vict.  c.  134,  s.  152,  and  Qoldsmid  f. 
Cazenove,  7  H.  of  L.  Gas.  785  ;  29  L.  J.,  Bank.  17.  Unliquidated  damages 
from  breach  of  contract,  when  provable,  s.  153 :  see  Green  i?.  Baoknell,  8 
Ad.  &  £.  901  (35  E.  C.  L.  R.) ;  Rooman  9.  Nash,  7  B.  &  C.  145  (14  £.  G.  L. 
R.) ;  poaiy  448. 

(q)  Yansandaa  r.  Oorsbie,  8  Taunt.  550  \  2  Moo.  602,  s.  o. ;  in  error,  3  B. 
k  Aid.  13  (5  E.  C.  L.  R.). 

(r)  Sontten  v.  Soutten,  5  B.  &  Aid.  852  (7  £.  C.  L.  R.). 

(«)  Interest  is  allowed  in  cases  where  interest  would  have  been  allowed  by 
a  jury  (s.  36)  at  the  rate  of  4  per  cent. :  R.  G.  77.    See  po9i^  p.  456. 
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A  holder  has,  subject  to  the  power  of  the  court  to  restrain  legal 
proceedings,  an  election  to  proceed  by  proof  under  the  bankruptcy, 
or  by  action,  but  cannot  do  both ;  yet  he  may  proceed  against  some 
parties  to  the  bill  of  action,  and  against  others  by  proof  under  the 
bankruptcy ;  and  against  the  same  party  he  may  prove  for  one 
debt,  and  bring  his  action  for  another.  ''It  is  clear/'  observes  the 
Court  of  Common  Pleas,  ''  that  a  creditor  has  a  right  to  sue  for, 
or  to  prove,  each  individual  debt  as  may  best  suit  his  purpo9e/'(^) 
*But  this  defence  to  an  action  cannot  be  raised  by  plea.(u)  p-,  -  .q-. 
The  holder  may,  however,  by  motion  be  put  to  his  election,  ^  J 
either  to  stay  the  action  or  relinquish  his  proof. 

The  principal  difficulties  as  to  proof  in  respect  of  bills  of  ex- 
change arise  where  there  has  been  mutual  accommodation  between 
the  bankrupt  and  other  parties. 

Mutual  accommodation  may  be  either  with  a  specific  exchange  of 
securities  or  without  a  specific  exchange  of  securities. 

Mutual  accommodation  with  specific  exchange  is  where  the  accept- 
ance of  A.  is  exchanged  for  the  acceptance  of  B.  to  the  same  amount. 
In  this  case  each  party  is  bound  to  pay  his  own  acceptance,  and,  in 
paying  it,  is  not  considered  as  surety  for  another.  Plaintiff'  and 
defendant  each  drew  a  bill  on  the  other  for  the  same  amount,  and 
each  accepted  the  bill  drawn  on  him  without  further  consideration. 
Before  the  bills  became  due  defendant  became  bankrupt,  having  in- 
dorsed the  bill  accepted  by  the  plaintiff*  to  a  creditor.  The  creditor 
proved  the  bill  under  the  commission,  and  then  the  plaintiff  paid 
the  creditor  the  residue.     The  plaintiff  now  sued  the  defendant  on 

(0  Bridget  V,  Mills,  4  Bing.  18  (13  £.  C.  L.  R.);  12  Moo.  92,  s.  c;  JSx 
parte  Grosvenor,  14  Yes.  ^8 ;  Ex  parte  Glover,  1  G.  &  J.  270 ;  Watson  v. 
Medex,  1  B.  &  Aid.  121  ;  Harley  v.  Greenwood,  5  B.  &  Aid.  95  (7  £.  0.  L. 
R.) ;  2  D.  &  R.  337,  s.  c. ;  Mead  o.  Brahain,  3  M.  &  Sel.  91 ;  Ex  parte  Lob- 
bon,  17  Yes.  334;  1  Rose  219,  s.  c. ;  Adames  r.  Bridger,  8  Bing.  314  (21- £. 
C.  L.  R.) ;  1  Moore  k  S.  438,  8.  o. ;  J5^  parte  Edward,  1  Mont  k  Mac.  116 ; 
6  Geo.  4,  c  16,  b.  59 ;  12  Jb  13  Yiot  c.  106,  s.  128.  This  defence,  however, 
cannot  be  made  by  plea:  Spencer  v.  Demmett,  L.  R.,  1  Ex.  123.  The  power 
of  the  court  to  restrain  under  s.  13  and  R.  G.  134,  260,  and  289,  is  not  taken 
away  by  the  new  act:  Ex  parte  Ditton,  L.  R.,  1  Chan.  D.  557.  This  power 
extends  to  cases  both  of  liqaidation  and  composition.  Proceedings  under  a 
debtor's  summons  are  not  asnally  restrained  before  an  adjudication. 

(u)  Spencer  v,  Demmett,  Law  Rep.,  1  Ex.  123. 
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the  bill  accepted  by  the  defendant.  But  the  Coart  of  Common 
Pleas  were  clearly  of  opinion  that  the  two  bills  were  motoal  engage- 
ments, constituting  on  each  side  a  debt,  the  one  being  a  consider- 
ation for  the  other.  That  the  bill  accepted  by  the  defendant  and 
on  which  the  plaintiff  sued  created  an  absolute  debt  from  the  be- 
ginning which  was  capable  of  being  proved  under  the  commission, 
and,  being  so  provable,  was  necessarily  barred  by  the  eertificate.(v) 
Three  years  after,  two  of  the  judges  of  the  Court  of  King's  Bench 
held  the  same  doctrine.  The  Peters  and  the  Dunlops  had  specially 
exchanged  acceptances  to  the  amount  of  30002.  Both  parties  be- 
came bankrupt.  The  Peters  and  their  estate  had  paid  money  on 
their  own  acceptances  and  also  on  the  Dunlops'  acceptances.  Both 
parties  had  obtained  their  certificates.  The  action  was  brought  by 
the  assignees  of  the  Peters  for  money  paid  against  the  certificated 
bankrupts.  It  was  held  by  Lawrence  *and  Grose,  jus- 
^  '  J  tices, — First,  that  for  payments  on  account  of  the  Peters* 
own  acceptances,  the  Peters'  assignees  had  no  remedy,  for  that  the 
Peters  were  bound  to  pay  those  acceptances ;  and  secondly,  that 
they  could  not  recover  for  money  paid  on  the*Dunlops'  acceptances 
for  two  reasons :  because  the  action  should  have  been  brouo:ht  on 
the  bills  and  not  on  any  implied  promise,  there  being  an  express 
one;  and  also  because  the  Dunlops'  acceptances  were  provable 
under  the  Dunlops'  commission,  and  therefore  were  barred  by  the 
certificate.(t(^)  About  four  years  afterwards,  the  doctrine  of  Mr. 
J.  Grose  and  Mr.  J.  Lawrence  was  adopted  by  the  whole  Court  of 
King's  Bench.  Plaintiff  and  defendants  had  made  specific  ex- 
change of  bills.  Of  some  of  the  bills  given  by  defendants  to  plain- 
tiff, defendants  were  drawers,  of  othei-s  indorsers.  The  bills  given 
by  defendants  to  plaintiff  were  all  dishonored.  Defendants  became 
bankrupt.  Before  their  bankruptcy,  plaintiff  paid  money  on  his 
own  acceptances,  for  which  he  had  proved  under  the  commission. 
After  the  bankruptcy,  he  paid  the  residue  of  the  money  due  on  his 
own  acceptances,  amounting  to  49Z.  158.  2(2.  This  action  was 
brought  to  recover  that  sum  as  money  paid.  It  was  held  that 
plaintiff  did  not  pay  his  own  acceptance  as  surety ;  that  he  had, 
therefore,  no  remedy  to  recover  such  payments,  but  that  his  remedy 


(v)  Rolfe  V.  Caslon,  2  H.  Bl.  570,  anno  1795. 

(yo)  Cowley  o.  Danlop,  7  T.  R.  565,  anno  1798,  Lords  Kenyon  and  Asbhurst, 
justices,  diaseniientibus. 
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would  have  been  on  the  cross-bills  had  they  not  been  barred  by  the 
certificate.(a:) 

It  is  not  essential,  in  order  to  constitute  a  specific  exchange  of 
secnrities,  that  the  acceptances  giyen  in  exchange  should  be  the 
acceptances  of  the  party  giving  them,  nor  that  the  amounts  or  dates 
should  be  exactly  the  same.(y) 

Formerly,  a  party  to  a  specific  exchange  of  paper  was  allowed 
to  prove  the  bankrupt's  paper  without  having  paid  his  own,  the 
dividends  being  retained  until  he  had  paid  his  own  paper  ;(2)  but 
now  he  must,  before  he  can  pravey  take  up  his  own  bills  or  exon- 
erate the  bankrupt's  estate  from  the  original  debt. 

.Mutual  accommodation  without  specific  exchange  will  not  create 
a  debt  from  the  acceptor  to  the  drawer.  But  the  *acceptor  ^^.^^^  ^ 
is  to  be  considered  as  a  surety,  and  may  recover  what  he  '-  -* 
pays  as  money  paid  to  the  drawer's  use. 

If  a  holder  of  a  bill  has  proved  against  the  estate  of  the  person 
for  whose  accommodation  the  bill  was  accepted,  there  can  be  no 
further  proof  by  any  one  to  whom  the  bill  is  returned,  nor  by  the 
accommodation  acceptor  when  he  pays  it.(a) 

The  mode  of  adjusting  the  accounts  between  two  estates  where 
there  had  been  mutual  accommodation  paper,  a  cash  balance,  and 
a  mutual  bankruptcy,  has  much  embarrassed  the  courts.  Various 
accommodation  transactions  had  for  many  years  taken  place  between 
Caldwell  k  Co.  and  the  Brownes.  The  former  were  the  bankers 
of  the  latter.  A  commission  of  bankruptcy  issued  against  Caldwell 
&  Co.  in  March,  1793,  and  in  the  same  month  the  Brownes  became 
bankrupt.  An  account  was  then  taken  of  the  mutual  debts  and 
credits.     That  account  consisted,  first,  of  a  cash  account,  which  in- 

(x)  Buckler  v.  Bottivant,  3  East  73,  anno  1802. 

(y)  Ibid. 

(z)  Ex  parte  Beaafoj,  Cooke's  Bank.  L.  180;  Ex  parte  Lord  Clanricarde, 
Ibid.  182 ;  In  re  Bowness  and  Padmore,  Ibid.  183 ;  Ex  parte  Blozham,  8 
Yes.  531 ;  Sarratt  v.  Aastin,  4  Taunt  200 ;  2  Rose  112,  8.  c.  See  Ex  parte 
Solarte,  2  D.  &  C.  261. 

(a)  Ex  parte  Read,  1  G.  &  J.  224  •,  Ex  parte  Oriental  Bank,  L.  R.,  7  Ch. 
Ap.  99;  41  L.  J.  2J7. 
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eluded  good  bills  as  well  as  payments  in  cash ;  and,  secondly,  of  a 
bill  account,  which  related  exclusively  to  bills  which  had  been 
passed  by  one  house^  to  the  other,  and  which  were  all  ultimatelj 
dishonored.  The  result  was  that  on  the  cash  account  the  Brownes 
were  indebted  to  Caldwell  &  Co.  in  the  sum  of  40,716Z.,  and  that 
on  the  bill  account  Caldwell  &  Co.  had  received  from  the  Brownes 
bad  bills  to  the  amount  of  305,149/.  19«.  10<2.,  and  the  Browoes 
had  received  from  Caldwell  &  Co.  bad  bills  to  the  amount  of 
204,9102.  58.  Of  the  bad  bills  received  from  Caldwell  &  Co.  the 
Brownes  had  negotiated  bills  to  the  amount  of  196,5892.  6«.  4d, 
and  of  those  received  from  the  Brownes,  Caldwell  &  Co.  had  nego- 
tiated bills  to  the  amount  of  126,855Z.  ll^.  lOd.,  having  retained 
the  residue,  viz. :  178,2942.  8«.,  at  the  request  of  the  Brownes. 
All  the  bills  received  by  the  Brownes  were  discountable,  and  upon 
most  of  them  they  had  received  the  full  value,  and  Caldwell  &  Op* 
had  no  consideration  for  them  but  the  bad  bills  received  from  the 
Brownes.  All  the  bills  (or  nearly  so)  which  the  Brownes  had 
negotiated  were  proved  against  the  estate  of  Caldwell  &  Co.,  and 
by  far  the  greater  part  against  the  estate  of  the  Brownes  also ;  but 
to  a  large  amount,  viz.,  30,0002.,  the  Brownes  had  deposited  bills 
as  a  security  for  payment  of  a  much  smaller  sum,  so  that  the  proof 
against  them  in  respect  of  those  bills  was  only  for  the  sum  really 
_jj^  *due,  whereas  against  Caldwell  &  Co.  the  proof  was  for  the 

^  -^  whole  sum  payable  on  the  bills ;  and  the  consequence  of 
this,  and  of  the  unequal  negotiation  of  each  other's  bills,  was  that 
a  much  larger  sum  was  proved  against  Caldwell  &  Co.  in  respect 
of  bills  negotiated  by  the  Brownes,  than  against  the  latter  in  respect 
of  bills  negotiated  by  the  former.  Caldwell  &  Co.,  on  petition, 
claimed  the  right  to  prove  the  bills  which  still  remained  in  their 
hands,  in  order  to  be  reimbursed  the  difference.  But  Lord  Lough- 
borough, C,  said,  "  Till  Caldwell  &  Co.  pay  all  the  creditors  of 
Browne,  who  are  likewise  creditors  of  theirs,  20«.  in  the  pound,  they 
would  be,  by  proving,  sharing  with  the  creditors  of  Browne,  who 
are  likewise  creditors  of  theirs.  If  I  allow  this  petition  I  must  do 
two  things  that  are  quite  impossible.  I  must  hold  that  the  bank- 
ruptcy creates  a  debt  which  did  not  exist  antecedently,  and  I  most 
hold  that  the  same  debt  may  be  proved  twice."  The  proof  was 
confined  to  the  balance  of  the  cash  account  only.(6)  Where  a 
petition  was  presented  by  the  assignees  of  a  bankrupt,  the  object 

(b)  Ex  parte  Walker,  4  Ves.  373. 
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of  which  was  to  prove,  not  only  for  the  cash  balance  between  the 
two  bankrupts*  estates,  but  also  in  respect  of  the  dishonored  bills, 
upon  an  issue  of  cross  paper  dishonored  on  both  sides,  part  of  which 
having  been  negotiated,  was  proved  by  the  holders  against  both 
estates,  Lord  EUenborough,  C,  said,  ^^  Upon  consideration  of  the 
case  Ex  parte  Walker,  it  struck  me  that  there  were  but  two  ways 
of  taking  it  as  between  the  two  estates :  either  to  consider  all  the 
bills  as  struck  out  of  the  case  entirely,  as  issued  for  a  bad  purpose, 
like  gambling  transactions,  etc.,  upon  which  there  could  be  no  proof, 
or  to  consider  them  all  as  good  bills.  I  do  not  see  that  there  is  a 
middle  course."  The  order  was  pronounced  that  the  petitioners 
should  be  at  liberty  to  prove  the  cash  balance  only.(c)  In  the 
case  of  Ex  parte  Bawson,(<2)  Lord  Eldon  said,  ^^I  think  that  I 
argued  the  case  of  Ex  parte  Walker,  and  I  must  say  that  the 
speculations  about  paper  certainly  outran  the  grasp  of  the  wits  of 
the  courts  of  justice.  This  sort  of  circulating  medium  puzzled  as 
able  a  man  as  ever  sat  here,  Lord  Thurlow.  I  remember  the  first 
case  of  it.  It  was  then  small  in  amount,  one  bill  and  another.  He 
then  considered  the  acceptance  of  the  one  as  a  consideration  for 
the  other,  and  allowed  both  to  prove,  but  then  there  was  this 
difficulty,  that  it  lessened  the  fi^nd  for  paying  the  holder  of  the 
bill,  and  thus,  by  proving,  they  prejudiced  their  own  creditors. 
'''It  was  found  this  would  not  do:  and  then  it  was  said,  Mf  ^414(^0-1 
you  will  prove,  you  must  first  take  up  your  acceptance,' 
which  got  rid  of  the  objection  of  the  party  proving  in  competition 
with  his  own  creditor.  Then  came  those  houses  at  Liverpool  and 
Manchester,  drawing  on  one  another  to  the  amount  of  50,000Z. 
What  was  to  be  done  then  ?  The  court  was  puzzled  and  distressed. 
At  last,  however,  we  came  to  a  sort  of  anchorage  in  that  case,  Ex 
parte  Walker ;  I  have  no  difficulty  in  saying  that  I  never  under- 
stood it.  I  am  satisfied  that  though  no  doubt  the  court  understood 
that  judgment,  yet  none  of  the  counsel  did.  The  decision  was  this : 
that  whe^re  there  are  cross-bills  drawn  for  accommodation,  they  are 
all  to  be  thrown  out  of  the  account  on  both  sides,  and  it  is  to  be 
taken  as  if  it  were  a  cash  balance  only.  If  this  were  upon  the 
principle  that  applies  to  one  or  two  bills,  that  they  are  not  to  be 
proved  by  one  estate  against  the  other  till  all  the  creditors  of  both 
are  paid,  I  could  understand  it.     If  there  be  lOOOZ.  of  acceptances 

(c)  Ex  parte  Earle,  5  Yes.  833. 
{d )  1  Jacob  274. 
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on  the  one  side,  and  10,0002.  on  the  other,  Lord  Loaghboroagh 
says  that  they  are  not  to  be  regarded  at  all ;  that  it  is  all  chance 
how  the  two  estates  may  pay.     I  say  not ;  and  if  there  be  a  sur- 
plus of  one  estate  to  satisfy  the  other,  why  should  it  not  be  implied? 
Look  at  the  case  of  partnership ;  a  partner  cannot  prove  against 
the  estate  of  his  eo*partner,  so  as  to  affect  the  creditors  of  both, 
but  he  may  be  paid  his  demand  out  of  the  surplus,  if  there  is  any. 
I  do  not  see  why  the  same  rule  is  not  to  be  applied  here.    I  can- 
not bring  myself  to  think  that  the  case  of  Ex  parte  Walker  is  right, 
if  there  is  a  surplus."     In  the  following  case  there  were  no  cross- 
bills, but  dishonored  bills  on  one  side  were  struck  out  of  the  account 
Palmer  received  from  Williamson,  in  cash  and  bills,  64242.  9«.  8<2., 
and  Williamson  received  from  Palmer,  in  cash,  5824/.  199.  Id. 
Both  became  bankrupt.     Palmer  had  negotiated  the  bills,  some  of 
which,  drawn  by  Williamson,  to  the  amount  of  10982.,  were  refused 
acceptance,  and  were  proved  under  both  commissions.     Palmer's 
assignees  contended  that  1098{.  should  be  deducted  from  the6424{. 
9^.  8(2.,  which  would  reduce  the  sum  received  by  him,  and  would 
leave  a  balance  of  4982.  lOg.  4e2.  in  his  favor,  which  they  petitioned 
to  be  allowed  to  prove  against  Williamson's  estate.     Lord  Bldon, 
C,  after  considering  how  the  question  would  stand  in  case  the 
parties  had  not  become  bankrupt,  said,  ^^If  between  these  parties 
considered  as  solvent,  Williamson  is  entitled  to  say  Palmer  should 
not  have  the  4982.  until  he  had  restored  the  bill,  being  put  into 
his  hands  as  a  medium  of  raising  money,  and  the  first  obligar 
r'*'4541   ^^^^  ^^  upon  Palmer,  what  difference  does  the  bank- 
""ruptcy  make?    No  other  difference  than  this,  that  the  as- 
signees of  Williamson  protected  his  estate  against  any  liability  upon 
the  bill.     Palmer's  estate  is  entitled  to  a  dividend  upon  the  sum  of 
4982.,  that  is  in  order  to  keep  the  account  finally  right.     William- 
son's estate  is  entitled  to  retain  the  dividends  due  to  Palmer's 
estate,  to  the  extent  of  making  them  applicable  to  protect  the 
estate  of  Williamson  against  the  bill.'*     ^^To  alter  this  decision," 
added  his  lordship,  "  it  must  be  shown,  not  only  that  the  bills  were 
accepted  by  Ooodenough  (the  drawee),  but  that  they  were  accepted 
on  account  of  what  the  acceptor  owed  to  Williamson.  (6)    At  the 
time  of  the  bankruptcy  of  Lynn,  the  account  between  him  and  the 
petitioner  Read  stood  thus : — ^There  was  a  cash  balance  of  857^. 

(e)  Ex  parte  Metcalfe,  11  Yes.  404. 
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89.  4df.,  including  therein  a  sum  of  16082.  179.  5d.  for  preminma 
of  insurance,  and  commission  dae  from  Lynn  to  Read,  and  Lynn 
had  given  his  promissory  note  for  the  said  sum  of  1603Z.  179.  5(2. 
to  Read,  who  had  negotiated  it,  and  it  was  proved  under  the  com* 
mission.     Read  had  accepted  for  the  accommodation  of  Lynn  bills 
drawn  by  Lynn  to  the  amount  of  64442.  7$,  4d.,  none  of  which 
had  been  paid  at  the  bankruptcy,  and  they  were  proved  under  the 
commission.     Read  had  likewise  guaranteed  debts  of  Lynn  to  the 
amount  of  773Z.  I9.  5<2.,  but  had  not  at  the  bankruptcy  paid  any 
part  of  those  debts,  and  they  were  proved  under  the  commission. 
Lynn  had  given  three  bills  for  10002.  each,  drawn  by  him  on 
Stalker,  to  Read,  who  had  negotiated  them,  and  those  bills  were 
dishonored,  and  two  of  them  were  proved.     The  petitioner  being 
insolvent,  made  a  composition,  and  paid  the  holders  of  the  bills  ac- 
cepted for  Lynn's  accommodation,  and  the  parties  whose  debts  were 
guaranteed  a  composition  amounting  to  48932.  89.  8d,     The  peti- 
tion prayed  that  the  unpaid  bills  or  liabilities  might  be  excluded 
from  both  sides  of  the  account,  or  that  the  petitioner  might  debit 
Lynn's  account  with  the  cash  balance  of  35762.  89.  4(2.,  and  with 
the  balance  or  difference  between  the  amount  of  dividends  paid  by 
Lynn's  estate  upon  Stalker's  bills  and  Lynn's  promissory  note, 
and  the  amount  of  the  commission  paid  by  the  petitioner,  and  that 
he  might  be  admitted  to  prove  the  balance  of  the  account,  accord- 
ing to  the  declaration  of  the  court."     Sir  John  Leach,  V.-C. :  "It 
is  not  necessary  to  refer  to  Uz  parte  Walker  and  JEx  parte  Earle(/), 
inasmuch  as  the  act  of  49  Geo.  3  has  introduced  a  new  principle, 
by  which  cases  of  this  sort  must  now  be  tried.     By  this  act,  a 
surety  paying  after  the  bankruptcy  '''can  only  prove  against   ^*A^^^^ 
the  estate  of  the  bankrupt  where  the  creditor  has  not 
proved,  or  stand  in  the  place  of  the  creditor  on  the  bankrupt's 
estate,  where  the  creditor  has  proved,  and  there  cannot  be  double 
proof.     Let  the  case  of  the  accommodation  bills  be  first  tried  by 
this  principle.     Read  accepts,  for  the  accommodation  of  the  bank- 
rupt, bills  to  the  amount  of  64442.,  which  remain  wholly  unpaid 
at  the  time  of  the  bankruptcy.     These  bills  are  all  proved  by  the 
holders  under  the  commission,  and,  if  Read  were  now  to  pay  these 
bills,  it  would  form  no  ground  of  further  proof,  and  all  that  Read 
could  claim  would  be  to  have  the  benefit  of  the  proofs  already  made 

(f)  See  9upra. 
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upon  these  bills  against  the  estate.  With  respect  to  the  cash  bal- 
ance,  that  part  of  it  which  is  represented  by  the  promissory  note  of 
1608^.  is  already  proved  against  the  estate  by  the  holder  of  the 
note,  with  whom  the  petitioner  had  discounted  it,  and  the  actual 
payment  by  the  petitioner  could  not  give  him  a  larger  right  than  to 
have  the  benefit  of  that  proof.  THe  remainder  of  the  cash  balance 
is  more  than  covered  by  the  two  bills  of  Stalker,  which  have  been 
proved  against  the  bankrupt's  estate  by  the  holders  with  whom  the 
petitioner  negotiated  them.  It  is  hardly  necessary  to  refer  to  the 
debts,  amounting  to  7732.,  which  were  guaranteed  by  the  petitioner, 
but  which  have  been  proved  by  the  creditors  against  the  bankrupt's 
estate."  Petition  dismissed.(^)  The  latest  case  upon  this  intricate 
subject  is  Ex  parte  La  Fore8te,(A)  in  which  there  was  a  cash  balance 
between  two  bankrupt  houses,  and  an  account  of  mutual  accommo- 
dation bills  dishonored.  And  the  cash  balance  alone  was  admitted 
to  be  proved.  And  it  was  said  that  Lord.  Eldon's  dissatisfaction 
to  Ex  parte  Walker  applied  only  in  case  there  was  a  surplus  of  the 
estates ;  in  which  case,  as  between  two  partners,  afker  payment  of 
the  common  creditors  of  both,  the  equities  of  the  houses  should  be 
adjusted  out  of  the  surplus  estate.  This  decision  was  appealed 
from,  but  on  account  of  the  small  amount  of  the  estate  the  appeal 
was  not  prosecuted,  and  the  cases  seem  still  very  confused. 

Perhaps  the  result  is  that  when  the  bills  remain  in  the  hands  of 
the  bankrupts  the  cash  balance  is  the  debt,  but  when  they  have 
been  negotiated  the  doctrine  in  Ex  parte  Bead  applies. (t) 

*When  accommodation  bills  are  in  the  hands  of  a  third 
■-  -I  party,  for  a  valuable  consideration,  he  may  prove  the  whole 
of  each  bill  upon  the  estate  of  each  of  the  parties  to  it,  and  receive 
dividends  as  far  as  the  amount  due  to  him.(y) 

Before  the  6  Geo.  4,  c.  16,  interest  on  a  bill  was  not  provable 
unless  payable  on  the  face  of  ity{h)  and  no  interest  after  the  act  of 

(g)  Ex  parte  Read,  1  G.  &  J.  224. 

(A)  2  D.  &  C.  199 ;  1  M.  &  B.  363,  8.  c. 

(i)  See,  howeveri  the  new  enactment,  32  &  33  Vict.  c.  71,  &  31. 

\j)  Ex  parte  King,  Cooke's  B.  L.  177 ;  Ex  parte  Lee,  1  P.  WmB.  782 ;  Ex 
parte  Crossley,  3  Bro.  237 ;  Ex  parte  Bloxham,  6  Ves.  449,  600 ;  8  Ves.  531 ; 
Fentum  t>,  Pocock,  5  Taunt  192  (1  E.  C.  L.  R.) ;  1  Marsh.  14,  s.  c. ;  Jones  v. 
Hibbert,  2  Stark.  304  (3  E.  G.  L.  R.) ;  Bank  of  Ireland  o.  Beresford,  6  Dow 
233 ;  Ex  parte  Cama,  L.  R.,  10  Ch.  App.  686. 

U)  Ex  parte  Marlar,  1  Atk.  150. 
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bankrupto-y  could  be  proved  at  all.(Q  But  that  act(m)  enabled  the 
holder  to  prove  on  overdue  bills  or  notes  for  interest  down  to  the 
date  of  the  fiat  at  the  rate  usually  allowed  by  the  Court  of  Queen's 
Bench.(n)  The  late  general  act,  12  &  18  Vict.  c.  106,  s.  180,  al- 
lowed interest  at  42.  per  cent,  down  to  the  time  of  filing  the  petition. 
By  the  last  general  act,  82  &  83  Vict.  c.  71,  s.  36,  such  interest  is 
allowed  as  a  jury  might  have  allowed.(o) 

The  assignees  or  trustees  may  recover  interest  when  they  are 
plaintifis  in  an  action  as  if  no  bankruptcy  had  happened.(p) 

Other  expenses,  such  as  protesting,  re-exchange,  posting  and 
telegraphic  messages,  etc.,  if  recoverable  in  an  action  are  prov- 
able.(jr) 

Under  separate  adjudications  of  bankruptcy  against  different  par- 
ties to  a  bill  or  note,  the  holder  may  prove  the  whole  amount  of  the 
money  due  to  him  upon  the  bill  or  note  at  the  time  he  makes  his 
proof,  and  receive  dividends  under  each  upon  the  sums  proved  until 
he  shall,  together,  have  received  the  whole  amount.  ^^  In  cases  of 
bills  or  notes,*'  says  Lord  Hardwicke,  "where  there  is  a  drawer, 
and,  perhaps,  several  indorsers,  suppose  two  of  these  persons  become 
bankrupts,  the  owner  may  prove  his  *whole  debt  under 
each  commission  and  is  entitled  to  receive  satisfaction  out  ^  -^ 
of  both  estates  according  to  the  dividends  to  be  made,  and  keep  the 
bill(r)  until  he  has  received  satisfaction  for  his  whole  debt ;  for  he 
has  a  double  security,  and  it  is  neither  law  nor  equity  to  take  it 
from  him.  But  if,  before  the  bankruptcy  of  one,  or  before  the 
proof  is  tendered,  he  had  received  payment  of  part  from  the  other, 

(I)  Ex  parte  Moore,  2  Bro.  C.  C.  597. 

(m)  Sec.  57. 

(n)  As  to  sabseqaent  interest  while  there  was  a  sarplas,  see  13  Ves.  573 ; 
Ex  parte  Higginbotham  ;  Ex  parte  Paton,  1  G.  &  J.  332. 

(o)  As  to  interest  in  winding  up,  see  Hughes^  case,  L.  R.,  13  £q.  623. 

(p)  Pott  V.  Beavan,  7  M.  &  G.  604. 

(q)  Anon.,  1  Atk.  140  j  J5!r  parte  Moore,  2  Bro.  C.  C.  597 ;  Ex  parte  Hoff- 
man, Co.  B.  L.  194 ;  Francis  v,  Rucker,  Ambler  672.  In  the  first  and  last  of 
these  cases,  the  expenses  had  been  incurred  after  the  act  of  bankruptcy  and 
before  the  commission :  Prehn  v,  Liverpool  Bank,  L.  R.,  5  Ex.  92 ;  39  L.  J. 
41. 

(r)  In  re  Joint  Stock  Disc.  Co.,  L.  R.,  10  £q.  11. 
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he  could  only  have  proved  the  residue  under  the  latter-  bankruptcy, 
as  the  form  of  proving  his  debt  shows,  because  no  more  would  re- 
main due  to  him."(«)  And  not  only  if  any  part  of  a  bill  have 
been  received  by  the  holder,  before  he  have  actually  proved  it  upon 
the  estate  of  a  party,  but  even  if  a  dividend  under  another  com- 
mission have  been  merely  declared,  he  can  only  prove  for  the  resi- 
due. (£) 

Where  an  estate  was  bankrupt  both  in  England  and  in  a  foreign 
country,  and  the  holder  of  a  bill  had  received  a  dividend  in  such 
foreign  country,  he  was  not  allowed  to  prove  again  here  until  all 
the  creditors  had  received  a  dividend  after  the  foreign  rate.(ii) 

Where  the  creditor  knowingly  holds  the  joint  and  separate  security 
of  partners  for  the  same  debt,(2;)  he  could  not  in  general  prove 
both  on  the  joint  and  separate  e8tate.(y)  The  application  of  this 
rule  to  bills  on  which  there  were  the  names  of  two  firms,  in  which 
firms  were  common  partners,  was  involved  in  great  nncertainty.(2) 
Upon  principle  it  should  seem  that  in  such  cases  there  should  be 
double  proof.  Accordingly  by  statute  82  &  33  Vict.  c.  71,  s.  37, 
repealing  a  somewhat  similar  enactment  in  the  24  k  25  Vict.  c.  134, 
8.  152,  it  is  enacted,  '^  If  any  bankrupt  is,  at  the  time  of  adjudica- 
tion, liable  in  respect  of  distinct  contracts  as  member  of  two  or 
more  distinct  firms,  or  as  a  sole  contractor  and  also  as  the  member 
of  a  firm,  the  ""circumstances  that  such  firms  are  in  whole 
^  -^  or  in  part  composed  of  the .  same  individuals,  or  that  the 
sole  contractor  is  also  one  of  the  joint  contractors,  shall  not  pre- 

(«)  Ex  parte  AVildman,  1  Atk.  109 ;  2  Ves.  113,  s.  o. ;  JBxparU  Par,  M  Vea. 
65  ;  1  Rose  76,  s.  c. ;  Ex  parte  Tajler,  1  De  G.  &  J.  112 ;  26  L.  J.,  Bank.  58. 

(0  Copper  p.  Pepye,  1  Atk.  106  j  Ex  parte  Leers,  6  Ves.  644 ;  Ex  parte 
The  Royal  Bank  of  Scotland,  19  Ves.  310;  Ex  parU  Worrall,  1  Cox  309? 
see,  however.  In  re  Gibson  and  Johnson,  cited  19  Yes.  311,  and  Ex  pe^rie  De 
Tastet,  1  Rose  16. 

(tt)  Ex  parte  Wilson,  L.  R.,  7  Ch.  Ap.  490. 

(«)  Ex  parte  Henton,  De  Gex  550. 

(y)  See  the  judgment  of  Lord  Justice  Turner  in  Ex  parte  Goldsmith,  25  L. 
J.,  Bank.  26.  But  see  also  Ex  parte  Thornton,  28  L.  J.,  Bank.  4,  where 
double  proof  was  allowed,  and  it  was  said  that  the  rale  against  it  is  a  techni- 
cal rule  not  to  be  extended. 

(%)  See  the  authorities  collected  in  Ex  parte  Goldsmid,  25  L.  J^  Bank.  25 ; 
1  De  G.  &  J.  257,  s.  c. 
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vent  proof  in  respect  of  such  contracts  against  the  properties  re- 
spectively liable  upon  sach  contract8."(a) 

Where  a  creditor  proves  a  debt,  and  holds  certain  bills  of  ex- 
change or  promissory  notes,  as  securities,  if  any  of  them  be  after- 
wards paid  to  him,  the  amount  of  such  payment  must  be  expunged 
from  the  proof,  and  the  future  dividends  will  be  paid  on  the  residue 
only.(6)  Where  a  creditor  holds  a  bill  as  a  security  for  a  smaller 
sum  than  the  amount  of  the  bill,  he  may  prove  against  any  parties 
to  the  bill  (except  against  the  party  who  deposited  the  bill  with  him) 
for  the  whole  amount  of  the  bill,  provided  he  do  not  receive  more 
than  twenty  shillings  in  the  pound  on  the  debt  due  to  him  from  the 
depositor  of  the  bill.(e?) 

A  holder  who  has  bought  up  the  notes  or  Acceptances  of  the 
bankrupt  after  the  bankruptcy  will  be  admitted  to  prove,(<l)  pro- 
vided that  at  the  time  of  the  bankruptcy  they  were  in  the  hands  of 
a  person  entitled  to  prove.(«) 

(a)  Ex  parte  Honey,  L.  R.,  7  Ch.  Ap.  178 ;  41  L.  J.,  Bank.  9. 

(b)  Ex  parte  Smith,  Cook's.  B.  L.  175,  191 ;  Ez  parte  Barratt,  1  Glyn  &  J. 
327  *,  Ex  pa,rte  Bloxham,  Cook^s  B.  L.  176  ;  Ex  parte  Burn,  2  Rose  55 ;  Ex 
parte  RuJQTord,  1  G.  A  J.  41 ;  Ex  parte  Brett,  40  L.  J.,  Bank.  65  ;  In  re  Barned's 
Bank,  L.  R.,  10  Chan.  App.  198.  See  further,  as  to  the  mode  of  dealing  with 
bills  which  have  been  deposited  as  a  security,  Ex  parte  Baldwin,  19  Yes. 
230;  Ex  parte  Towgood,  19  Yes.  229;  Ex  parte  Rushworth,  10  Yes.  419; 
Ex  parte  Rufford,  1  G.  &  J.  41 ;  Ex  parte  Brown,  1  G.  &  J.  407.  As  to  proof 
by  one  partner  against  the  estate  of  his  co-partner  for  any  debt  in  respect  of 
the  partnership,  see  Ex  parte  Maude,  2  Chan.  App.,  L.  Rep.  550.  As  to 
secured  creditors  in  general,  see  s.  40 ;  and  Ex  parte  Jacobs,  L.  R.,  17  Eq. 
575 ;  Ex  parte  Ashworth,  L.  R.,  18  £q.  705.  Money  paid  into  court  in  order 
to  obtain  leave  to  appear  makes  the  bill  holder  a  secured  creditor :  Ex  parte 
Banner,  L.  R.,  9  Chan.  App.  379.  A  secured  creditor  in  the  case  of  a  de- 
ceased insolvent  or  the  winding  up  of  a  company  can  now  only  prove  on  the 
balance  :  38  &  39  Yict.  c.  7%,  s.  10. 

(c)  Ex  parte  King,  Co.  B.  L.  177  ;  Ex  parte  Crossley,  3  Bro.  C.  C.  237  ;  Co. 
B.  L.  177,  s.  c. ;  Ex  parte  Bloxham,  5  Yes.  499  ;  see  Ex  parte  Reader,  Buck 
381 ;  Ex  parte  Philips,  1  M.,  D.  &  D.  232. 

(d)  Ex  parte  Lee,  1  P.  Wms.  782 ;  Ex  parte  Atkins,  Buck  479 ;  Ex  parte 
Deey,  2  Cov.  423 ;  Ex  parte  Brymer,  Co.  B.  L.  187 ;  Ex  parte  Thomas,  1 
Atk.  73 ;  Joseph  v,  Orme,  2  N.  R.  180 ;  Mead  v,  Braham,  3  M.  &  Sel.  91 ; 
Cowley  ».  Dunlop,  7  T.  R.  565  ;  Houle  v,  Baxter,  4  East  177. 

(e)  Ex  parte  Rogers,  Buck  490 ;  see  Ex  parte  Dickinson,  3  D.  &  C.  520 ; 
Ex  parte  Bolton,  1  M.  &  Bli.  412.     See  the  chapter  on  Transfer. 

42 
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If  a  trader  deny  himself  to  the  holder  of  a  bill  on  ihe 
■-  -I  '^'morning  of  the  day  when  it  is  payable,  though  the  trader 
pay  it  the  same  day,  thatMs  an  act  of  bankruptcy.(/) 

A  bill  of  exchange  is  a  chattel,  the  fraadalent  transfer  of  which 
was  an  act  of  bankruptcy  within  the  6  Geo.  4,  c.  16,  s.  3,(^)  and 
within  the  12  &  18  Vict.  c.  106,  s.  67 ;  and  a  fraudulent  transfer 
of  a  bill  of  exchange  is  also  clearly  an  act  of  bankruptcy  within 
the  recent  act  82  &  83  Vict.  c.  71,  s.  6. 

A  bill  of  exchange  may  be  a  good  petitioning  creditor's  debt, 
though  it  be  not  due,  and  that  against  the  drawer,  though,  after 
the  bankruptcy,  it  be  duly  presented  and  paid  by  the  acceptor.(A) 
A  bill  taken  up  by  the  drawer,  after  the  acceptor  has  committed 
an  act  of  bankruptcy,  but  before  adjudication,  will  constitute  a 
good  petitioning  creditor's  debt.(t)  Interest  cannot  be  reckoned 
for  this  purpose  as  part  of  the  debt,  unless  made  payable  on  the 
face  of  the  bilL(A;) 

Though  a  bill  be  for  the  exact  sum  of  50Z.,  and  not  due  at  the 
time  of  the  act  of  bankruptcy,  the  rebate  of  interest  will  not  make 
it  an  insufficient  petitioning  creditor's  debt.(Z) 

Where  there  is  a  specific  exchange  of  accommodation  acceptances, 
and  before  the  bills  are  at  maturity  one  of  the  parties  commits  an 
act  of  bankruptcy,  it  has  been  held  that  the  bankrupt's  acceptance 
is  not  a  sufficient  debt  to  support  a  commission  until  the  petitioning 
creditor  has  paid  his  own  acceptance. (m)  Where  an  acceptor,  for 
the  accommodation  of  the  bankrupt  before  an  act  of  bankruptcy, 
paid  the  amount  after  an  act  of  bankruptcy,  it  was  formerly  held 
that  this  payment,  being  after  an  act  of  bankruptcy,  did  not  support 

(/)  Colkett  V,  Freeman,  2  T.  R.  69 ;  and  see  Bleasbj  o.  Crossley,  2  C.  & 
P.  213  (12  E.  C.  L.  R.). 

( g)  Gumming  v.  Bailey,  6  Bing.  363  ;  4  Moo.  &  P.  36,  s.  c. 

(A)  Ex  parte  Douthat,  4  B.  &  Aid.  67  (6  £.  0.  L.  R.) ;  and  see  32  &  33  Vict 
<}.  71)  B.  31.  But  a  bill  at  maturity  must  be  presented,  and  due  notice  given 
to  the  drawer,  or  it  will  not  constitute  a  good  petitioning  creditor's  debt 
against  him  :  Cooper  v.  Maohin,  1  Biug.  426  (8  £.  C.  L.  R.) ;  8  Moo.  536,  s.  c. 

(t )  Ex  parte  Cyrus,  L.  R.,  5  Ch.  App.  177.  The  release  of  the  bankrupt 
dates  from  the  order  of  discharge,  and  not  from  the  adjudication :  Jones  0. 
Hill,  L.  R.,  5  Q.  B.  30. 

(k)  Cameron  v.  Smith,  2  B.  &  Aid.  305;  In  re  Burgess,  8  Taunt  660;  2 
Moo.  745 ;  Buck  412. 

(I)  Brett  V.  Levett,  13  East  213 ;  1  Rose  112,  s.  c. 

(m)  Sarratt  v.  Austin,  4  Taunt  200 ;  2  Rose  112,  s.  c. 
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« 

the  commi88ion.(n)  A  bill  or  note  which  could  not  be  saed  on  at 
law,(o)  or  against  law  proceedings  on  *whioh  equity  will  .-^  ,^^-, 
enjoin,  is  not  a  good  petitioning  creditor's  debt.(r)  ■-        -^ 

It  was  at  one  time  doubtful  whether  if  a  bill  existing  before  the 
act  of  bankruptcy  were  indorsed  to  the  petitioning  creditor  after 
the  act  of  bankruptcy,  the  indorsee  would  be  entitled  to  a  commis- 
8ion.(9)  But  it  is  now  clear  that  before  the  late  statute  32  &  38 
Vict.  c.  71,  8.  6,  such  a  debt  was  sufficient.  The  debt  on  which 
the  fiat  was  issued  must  have  existed  before  the  act  of  bankruptcy, 
but  need  not  have  existed  in  the  petitioning  creditor  before  it ;  the 
indorsee  represents  his  indorser.(^)  But  it  must  appear  that  there 
was  a  good  petitioning  creditor's  debt  in  the  petitioner  at  the  time 
of  the  petition,  and  therefore  it  must  be  shown  that  the  bill  or  note 
was  indorsed  to  the  petitioner  before  he  petition ed.(u)  If,  at  the 
time  of  the  act  of  bankruptcy  and  at  the  time  of  the  petition,  a  bill 
given  to  a  creditor  were  outstanding  in  the  hands  of  an  indorsee, 
neither  the  original  debt  due  to  the  creditor  nor  the  bill  will  enable 
the  original  creditor  to  support  a  petition.(2;)  When  a  bill  or  note 
is  given  to  the  wife  dum  soluj  the  husband  alone  may  petition.(^) 

(n)  Ex  parte  Holding,  1  G.  &  J.  97.    But  see  now  32  &  33  Vict.  o.  71,  b.  31. 

(o)  Riohmond  v,  Ileapy,  1  Stark.  202;  Buokland  v,  Newsame,  1  Taant 
477 ;  1  Camp.  474,  s.  c.    Bat  see  now  32  &  33  Vict  71,  s.  31. 

(r)  Ex  parte  Page,  1  G.  &  J..100. 

(s)  Ex  parte  Lee,  1  P.  Wms.  782. 

(t)  Ex  parte  Thomas,  1  Atk.  73  ;  Anon.,  2  Wils.  135 ;  Binglej  v.  Maddison, 
1  Go.  B.  L.  32  ;  Glaister  v.  Hewer,  7  T.  R.  498.  Before  the  year  1806  the 
petitioning  creditor's  debt  must  have  existed  before  any  act  of  bankruptcy, 
on  the  principle  that  a  man  who  has  committed  an  act  of  bankruptcy  has  no 
power  to  contract  so  as  to  bind  his  estate.  But  it  was  provided  by  the  46 
Geo.  3,  c.  135,  s.  5,  that  the  commission  should  not  be  defeated  by  an  act  of 
bankruptcy  prior  to  the  petitioning  creditor's  debt,  of  which  act  of  bankruptcy 
the  petitioning  creditor  had  no  notice.  That  statute  is  repealed  by  the  6  Geo. 
4,  c.  16 ;  the  19th  section  of  which  latter  act,  and  the  12  &  13  Vict  c.  106, 
8.  88,  provide  that  no  commission  shall  be  invalidated  by  any  act  of  bank- 
ruptcy prior  to  the  petitioning  creditor's  debt,  provided  there  be  a  sufficient 
act  of  bankruptcy  after  it. 

According,  therefore,  to  the  latter  statute,  notice  to  the  petitioning  creditor 
of  the  prior  act  of  bankruptcy  is  in  many  cases  immateriaL 

(u)  Rose  V.  Roworoft,  4  Camp.  245. 

(x)  Ex  parte  Botten,  1  Mont.  &  Bl.  412 ;  Ex  parte  Magnus,  11  L.  J., 
Bank.  32. 

( y)  Ex  parte  Barber,  1  G.  &  J.  1 ;  M^Neilage  v,  Holloway,  1  B.  &  Aid* 
218. 


460  BANKRUPTCY   OF   PARTIES   TO  A  BILL   OR   NOTB. 

Tbe  petitioning  creditor's  debt  must  in  all  cases,  before  tbe  recent 
acts  24  &  25  Vict.  c.  134,  and  82  &  83  Vict.  c.  71,  have  been  con- 
tracted,  or  must  have  existed,  while  the  bankrupt  was  a  trader.(2) 
But  this  necessity  no  longer  remains. 

The  date  appearing  on  the  bill  has  been  held  primd  facie 
L  J  *evidence  that  it  existed  before  the  act  of  bankruptcy.(a) 
But  when  in  an  action  by  assignees  of  a  bankrupt,  they  produce  a 
bill  or  note  of  the  bankrupt  as  evidence  of  a  petitioning  creditor's 
debt,  they  must  show  by  extrinsic  evidence  that  the  instrument  ex- 
isted before  the  act  of  bankruptcy.(6)  From  the  date  of  the  draw- 
ing or  making  date  of  an  indorsement  cannot  be  inferred.(<?) 

Though  the  distinction  between  the  trader  and  non-trader  has 
been  for  many  purposes  abolished,  yet  for  some  purposes  it  still 
exi8ts.(6?) 

A  course  of  drawing  and  redrawing  bills  of  exchange  for  the 
sake  of  the  profit  is  a  trading  within  the  bankrupt  laws.  Thus, 
where  A.  was  agent  for  several  regiments  for  the  space  of  six  years, 
and  drew  bills  upon  B.,  who  was  likewise  an  agent  in  Dublin,  to 
the  amount  of  281,0007.  and  upwards,  and  B.  redrew  to  the 
amount  of  290,O00Z.  and  upwards  on  A.,  but  there  was  no  commis- 
sion money  allowed  on  either  side,  it  was  held  that  a  drawing  and 
redrawing  such  large  sums,  and  a  continuation  of  it,  was  a  trading, 
though  no  commission  money  was  allowed  on  either  side,  and  not^ 
withstanding  a  loss  ensued  by  these  transactions  to  the  bankmpt.(^) 
But  the  mere  circumstance  of  drawing,  accepting,  or  indorsing 

(z)  Bailie  v.  Grant,  9  Bing.  121  (23  E.  0.  L.  R.). 

(a)  See  antet  chapter  on  Evidence;  Goodtitle  v.  Milborn,  2  M.  &  W.  853; 
Sinclair  v.  Baggaley,  4  M.  &  W.  312 ;  Smith  v.  Battens,  1  Mood.  &  B.  341; 
Taylor  v.  Kinloch,  1  Stark.  175  (2  E.  C.  L.  R.) ;  Obbard  v.  Betham,  M.  k  M. 
483;  Potez  V,  Glossop,  2  Exch.  195;  Davis  v.  Lowndes,  7  Scott,  N.  R.  195; 
Malpas  V.  Clements,  19  L.  J.,  Q.  B.  435. 

(6)  Wright  V.  Lainson,  2  M.  &  W.  739 ;  6  Dowl.  146,  s.  c. ;  and  see  Ander 
son  V.  Weston,  6  Bing.  N.  C.  296  (37  E.  C.  L.  R.) ;  8  Scott  583,  s,  c. ;  Fletcher 
V.  Manning,  12  M.  &  W.  571. 

(c)  Rose  V.  Rowcroft,  4  Camp.  245 ;  Cowie  r.  Harris,  M,  &,  M.  141. 

(d)  See  32  &  33  Vict.  c.  71,  ss.  6,  15,  95. 

(e)  Richardson  v.  Bradshaw,  1  Atk.  128  ;  Hankey  9.  Jones,  Cowp.  745;  1 
Mont.  22 ;  and  see  Inglis  v.  Grant,  5  T.  R.  530,  and  Ex  parte  Bell,  15  Vee. 
356. 
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bills,  or  even  an  occasional  drawing  or  redrawing,  for  the  sake  of 
profit,  will  not  make  a  man  a  trader(/)  within  the  bankrupt  laws. 

The  bankrupt  act,  12  &  13  Vict.  c.  106,  s.  125,  now  repealed, 
following  a  series  of  statutes  from  the  time  of  James  I.,  enacted 
that  if  at  the  time  of  the  bankruptcy  the  bankrupt  have,  by  the 
consent  of  the  true  owner,  in  his  possession,  order,  or  disposition, 
any  goods  or  chattels  *  whereof  he  was  reputed  owner,  or  r*4go-| 
whereof  he  had  taken  upon  himself  the  sale,  alteration,  or 
disposition  as  owner,  the  court  shall  have  power  to  order  them(A) 
to  be  sold  for  the  benefit  of  the  creditors. 

This  section  applied  not  only  to  things  in  possession  but  to  things 
in  action,  as  bonds,  policies,  and  other  debt8.(i) 

The  share  of  a  dormant  partner  does  not  pass  to  the  trustee  in 
bankruptcy  under  the  reputed*  ownership  clause.(A:)  But  the  claim 
of  a  lender  who  is  to  have  a  share  of  the  profits,  and  who  would 
formerly  have  been  deemed  a  dormant  partner,  is  postponed  to  the 
claims  of  other  creditors  where  the  debtor  becomes  bankrupt,  or 
dies  in  insolvent  circumstances.(7) 

The  recent  statute,  32  &  33  Vict.  c.  71,  repealing  all  former  pro- 
visions on  the  subject,  confines  the  doctrine  of  reputed  ownership 
to  bankrupts  being  traders.(7n) 

It  further  takes  out  of  the  operation  of  the  clause  all  things  in 
action,  except  debts  due  to  the  bankrupt  in  the  course  of  his  trade. 

Where  a  creditor  assigns  a  trade  debt  not  assignable  at  law,  and 
then  becomes  &  bankrupt,  the  general  rule  is  that  the  debt  so  as- 
signed passes  nevertheless  to  the  trustees  in  bankruptcy,  as  being 
in  the  order  and  disposition  of  the  bankrupt  with  the  consent  of 
the  true  owner,  unless  the  debtor  have  had  notice  of  the  assignment. 

(f )  Hankej  v,  Jones,  Cowp.  745  ;  see  Hamson  v.  Harrison,  2  Esp.  555. 

(h)  The  alteration  in  the  wording  of  this  section  first  introduoed  the  ne- 
cessity of  an  order.  But  no  reference  to  the  necessity  of  any  order  appears 
in  the  existing  enactment,  32  k  33  Vict.  c.  71,  s.  15  ;  and  therefore,  it  is  con- 
ceived, the  old  law  is  restored  in  this  respect,  and  that  no  order  is  now  re- 
quired. 

(i)  Ryall  u.  Rolle,  1  Ves.  348 ;  1  Atk.  165,  s.  c. 

\k)  Reynolds  v,  Bowley,  L.  R.,  2  Q.  B.  474 ;  36  L.  J.  247. 

(2)  28  &  29  Vict.  o.  86,  s.  5 ;  In  re  Ramsden,  40  L.  J.,  Bank.  89. 

(m)  Sec.  15. 
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It  is,  however,  sufficient  if  the  assignee  of  the  debt  do  all  he  can 
to  give  notice,  or  despatch  a  notice,  before  the  bankruptcy,  though 
it  be  not  received  by  the  debtor  till  after  the  bankniptcy.(n)  It 
has  been  held  that  a  debt  in  order  to  pass  to  the  assignees  urithin 
this  section  must  have  been  unconscientiouslt/  allowed  to  remain  in 
the  disposition  of  the  bankrupt.(o) 

The  debtor's  knowledge  of  the  assignment  is  not  necessary  where 
r*4B^1  ^  i^egotiable  bill  or  note  is  indorsed  or  transferred,  *for  the 
legal  title  to  the  debt  is  conveyed  by  the  indorsement  or 
delivery.  But  if  a  trader,  who  afterwards  becomes  bankrupt,  in- 
dorses a  bill  or  note  not  negotiable,  unless  the  debtor  have  had  notice, 
the  bill  or  note  passes  to  the  bankrupt's  assignees  by  reputed 
ownership.(p) 

Bills  or  notes  may  pass  to  the  trustees  of  a  trader  under  the 
clause  of  reputed  ownership.(^)  A  person  having  three  bills  of  ex- 
change applied  to  a  country  banker,  with  whom  he  had  had  no  pre- 
vious dealings,  to  give  for  them  a  bill  on  London  for  the  same 
amount ;  and  the  bill  given  by  the  banker  was  afterwards  dishon- 
ored :  held  that  this  was  a  complete  exchange  of  securities,  and 
that  trover  would  not  lie  for  the  three  bills  of  exchange ;  and  that 
tf  the  exchange  had  not  been  complete^  still  that,  the  banker  having 
become  a  bankrupt,  and  the  three  bills  having  come  to  the  posses- 
sion of  his  assignees  must  be  c&nsidered  as  goods  and  chattels  in  ike 
order  and  disposition  of  the  bankrupt^  at  the  time  of  the  bankruptcy^ 
within  the  meaning  of  the  bankrupt  act.  "  These  bills,"  says  Ab- 
bott, C.  J.,  ''  being  negotiable  securities,  of  which  the  bankrupts 
might  dispose,  and  having  remained  in  their  possession  till  the  time 
of  the  bankruptcy  and  so  come  to  their  assignees,  are,  in  my  opinion, 
within  the  operation  of  the  statute.  It  has  been  held  that  debts  are 
within  the  statute;  if  so,  d  fortiori  bills  of  exchange  must  be."(0 

(n)  Belcher  p.  Bellamy,  17  L.  J.,  Exch.  219  j  2  Exch.  303,  s.  c.  See  Brewin 
V.  Short,  5  E.  &  B.  227  (85  E.  C.  L.  R.) ;  24  L.  J.  Q.  B.  297,  s.  c. 

(o)  See  Joy  v.  Campbell,  1  Sch.  &  Lef.  336,  and  Load  t7.  Green,  15  M.  &  W. 
216 ;  Hamilton  v.  Bell,  10  Exch.  545. 

(p)  Belcher  v,  Campbell,  8  Q.  B.  1  (55  E.  C.  L.  R.). 

(q)  12  iSb  13  Vict.  c.  106,  8.  125. 

(r)  Hornblower  v.  Proud,  2  B.  &  Aid.  327.  See  Bryson  v.  Wylie,  1  B.  <k 
P.  83,  n.  As  to  accommodation  bills  in  the  hands  of  the  party  for  whose 
accommodation  they  were  accepted,  see  Wallace  v.  Hardaore,  1  Camp.  46. 
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But  a  bill  or  note  in  the  hands  of  an  agent  for  a  specific  purpose 
does  not  pass  to  his  trustees  by  reputed  ownership.(8) 

Bills  remitted  to  an  agent  as  a  factor  or  banker  and  entered  short 
while  unpaid,  or  paid  in  generally,  for  the  amount  to  be  received(^) 
by  such  banker,  or  for  any  other  specific  purpo8e,(w)  and  not  dis- 
counted or  treated  as  cash,  are  considered  as  still  in  the  possession 
of  the  principal ;  and,  therefore,  in  case  of  the  bankruptcy  of  such 
agent,  banker  or  factor,  they  do  not  pass  'to  his  assignees,  but  must 
be  returned  to  the  principal,  subject  to  such  lien  as  *the  r-^^f^^-, 
agent  may  have  upon  them.  "Every  man,"  says  Lord  ^  -■ 
Ellenborough,  "who  pays  bills  not  due  into  the  hands  of  his 
banker,  places  them  there,  as  in  the  hands  of  his  agent,  to  obtain 
payment  of  them  when  due.  If  the  banker  discount  the  bill  or  ad- 
vance money  upon  the  credit  of  it,  that  alters  the  case ;  he  then 
acquires  the  entire  property  in  it  or  has  a  lien  on  it,  pro  tantOj  for 
his  advance. "(a?) 

And  the  law  is  the  same  though  the  amount  of  the  bills  be 
entered  by  the  banker  in  the  cash  column  of  the  ledger  and  pass- 
book, and  though  the  banker  pay  them  away  or  discount  them  at 
hid  discretion. 

A  Customer  was^  in  the  habit  of  indorsing  and  paying  into  his 
banker's  hands  bills  not  due,  which,  if  approved,  were  immediately 
entered  as  bills  to  his  credit  to  the  full  amount,  and  he  was  then  at 
liberty  to  draw  for  that  amount  by  checks  on  the  bank.  The  cus- 
tomer was  charged  with  interest  upon  all  cash  payments  to  him 

(s)  Bruce  v.  Hurlj,  1  Stark.  23  (2  E.  G.  L.  R.) ;  Belcher  v,  Campbell,  8  Q. 
B.  1  (55  E.  C.  L.  R.) ;  see  Took  v,  Hollingworth,  5  T.  R.  215. 

(i)  See  Jombart  v,  Woollett,  2  M.  <Sb  C.  389 ;  Ex  parte  Edwards,  11  L.  J., 
Bank.  36. 

(u)  Belcher  v.  Campbell,  8  Q.  B.  11  (55  E.  C.  L.  R.). 

(z)  Giles  V,  Perkins,  9  East  12 ;  see  Ex  parte  Dumas,  1  Atk.  232 ;  2  Yes. 
sen.  582,  s.  c. ;  Zinck  v.  Waller,  2  W.  Bl.  1154 ;  Bolton  p.  Puller,  1  B.  &  P. 
539;  Ex  parte  Sargeant,  1  Rose  153 ;  Ex  parte  Sellers,  18  Ves.  229,  s.  p.  ; 
Ex  parte  Pease,  1  Rose  232 ;  Ex  parte  Wakefield  Bank,  1  Rose  242 ;  Carstairs 
V.  Bates,  3  Camp.  301 ;  Ex  parte  M'Gae,  2  Rose  376 ;  Ex  parte  The  Leeds 
Bank,  1  Rose  254 ;  19  Yes.  25,  s.  c. ;  Ex  parte  Row  ton,  17  Yes.  426 ;  1  Rose 
15,  s.  c. ;  Ex  parte  Buchanan,  1  Rose  280 ;  2  Rose  162 ;  Ex  parte  Waring,  2 
Rose  182.  Sums  retained  by  a  banker  to  meet  acceptances  are  not  within 
order  and  disposition  of  customer  if  bankrupt :  Ex  parte  Kempe,  L.  R.,  9 
Chan.  Ap.  383. 
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from  the  time  when  made,  and  upon  all  payments  by  bills  from  the 
time  when  they  were  due  and  paid,  and  had  credit  for  interest  npon 
cash  paid  into  the  bank  from  the  time  of  the  payment,  and  upon 
bills  paid  in  from  the  time  when  the  amount  of  them  was  receiTed. 
The  bankers  paid  away  such  bills  to  their  customers  as  they  thought 
fit.  The  bankers  having  become  bankrupts,  it  was  held  that  the 
customer  might  maintain  trover  against  their  assignees  for  bills 
paid  in  by  him  and  remaining  in  specie  in  their  hands,  the  cash  bal- 
ance, independently  of  the  bills,  being  in  favor  of  the  customer  at 
the  time  of  the  bankruptcy ;  Bayley,  J.,  observing,  *^  It  has  been 
argued  for  the  defendants  that  we  must  infer  an  agreement  to  have 
been  made  between  the  banker  and  his  customer  that,  as  soon  as 
bills  reached  the  hands  of  the  banker,  the  property  should  be 
changed.  Undoubtedly,  if  there  were  any  such  bargain,  the  de- 
fendants would  be  entitled  to  our  judgment;  but  if  there  be  no 
such  bargain,  then  the  case  of  customer  and  banker  resembles  that 
of  principal  and  factor ;  and  the  bills  remaining  in  the  banker's 
hands  in  specie  will,  notwithstanding  *the  -  bankruptcy  of 
'-  -'  the  banker,  continue  the  property  of  the  customer.  Though 
the  amount  of  the  bills  was  carried  into  the  cash  column,  it  does 
not  follow  that  the  customer  assented  to  their  being  considered  as 
cash. ''(2)  The  assignees  may  be  restrained  by  injunction  from  ne- 
gotiating the  bills.(a) 

When  and  to  what  extent  securities  or  remittances,  in  the  hands 
of  an  acceptor  who  afterwards  becomes  bankrupt,  are  available  in 
favor  of  the  holder  of  the  bill  is  a  question  involving  many  diffi- 
culties, and  it  has  accordingly  given  occasion  to  much  discussion. 

These  questions  can  seldom  arise  except  when  both  drawer  and 
acceptor  are  insolvent,  for  it  is  a  matter  of  indifference  to  the  bill 
holder  from  what  parties  or  funds  he  receives  payment.(i) 

(z)  Thompson  v.  Giles,  2  B.  &  C.  422  (9  E.  C.  L.  R.) ;  3  Dowi.  &  R.  733, 
8.  c,  Ex  parte  Barkworth,  27  L.  J.,  Bank.  5. 

(a)  The  share  of  a  dormant  trading  partner  is  not,  as  we  have  seen,  in  the 
order  and  disposition  of  his  00-partner  within  the  statute :  Ex  parte  J  omhtat, 
oor.  Vice-C,  Deo.  1836 ;  Reynolds  v.  Bowley,  in  error,  2  L.  R.,  Q.  B.  474 ; 

36  L.  J.  247.    . 

(b)  The  original  and  leading  case  on  the  subject  is  Ex  parte  Waring,  19 
Yes.  345.  The  complicated  facts  of  that  case,  so  far  as  they  are  mjiterial  to 
the  question  now  under  consideration,  are  clearly  stated  by  the  Master  of  the 
Rolls  in  New  Zealand  Banking  Company,  4  L.  R  ,  £q.  26. 
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The  general  rule  of  law,  as  established  by  recent  decisions,  seems 
to  be  that  when  both  the  drawer  and  the  acceptor  of  a  bill  become 
bankrupt,  and  bills,  securities  or  funds  have  been  remitted  by  the 
drawer  to  the  acceptor,  and  specifically  appropriated  to  cover  the 
acceptor's  liability  on  his  acceptance,  the  holder  of  the  bill  may 
avail  himself  of  them ;  they  do  not  belong  to  the  acceptor's  general 
creditors,  and  do  not  pass  to  his  assignees  or  trustees  in  bankruptcy. 

Although  this  principle  applies  most  frequently  in  case  of  actual 
bankruptcy,  yet  it  is  not  essential  to  its  application  that  the  insol- 
vency should  have  been  judicially  ascertained  by  an  adjudication  in 
bankruptcy.  It  is  enough  if  the  parties  are  practically  insolvent.((?) 
The  securities  need  not  be  deposited  by  a  party  to  the  bill ;  it  will 
suffice  if  the  depositor  be  liable  in  respect  of  the  transaction  for 
*which  the  bill  was  drawn.(d)  To  fall  within  this  rule,  the  ^^  .^p-, 
holder  must  be  entitled  to  prove  against  both  the  insolvent  ^  -■ 
estates ;  where  therefore  the  bill  had  been  dishonored  for  non-accept- 
ance  it  was  held  not  to  come  within  it.(e) 

Where  the  customer  of  a  banker  had  lodged  a  sum  of  money 
with  a  bank  to  meet;  &n  acceptance,  and  the  acceptor  failed  before 
its  maturity,  it  was  held  that  at  law  the  drawer  could  not  maintain 
an  action  against  the  banker,  there  having  been  no  privity  of  con- 
t]:act  between  him  and  the  banker.(/)  And  in  a  similar  case,(^) 
the  Vice-chancellor  followed  the  law,  and  held  there  was  no  equity 
in  favor  of  the  drawer.     An  acceptor  who  has  deposited  money 

(c)  Powles  V,  Hargreavee,  3  De  G.,  M.  &  G.  430 ;  Bank  of  Ireland  v.  Perry, 
L.  R.,  7  Ex.  14 ;  41  L.  J.  9 ;  City  Bank  c.  Luckie,  L.  R.,  5  Ch.  Ap.  773 ;  In 
re  Barned's  Bank,  L.  R.,  10  Chan.  Ap.  198.  But  the  estate  of  the  remitter 
mast  still  be  within  the  jurisdiction  of  the  court:  In  re  Yglesias,  L.  R.,  10 
Chan.  Ap.  635. 

(d)  Ex  parte  Smart,  L.  R.,  8  Ch.  Ap.  220. 

(e)  Yaughan  v,  Ualliday,  L.  R.,  9  Chan.  Ap.  561.  The  funds  or  moneys 
claimed  for  the  benefit  of  the  bill  holders  must  not  be  absolutely  and  entirely 
the  property  of  and  in  the  possession  of  one  of  the  parties  only :  Ex  parte 
Lambton,  L.  R.,  10  Chan.  Ap.  405 ;  Ex  parte  Banner,  L.  R.,  2  Chan.  D.  278. 

(/)  Moore  o.  Bashnell,  27  L.  R.,  Exch.  3.  See  Farley  v.  Turner,  26  L. 
J.,  Chan.  710. 

(g)  Hill  V.  Royds,  8  L.  J.,  £q.  290.  The  funds  must  be  specifically  appro- 
priated to  that  purpose,  and  no  mere  statement  of  the  drawer  can  create  any 
lien  on  funds  in  the  drawee's  hands :  Thompson  o.  Simpson,  L.  R.,  5  Ch.  Ap. 
659  ;  39  L.  J.,  Ch.  857  ;  Louisiana  Bank  v.  Bank  of  New  Orleans,  L.  R.,  6  H. 
of  L.  352. 
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with  a  bank  to  meet  a  bill,  on  the  bank's  failure  has  only  the  rights 
of  an  ordinary  creditor  ;(A)  and  where  funds  were  remitted  to  a 
bank  to  meet  an  acceptance,  the  banker  was  held  to  be  entitled  to 
retain  them  for  a  debt  due  to  him  from  the  sender.(z) 

The  acceptor's  right  to  the  benefit  of  a  guarantee  given  to  him  is 
not  transferred  to  a  holder  of  the  bill,(y)  unless  the  guarantee  be 
given  for  the  purpose  of  being  exhibited  to  other  parties.(A;) 

If  the  holder  of  a  bill  of  exchange,  in  which  he  has  a  beneficial 
interest,  become  bankrupt,  the  property  in  the  bill  vests,  from  the 
time  of  the  act  of  bankruptcy,(Z)  in  his  assignees,  and  they  must 
indorse,  (m) 

*But  as,  in  general,  property  in  which  a  bankrupt  has  no 
^  J  beneficial  interest  does  not  pass  to  his  trustees,  he  may, 
after  an  act  of  bankruptcy,  indorse  a  bill  accepted  for  his  accommo- 
dation, so  as  to  convey  to  his  indorsee  a  right  of  action  against  the 
accommodation  acceptor. (n) 

But,  if  the  money  were  received  by  the  creditor  before  the  com- 
mission issued,  then  an  indorsement  by  the  bankrupt  would,  under 
the  late  general  bankrupt  act,  have  been  protected  as  a  payment 
by  the  bankrupt.(o)  "There  is  no  difference,"  says  the  Lord 
Chancellor,  "  between  an  actual  payment  of  money  in  satisfaction 
of  a  debt,  and  indorsing  bills  of  exchange,  provided  the  money  was 
received  on  them  before  the  commission  of  bankruptcy  issued ;  for 
I  should  take  that  only  as  a  medium  of  payment,  and  no  more ; 
otherwise  it  would  be  very  h^rd.{p)    And  it  has  been  held  that 

(h)  Massey^s  case,  39  L.  J.,  Ch.  635. 

(t)  JohDson  V,  Robarts,  L.  R.,  10  Chan.  Ap.  505. 

(J)  Ex  parte  Stephens,  L.  R.,  3  Gh.  App.  477. 

(k)  In  re  Agra  and  Masterman's  Bank,  3  Gh.  App.  756. 

(I)  Subject  of  course  to  the  provisions  as  to  notice  of  the  act  of  bankruptcy. 

(971)  Pinkerton  v.  Marshall,  2  H.  Bl.  335  ;  Thompsons.  Frere,  10  East  418 ; 
but  see  now  2  &  3  Vict.  c.  29,  and  12  &  13  Vict.  c.  106,  s.  133. 

(n)  Arden  v.  Watkins,  3  East  317  ;  Wallace  v.  Hardacre,  1  Gamp.  45  ;  Rams- 
bottom  V.  Gator,  1  Stark.  228  (2  E.  G.  L.  R.). 

(0)  6  Geo.  4,  c.  16,  s.  82 ;  and  also  under  2  &  3  Vict.  c.  29,  and  12  &  13  Vict 
c.  106,  8.  133. 

(p)  Hawkins  v,  Fenfold,  2  Yes.  sen.  550. 
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if  a  bill  of  exchange  be  indorsed  in  payment  of  goods  %old^  it  will 
be  a  payment  within  the  statute,  though  the  bill  be  not  paid  till 
after  the  issuing  of  the  commission,  provided  it  be  paid  when  due.(;) 
The  distinction  between  a  payment  in  money  and  a  payment  or 
satisfaction  by  bills  is,  however,  at  this  day  of  less  moment,  since 
now  not  only  payments,  but  all  contracts,  dealings  and  transactions 
with  a  bankrupt,  without  notice  of  an  act  of  bankruptcy  available 
for  adjudication,  are  protected.(r) 

Where  a  negotiable  instrument  is  given  to  the  bankrupt  after  his 
bankrujitcy,  the  bankrupt  has  the  property  in  it,  unless  the  trustees 
choose  to  interfere.(«) 

If  a  man  already  bankrupt  be  payee  of  a  negotiable  bill  or  note, 
the  acceptor  or  maker  cannot  dispute  the  payee's  capacity  to  in- 
dorse.(^) 

*The  former  certificate  or  present  order  of  discharge  of  p^j^^Q^ 
the  bankrupt  discharges  him  from  all  debts  due  when  he  I-  ^ 
became  bankrupt,  and  from  all  claims  and  demands  provable  under 
the  bankruptcy.(u)  And  an  agreement  to  pay  a  debt  from  which 
the  bankrupt  has  been  so  discharged  was  formerly  void,  unless  in 
writing  and  signed.(t;)  But  an  absolute  written  and  signed  promise 
personally  to  pay,  bound,  whether  given  before  or  after  certificate.(2:) 
But  a  subsequent  contract  to  pay  was  afterwards,  by  the  24  &  25 
Vict.  c.  134,  s.  164,  avoided.(y)  That  act,  however,  is  now  re- 
pealed in  toto  by  32  &  33  Vict.  c.  83. 

iq)  Wilkins  v.  Casey,  7  T.  R.  711  j  Bayly  ».  Schofield,  1  M.  &  Sel.  338  ;  see 
Bishop  V.  Crawshay,  3  B.  &  C.  415  (10  E.G.  L.  R.) ;  5  Dowl.  &  R.  279. 

(r)  12  &  13  Vict  c.  106,  s.  133.  This  act  is  now  repealed,  bat  the  new 
statute  32  &  33  Viot.  c.  71,  s.  94,  contains  the  provision  in  the  text. 

(s)  Drayton  v.  Dale,  2  B.  &  0.  293  (9  £.  C.  L.  R.) ;  3  Dowl.  &  R.  534 ;  In 
re  Pettit,  L.  R.,  1  Chan.  D.  478. 

{i)  Dayton  v.  Dale,  2  B.  &  C.  293  (9  E.  C.  L.  R.) ;  Pitt  v.  Chappelow,  8  M. 
&  W.  616 ;  Braithwaite  v.  Gardiner,  8  Q.  B.  473  (55  E.  C.  L.  R.).  See  the 
chapter  on  Acceptance. 

(u)  12  &  13  Viot.  0.  106, 8.  200^  repealed  and  re-enacted  by  32  &  33  Yiot.  c. 
71,  s.  49. 

{v)  6  Geo.  4,  c.  16,  s.  131. 

(x)  Kirkpatrick  v.  Tattersall,  13  M.  &  W.  766  ;  Lobb*  v.  Stanley,  5  Q.  B. 
574  (48  E.  C.  L.  R.). 

(y)  24  &  25  Vict  c.  134,  s.  164. 
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Until  the  6  Geo.  4,  c.  16,  s.  8,  frandalent  preference  (except  by 
deed)  was  not  prohibited  by  any  statate,  but  was  void  as  a  fraud 
on  the  bankrupt  law8.(2;)    If  by  deed,  it  was  an  act  of  bankruptcy.(a) 

Afterwards  by  the  6  Geo.  4,  c.  16,  s.  3,  repealed  and  re-enacted 
by  the  12  &  18  Vict.  c.  106,  s.  67,  every  fraudulent  conveyance  or 
transfer,  whether  of  real  property  or  chattels  (though  not  by  deed), 
was  erected  into  an  act  of  bankruptcy.  And  a  bill  of  exchange 
has  been  decided  to  be  a  chattel  within  this,  as  well  as  within  other 
sections  of  the  former  bankrupt  acts.(i)  The  recent  act  32  &  33 
Vict.  c.  71,  88.  1  and  6,  erects  any  fraudulent  conveyance  of 
property  of  any  kind  into  an  act  of  bankruptcy. 

To  have  been  invalid  as  a  fraudulent  preference,  a  transfer  or 
payment  must  have  been  spontaneous,  and  not  at  the  instance  or 
importunity  of  the  creditor  ;{e)  it  must  have  been  with  the  inten- 
tion of  giving  the  creditor  an  unfair  advantage,  and  not  in  the 
usual  course  of  business  \{d)  it  must  have  been  in  contemplation 
of  bankruptcy  as  a  probable  event.(€) 

r*46<)1        ^^^  money  was  not,  perhaps,  a  chattel  within  the  former 
statutes,  and  therefore  the  payment  of  money,  by  way  of 
fraudulent  preference,  to  a  creditor  may  have  been  only  a  void  pay- 
ment.(/) 


(z)  Martin  v.  Pew  trees,  4  Burr.  2477. 

(a)  1  Jac.  1,  c.  15,  e.  2;  Bevan  v,  Nann,  9  Bing.  107  (23  £.  C.  L.  R.) ;  2 
Moo.  &  Se.  132. 

(b)  Gumming  v.  Baily,  6  Bing.  363  (19  £.  G.  L.  R.) ;  4  Moore  &  P.  36,  s.  c. 
Qtken/f  as  to  a  country  bank  note :  Garr  v.  Burdise,  1  G.,  M.  &  R.  782 ;  5 
Tyrw.  309,  s.  c.    See  post 

(c)  Mogg  V.  Baker,  4  M.  &  W.  348 ;  Brown  v,  Kempton,  19  L.  J.,  G.  P. 
169 ;  Strachan  v.  Barton,  25  L.  J.,  Ezch.  182. 

(d )  Rust  r.  Gooper,  Gowp.  629. 

(e)  Poland  v.  Glynn,  4  Bing.  22  n.  (13  £.  G.  L.  R.) ;  12  Moo.  109,  n.,  s.  c. 
In  Morgan  v.  Brundrett,  5  B.  &  Ad.  289 ;  2  Nev.  &  M.  280,  s.  c,  Mr.  Justice 
Parke  said  that  the  cases  on  this  subject  bad  gone  too  far,  and  that  actual 
bankruptcy  and  not  mere  insolvency  must  have  been  contemplated  to  make 
the  preference  fraudulent.  And  see  Atkinson  v,  Brindall,  2  Bing.  N.  G.  225 
(29  £.  G.  L.  R.) ;  2  Scott  369,  s.  c.  But  see  Aldred  v,  Gonstable,  4  Q.  B.  674 
(45  E.  G.  L.  R.).  ' 

(/)  Bevan  v,  Nunn,  9  Bing.  107  (23  £.  G.  L.  R.) ;  2  Moore  &  S.  132,  s.  c. ; 
Abell  V.  Daniell,  M.  &  M.  370 ;  but  see  Ex  parte  Simpson,  1  De  Gex  9 ;  also 
Ganaan  v.  Wood,  2  M.  &  W.  467.  If  A.  and  B.  are  both  creditors  for  the 
same  debt,  a  payment  to  A.,  with  the  intention  of  serving  B.,  is  not  a  fraud- 
ulent preference  of  A. :  Abbott  v.  Pomfret,  1  Bing.  N.  G.  462  (27  £.  G.  L.  R.) ; 
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A  voluntary  transfer,  without  consideration,  bj  a  bankrupt  being  at 
the  time  insolvent,  of  land,  chattels,  bills,  bonds,  or  notes  or  debts, 
was  avoided  by  the  12  &  18  Vict.  c.  lOt),  s.  126  (now  repealed).  A 
gift  of  money  was  not,  it  seems,  within  this  section  ;{g)  but  if  the 
money  were  given  with  a  fraudulent  intent,  the  payment  was  void 
and  the  money  recoverable. 

And  now  by  the  existing  act,  32  &  33  Vict.  c.  71,  s.  92,  every 
transfer  of  property,  or  charge  thereon,  every  payment  made,  every 
obligation  incurred,  and  every  judicial  proceeding  taken  or  suffered 
by  a  person  unable  to  pay  his  debts  as  they  become  due,  out  of  his 
own  moneys,  in  favor  of  any  creditor  with  a  view  of  giving  prefer- 
ence, is,  if  the  party  so  dealing  become  a  bankrupt  within  three 
months  afterwards,  void  as  against  his  trtistee  in  bankruptcy. {h) 

1  Scott  470 ;  1  Hodges  24,  8.  c. ;  see  Reg.  v.  Radley,  18  L.  J.,  M.  C.  184 ; 
Petty  ».  Cooke,  L.  R.,  6  Q.  B.  790  j  40  L.  J.  281. 

{g)  RensingtoD  r.  Chantler,  2  M.  &  S.  36 ;  Ex  parte  Shortland,  7  Ves.  88  ; 
Ex  parte  Sharratt,  2  Rose  384 ;  Abell  v,  Daniell,  M.  &  M.  370. 

(h)  See  Marks  v,  Feldsman,  L.  R.,  6  Q.  B.  275. 
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NOTARIES'  FEES  OF  OFFICE.    ' 

As  settled  July  1,  1797. 

At  a  meeting  of  eeveral  notariee  of  the  city  of  LondoD,  held  at  the  Georg 
and  Yalture  Tavern,  in  London  aforesaid,  on  the  1st  of  July,  a.d.  1797, 
the  following  resolutions  were  unanimously  agreed  to,  and  since  approved 
and  confirmed  by  the  Governor  and  Company  of  the  Bank  of  England  : 

First. — That,  from  and  after  the  fifth  day  of  the  present  month  of  July, 
the  noting  of  all  bills  drawn  upon  or  addressed  at  the  house  of  any  person 
or  persons  residing  within  the  ancient  walls  of  the  said  city  of  London 
shall  be  charged  one  shilling  and  sixpence ;  and  without  the  said  walls,  and 
not  exceeding  the  limits  hereunder  specified,  the  sum  of  two  shillings  and 
sixpence. 

Second. — For  all  bills  drawn  upon  or  addressed  at  the  house  of  any 
person  or  persons  residing  beyond  Old  or  New  Bond  Street,  Wimpole 
Street,  New  Cavendish  Street,  Upper  Marylebone  Street,  Howland  Street, 
Lower  Gower  Street,  lower  end  of  Gray's  Inn  Lane  (and  not  off  the  pave- 
ment), Clerkenwell  Church,  Old  Street,  Shoreditch  Church,  Brick  Lane, 
St.  George's  in  the  East,  Execution  Dock,  Wapping,  Dockhead,  upper  end 
of  Bermondsey  Street  (as  &r  as  the  church),  end  of  Blackman  Street,  end 
of  Great  Surrey  Street,  Blackfriars  Road  (as  far  as  the  Circus),  Cuper's 
Bridge,  Bridge  Street,  Westminster,  Arlington  Street,  Piccadilly,  and  the 
like  distances,  three  shillings  and  sixpence  \  and,  off  the  pavement,  one 
shilling  and  sixpence  per  mile  additional. 

Third. — For  protesting  a  bill  drawn  upon  or  addressed  at  the  house  of 
any  person  or  persons  residing  within  the  ancient  walls  of  the  said  city  (in- 
cluding the  stamp  duty  of  four  shillings,  and  exclusive  of  the  charge  of 
noting),  the  sum  of  six  shillings  and  sixpence ;  and  without  the  ancient 
wftlls  of  the  said  city,  including  the  like  stamp  duty,  and  exclusive  of  the 
said  charge  of  noting,  the  sum  of  eight  shillings,  agreeably  to  the  second 
article. 

Fourth. — That  all  acts  of  honor,  within  the  ancient  walls  of  the  city  of 
London,  shall  be  charged  the  said  sum  of  one  shilling  and  sixpence  upon 
each  bill ;  and  for  all  acts  of  honor  without  the  ancient  walls  of  the  said 
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p^Ar79-\  ^^^Ji  ^  ^^  regulated  agreeably  to  *tbe  charge  of  noting  bills  ont  of 
the  city ;  and  the  like  charge  for  any  additional  demand  that  may 
be  made  upon  the  said  bill,  or  when  the  same  is  mentioned  and  inserted  in 
the  answer  in  the  protest. 

Fifth. — For  every  post,  demand,  and  act  thereof,  within  the  alicieDt 
walls  of  the  said  city,  the  sum  of  two  shillings  and  sixpence;  and  with- 
out the  walls  of  the  said  city,  the  sum  of  three  shillings  and  sixpence 
(provided  the  same  be  only  registered  in  the  notary's  book) ;  and  so  in 
proportion,  according  to  the  distance,  to  be  regulated  agreeably  to  the 
charge  of  noting  bills. 

Sixth. — For  every  copy  of  bill  paid  in  part,  and  a  receipt  at  foot  of  such 
copy,  shall  be  charged  two  shillings ;  and  so  in  proportion  for  every  addi- 
tional bill  so  copied  (exclusive  of  the  receipt  stamp). 

Seventh. — For  every  duplicate  protest  of  one  bill  (inclndiog  four  shil- 
lings for  the  duty)  shall  be  charged  the  sum  of  seven  shillings  and  sixpence, 
and  so  in  like  proportion  of  three  shillings  and  sixpence  (exclusive  of  the 
duty)  for  every  additional  bill. 

Eighth. — For  every  folio  of  ninety  words,  translated  from  the  French, 
Dutch,  or  Flemish,  into  English,  or  from  the  English  into  French,  Dutch, 
or  Flemish,  two  shillings  for  each  such  folio;  and  from  Italian,  Spanish, 
Portuguese,  German,  Danish,  and  Swedish,  one  shilling  and  ninepenee  per 
folio  of  ninety  words ;  and  from  Latin,  two  shillings  and  sixpence  per 
folio ;  and  for  attesting  the  same  to  be  a  true  translation,  if  neoessuy, 
seven  shillings  and  sixpence,  exclusive  of  fees  and  stamps. 

Ninth. — That  all  attestations  to  letters  of  attorney,  affidavits,  etc.,  at  the 
request  of  any  gentleman  in  the  laWj  shall  be  ohargedt  seven  shillings  and 
sixpence,  exclusive  of  fees,  stamps,  and  attendance. 

Tenth. — For  every  city  seal  shall  be  charged  one  guinea,  for  one  depo- 
nent, exclusive  of  attendance  and  exemplification;  and  if  moiB  than  one 
deponent,  ten  shillings  and  sixpence  for  each  additional  affidavit. 

Eleventh. — ^For  all  notarial  copies  shall  be  charged  sizpenoe  per  folio  of 
seventy-two  words,  exclusive  of  attestation,  stamps,  etc. 
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STATUTES. 

[9  &  10  Will.  3,  c.  17.] 

An  Act /or  the  better  Paymeyxt  of  Inland  Bills  of  Exchange, 

"  Whereas  great  damages  and  other  inconveniences  do  frequently  happen 
in  the  course  of  trade  and  commerce,  by  reason  of  delays  of  payment,  and 
other  neglects  on  inland  bills  of  exchange  in  this  kingdom :"  be  it  there- 
fore enacted  by  the  king's  most  excellent  majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  the  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same,  That  from 
and  after  the  four  and  twentieth  day  of  June  next,  which  shall  be  in  the 
year  one  thousand  six  hundred  and  ninety-eight,  all  and  every  bill  or  bills 
of  exchange  drawn  in.  or  dated  at  and  from,  any  trading  city  or  town,  or 
any  other  place  in  the  kingdom  of  England,  dominion  of  Wales,  or  town  of 
Berwick-upon-Tweed,  of  the  sum  of  five  pounds  sterling  or  upwards,  upon 
any  person  or  persons  of  or  in  London,  or  any  other  trading  city,  town,  or 
any  other  place  (in  which  said  bill  or  bills  of  exchange  shall  be  acknowl- 
edged and  expressed  the  said  value  to  be  received),  and  is  and  shall  bo 
drawn  payable  at  a  certain  number  of  days,  weeks,  or  months  after  date 
thereof,  that  from  and  after  presentation  and  acceptance  of  the  said  bill  or 
bills  of  exchange  (which  acceptance  shall  be  by  the  underwriting  the  same 
under  the  party's  hand  so  accepting),  and  after  the  expiration  of  three  days 
after  the  said  bill  or  bills  shall  become  due,  the  party  to  whom  the  said  bill 
or  bills  are  made  payable,  his  servant,  agent,  or  assigns,  may  and  shall  cause 
the  said  bill  or  bills  to  be  protested  by  a  notary  public,  and  in  default  of 
such  notary  public  by  any  other  substantial  person  of  the  city,  town,  or 
place,  in  the  presence  of  two  or  more  credible  witnesses,  refusal  or  neglect 
being  first  made  of  due  payment  of  the  same :  which  protest  shall  be  made 
and  written  under  a  fair  written  copy  of  the  said  bill  of  exchange,  in  the 
words  or  form  following : 

Know  all  men,  that  I,  A,  B.,  on  the  day  of  at  the  usual 

place  of  abode  of  the  said  have  demanded  payment  of  the  bill,  of 

the  which  the  above  is  the  copy,  which  the  said  did  not  pay,  where- 

fore I  the  said  do  hereby  protest  the  said  bill.     Dated  this 

day  of 

43 
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*n.  Which  protest  so  made  as  aforesaid  shall,  within  firarieea 
*-  ^  days  after  making  thereof,  be  sent,  or  otherwise  due  notice  shall  be 
given  thereof,  to  the  party  from  whom  the  said  bill  or  bills  were  received, 
who  is,  upon  producing  such  protest,  to  repay  the  said  bill  or  bills,  together 
with  ail  interest  and  charges  from  the  day  such  bill  or  bflls  were  protested; 
for  which  protest  shall  be  paid  a  sum  not  exceeding  the  sum  of  sixpence } 
and  in  default  or  neglect  of  such  protest  made  and  sent,  or  due  notice  given 
within  the  days  before  limited,  the  person  so  failing  or  neglecting  thereof 
is  and  shall  be  liable  to  all  costs,  damages,  and  interest,  which  do  and  shall 
accrue  thereby. 

III.  Provided  nevertheless,  that  in  case  any  such  inland  bill  or  bill  of 
exchange  shall  happen  to  be  lost  or  miscarried  within  the  time  before  lim- 
ited for  payment  of  the  same,  then  the  drawer  of  the  said  bill  or  bilk  is 
and  shall  be  obliged  to  give  another  bill  or  bills  of  ihe  same  tenor  with 
those  first  given,  the  person  or  persons  to  whom  they  are  and  shall  be  so 
delivered  giving  security,  if  demanded,  to  the  said  drawer,  to  indemnify 
him  against  all  persons  whatsoever,  in  case  the  said  bill  or  bills  of  exchange, 
80  alleged  to  be  lost  or  miscarried,  shall  be  found  again. 


[3  &  4  Anne,  c.  9,  s.  1.] 

An  Act  for  giving  like  Remedy  upon  Promissory  Notes  as  is  now  used 
upon  Bills  of  Exchange,  and  for  the  better  Paym^erU  of  Inland  Bills  of 
Exchange, 

'•^  Whereas  it  hath  been  held  that  notes  in  writing  signed  by  the  party 
who  makes  the  same,  whereby  such  party  promises  to  pay  unto  any  other 
person,  or  his  order,  any  sum  of  money  therein  mentioned,  are  not  assign- 
able or  indorsable  over,  within  the  custom  of  merchants,  to  any  other  per- 
son, and  that  such  person  to  whom  the  sum  of  money  mentioned  in  such 
note  is  payable  cannot  maintain  an  action  by  the  custom  of  merchants, 
against  the  person  who  first  made  and  signed  the  same ;  and  that  any  per- 
son to  whom  such  note  should  be  assigned,  signed,  indorsed,  or  made  pay- 
able, could  not,  within  the  said  custom  of  merchants,  maintain  any  action 
upon  such  note,  against  the  person  who  first  drew  and  signed  the  same :'' 
therefore,  to  the  intent  to  encourage  trade  and  commerce,  which  will  be 
much  advanced  if  such  notes  shall  have  the  same  effect  as  inland  bills  of 
exchange,  and  shall  be  negotiated  in  like  manner,  be  it  enacted  by  the 
•queen's  most  excellent  majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament  as- 
sembled,  and  by  the  authority  of  the  same.  That  all  notes  in  writing  that-, 
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after  the  first  day  of  May,  in  the  year  of  oar  Lord  one  thousand  seven 
hundred  and  five,  shall  be  made  and  signed  by  any  person  or  persons,  body 
politic  or  corporate,  or  by  the  servant  or  agent  of  any  corporation,  banker, 
goldsmith,  merchant,  or  trader,  iviio  is  nsoally  ^intrusted  by  him, 
her,  or  them,  to  sign  such  promissory  notes  for  him,  her,  or  them,  '-  -' 
whereby  such  person  or  persons,  body  politic  or  corporate,  his,  her,  or  their 
servant  or  agent,  as  aforesaid,  doth  or  shall  promise  to  pay  to  any  other 
person  or  persons,  body  politic  and  corporate,  his,  her,  or  their  order,  or 
unto  bearer,  any  sum  of  money  mentioned  in  snch  note,  shall  be  taken  and 
construed  to  be,  by  virtue  thereof,  due  and  payable  to  any  such  person  or 
persons,  body  politic  and  corporate,  to  whom  the  same  is  made  payable, 
and  also  every  such  note  payable  to  any  person  or  persons,  body  politic 
and  corporate,  his,  her,  or  their  order,  shall  be  assignable  or  indorsable 
over  in  the  same  manner  as  inland  bills  of  exchange  are  or  may  be,  accord- 
ding  to  the  custom  of  merchants ;  and  that  the  person  or  persons,  body 
politic  and  corporate,  to  whom  such  sum  of  money  is  or  shall  be,  by  such 
note,  made  payable,  shall  and  may  maintain  an  action  for  the  same,  in 
such  manner  as  he,  she,  or  they  might  do  upon  an  inland  bill  of  exchange 
made  or  drawn  according  to  the  custom  of  merchants  against  the  person 
or  persons,  body  politic  and  corporate,  who,  or  whose  servant  or  agent,  as 
aforesaid,  signed  the  same;  and  that  any  person  or  persons,  body  politic 
and  corporate,  to  whom  such  note  that  is  payable  to  any  person  or  persons, 
body  politic  and  corporate,  his,  her,  or  their  order,  is  indorsed  or  assigned, 
or  the  money  therein  mentioned  ordered  to  be  paid,  by  indorsement 
thereon,  shall  and  may  maintain  his,  her,  or  their  action  for  such  sum  of 
money,  either  against  the  person  or  persons,  body  politic  and  corporate, 
who,  or  whose  servant  or  agent,  as  aforesaid,  signed  such  note,  or  against 
any  of  the  persons  that  indorse  the  same,  in  like  manner  as  in  cases  of  in- 
land bills  of  exchange.  And,  in  every  such  action,  the  plaintiff  or  plain- 
tiffs shall  recover  his,  her,  or  their  damages  and  costs  of  suit ;  and,  if 
such  plaintiff  or  plaintifis  shall  be  non-suited,  or  a  verdict  be  given  against 
him,  her,  or  them,  the  defendant  or  the  defendants  shall  recover  his,  her, 
or  their  costs  against  the  plaintiff  or  plaintifis ;  and  every  such  plaintiff  or 
plaintiffs,  defendant  or  defendants,  respectively  recovering  may  sue  out 
execution  for  such  damages  and  costs,  by  capias^  fieri  facias^  or  degit. 


475  STATUTES. 

[17  Geo.  8,  c.  80,  ss.  1,  2,  4,  made  perpetual  by  27  Geo.  3,  c.  16; 
repealed  temporarily  by  26  &;  27  Viot  c.  105 ;  repeal  continaed 
by  84  &  35  Vict.  c.  96,  by  86  &  87  Vict.  c.  75,  by  88  A 
89  Vict.  c.  72,  and  by  41  4;  42  Vict.  c.  70,  till  31st  December, 
1879.] 

An  Act  for  further  restraining  the  Negotiation  of  Promissory  Notes  and 
Inland  Bills  of  Exchange^  under  a  limited  Sum,  within  thai  Part  of 
Great  Britain  called  England. 

*'  Whereas  by  a  certain  act  of  parliament,  passed  in  the  fifteenth  year  of 
the  reign  of  his  present  majesty  (intituled  ^  An  Act  to  restrain  the  N^o- 
rM7fi1  tiation  of  Promissory  Notes  and  Inland  '''Bills  of  Exchange,  under 
a  limited  Sum,  within  that  part  of  Great  Britain  called  England '), 
all  negotiable  promissory  or  other  notes,  bills  of  exchange  or  drafts,  or  un- 
dertakings in  writing,  for  any  sum  of  money  less  than  the  sum  of  twenty 
shillings  in  the  whole,  and  issued  after  the  twenty-fourth  day  of  June,  one 
thousand  seven  hundred  and  seventy-five,  were  made  void,  and  the  pub- 
lishing or  uttering  and  negotiating  of  any  such  notes^  bills,  drafts  or  un- 
dertakings, for  a  less  sum  than  twenty  shillings,  or  on  which  less  than 
that  sum  should  be  due,  was  by  the  said  act  restrained,  under  certain 
penalties  or  forfeitures  therein  mentioned ;  and  all  such  notes,  bills  of  ex- 
change, drafts  or  undertakings  in  writing,  as  had  issued  before  the  said 
twenty-fourth  day  of  June,  were  made  payable  upon  demand,  and  were 
directed  to  be  recovered  in  such  manner  as  is  therein  also  mentioned  \  and 
whereas  the  said  act  hath  been  attended  with  very  salutary  effects,  and,  in 
case  the  provisions  therein  contained  were  extended  to  a  further  sum  (but 
yet  without  prejudice  to  the  convenience  arising  to  the  public  from  the 
negotiation  of  promissory  notes  and  inland  bills  of  exchange,  for  the  re- 
mittance of  money  in  discharge  of  any  balance  of  account  or  other  debt), 
the  good  purposes  of  the  said  act  would  be  further  advanced:"  be  it 
therefore  enacted  by  the  king's  most  excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembledf  and  by  the  authority  of  the  same,  That 
all  promissory  or  other  notes,  bills  of  exchange,  or  drafts  or  undertakings 
in  writing,  being  negotiable  or  transferable,  for  the  payment  of  twenty 
shillings,  or  any  stim  of  money  above  that  sum,  and  less  than  five  pounds, 
or  on  which  twenty  shillings  or  above  that  sum,  and  less  than  five  pounds, 
shall  remain  undischarged,  and  which  shall  be  issued  within  that  part  of 
Great  Britain  called  England,  at  any  time  after  the  first  day  of  January, 
one  thousand  seven  hundred  and  seventy-eight,  shall  specify  the  names 
and  places  of  abode  of  the  persons  respectively  to  whom,  or  to  whose  order, 
the  same  shall  be  made  pyable;  and  shall  bear  date  before  or  at  the  time 
of  drawing  or  issuing  thereof,  and  not  on  any  day  subsequent  thereto ;  and 
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shall  be  made  payable  within  the  space  of  tweoty-one  days  next  after  the 
day  of  the  date  thereof;  and  shall  not  be  transferable  or  neg9tiable  after 
the  time  thereby  limited  for  payment  thereof;  and  that  every  indorsement 
to  be  made  thereon  shall  be  made  before  the  expiration  of  that  time,  and 
to  bear  date  at  or  not  before  the  time  of  making  thereof;  and  shall  specify 
the  name  and  place  of  abode  of  the  person  or  persons  to  whom,  or  to 
whose  order,  the  money  contained  in  every  such  note,  bill,  draft  or  under- 
taking is  to  be  paid ;  and  that  the  signing  of  every  such  note,  bill,  draft 
or  undertaking,  and  also  of  every  such  indorsement,  shall  be  attested  by 
one  subscribing  witness  at  the  least ;  and  which  said  notes,  bills  of  ex- 
change, or  drafts  or  undertakings  in  writing,  may  be  made  or  drawn  in 
words  to  the  purport  or  effect  as  set  out  in  the  schedule  hereunto  annexed, 
Nos.  I.  and  II. ;  and  that  all  promissory  or  other  notes,  bills  of  exchange, 
or  drafts  or  undertakings  in  writing,  being  negotiable  or  transferable,  for 
the  payment  of  twenty  shillings,  or  any  sum  *of  money  above  that 
sum,  and  less  than  five  pounds,  or  in  which  twenty  shillings,  or  ■-  -' 
above  that  sum,  and  less  than  five  pounds,  shall  remain  undischarged,  and 
which  shall  be  issued  within  that  part  of  Great  Britain  called  England,  at 
any  time  after  the  said  first  day  of  January,  one  thousand  seven  hundred 
and  seventy-eight,  in  any  other  manner  than  as  aforesaid,  and  also  every 
indorsement  on  any  such  note,  bill,  draft  or  undertaking  to  be  negotiated 
under  this  act,  other  than  as  aforesaid,  shall  and  the  same  are  hereby  declared 
to  be  absolutely  void ;  any  law,  statute,  usage  or  custom  to  the  contrary  thereof 
in  anywise  notwithstanding. 

II.  And  be  it  further  enacted,  by  the  authority  aforesaid.  That  the  pub- 
lishing, uttering  or  negotiating  within  that  part  of  Great  Britain  called 
England,  of  any  promissory  or  other  note,  bill  of  exchange,  draft  or  undei^ 
taking  in  writing,  being  negotiable  or  transferable,  for  twenty  shillings,  or 
above  that  sum,  and  less  than  five  pounds,  or  on  which  twenty  shillings,  or 
above  that  sum,  and  less  than  five  pounds,  shall  remain  undischarged,  and 
issued  or  made  in  any  other  manner  than  notes,  bills,  drafts  or  undertak- 
ings, hereby  permitted  to  be  published  Or  negotiated  as  aforesaid ;  and  also 
the  negotiating  of  any  such  last-mentioned  notes,  biUs,  drafts  or  undertak- 
ings after  the  time  appointed  for  payment  thereof,  or  before  that  time  in 
any  other  manner  than  as  aforesaid,  by  any  art,  contrivance  or  means  what- 
soever, from  and  after  the  said  first  day  of  January,  one  thousand  seven 
hundred  and  seventy-eight,  shall  be,  and  the  same  is  hereby  declared  to  be, 
prohibited  or  restrained,  under  the  like  penalties  or  forfeiture,  and  to  be 
recovered  and  applied  in  like  manner,  as  by  the  said  act  is  directed  with 
respect  to  the  uttering  or  publishing  or  negotiating  of  notes,  bills  of  ex- 
change, drafts  or  undertakings  in  writing,  for  any  sum- of  money  not  less  than 
the  sum  of  twenty  shillings,  or  on  which  less  than  that  sum  should  be  due. 
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lY.  And  be  it  farther  enacted,  by  the  anthority  aforesaid,  That  the  said 
former,  and  also  this  present  act,  shall  continue  in  ibroe,  not  only  for  the 
residue  of  the  term  of  five  years  in  the  said  former  act  mentioned,  and 
from  thence  to  the  end  of  the  then  next  session  of  parliament,  but  also  for 
the  further  term  of  five  years,  and  from  thence  to  the  end  of  the  then  next 
session  of  parliament. 

Schedule  No.  I. 

[^place]     [day"]     [month']  \_year]. 

Twenty-one  days  afterdate  I  promise  to  pay  to  A.  B.,  of  [jylace]^ 
or  his  order,  the  sum  of                for  valued  received  by 

Witness,  B.  F.  C.  D. 

And  the  Indonement^  toties  quoties. 

{day]     [mofUK]     [year]. 
Pay  the  contents  to  G.  H.,  of  [p^^]}  oi"  his  order. 

Witness,  J.  K.  A.  B. 

[*478]  *No.  II. 

[place]     [day]     [month]     [year]. 
Twenty-one  days  after  date  pay  to  A.  B.,  of  [place]  , 

or  his  order,  the  sum  of  ,  value  received,  aa  advised  by 

To  E.  F.,  of  [place] 

Witness,  G.  H.  C.  D. 

And  the  Indorsement,  toties  qnoties. 

[day]     [month]     [year]. 
Pay  the  contents  to  J.  K.,  of  [p^^^]?  oi*  ^^  order. 

Witness,  L.  M.  A.  B. 


[48  Geo.  8,  o.  88,  ss.  1,  2,  3,  4.] 

An  Act  to  restrain  the  Negotiation  of  Promissory  Notes  and  Inland  BiOs 
of  Exchange  under  a  Limited  Sum  in  England, 

"  Whereas  various  notes,  bills  of  exchange  and  drafb  for  money  for  veiy 
small  sums  have  for  some  J^ime  past  been  circulated  or  negotiated  in  lieu  of 
cash,  within  that  part  of  Great  Britain  called  England,  to  the  great  prejudice 
of  trade  and  public  credit,  and  many  of  such  bills  and  drafts  being  payable 
•  under  certain  terms  and  restrictions,  which  the  poorer  sort  of  manufac- 
turers, artificers,  laborers,  and  others,  cannot  comply  with  otherwise  than 
by  being  subject  to  great  extortion  and  abuse ;  and  whereas  an  act  passed 
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in  the  fifteenth  year  of  the  reign  of  his  present  majesty,  intitnled  '  An 
Act  to  restrain  the  Negotiation  of  Promissory  Notes  and  Inland  Bills  of 
Exchange  under  a  Limited  Sum,  within  that  part  of  Great  Britain  called 
England/  for  preventing  the  circulating  such  notes  and  drafts ;  and  whereas 
doubts  have  arisen  as  to  the  power  of  justices  of  the  peace  to  hear  and  de- 
termine offences  under  the  said  act,  and  it  is  therefore  expedient  that  more 
effectual  provisions  should  be  made  for  enforcing  the  provisions  of  the  said 
act:''  be  it  therefore  enacted,  by  the  king's  most  excellent  majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority  of 
the  same.  That  from  and  after  the  passing  of  this  act  the  said  recited  act 
shall  be,  and  the  same  is,  hereby  repealed. 

II.  And  be  it  further  enacted,  That  all  promissory  or  other  notes,  bills  of 
exchange  or  drafts,  or  undertakings  in  writing  being  negotiable  or  transfer- 
able, for  the  payment  of  any  sum  or  sums  of  money,  or  any  orders,  notes 
or  undertakings  in  writing,  being  negotiable  or  transferable,  for  tin  deliv- 
ery of  any  goods,  specifying  their  value  in  money,  less  than  the  sum  of 
twenty  shillings  in  the  whole,  heretofore  made  or  issued,  or  which  shall 
hereafter  be  made  or  issued,  shall,  from  and  afler  the  first  day  of  October, 
one  thousand  eight  hundred  and  eight,  be,  and  the  ^same  are 
hereby  declared  to  be,  absolutely  void  and  of  no  effect ;  any  law,  ^  -' 
statute,  usage  or  custom  to  the  contrary  thereof  in  anywise  notwithstand- 
ing. 

III.  And  be  it  further  enacted,  That  if  any  person  or  persons  shall,  afler 
the  first  day  of  July,  one  thousand  eight  hundred  and  eight,  by  any  art, 
device  or  means  whatsoever,  publish  or  utter  any  such  notes^  bills,  drafts 
or  engagements  as  aforesaid,  for  a  less  sum  than  twenty  shillings,  or  on 
which  less  than  the  sum  of  twenty  shillings  shall  be  due,  and  which  shall 
be  in  anywise  negotiable  or  transferable,  or  shall  negotiate  or  transfer  the 
same,  every  such  person  shall  forfeit  and  pay,  for  every  such  offence,  any 
sum  not  exceeding  twenty  pounds,  nor  less  than  five  pounds,  at  the  dis- 
cretion of  the  justice  of  the  peace  who  shall  hear  and  determine  such 
offence. 

lY.  And  be  it  further  enacted,  That.it  shall  be  lawful  for  any  justice 
or  justices  of  the  peace,  acting  for  the  county,  riding,  city  or  place  within 
which  any  offence  against  this  act  shall  be  committed,  to  hear  and  deter- 
mine the  same  in  a  summary  way,  at  any  time  within  twenty  days  after 
such  offence  shall  have  been  committed  ;  and  such  justice  or  justices,  upon 
any  information  exhibited,  or  complaint  made  upo^  oath  in  that  behalf, 
shall  summon  the  party  accused,  and  also  the  witnesses  on  either  side,  and 
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shall  examine  into  the  matter  of  fact,  and  upon  due  proof  made  thereof, 
either  hj  the  voluntary  confeasion  of  the  party,  or  by  the  oath  of  one  or 
more  credible  witness  or  witnesses,  or  otherwise  (which  oath  such  justice 
or  justices  is  or  are  hereby  authorized  to  administer),  shall  oonrici  the  of- 
fender and  adjudge  the  penalty  for  such  offence. 


[55  Geo.  3,  c.  184,  as.  21  to  28.] 

An  Act  for  repealing  the  Stamp  DtUies  an  Deeds,  Law  Proceedings^  and 
other  written  or  printed  Instrwnents^  and  the  Duties  on  Pire  Insnranees, 
and  on  Legacies  and  Successions  to  Personal  Estate  upon  Intestacies, 
now  payable  in  Great  Britain,  and  for  granting  other  Duties  in  Ueu 
thereof 

[general  stamp  aot.] 

XXI.  And  be  it  further  enacted*  That  the  composition  payable  by  the 
said  governor  and  company  of  the  Bank  of  England  for  the  stamp  duties 
on  their  promissory  notes  and  bank  post  bills,  under  the  aforesaid  aet  of 
the  forty-eighth'  year  of  his  majesty's  reign,  shall  cease  from  the  fifth  day 
of  April  last ;  and  that  the  said  governor  and  company  shall  deliver  to  the 
Qaid  commissioners  of  stamps,  within  one  calendar  month  after  the  passing 
of  this  act,  and  afterwards  on  the  first  day  of  May  in  every  year  whilst 
the  present  stamp  duties  shall  remain  in  force,  a  just  and  true  account, 
nAQfi-}   ^▼enfied  by  the  oath  of  their  chief  accountant,  of  the  amount  or 

value  of  all  their  promissory  notes  and  bank  post  bills  in  circula- 
tion, on  some  given  day  in  every  week,  for  the  space  of  three  years  pre- 
ceding the  sixth  day  of  April  in  the  year  in  which  the  account  shall  be 
delivered,  together  with  the  average  amount  or  value  thereof,  according  to 
such  accouBt ;  and  that  the  Raid  governor  and  company  shall  pay  into  the 
hands  of  the  receiver-general  of  the  stamp  duties  in  G-reat  Britain,  as  a 
composition  for  the  duties  which  would  otherwise  have  been  payable  for 
their  promissory  notes  and  bank  post  bills  issued  within  the  year,  reckoning 
from  the  fifth  day  of  April  preceding  the  delivery  of  the  said  account,  the 
sum  of  three  thousand  five  hundred  pounds  for  every  million,  and  after  that 
rate  for  half  a  million,  but  not  for  a  less  sum  than  half  a  million,  of  the 
said  average  amount  or  value  of  their  said  notes  and  bank  post  bills  in  cir- 
culation ;  and  that  one-half,  part  of  the  sum  so  to  be  ascertained  as  afore- 
said for  each  year's  composition  shall  be  paid  on  the  first  day  of  October, 
and  the  other  half  on  the  first  day  of  April  next  after  the  delivery  of  such 
account  as  aforesaid. 

XXII.  Provided  aipays,  and  be  it  further  enacted,  That  upon  the  said 
governor  and  company  resuming  their  payments  in  cash,  a  new  arrange- 
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ment  for  the  oomposition  for  the  stamp  dnties,  payable  on  their  promiasory 
notes  and  bank  post  bills,  shall  be  submitted  to  parliament. 

XXIII.  And  be  it  iiirther  enacted,  That  from  and  after  the  thirty-first 
day  of  August,  one  thousand  eight  hundred  and  fifteen,  it  shall  be  lawful 
for  the  governor  and  company  of  the  Bank  of  Scotland,  and  the  Hoyal 
Bank  of  Scotland,  and  the  British  Linen  Company  in  Scotland,  respectively, 
to  issue  their  promissory  notes  for  the  sums  of  one  pound,  one  guinea,  two 
pounds,  and  two  guineas,  payable  to  the  bearer  on  demand,  on  unstamped 
paper,  in  the  same  manner  as  they  were  authorized  to  do  by  the  aforesaid 
act  of  the  forty-eighth  year  of  his  majesty^s  reign ;  they  the  said  governor 
and  company  of  the  Bank  of  Scotland,  and  the  Royal  Bank  of  Scotland, 
and  the  British  Linen  Company,  respectively,  giving  such  security,  and 
keeping  and  producing  true  accounts  of  all  the  notes  so  to  be  issued  by 
them  respectively,  and  accounting  for  and  paying  the  several  duties  payable 
in  respect  of  such  notes,  in  such  and  the  same  manner,  in  all  respects,  as 
ia  and  are  prescribed  and  required  by  the  said  last-mentioned  act  with  re- 
gard to  the  notes  thereby  allowed  to  be  issued  by  them  on  unstamped 
paper^  and  also  to  reissue  such  promissory  notes  respectively,  from  time  to  .-, 
time,  after  the  payment  thereof,  as  often  as  they  shall  think  fit. 

XXIY.  And  be  it  forther  enacted,  That  from  and  after  the  tenth  day  of 
October,  one  thousand  eight  hundred  and  fifteen,  it  shall  not  be  lawful  for 
any  banker  or  bankers,  or  other  person  or  persons  (except  the  governor  and 
company  of  the  Bank  of  England),  to  issue  any  promissory  notes  for  money 
payable  to  the  bearer  on  demand,  hereby  charged  with  a  duty  and  allowed 
*to  be  reissued  as  aforesaid,  without  taking  out  a  license  yearly 
for  that  purpose ;  which  license  shall  be  granted'  by  two  or  more  ^  -^ 
of  the  said  commissioners  of  stamps  for  the  time  being,  or  by  some  person 
authorized  in  that  behalf  by  the  said  commissioners,  or  the  major  part  of 
them,  on  payment  of  »the  duty  charged  thereon  in  the  schedule  hereunto 
annexed ;  and  a  separate  and  distinct  license  shall  be  taken  out  for  or  in 
respect  of  every  town  or  place  where  any  such  promissory  notes  shall  be 
issued,  by,  or  by  any  agent  or  agents  for  or  on  account  of,  any  banker  or 
bankers,  or  other  person  or  persons ;  and  every  such  license  shall  specify 
the  proper  name  or  names,  and  place  or  places  of  abode,  of  the  per^n  or 
persons,  or  the  proper  name  and  description  of  any  body  corporate,  to  whom 
the  same  shall  be  granted,  and  also  thd  name  of  the  town  or  place  where, 
and  the  name  of  the  bank,  as  well  as  the  partnership  or  other  name,  style 
or  firm  under  which  such  notes  are  to  be  issued ;  and  where  any  such  license  ^ 
shall  be  granted  to  persons  in  partnership,  the  same  shall  specify  and  set 
forth  the  names  and  places  of  abode  of  all  the  persons  concerned  in  the 
partnership,  whether  all  their  names  shall  appear  on  the  promissory  notes 
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to  be  issued  by  tbem  or  not ;  and,  in  default  thereof,  such  license  shall  be 
absolutely  void ;  and  every  such  license  which  shall  be  granted  between  the 
tenth  day  of  October  and  the  eleventh  day  of  November,  in  any  year,  shall 
be  dated  on  the  eleventh  day  of  October ;  and  every  such  license  which 
shall  be  granted  at  any  other  time  shall  be  dated  on  the  day  on  which  the 
same  shall  be  granted }  and  every  such  license  respectively  shall  have  effect 
and  continue  in  force  from  the  day  of  the  date  thereof  until  the  tenth  day 
of  October  following,  both  inclusive. 

XXV.  Provided  always,  and  be  it  further  enacted,  That  no  banker  or 
bankers,  person  or .  persons,  shall  be  t)bliged  to  take  out  more  than  four 
licenses  in  all  for  any  number  of  towns  or  places  in  Scotland ;  and  in  case 
any  banker  or  bankers,  person  or  persons  shall  issue  such  promissory  notes 
as  aforesaid,  by  themselves  or  their  agents,  at  more  than  four  different 
towns  or  places  in  Scotland,  then,  aAor  taking  out  three  distinct  license 
for  three  of  such  towns  or  places,  such  banker  or  bankers,  person  or  per- 
sons, shall  be  entitled  to  have  all  the  rest  of  such  towns  or  places  included 
in  a  fourth  license. 

XXYI.  Provided  also,  and  be  it  further  enacted,  That  where  any  banker 
or  bankers,  person  or  persons  applying  for  a  license  under  this  act,  would, 
under  the  said  act  of  the  forty-eighth  (a)  year  of  his  majesty's  reign,  have 
been  entitled  to  have  two  or  more  towns  or  places  in  England  included  in 
one  license  if  this  act  had  not  been  made,  such  banker  or  bankers,  person 
or  persons,  shall  have  and  be  entitled  to  the  like  privil^e  under  this  act 

XXVII.  And  be  it  further  enacted.  That  the  banker  or  bankers,  or  other 
person  or  peisons,  applying  for  any  such  license  as  aforesaid,  ^shaH 

^  -'  produce  and  leave  with  the  proper  officer  a  specimen  of  the  prom- 
issory notes  proposed  to  be  issued  by  him  or  them,  to  the  intent  that  the 
license  may* be  framed  accordingly ;  and  if  any  banker  or  bankers,  or  other 
person  or  persons  (except  the  said  governor  and  company  of  the  Bank  of 
England),  shall  issue  or  cause  to  be  issued  by  any  agent  any  promissory 
note  for  money  payable  to  the  bearer  on  demand,  hereby  charged  with  a 
duty,  and  allowed  to  be  reissued  as  aforesaid,  without  being  licensed  so  to 
do  in  the  manner  aforesaid,  or  at  any  other  town  or  place,  or  under  any 
otheF  name,  style  or  firm  than  shall  be  specified  in  his  or  their  license,  the 
banker  or  bankers,  or  other  person  or  persons  so  offending,  shall  for  every 
such  offence  forfeit  the  sum  of  one  hundred  pounds. 

XXVIII.  And  be  it  further  enacted.  That  where  any  such  license  as 
aforesaid  shall  be  granted  to  any  persons  in  partnership,  the  same  shall 

(a)  48  Geo.  3,  c.  149,  s.  17. 
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continue  in  force  for  the  issuing  of  promissory  notes  duly  stamped,  under 
the  name,  style  or  firm  therein  specified,  until  the  tenth  day  of  October 
inclusiye,  following  the  date  thereof,  notwithstanding  any  alteration  in  the 
partnership. 


[58  Geo.  8,  c.  98.] 

An  Act  to  afford  Relief  to  the  bon&  fide  Holden  of  Negotiable  Securities^ 
without  Notice  that  they  were  given  for  a  Vturiotu  Consideration, 

"  Whereas  by  the  laws  now  in  force  all  contracts  and  assurances  whatso- 
ever, for  payment  of  money,  made  for  a  usurious  oonsideration  ase  utterly 
void ;  and  whereas,  in  the  course  of  mercantile  transactions,  negotiable  se- 
curities often  pass  into  the  hands  of  persons  who  have  discounted  the  same 
without  any  knowledge  of  the  original  considerations  for  which  the  same 
were  given ;  and  the  avoidance  of  such  securities  in  the  hands  of  such  bond 
fide  indorsees  without  notice  is  attended  with  great  hardship  and  injus- 
tice:'' for  remedy  thereof,  be  it  enacted,  by  the  king's  most  excellent 
majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same.  That  no  bill  of  exchange  or  promissory  note  that 
shall  be  drawn  or  made  after  the  passing  of  this  act,  shall,  though  it  may 
have  been  given  for  a  usurious  consideration  or  upon  a  usurious  contract, 
be  void  in  the  hands  of  an  indorsee  for  valuable  consideration,  unless  such 
indorsee  had,  at  the  time  of  discounting  or  paying  such  cqnsideration  for 
the  same,  actual  notice  that  such  1^11  of  exchange  or  promissory  note  had 
been  originally  given  for  a  usurious  consideration  or  upon  a  usurious  con- 
tract. 


*[1  &  2  Geo.  4,  0.  78.]  [♦483] 

An  Act  to  regulate  Acceptances  of  BiHs  of  Exchange. 

Whereas,  according  to  law  as  hath  been  adjudged,  where  a  bill  is  ac- 
cepted payable  at  a  banker's,  the  acceptance  thereof  is  not  a  general  but 
a  qualified  acceptance;  and  whereas  a  practice  hath  very  generally  pre- 
vailed among  merchants  and  traders  so  to  accept  bills,  and  the  same  have 
among  such  persons  been  very  generally  considered  as  bills  generally  ac- 
cepted, and  accepted  without  qualification ;  and  whereas  many  persons  have 
been  and  may  be  much  prejudiced  and  misled  by  such  practice  and  under- 
standing, and  persons  accepting  bills  may  relieve  themselves  from  all  incon- 
venience by  giving  such  notice  as  hereinafter  mentioned  of  their  intention 
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to  make  only  a  qualified  acceptanoe  thereof :  be  it  therefore  enacted  by  tbe 
king's  most  excellent  majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament  assem- 
bled, and  by  the  authority  of  the  same,  That  from  and  after  the  first  day 
of  August  now  next  ensuing,  if  any  person  shall  accept  a  bill  of  exchange 
payable  at  the  house  of  a  banker  or  other  place,  without  further  expression 
in  his  acceptance,  such  acceptanoe  shall  be  deemed  and  taken  to  be,  to 
all  intents  and  purposes,  a  general  acceptance  of  such  bill;  but  if  the 
acceptor  shall,  in  his  acceptanoe,  express  that  he  accepts  the  bill  pay- 
able at  the  banker's  house  or  other  place  only,  and  not  otherwise  or  else- 
where, such  acceptance  shall  be  deemed  and  taken  to  be,  to  all  intents  and 
purposes,  a  qualified  acceptance  of  such  bill,  and  the  acceptor  shall  not  be 
liable  to  pay  the  said  bill,  except  in  default  of  payment  wben  such  payment 
shall  have  been  first  duly  demanded  at  such  banker's  house  or  other  place. 

II.  And  be  it  further  enacted,  That  from  and  after  the  said  first  day  of 
August,  no  acceptanoe  of  any  inland  bill  of  exchange  shall  be  sufficient  to 
charge  any  person,  unless  such  acceptance  be  in  writing  on  such  bill,  or,  if 
there  be  more  than  one  part  of  such  bill,  on  one  of  the  said  parts. 


[7  &  8  Geo.  4,  c.  15.] 

An  Act  for  declaring  the  Law  in  relation  to  BUh  of  Exchange  and  Pnmr 
issory  Notes  becoming  payable  on  Good  Friday  or  Christmas  Day. 

"  Whereas  an  act  was  passed  in  the  thirty-ninth  and  fortieth  years  of  the 
reign  of  his  late  majesty  King  George  the  Third,  intituled  '  An  Act  for 
the  better  Observance  of  Good  Friday  in  certain  cases  therein  mentioned ;' 
and  it  was  thereby  enacted  ^that  where  bills  of  exchange  and  promissoTj 
notes  became  due  and  payable  on  Good  Friday,  the  same  should,  from  and 
after  the  first  day  of  June  then  next  ensuing,  be  payable  on  the  day 

-^  ^       *before  Good  Friday ;  and  that  the  holder  or  holders  of  such  bills 

r*4841 

^        -'of  exchange  or  promissory  notes  might  note  and  protest  the  same 

for  non-payment  on  the  day  preceding  Good  Friday  in  like  manner  as  if 
the  same  had  fallen  du6  and  become  payable  on  the  day  preceding  Good 
Friday ;  and  that  such  noting  and  protest  should  have  the  same  efiect  and 
operation  at  law  as  if  such  bills  and  promissory  notes  had  fallen  due  &nd 
become  payable  on  the  day  preceding  Good  Friday,  in  the  same  manner  as 
was  usual  in  cases  of  bills  of  exchange  and  promissory  notes  coming  due 
on  the  day  before  any  Lord's  day,  commonly  called  Sunday,  and  before  the 
feast  of  the  Nativity  or  birth-day  of  our  Lord,  commonly  called  Christmas 
day ;  and  whereas,  notwithstanding  the  said  recited  act,  and  notwithstand- 
ing the  general  custom  of  merchants,  doubts  have  arisen  whether  notice  of 
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the  dishooor  of  bills  of  exchange  and  promissory  notes  falling  due  on  any 
Good  Friday,  or  oq  any  Christmas  day,  should  not  be  given  on  such  Gkx)d 
Friday  or  Christmas  day  respectively,  and  whether  in  eases  where  bills  of 
exchange  and  promissory  notes  fall  due  on  the  day  preceding  any  Good  Fri- 
day or  Christmas  day,  notice  of  the  dishonor  thereof  should  not  be  given 
on  the  Good  Friday  or  the  Christmas  day  next  after  the  same  bills  of  ex- 
change and  promissory  notes  so  fall  due }  and  it  is  expedient  that  such 
doubts  should  be  removed  :"  be  it  therefore  declared  and  enacted,  by  the 
king's  most  excellent  majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  pariiament  as- 
sembled, and  by  the  authority  of  the  same.  That  from  and  immediately 
after  the  tenth  day  of  April,  one  thousand  eight  hundred  and  twenty-seven, 
in  all  cases  where  bills  of  exchange  or  promissory  notes  shall  be  payable 
either  under  or  by  virtue  of  the  said  recited  act  or  otherwise  on  the  day 
preceding  any  Good  Friday,  or*  on  the  day  preceding  any  Christmas  day,  it 
shall  not'  be  necessary  for  the  holder  or  holders  of  such  bills  of  exchange 
or  promissory  notes  to  give  notice  of  the  dishonor  thereof  until  the  day 
next  after  such  Good  Friday,  or  Christmas  day;  and  that  whenever 
Christmas  day  shall  fall  on  a  Monday,  it  shall  not  be  necessary  fur  the 
holder  or  holders  of  such  bills  of  exchange  or  promissory  notes  as  shall  be 
payable  on  the  preceding  Saturday,  to  give  notice  of  the  dishonor  thereof 
until  the  Tuesday  next  after  such  Christmas  day;  and  that  every  such 
notice  given  as  aforesaid  shall  be  valid  and  effectual  to  all  intents  and  pur- 
poses. 

II.  And  whereas  similar  doubts  have  existed  with  respect  to  bills  of  ex- 
change and  promissory  notes  falling  due  upon  days  appointed  by  his  majesty's 
proclamation  for  solemn  fasts  or  days  of  thanksgiving,  or  upon  the  day 
next  preceding  such  days  respectively,  and  it  is  expedient  that  such  doubts 
should  be  removed  :  be  it  therefore  further  declared  and  enacted,  That  from 
and  after  the  said  tenth  day  of  April,  one  thousand  eight  hundred  and 
twenty-seven,  in  all  cases  where  bills  of  exchange  or  promissory  notes  shall 
become  due  and  payable  on  any  day  appointed  by  his  majesty's  proclama- 
tion for  a  day  of  solemn  fast  or  a  day  of  thanksgiving,  the  same  shall  be 
payable  on  the  *day  next  preceding  such  day  of  fast  or  day  of 
thanksgiving,  and  in  case  of  non-payment  may  be  noted  and  pro-  '-  -^ 
tested  on  such  preceding  day;  and  that  as  well  in  such  cases  as  in  the  case 
of  bills  of  exchange  and  promissory  notes  becoming  due  and  payable  on 
the  day  preceding  any  such  day  of  fast  or  day  of  thanksgiving,  it  shall  not 
be  necessary  for  the  holder  or  holders  of  such  bills  of  exchange  and  prom- 
issory notes  to  give  notice  of  the  dishonor  thereof  until  the  day  next  after 
such  day  of  fast  or  day  of  thanksgiving;  and  that  whensoever  such  day 
of  fast  or  day  of  thanksgiving  shall  be  appointed  on  a  Monday,  it  shall  not 
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be  necessary  for  the  holder  or  holders  of  such  bills  of  exehange  or  prom- 
issory notes  as  shall  be  payable  on  the  preceding  Saturday,  to  give  notioe 
of  the  dishonor  thereof  until  the  Tuesday  next  after  such  day  of  fast  or 
day  of  thanksgiving  respectively,  and  that  every  such  notice,  so  given  as 
aforesaid,  shall  be  valid  and  effectual  to  all  intents  and  purposes. 

III.  And  be  it  further  enacted,  That  from  and  afler  the  said  tenth  of 
April,  one  thousand  eight  hundred  and  twenty-seven,  Good  Friday  and 
Christmas  day,  and  every  such  day  of  fast  or  thanksgiving  so  appointed 
by  his  majesty,  is  and  shall  for  all  other  purposes  whatev^,  as  regards  bills 
of  exchange  and  promissory  notes,  be  treated  and  considered  as  the  Lord's 
day,  commonly  called  Sunday. 

IV.  Provided  always,  and  be  it  further  enacted.  That  nothing  in  this  act 
contained  shall  extend  or  be  construed  to  extend  to  that  part  of  the  United 
Kingdom  called  Scotland. 


[9  Geo.  4,  c.  14,  ss.  1,  8,  4,  5,  8.] 

An  Act  for  rendering  a  written  Memorandum  necessary  to  the  Validity  of 

certain  Promises  and  E7igagements» 

"  Whereas  by  an  act  passed  in  England  in  the  twenty-first  year  of  the 
reign  of  King  James  the  First,  it  was,  among  other  things,  aiacted  that 
all  actions  of  account  and  upon  the  case,  other  than  such  accounts  as  con- 
cern the  trade  of  merchandise  between  merchant  and  merchant,  their 
factors  or  servants,  all  actions  of  debt  grounded  upon  any  lending  or  con* 
tract  without  specialty,  and  all  actions  of  debt  for  arrearages  of  rent, 
should  be  commenced  within  three  years  after  the  end  of  the  then  present 
session  of  parliament,  or  within  six  years  next  afler  the  cause  of  such 
actions  or  suit,  and  not  after ;  and  whereas  a  similar  enactment  is  contained 
in  an  act  passed  in  Ireland,  in  the  tenth  year  of  the  reign  of  King  Charles 
the  First;  and  whereas  various  questions  have  arisen  in  actions  founded 
on  simple  contract,  as  to  the  proof  and  effect  of  acknowledgments  and 
promises  offered  in  evidence  for  the  purpose  of  taking  cases  out  of  the 
operation  of  the  said  enactments;  and  it  is  expedient  to  prevent  snch 
r^iAQfn  questions,  and  to  make  ^provision  for  giving  effect  to  the  said  en- 
actments, and  to  the  intention  thereof:"  be  it  therefore  enaoted, 
by  the  king's  most  excellent  majesty,  by  and  with  the  advioe  and  consent 
of  the  lords  spiritual  and  temporal,  and  commops,  in  this  present  par- 
liament assembled,  and  by  the  authority  of  the  same,  That  in  aotions 
of  debt  or  upon  the  case,  grounded  upon  any  simple  contract,  no  acknowl- 
edgment or  promise  by  words  only  shall  be  deemed  sufficient  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  any  case  out  of  the  opention 
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of  the  said  enactments  or  either  of  them,  or  to  deprive  any  party  of  the 
benefit  thereof,  unless  such  acknowledgment  or  promise  shall  be  made  or 
contained  by  or  in  some  writing,  to  be  signed  by  the  party  chargeable 
thereby;  and  that  where  there  shall  be  two  or  more  joint  contractors,  or 
executors  or  administrator  of  any  contractor,  no  such  joint  contractor,  ex- 
ecutor or  administrator  shall  lose  the  benefit  of  the  said  enactments  or  , 
either  of  them,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of  any 
written  acknowledgment  or  promise  made  and  signed  by  any  other  or  others 
of  them ;  provided  always  that  nothing  herein  contained  shall  alter  or 
take  away  or  lessen  the  effect  of  any  payment  of  any  principal  or  interest 
made  by  any  pec3on  whatsoever ;  provided  also  that  in  actions  to  be  com- 
menced against  two  or  more  such  joint  contractors,  or  executors  or  adminis- 
trators, if  it  shall  appear,  at  the  trial  or  otherwise,  that  the  plaintiff,  though 
barred  by  either  of  the  said  recited  acts  or  this  act,  as  to  one  or  more  of 
such  joint  contractors,  or  executors  or  administrators,  shall  nevertheless  be 
entitled  to  recover  against  any  other  or  others  of  the  defendants,  by  virtue 
of  a  new  acknowledgment  or  promise,  or  otherwise,  judgment  may  be  given 
and  costs  allowed  for  the  plaintiff  as  to  such  defendant  or  defendants 
against  whom  he  shall  recover,  or  for  the  other  defendant  or  defendants, 
against  the  plaintiff. 

III.  And  be  it  further  enacted.  That  no  indorsement  or  memorandum 
of  any  payment,  written  or  made  after  the  time  appointed  for  this  act  to 
take  effect,  upon  any  promissory  note,  bill  of  exchange,  or  other  writing,  by 
or  on  the  behalf  of  the  party  to  whom  such  payment  shall  be  made,  shall 
be  deemed  sufficient  proof  of  such  payment,  so  as  to  take  the  case  out  of 
the  operation  of  either  of  the  said  statutes. 

lY.  And  be  it  further  enacted,  That  the  said  recited  acts,  and  this 
act,  fihall  be  deemed  and  taken  to  apply  to  the  case  of  any  debt  on  simple 
contract  alleged  by  way  of  set-off  on  the  part  of  any  defendant,  either  by 
plea,  notice  or  otherwise. 

y .  And  be  it  f\irther  enacted.  That  no  action  shall  be  maintained  where- 
by to  charge  any  person  upon  any  promise  made  after  full  age  to  pay  any 
debt  contracted  during  infancy,  or  upon  any  ratification  after  full  age  of 
any  promise  or  simple  contract  made  during  infancy,  unless  such  promise 
or  ratification  shall  be  made  by  some  writing  signed  by  the  party  to  be 
charged  therewith. 

*VIIL  And  be  it  further  enacted,  That  no  memorandum  or 
other  writing,  made  necessary  by  this  actj'^shall  be  deemed  to  be   ^        ^ 
an  agreement  within  the  meaning  of  any  statute  relating  to  the  duties  of 
stamps. 
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•     [2  &  8  Will.  4,  c.  98.] 

An  Act /or  regulating  the  Protesting  for  Nbnrpayment  o/BiUst  of  Exchange 
dravm  payahle  at  a  Place  not  being  the  Place  of  the  Residence  of  the 
Drawee  or  Drawees  of  the  same, 

<(  Whereas  doubts  having  arisen  as  to  the  place  in  which  it  b  reqaisite 
to  protest  for  non-payment  bills  of  exchange,  which  on  the  presentment  for 
acceptance  to  the  drawee  or  drawees  shall  not  have  been  accepted,  sach 
bills  of  exchange  being  made  payable  at  a  place  other  than  the  place  men- 
tioned therein  to  be  the  residence  of  the  drawee  or  drawees  thereof,  and  it 
is  expedient  to  remove  such  doubts :"  be  it  therefore  enacted  by  the  kiogs 
most  excellent  majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  That  from  and  after  the  passing  of  this 
act  all  bills  of  exchange  wherein  the  drawer  or  drawers  thereof  shall  have 
expressed  that  such  bills  of  exchange  are  to  be  payable  in  any  place  other 
than  the  place  by  him  or  them  therein  mentioned  to  be  the  residence  of 
the  drawee  or  drawees  thereof,  and  which  shall  not  on  the  presentmeat  for 
acceptance  thereof  be  accepted,  shall  or  may  be,  without  further  preseat- 
ment  to  the  drawee  or  drawees,  protested  for  non-payment  in  the  place  in 
which  such  bills  of  exchange  shall  have  been  by  the  drawer  or  drawers  ex- 
pressed to  be  payable,  unless  the  amount  owing  i\pon  such  bills  of  exchange 
shall  have  been  paid  to  the  holder  or  holders  thereof  on  the  day  on  which 
such  bills  of  exchange  would  have  become  payable  had  the  same  been  duly 
accepted. 

[3  &  4  Will.  4,  c.  42,  ss.  12,  28,  29.] 

An  Act  for  the  further  Amendment  of  the  Law  and  the  better  Advancement 

of  Justice. 

XII.  And  be  it  further  enacted.  That  in  all  actions  upon  bills  of  ex- 
change or  promissory  notes  or  other  written  instruments,  any  of  the  parHes 
to  which  are  designated  by  the  initial  letter  ox  letters,  or  some  contraction 
of  the  Christian  or  first  name  or  names,  it  shall  be  sufficient  in  every  affi- 
davit to  hold  to  bail,  and  in  the  process  of  declaration  to  designate  sach 
persons  by  the  same  initial  letter  or  letters,  or  contraction  of  the  Christian 
or  first  name  or  names,  instead  of  stating  the  Christian  or  first  name  or 
names  in  full. 

*XXVIII.  And  be  it  further  enacted,  That  upon  all  debte  or 
*-  -*  sums  certain  payable  at  a  certain  time  or  otherwise,  the  jury,  on 
the  trial  of  any  issue  or  on  any  inquisition  of  damages,  may,  if  they  shall 
think  fit,  allow  interest  to  the  creditor  at  a  rate  not  exceeding  the  cnrrBot 
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rate  of  interest  from  the  time  when  such  dehts  or  sums  certain  were 
pajahle,  if  sach  debt«  or  sums  be  payable  bj  virtue  of  some  written  in- 
strument at  a  certain  time,  or.  if  payable  otherwise^  then  from  the  time 
when  demand  of  payment  shall  have  been  made  in  writing,  so  as  such  de- 
mand shall  give  notice  to  the  debtor  that  interest  will  be  claimed  from  the 
date  of  such  demand  until  the  term  of  payment ;  provided  that  interest 
shall  be  payable  in  all  cases  in  which  it  is  now  payable  by  law. 

XXIX.  And  be  it  further  enacted,  That  the  jury,  on  the  trial  of  any 
issue  or  on  any  inquisition  of  damages,  may,  if  they  shall  think  fitj  give 
damages  in  the  nature  of  interest  over  and  above  the  value  of  the  goods  at 
the  time  of  the  conversion  or  seizure,  in  all  actions  of  trover  or  trespass  de 
bonis  asportatia,  and  over  and  above  the  money  recoverable  in  all  actions 
on  policies  of  assurance  made  afler  the  passing  of  this  act. 


[5  &  6  Will.  4,  c.  41.] 

A71  Act  to  amend  the  Law  relating  to  Securities  given  for  Considerations 
arising  out  of  Gaming^  usurious  and  certain  other  i/legal  Transactions, 

'*  Whereas  by  an  act  passed  in  the  sixteenth  year  of  the  reign  of  his 
'  late  majesty  King  Charles  the  Second,  and  by  an  act  passed  in  the  parliament 
of  Ireland  in  the  tenth  year  of  the  reign  of  his  late  majesty  King  William 
the  Third,  each  of  such  acts  being  intituled  '  An  Act  against  deceitfiil, 
disorderly  and  excessive  Gaming,'  it  was  enacted  that  all  and  singular 
judgments,  statutes,  recognizances,  mortgages,  conveyances,  assurances, 
bonds,  bills,  specialties,  promises,  covenants,  agreements  and  other  acts, 
deeds  arid  securities  whatsoever,  which  should  be  obtained,  made,  given, 
acknowledged  or  entered  into  for  security  or  satisfaction  of  or  for  any 
money  or  other  thing  lost  at  play  or  otherwise  as  in  the  said  acts  respec- 
tively mentioned,  or  for  any  part  thereof,  should  be  utterly  void  and  of 
none  effect ;  and  whereas  by  an  act  passed  in  the  ninth  year  of  the  reign 
of  her  late  majesty  Queen  Anne,  and  also  by  an  act  passed  in  the  parlia- 
ment of  Ireland  in  the  eleventh  year  of  the  reign  of  her  late  majesty,  each 
of  such  acts  being  intituled  ^  An  Act  for  the  better  preventing  of  excessive 
and  deceitful  Gaming,'  it  was  enacted  that  from  and  aHer  the  several  days 
therein  respectively  mentioned  all  notes,  bills,  bonds,  judgments,  mortgages 
or  other  securities  or  conveyances  whatsoever,  given,  granted,  drawn  or 
entered  into  or  executed  by  any  person  or  persons  whatsoever,  where  the 
whole  or  any  part  of  the  consideration  of  such  conveyances  or  securities 
should  be  for  any  money  or  other  valuable  *thing  whatsoever  won 
by  gaming  or  playing  at  cards,  dice,  tables,  tennis,  bowls  or  other  ^  ^ 
44 
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game  or  games  whatsoever,  or  by  bettiDg  on  the  sides  or  hands  of  such  as 
did  game  at  any  of  the  games  aforesaid,  or  for  the  reimbursing  or  repaying 
any  money  knowingly  lent  or  advanced  fbr  such  gaming  or  betting  as  afore- 
said, or  lent  or  advanced  at  the  time  and  place  of  snoh  play  to  any  person 
or  persons  so  gaming  or  betting  as  aforesaid,  or  that  should,  daring  sndi 
play,  so  play,  or  bet,  should  be  utterly  void,  frustrate  and  of  none  effect  to 
all  intents  and  purposes  whatsoever :  and  that  where  such  mortgages,  se- 
curities or  other  conveyances  should  be  of  lands,  tenements  or  heredit- 
aments, or  should  be  such  as  should  incumber  or  affect  the  same,  such 
mortgages,  securities  or  other  conveyances  should  inure  and  be  to  and  for 
the  sole  use  and  benefit  of  and  should  devolve  upon  such  person  or  persons 
as  should  or  might  have  or  be  entitled  to  such  lands  or  hereditaments  in 
case  the  said  grantor  or  grantors  thereof  or  the  person  or  persons  so  incum- 
bering the  same  had  been  naturally  dead,  and  as  if  such  mortgages,  securi- 
ties or  other  conveyances  had  been  made  to  such  person  or  persons  so  to  be 
entitled  after  the  decease  of  the  person  or  persons  so  incumbering  the 
same ;  and  that  all  grants  or  conveyances  to  be  made  for  the  preventing  of 
such  lands,  tenements  or  hereditaments  from  coming  to  or  devolving  upon 
such  person  or  persons  thereby  intended  to  enjoy  the  same  as  aforesaid 
should  be  deemed  fraudulent  and  void  and  of  none  effect  to  all  intents  and 
purposes  whatsoever :  and  whereas  by  an  act  passed  in  the  twelfth  year  of 
the  reign  of  her  said  late  majesty  Queen  Anne,  intituled  '  An  Act  to  reduce 
the  Rate  of  Interest  without  any  Prejudice  to  Parliamentary  Securities,*  it 
was  enacted  that  all  bonds,  contracts  and  assurances  whatsoever  made  after 
the  twenty-ninth  day  of  September,  one  thousand  seven  hundred  and  four- 
teen, for  payment  of  any  principal  or  money  to  be  lent  or  covenanted  to  be 
performed  upon  or  for  any  usury,  whereupon  or  whereby  there  should  be 
reserved  or  taken  above  the  rate  of  five  pounds  in  the  hundred,  as  therein 
mentioned,  should  be  utterly  void :  and  whereas  by  an  act  passed  in  the 
parliament  of  Ireland  in  the  fifth  year  of  the  reign  of  his  late  majesty 
King  George  the  Second,  intituled  ^  An  Act  for  reducing  the  Interest  of 
Money  to  Six  per  Cent.,'  it  was  enacted  that  all  bonds,  contracts  and  as- 
surances whatsoever  made  after  the  first  day  of  May,  one  thousand  seven 
hundred  and  thirty- two,  for  payment  of  any  principal  or  money  to  be -lent 
01  covenant  to  be  performed  upon  or  for  any  loan,  whereupon  or  whereby 
there  should  be  taken  or  reserved  above  the  rate  of  six  pounds  in  the  hun- 
dred, should  be  utterly  void :  and  whereas  by  an  act  passed  in  the  fiffy- 
eighth  year  of  the  reign  of  his  late  majesty  King  George  the  Third,  intituled 
^  An  Act  to.  afford  Relief  to  the  bond  fide  Holders  of  Negotiable  Securities 
without  Notice  that  they  were  given  for  a  usurious  Consideration,'  it  was 
enacted  that  no  bill  of  exchange  or  promissory  note  that  should  be  drawn 
or  made  af\er  the  passing  of  that  act  should,  though  it  might  have  been 
given  for  a  usurious  consideration  or  upon  a  usurious  contract,  be  void  in 
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the  hands  of  an  indorsee  for  valuable  consideration)  unless  *such 
indorsee  had  at  the  time  of  discounting  or  paying  such  consider-  ^  •' 
ation  for  the  same  actual  notice  that  such  bill  of  exchange  or  promissory 
note  had  been  originally  giyen  for  a  usurious  consideration  or  upon  a  usuri- 
'0U8  contract :  and  whereas  by  an  act  passed  in  the  parliament  pf  Ireland 
in  the  eleventh  and  twelfth  years  of  the  reign  of  his  said  late  majesty  King 
George  the  Third,  intituled  'An  Act  to  prevent  Frauds  committed  by 
Bankrupts/  it  was  enacted  that  every  bond,  bill,  note,  contract,  agreement 
or  other  security  whatsoever  tp  be  made  or  given  by  any  bankrupt  or  by 
any  other  person  unto  or  to  the  use  of  or  in  trust  for  any  creditor  or  cred- 
itors, or  for  the  security  of  the  payment  of  any  debt  or  sum  of  money  due 
from  such  bankrupt  at  the  time  of  his  becoming  bankrupt,  or  any  part 
thereof,  between  the  time  of  his  becoming  bankrupt  and  such  bankrupt's 
discharge,  as  a  consideration  or  to  the  intent  to  persuade  him,  her  or  them 
to  consent  to  or  sign  any  such  allowance  or  certificate,  should  be  wholly  void 
and  of  no  effect,  and  the  moneys  there  secured  or  agreed  to  be  paid  should 
not  be  recovered  or  recoverable :  and  whereas  by  an  act  passed  in  the  forty- 
fifth  year  of  the  reign  of  his  said  late  majesty  King  George  the  Third,  in- 
tituled *  An  Act  for  the  Encouragement  of  Seamen,  and  for  the  better  and 
more  effectually  manning  his  Majesty's  Navy  during  the  present  War,'  it 
was  enacted  that  all  contracts  and  agreements  which  should  be  entered 
into,  and  all  bills,  notes  and  other  securities  which  should  be  given  by  any 
person  or  persons  for  ransom  of  any  ship  or  vessel,  or  of  any  merchandise 
or  goods  on  board  the  same,  contrary  to  that  act,  should  be  absolutely  null 
and  void  in  law,  and  of  no  effect  whatsoever :  and  whereas  by  an  act  passed 
in  the  sixth  year  of  the  reign  of  his  late  majesty  King  George  the  Fourth, 
intituled  '  An  Act  to  amend  the  Laws  relating  to  Bankrupts,'  it  was  enacted 
that  any  contract  or  security  made  or  given  by  any  bankrupt  or  other  per- 
son unto  or  in  trust  for  any  creditor,  or  for  securing  the  payment  of  any 
money  due  by  such  bankrupt  at  his  bankruptcy,  as  a  consideration  or  with 
intent  to  persuade  such  creditor  to  consent  to  or  sign  the  certificate  of  any 
such  bankrupt,  should  be  void,  and  the  money  thereby  secured  or  agreed  to 
be  paid  should  not  be  recoverable,  and  the  party  sued  on  such  contract  or 
security  might  plead  the  general  issue,  and  give  that  act  and  the  special 
matter  in  evidence :  and  whereas  securities  and  instruments  made  void  by 
virtiie  of  the  several  hereinbefore  recited  acts  of  the  sixteenth  year  of  the 
reign  of  his  said  late  majesty  King  Charles  the  Second,  the  tenth  year  of 
the  reign  of  his  said  late  majesty  King  William  the  Third,  the  ninth  and 
eleventh  years  of  the  reign  of  her  said  late  majesty  Queen  Anne,  the  elev- 
enth and  twelfth  years  of  the  reign  of  his  said  late  majesty  King  George 
the  Third,  the  forty-fifth  year  of  the  reign  of  his  said  late  majesty  King 
George  the  Third,  and  the  sixth  year  of  the  reign  of  his  said  late  majesty 
King  George  the  Fourth,  and  securities  and  instruments  made  void  by  vir- 
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tae  of  the  said  act  of  the  twelfth  year  of  the  reign  of  her  said  late  majestj 
Queen  Anne,  and  the  fifth  year  of  the  reign  of  his  said  late  majesty  King 
George  the  Second,  other  than  bills  of  exchange  or  promissory  notes  made 
r*4.Ql  1  ^^'^^  ^y  ^^®  *8aid  act  of  the  fifty-eighth  year  of  the  reign  of  his 
late  majesty  King  George  the  Third,  are  sometimes  indorsed, 
transferred,  assigned  or  conveyed  to  purchasers  or  other  persons  for  a  valu- 
able consideration,  without  notice  of  the  original  consideration  for  which 
such  securities  or  instruments  were  given ;  and  the  avoidance  of  such  seoa- 
rities  or  instruments  in  the  hands  of  such  purchasers  or  other  persons  is 
often  attended  with  great  hardship  and  injustice:"  for  remedy  thereof  be 
it  enacted  by  the  king's  most  excellent  majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  That  so  much  of 
the  hereinbefore  recited  acts  of  the  sixteenth  year  of  the  reign  of  his  said 
late  majesty  King  Charles  the  Second,  the  tenth  year  of  the  reign  of  hb 
said  late  majesty  King  William  the  Third,  the  ninth,  eleventh  and  twelfth 
years  of  the  reign  of  her  said  late  majesty  Queen  Anne,  the  fifth  year  of 
the  reign  of  his  said  late  majesty  King  George  the  Second,  the  eleventh 
and  twelfth  and  the  forty-fifth  years  of  the  reign  of  his  said  late  majesty  Kiag 
George  the  Third,  and  the  sixth  year  of  the  reign  of  his  said  late  majesty 
King  George  the  Fourth,  as  enact«  that  any  note,  bill  or  mortgage  shall  be 
absolutely  void,  shall  be  and  the  same  is  hereby  repealed ;  but  nevertheless 
every  note,  bill  or  mortgage  which  if  this  act  had  not  been  passed  would, 
by  virtue  of  the  said  several  lastly  hereinbefore  mentioned  acts  or  any  of 
them,  have  been  absolutely  void,  shall  be  deemed  and  taken  to  have  been 
made,  drawn,  accepted,  given  or  executed  for  an  illegal  consideration,  and 
the  said  several  acts  shall  have  the  same  force  and  efiect  which  they  would 
respectively  have  had  if,  instead  of  enacting  that  any  such  note,  bill  or 
mortgage  should  be  absolutely  void,  such  acts  had  respectively  provided 
that  every  such  note,  bill  or  mortgage  should  be  deemed  and  taken  to  have 
been  made,  drawn,  accepted,  given  or  executed  for  an  illegal  consideration ; 
provided  always  that  nothing  herein  contained  shall  prejudice  or  affect 
any  note,  bill  or  mortgage  which  would  have  been  good  and  valid  if  this  act 
had  not  been  passed. 

II.  And  be  it  further  enacted,  That  in  case  any  person  shall,  after  the 
passing  of  this  act,  make,  draw,  give  or  execute  any  note,  bill  or  mortgage 
for  any  consideration  on  account  of  which  the  same  is  by  the  hereinbefore 
recited  acts  of  the  sixteenth  year  of  the  reign  of  his  said  late  majesty 
King  Charles  the  Second,  the  tenth  year  of  the  reign  of  his  said  late  majesty 
King  William  the  Third,  and  the  ninth  and  eleventh  years  of  the  reign  of  her 
said  late  majesty  Queen  Anne,  or  by  any  one  or  more  of  such  acts,  declared 
to  be  void,  and  such  person  shall  actually  pay  to  any  indorsee,  holder  or 
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asBignee  of  such  note,  bill  or  mortgage  the  amoant  of  the  money  thereby 
secured,  or  any  part  thereof,  such  money  so  paid  shall  be  deemed  and  taken 
to  have  been  paid  for  and  on  acoonnt  of  the  person  to  whom  such  note, 
bill  or  mortgage  was  originally  given  upon  such  illegal  consideration  as 
aforesaid,  and  shall  be  deemed  and  taken  to  be  a  debt  due  and  owing  from 
such  last-named  person  to  the  '^'person  who  shall  have  so  paid  such  rinAQo-i 
money,  and  shall  accordingly  be  reooverable  by  action  at  law  in 
any  of  his  majesty's  courts  of  record. 

III.  And  be  it  further  enacted,  That  so  much  of  the  said  acts  of  the 
ninth  and  eleventh  years  of  the  reign  of  her  said  late  majesty  Queen  Anne 
as  enacts  that  where  such  mortgages,  securities  or  other  conveyances  as 
therein  mentioned  should  be  of  lands,  tenements  or  hereditaments,  or  should 
be  such  as  should  incumber  or  affect  the  same,  such  mortgages,  securities 
or  other  conveyances  should  enure  and  be  to  and  for  the  sole  use  and  benefit 
of  and  should  devolve  upon  such  person  or  persons  as  should  or  might 
have  or  be  entitled  to  such  lands  or  hereditaments  in  case  the  grantor 
or  grantors  thereof,  or  the  person  or  persons  incumbering  the  same,  had 
been  naturally  dead,  and  as  if  such  mortgages,  securities  or  other  convey- 
ances had  been  made  to  such  person  or  persons  so  to  be  entitled  after  the 
decease  of  the  person  or  persons  so  incumbering  the  same,  and  that  all 
grants  or  conveyances  to  be  made  for  the  preventing  of  such  lands,  tene- 
ments or  hereditaments  from  coming  to  or  devolving  upon  such  person  or 
persons  thereby  intended  to  enjoy  the  same  as  aforesaid  should  be  deemed 
fraudulent  and  void,  and  of  none  effect  to  all  intents  and  purposes  whatso- 
ever, shall  be  and  the  same  is  hereby  repealed ;  saving  to  all  persons  all 
rights  acquired  by  virtue  thereof  previously  to  the  passing  of  this  act. 

lY.  And  be  it  further  enacted,  That  this  act  may  be  altered  or  repealed 
by  any  other  act  during  this  present  session  of  parliament. 


[6  &  7  Will.  4,  c.  68.] 

An  Act /or  declaring  the  Law  as  to  the  Day  on  which  it  is  requisite  to  present 
far  Payment  to  the  Acceptors  or  Acceptors  supra  Protest  for  Honor ^  or 
to  the  Referees  or  Referee  in  case  of  Need^  Bills  of  Exchange  which  had 
been  dishonored. 

"  Whereas  bills  of  exchange  are  occasionally  accepted  supra  protest  for 
honor  or  have  a  reference  thereon  in  case  of  need :  and  whereas  doubts 
have  arisen  when  bills  have  been  protested  for  want  of  payment  as  to  the 
day  on  which  it  is  requisite  that  they  should  be  presented  for  payment  to 
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the  acoeptoTS  or  acceptor  for  honor,  or  to  the  referees  or  referee,  and  it  is 
expedient  that  such  doubts  should  be  removed :"  be  it  therefore  declared 
and  enacted  by  the  king's  most  excellent  majesty,  by  and  with  the  adviee 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same,  That  it 
shall  not  be  necessary  to  present  such  bills  of  exchange  to  such  acceptors 
or  acceptor  for  honor,  or  to  such  referees  or  referee,  until  the  day  following 
r*4Q^l  ^^^  ^^y  ^^  '''which  such  bills  of  exchange  shall  become  due;  and 
that  if  the  place  of  address  on  such  bill  of  exchange  of  such  ac- 
ceptors or  acceptor  for  honor,  or  of  such  referees  or  referee,  shall  be  in  any 
city,  town,  or  place  other  than  in  the  city,  town,  or  place  where  such  bill 
shall  be  therein  made  payable,  then  it  shall  not  be  necessary  to  forward 
auch  bill  of  exchange  for  presentment  for  payment  to  such  acceptors  or 
acceptor  for  honor,  or  referees  or  referee,  until  the  day  following  the  day 
on  which  such  bill  of  exchange  shall  become  due. 

II.  And  be  it  ftirther  enacted  and  declared,  That  if  the  day  Mowing 
the  day  on  which  such  bill  of  exchange  shall  become  due  shall  happen  to 
be  a  Sunday,  Good  Friday  or  Christmas  day,  or  a  day  appointed  by  his 
majesty's  proclamation  for  solemn  fast  or  of  thanksgiving,  then  it  shall  not 
be  necessary  that  such  bill  of  exchange  shall  be  presented  for  payment,  or 
be  forwarded  for  such  presentment  for  payment,  to  such  acceptors  or  ac- 
ceptor for  honor,  or  referees  or  referee,  until  the  day  following  such  Sunday, 
Good  Friday,  Christmas  day,  or  solemn  ^t  or  day  of  thanksgiving. 


[1  &  2  Vict.  0.  110.] 

An  Act  for  aholuhtng  Arrest  an  Mesne  Process  m  Civil  Actions^  except  tJi 
certain  Cases;  for  extending  the  Remedies  of  Creditors  against  ike 
Property  of  Debtors;  and  for  amending  the  Laws  for  the  ReMefofh- 
solvent  Debtors  in  England.  [16th  August,  1838.] 

XII.  And  be  it  enacted.  That  by  virtue  of  any  writ  of  fieri  facias  to  be 
sued  out  of  any  superior  or  inferior  court  after  the  time  appointed  for  the 
commencement  of  this  act,  or  any  precept  in  pursuance  thereof,  the  sheriff 
or  other  officer  having  the  execution  thereof  may  and  shall  seize  and  take 
any  money  or  bank  notes  (whether  of  the  governor  and  company  of  the 
Bank  of  England,  or  any  other  bank  or  bankers),  and  any  checks,  bills  of 
exchange,  promissory  notes,  bonds,  specialties,  or  other  securities  for  money, 
belonging  to  the  person  against  whose  effects  such  writ  of  fieri  faciots  shall 
be  sued  out ;  and  may  and  shall  pay  or  deliver  to  the  party  suing  out 
such  execution  any  money  or  bank  notes  which  shall  be  so  seized  or  a  soffi- 
oient  part  thereof;  and  may  and  shall  hold  any  such  checks,  bills  of  ex- 
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change,  promissory  notes,  bonds,  specialties,  or  other  secarities  for  money 
as  a  security  or  securities  for  the  amount  of  such  writ  of  fieri  facias  di- 
rected to  be  levied,  or  so  much  thereof  as  shall  not  have  been  otherwise 
levied  and  raised ;  and  may  sue  in  the  name  of  such  sheriff  or  other  officer 
for  the  recovery  of  the  sum  or  sums  secured  thereby,  if  and  when  the  time 
of  payment  thereof  shall  have  arrived;  and  that  the  payment  to  such 
sheriff  or  other  officer  by  the  party  liable  on  any  such  check,  bill  of  ex- 
change, promissory  note,  bond,  specialty,  or  other  *security,  with 
or  without  suit,  or  the  recovery  and  levying  execution  against  the  ^  -' 
party  so  liable,  shall  discharge  him  to  the  extent  of  such  payment,  or  of 
such  recovery  and  levy  in  execution,  as  the  case  may  be,  from  his  liability 
on  any  such  check,  bill  of  exchange,  promissory  note,  bond,  specialty,  or 
other  security ;  and  such  sheriff  or  other  officer  may  and  shall  pay  over 
to  the  party  suing  out  such  writ  the  money  so  to  be  recovered,  or  such 
part  thereof  as  shall  be  sufficient  to  discharge  the  amount  by  such  writ  di- 
rected to  be  levied )  and  if  after  satisfaction  of  the  amount  so  to  be  levied, 
together  with  sheriff's  poundage  and  expenses,  any  surplus  shall  remain  in 
the  hands  of  such  sheriff  or  other  officer,  the  same  shall  be  paid  to  the 
party  against  whom  such  writ  shall  be  so  issued ;  provided  that  no  such 
sheriff  or  other  officer  shall  be  bound  to  sue  any  party  liable  upon  any  such 
check,  bill  of  exchange,  promissory  note,  bond,  specialty,  or  other  security, 
unless  the  party  suing  out  such  execution  shall  enter  into  a  bond,  with  two 
sufficient  sureties,  for  indemnifying  him  from  all  costs  and  expenses  to  be 
incurred  in  the  prosecution  of  such  action,  or  to  which  he  may  become 
liable  in  consequence  thereof,  the  expense  of  such  bond  to  be  deducted  out 
of  any  money  to  be  recovered  in  such  action. 

XYI.  And  be  it  enacted.  That  if  any  judgment  creditor,  who,  under 
the  powers  of  this  act,  shall  have  obtained  any  charge  or  be  entitled  to  the 
benefit  of  any  security  whatsoever,  shall  ailerwards  and  before  the  property 
so  charged  or  secured  shall  have  been  converted  into  money  or  realized, 
and  the  produce  thereof  applied  towards  payment  of  the  judgment  debt, 
cause  the  person  of  the  judgment  debtor  to  be  taken  or  charged  in  execu- 
tion upon  such  judgment,  then  and  in  such  case  such  judgment  creditor 
shall  be  deemed  and  taken  to  have  relinquished  all  right  and  title  to  the 
benefit  of  such  charge  or  security,  and  shall  forfeit  the  same  accordingly. 

XVII.  And  be  it  enacted.  That  every  judgment  debt  shall  carry  interest 
at  the  rate  of  four  pounds  per  centum  per  annum  from  the  time  of  entering 
up  the  judgment,  or  from  the  time  of  the  commencement  of  this  act  in 
cases  of  judgments  then  entered  up  and  not  carrying  interest,  until  the 
same  shall  be  satisfied ;  and  such  interest  may  be  levied  under  a  writ  of 
execution  on  such  judgment. 
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[2  &  8  Vict.  6.  29.] 

An  Act  for  the  better  Protection  of  Parties  dealing  vnfh  Persona  liable  to 

the  Bankrupt  Laws, 

[loth  July,  1839.] 

Whereas  by  an  act  passed  in  the  sixth  year  of  the  reign  of  his  late 
majesty  King  Oeorge  the  Fourth,  intituled  ''  An  Act  to  amend  the  Laws 
relating  to  Bankrupts,*'  it  was  among  other  things  enacted  that  aU  pay- 
ments really  and  bond  fide  made  by  *any  bankrupt  or  by  any  person 
^  -I  on  his  behalf,  before  the  date  and  issuing  of  the  commission  against 
such  bankrupt,  to  any  creditor  of  such  bankrupt  (such  payment  not  being 
a  fraudulent  preference  of  such  creditor),  should  be  deemed  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  such  bankrupt  committed,  and  that 
all  payments  really  and  bon^  fide  made  to  any  bankrupt  before  the  date  and 
issuing  of  the  commission  against  such  bankrupt  should  be  deemed  Talid, 
notwithstanding  any  prior  act  of  bankruptcy  committed,  and  that  such 
creditor  should  not  be  liable  to  refund  the  same  to  the  assignees  of  such 
bankrupt,  provided  the  person  so  dealing  with  the  bankrupt  had  not  at  the 
time  of  such  payment  to  such  bankrupt  notice  of  any  bankruptcy  com- 
mitted :  and  whereas  by  an  act  passed  in  this  present  session  of  parliament^ 
intituled  '^  An  Act  for  the  better  Protection  of  Purchasers  against  Judg- 
ments, Crown  Debts,  Lis  pendens  and  Fiats  in  Bankruptcy,"  it  is  amongst 
other  things  enacted  that  all  conveyances  by  any  bankrupt  boncL  fide  made 
and  executed  before  the  date  and  issuing  of  the  fiat  against  such  bankrupt 
shall  be  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  him  com- 
mitted, provided  the  person  or  persons  to  whom  such  bankrupt  so  conveyed 
had  not  at  the  time  of  such  conveyance  notice  of  any  prior  act  of  bank- 
ruptcy by  him  committed :  and  whereas  it  is  expedient  that  further  protec- 
tion should  be  given  to  persons  dealing  with  bankrupts  before  the  issuing 
of  any  fiat  against  them  :  be  it  therefore^  enacted  by  the  queen's  most  ex- 
cellent majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same.  That  all  contracts,  dealings  and  transactions,  by 
,  and  with  any  bankrupt  really  and  bond  fide  made  and  entered  into  before 
the  date  and  issuing  of  the  fiat  against  him,  and  all  executions  and  attadi- 
ments  against  the  lands  and  tenements  or  goods  and  chattels  of  such  bank- 
rupt, bond  fide  executed  or  levied  before  the  date  and  issuing  of  the  fiat, 
shall  be  deemed  to  be  valid,  notwithstanding  any  prior  act  of  bankruptcy 
by  such  bankrupt  committed  i  provided  the  person  or  persons  so  dealing 
with  such  bankrupt,  or  at  whose  suit  or  on  whose  account  such  execution 
or  attachment  shall  have  issued,  had  not  at  the  time  of  such  contract,  deal- 
ing or  transaction,  or  at  the  time  of  executing  or  levying  such  execution  or 
attachment,  notice  of  any  prior  act  of  bankruptcy  by  him  committed ;  provided 
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also  that  DOthiDg  herein  contained  shall  be  deemed  or  taken  to  give  Taliditj 
to  any  payment  made  by  any  bankrupt  being  a  fraudulent  preference  of  any 
creditor  or  creditors  of  such  bankrupt,  or  to  any  execution  founded  on  a 
judgment  on  a  warrant  of  attorney  or  cognovit  given  by  any  bankrupt  by 
way  of  such  fraudulent  preference. 

11.  And  be  it  further  enacted,  That  this  act  may  be  repealed  or  altered 
by  any  other  act  in  this  present  session  of  parliament. 


*[7  &  8  Vict.  c.  82.]  [*496] 

An  Act  to  regulate  the  Issue  of  Bank  Notes,  and  for  giving  to  the  Gov- 
ernor and  Company  of  the  Bank  of  England  certain  Privileges  for  a 
limited  Period,  [19th  July,  1844.] 

lY.  And  be  it  enacted,  That  from  and  after  the  thirty-first  day  of  August, 
one  thousand  eight  hundred  and  forty>four,  all  persons  shall  be  entitled  to 
demand,  from  the  Issue  Department  of  the  Bank  of  England,  Bank  of 
England  notes  in  exchange  for  gold  bullion  at  the  rate  of  three  pounds 
seventeen  shillings  and  ninepence  per  ounce  of  standard  gold ;  provided 
always  that  the  said  governor  and  company  shall  in  all  cases  be  entitled  to 
require  such  gold  bullion  to  be  melted  and  assayed  by  persons  approved  by 
the  said  governor  and  company  at  the  expense  of  the  parties  tendering  such 
gold  bullion. 

X.  And  be  it  enacted,  That  j&om  and  afler  the  passing  of  this  act,  no 
person  other  than  a  banker  who,  on  the  sixth  day  of  May,  one  thousand 
eight  hundred  and  forty-four,  was  lawfully  issuing  his  own  bank  notes,  shall 
make  or  issue  bank  notes  in  any  part  of  the  United  Kingdom. 

XI.  And  be  it  enacted,  That  fronr  and  after  the  passing  of  this  act  it 
shall  not  be  lawful  for  any  banker  to  draw,  accept,  make  or  issue,  in  Eng- 
land or  Wales,  any  bill  of  exchange  or  promissory  note  or  engagement  for 
the  payment  of  money  payable  to  bearer  on  demand,  or  to  borrow,  owe  or 
take  up,  in  England  or  Wales,  any  sums  or  sum  of  money  on  the  bills  of 
notes  of  such  banker  payable  to  bearer  on  demand,  save  and  except  that  it 
shall  be  lawJfol  for  any  banker  who  was  on  the  sixth  day  of  May,  one 
thousand  eight  hundred  and  forty-four,  carrying  on  the  business  of  a  banker 
in  England  or  Wales,  and  was  then  lawfully  issuing,  in  England  or  Wales, 
his  own  bank  notes,  under  the  authority  of  a  license  to  that  effect,  to  con-, 
tinue  to  issue  such  notes  to  the  extent  and  under  the  conditions  hereinafter 
mentioned,  but  not  further  or  otherwise ;  and  the  right  of  any  company  or 
partnership  to  continue  to  issue  such  notes  shall  not  be  in  any  manner 
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prejudiced  or  affected  by  any  change  which  may  hereafter  take  place  in  the 
personal  composition  of  such  company  or  partnership,  either  by  the  trans- 
fer of  any  shares  or  share  therein,  or  by  the  admission  of  any  new  partner  or 
member  thereto,  or  by  the  retirement  of  any  present  partner  or  member  there- 
from ;  provided  always  that  it  shall  not  be  lawful  for  any  company  or  part- 
nership now  consisting  of  only  six  or  less  than  six  persons  to  issue  bank 
notes  at  any  time  afler  the  number  of  partners  therein  shall  exceed  six  in 
the  whole. 

XII.  And  be  it  enacted,  That  if  any  banker,  in  any  part  of  the  United 
Kingdom,  who  after  the  passing  of  this  act  shall  be  entitled  to  issue  bank 
notes  shall  become  bankrupt,  or  shall  cease  to  carry  on  the  business  of  a 

^_     ^,   banker,  or  shall  discontinue  *the  issue  of  bank  notes,  either  by 
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*-  -^  agreement  with  the  governor  and  company  of  the  Bank  of  Eng- 
land or  otherwise,  it  shall  not  be  lawful  for  such  l]iianker  at  any  time  there- 
after to  issue  any  such  notes. 

XXVI.  And  be  it  enacted,  That  from  and  after  the  passing  of  this  act, 
it  shall  be  lawful  for  any  society  or  company  or  any  persons  in  partnership, 
though  'exceeding  six  in  number,  carrying  on  the  business  of  banking  in 
London,  or  within  sixty-five  miles  thereof,  to  draw,  accept  or  indorse  bills 
of  exchange,  not  being  payable  to  bearer  on  demand,  anything  in  the  here- 
inbefore recited  act  passed  in  the  fourth  year  of  the  reign  of  his  said 
majesty  King  William  the  Fourth,  or  in  any  other  act,  to  the  contraiy 
notwithstanding. 


[16  &  17  Vict.  c.  59.] 

An  Act  to  repeal  certain  Stamp  Duties^  and  to  grant  otherz  in  lieu  thereof^ 

to  amend  the  Laws  relating  to  Stamp  Duties^  and  to  m^ike  perpetual 

certain  Stamp  DtUies  in  Ireland. 

[4th  August,  1853.] 

XIX!  Provided  always  that  any  draft  or  order  drawn  upon  a  banker 
for  a  sum  of  money  payable  to  order  on  demand  which  shall,  when  pre- 
sented for  payment,  purport  to  be  indorsed  by  the  person  to  whom  the 
same  shall  be  drawn  payable,  shall  be  a  sufficient  authority  to  such  banker 
to  pay  the  amount  of  such  draft  or  order  to  the  bearer  thereof;  and  it 
shall  not  be  incumbent  on  such  banker  to  prove  that  such  indorsement,  or 
any  subsequent  indorsement,  was  made  by  or  under  the  direction  or 
authority  of  the  person  to  whom  the  said  draft  or  order  was  or  is  made 
payable  either  by  the  drawer  or  any  indorser  thereof. 
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[17  &  18  Vict.  c.  83.] 

An  Act  to  amend  the  Laws  relating  to  the  Stamp  Duties. 

[10th  August,  1854.] 

XI.  And  whereas  an  act  was  passed  in  the  seventh  and  eighth  years 
of  her  majesty's  reign,  chapter  thirty-two,  to  regulate  the  issue  of  bank 
notes ;  and  an  act  was  passed  in  the  eighth  and  ninth  years  of  her  majesty's 
reign,  chapter  thirty-eight,  to  regulate  the  issue  of  bank  notes  in  Scotland; 
and  another  act  was  passed  in  the  last-mentioned  years,  chapter  thirty- 
seven,  to  regulate  the  issue  of  bank  notes  in  Ireland ;  and  in  order  to  pre- 
vent evasions  of  the  regulations  and  provisions  of  the  said  respective  acts 
it  is  expedient  to  define  what  shall  be  deemed  to  be  bank  notes  within  the 
meaning  thereof  respectively :  be  it  enacted,  That  all  bills,  drafts  or  notes 
(other  than  notes  of  the  Bank  of  England)  which  shall  be  issued  by  any 
banker,  or  the  *agent  of  any  banker,  for  the  payment  of  money  to  r^:  ino-i 
the  bearer  on  demand,  and  all  bills,  drafts  or  notes  so  issued,  which 

shall  entitle  or  be  intended  to  entitle  the  bearer  or  holder  thereof,  without 
indorsement,  or  without  any  further  or  other  indorsement  than  may  be 
thereon  at  the  time  of  the  issuing  thereof,  to  the  payment  of  any  sum  of 
money  on  demand,  whether  the  same  shall  be  so  expressed  or  not,  in  what- 
ever form  and  by  whomsoever  such  bills,  drafts  or  notes  shall  be  drawn  or 
made,  shall  be  deemed  to  be  bank  notes  of  the  banker  by  whom  or  by 
whose  agent  the  same  shall  be  issued  within  the  meaning  of  the  said  three 
several  acts  last  mentioned,  and  within  all  the  clauses,  provisions  and  regu- 
lations thereof  respectively. 

XII.  All  bills,  drafts  and  notes,  which  by  or  under  this  act,  or  the  said 
three  several  acts  last  mentioned,  or  any  of  them  respectively,  are  declared 
or  deemed  to  be  bank  notes,  shall  be  subject  and  liable  to  the  stamp 
duties,  and  composition  for  stamp  duties,  imposed  by  or  payable  under  any 
act  or  acts  in  force  upon  or  in  respect  of  promissory  notes  for  the  payment 
of  money  to  the  bearer  on  demand ;  and  all  clauses,  provisions,  regulations, 
penalties,  and  forfeitures  contained  in  any  act  or  acts  relating  to  the  issu- 
ing of  such  promissory  notes,  or  for  securing  the  said  stamp  duties 'and 
composition  respectively,  or  for  preventing  or  punishing  frauds  or  evasions 
in  relation  thereto,  shall  respectively  be  deemed  to  apply  to  all  such  bills, 
drafts  and  notes  as  aforesaid,  and  to  the  stamp  duties  and  composition 
payable  upon  or  in  respect  thereof,  anything  in  this  act,  or  any  other  act 
or  acts,  to  the  contrary  notwithstanding. 
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[17  &  18  Vict.  c.  90.] 

An  Act  to  repeal  the  Laws  relating  to  U$ury  and  to  the  Enrollment  of  An- 
wuUies.  [10th  August,  1854.] 

Whereas  it  is  expedient  to  repeal  the  laws  at  present  in  force  relating  to 
usury :  be  it  enacted  by  the  queen's  most  excellent  majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

I.  The  several  acts  and  parts  of  acts  made  in  the  parliaments  of  England 
and  Scotland,  Great  Britain  and  Ireland,  mentioned  in  the  schedule  hereto, 
and  all  existing  laws  against  usury,  shall  be  repealed. 

II.  Provided  always  that  nothing  herein  contained  shall  prejudice  or 
affect  the  rights  or  remedies  of  any  person,  or  diminish  or  alter  the  liabili- 
ties of  any  person  in  respect  of  any  act  done  previously  to  the  passing  of 
this  act. 

III.  Where  interest  is  now  payable  upon  any  contract,  express  or  im- 
r*4991    P^^^^j  ^^^  payment  of  the  legal  or  current  rate  of  *intereat,  or  where 

upon  any  debt  or  sum  of  money  interest  is  now  payable  by  any  ml® 
of  law,  the  same  rate  of  interest  shall  be  recoverable  as  if  this  act  had  not 
been  passed. 

t 

lY.  Provided  always  that  nothing  herein  contained  shall  extend  or  be 
construed  to  extend  to  repeal  or  affect  any  statute  relating  to  pawnbrokers, 
but  that  all  laws  touching  and  concerning  pawnbrokers  shall  remain  in  full 
force  and  effect,  to  all  intents  and  purposes  whatsoever,  as  if  this  act  had 
not  been  passed. 


[17  &  18  Vict.  c.  125,  8.  8i'.] 

An  Act  for  the  further  Amendment  of  the  Process,  F^actice,  and  Mode  of 
Pleading  in  and  enlarging  the  Jurisdiction  of  the  SuperioT  Courts  of 
Common  Law  at  Westminster,  and  of  the  Superior  Courts  of  Common 
Law  of  the  Counties  Palatine  of  Lancaster  aud  Durham. 

[12th  August,  1854.] 

LXXXVII.  In  case  of  any  action  founded  upon  a  bill  of  exchange  or 
other  negotiable  instrument,  it  shall  be  lawful  for  the  court  or  a  judge  to  order 
that  the  loss  of  such  instrument  shall  not  be  set  up,  provided  an  indemnity 
is  given  to  the  satisfaction  of  the  court  or  judge,  or  a  master,  against  the 
claims  of  any  other  person  upon  such  negotiable  instrument 


V 


I 

f 
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[18  &  19  Vict.  c.  67.] 

An  Act  to  farUttate  the  Remedies  on  Bilh  of  Exchange  and  Prommory 
Notes  by  the  Prevention  o/  Jrivolotis  or  fictitious  Defences  to  Actions 
(hereon.  [23d  July,  1865.] 

Whereas  bond  fide  holders  of  dishonored  bills  of  exchange  and  promis- 
sory notes  are  oflen  unjustly  delayed  and  put  to  unnecessary  expense  in  re- 
covering th^  amount  thereof  by  reason  of  frivolous  or  fictitious  defences  to 
actions  thereon,  and  it  is  expedient  that  greater  facilities  than  now  exist 
should  be  given  for  the  recovery  of  money  due  on  such  bills  and  notes :  be 
it  enacted  by  the  queen's  most  excellent  majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : 

I.  From  and  after  the  twenty-fourth  day  of  October,  one  thousand  eight 
hundred  and  fifty-five,  all  actions  upon  bills  of  exchange  or  promissory  notes 
commenced  within  six  months  after  the  same  shall  have  become  due  and 
payable,  may  be  by  writ  of  summons  in  the  special  form  contained  in 
Schedule  (A)  to  this  act  annexed,  and  indorsed  as  therein  mentioned ;  and 
it  *8hall  be  lawftil  for  the  plaintiff,  on  filing  an  affidavit  of  per- 
sonal service  of  such  writ  within  the  jurisdiction  of  the  court,  or  ^  -^ 
an  order  for  leave  to  proceed,  as  provided  by  the  common  law  procedure 
act,  1852,  and  a  copy  of  the  writ  of  summons  and  the  indorsements  thereon^ 
in  case  the  defendant  shall  not  have  obtained  leave  to  appear  and  have  ap- 
peared to  such  writ  according  to  the  exigency  thereof,  at  once  to  sign  final 
judgment  in  the  form  contained  in  Schedule  (B)  to  this  act  annexed  (on 
which  judgment  no  proceeding  in  error  shall  lie)  for  any  sum  not  exceeding 
the  sum  indorsed  on  the  writ  together  with  interest,  at  the  rate  specified 
(if  any),  to  the  date  of  the  judgment,  and  a  sum  for  costs  to  be  fixed  by 
the  masters  of  the  superior  courts  or  any  three  of  them,  subject  to  the  ap- 
proval of  the  judges  thereof,  or  any  eight  of  them  (of  whom  the  Lord 
Chief  Justices  and  the  Lord  Chief  Baron  shall  be  three),  unless  the  plain- 
tiff claim  more  than  such  fixed  sum,  in  which  case  the  costs  shall  be  taxed 
in  the  ordinary  way,  and  the  plaintiff  may  upon  such  judgment  issue  exe- 
cution forthwith. 

II.  A  judge  of  any  of  the  said  courts  shall,  upon  application  within  the 
period  of  twelve  days  from  such  service,  give  leave  to  appear  to  such  writ, 
and  to  defend  the  action,  on  the  defendant  paying  into  court  the  sum  in- 
dorsed on  the  writ,  or  upon  affidavits  satisfactory  to  the  judge,  which  dis- 
close a  legal  or  equitable  defence,  or  such  facts  as  would  make  it  incumbent 
on  the  holder  to  prove  consideration,  or  such  other  facta  as  the  judge  may 
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deem  sufficient  to  support  the  application,  and  on  sucli  terms  as  to  security 
or  otherwise  as  to  the  judge  may  seem  fit. 

III.  After  judgment,  the  court  or  a  judge  may,  under  special  circum- 
stances, set  aside  the  judgment,  and,  if  necessary,  stay  or  set  aside  execu- 
tion, and  may  give  leave  to  appear  to  the  writ  and  to  defend  the  action,  if 
it  shall  appear  to  be  reasonable  to  the  court  or  judge  so  to  do,  and  on  such 
terms  as  to  the  court  or  judge  may  seem  just. 

IV .  In  any  proceedings  under  this  act  it  shall  be  competent  to  the  comt 
or  a  judge  to  order  the  bill  or  note  sought  to  be  proceeded  upon  to  be  forth- 
with deposited  with  an  officer  of  the  court,  and  fiirther  to  order  that  all 
proceedings  shall  be  stayed  until  the  plaintiff  shall  have  given  security  for 
the  costs  thereof. 

* 

V.  The  holder  of  every  dishonored  bill  of  exchange  or  promissory  note 
shall  have  the  same  remedies  for  the  recovery  of  the  expenses  incurred  in 
noting  the  same  for  non-acceptance  or  non-payment,  or  otherwise,  by  reason 
of  such  dishonor,  as  he  has  under  this  act  for  the  recovery  of  the  amount 
of  such  bill  or  note. 


VI.  The  holder  of  any  bill  of  exchange  or  promissory  note  may,  if  he 
think  fit,  issue  one  writ  of  summons,  according  to  this  act,  against  all  or 
any  number  of  the  parties  to  such  bill  or  note,  and  such  writ  of  summons 
shall  be  the  commencement  of  ^an  action  or  actions  against  the 
■-  ^  parties  therein  named  respectively,  and  all  subsequent  proceeding 
against  such  respective  parties  shall  be  in  like  manner,  so  far  as  may  be,  as 
if  separate  writs  of  summons  had  been  issued. 

YII.  The  provisions  of  the  common  law  procedure  act,  1852,  and  the 
common  law  procedure  act,  1854,  and  all  rules  made  under  or  by  virtue  of 
either  of  the  said  acts,  shall,  so  far  as  the  same  are  or  may  be  made  ap- 
plicable, extend  and  apply  to  all  proceedings  to  be  had  or  taken  under  this 
act. 

VIII.  The  provisions  of  this  act  shall  apply,  as  near  as  may  be,  to  the 
Court  of  Common  Pleas  at  Lancaster  and  the  Court  of  Pleas  at  Durham, 
and  the  judges  of  such  courts,  being  judges  of  one  of  the  superior  courts 
of  common  law  at  Westminster,  shall  have  power  to  frame  all  rules  and 
process  necessary  thereto. 

IX.  It  shall  be  lawful  for  her  majesty  from  time  to  time,  by  an  order  in 
council,  to  direct  that  all  or  any  part  of  the  provisions  of  this  act  dial! 
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apply  to  all  or  any  court  or  oonrts  of  record  in  England  and  Wales,  and 
within  one  month  after  such  order  nhall  have  been  made  and  published  in 
the  London  Gazette  such  provisions  shall  extend  and  apply  in  manner 
directed  by  such  order,  and  any  such  order  may  be,  in  like  manner,  ftx)m 
time  to  time  altered  and  annulled;  and  in  and  by  any  such  order  her 
majesty  may  direct  by  whom  any  powers  or  duties  incident  to  the  pro- 
visions applied  under  this  act  shall  and  may  be  exercised  with  respect  to 
matters  in  such  court  or  courts,  and  may  make  any  orders  or  regulations 
which  may  be  deemed  requisite  for  carrying  into  operation  in  such  court  or 
courts  the  provisions  so  applied. 

X.  Nothing  in  this  act  shall  extend  to  Ireland  or  Scotland. 

XI.  In  citing  this  act  in  any  instrument,  document,  or  proceeding,  it 
shall  be  sufficient  to  use  the  expression  *'  The  Summary  Procedure  on  Bills 
of  Exchange  Act,  1865." 


SoHEDUXES  referred  to  in  the  foregoing  act. 
SOH£DULE  (A). 
V^TOBiA,  by  the  grace  of  God,  etc. 

To  (7.  2>.,  of  ,  in  the  county  of  .     We  warn  you  that 

unless  within  twelve  days  after  the  service  of  this  writ  on  you,  inclusive  of 
the  day  of  such  service,  you  obtain  leave  &om  one  of  the  judges  of  the 
courts  at  Westminster  to  appear,  and  do  within  that  time  appear  in  our 
court  of  in  an  action  at  the  suit  of  ^.  B.^  the  said  A.  B.  may  pro- 

ceed to  judgment  and  execution. 

Witness,  etc. 

^Menwrandum  to  he  subscribed  on  the  Writ.  [*502] 

N.  B. — This  writ  is  to  be  served  within  six  calendar  months  from  the 
date  hereof,  or,  if  renewed,  from  the  date  of  such  renewal,  including  the 
day  of  such  date,  and  not  afterwards. 

Indorsement  to  be  made  on  the  Writ  be/ore  Service  thereof. 

This  writ  was  issued  by  E»  F,,  of  ,  attorney  for  the  plaintiff. 

Or,  This  writ  was  issued  in  person  by  A,  B.,  who  resides  at  [mention  the 
city,  tovm  or  parish,  and  also  the  name  of  the  hamlet,  street  and  number  of 
the  house  of  the  plaintiff  *  s  residence"]. 

Indorsement* 

The  plaintiff  claims  [  pounds  principal  and  interest],  or 

pounds  balance  of  principal  and  interest  due  to  him  as  the  payee  [or  in- 
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dorsee]  of  a  bill  of  exchange  or  promissoiy  note,  of  which  the  following  is 
a  copy : — 

[jBTerc  copy  hiU  of  exchange  or  promissofy  note^  and  aU  mdortc- 
ments  upon  it,'] 
And  if  the  amount  thereof  be  paid  to  the  plaintiff  or  his  attorney  within 
days  from  the  service  hereof,  further  proceedings  will  be  stayed. 

Notice. 

Take  notice,  That  if  the  defendant  do  not  obtain  leave  from  one  of  the 
judges  of  the  courts  within  twelve  days  after  having  been  served  with  this 
writ,  inclusive  of  the  day  of  such  service,  to  appear  thereto,  and  do  within 
such  time  cause  an  appearance  to  be  entered  for  him  in  the  court  out  of 
which  this  writ  issues,  the  plaintiff  will  be  at  liberty  at  any  time  after  the 
expiration  of  sach  twelve  days  to  sign  final  judgment  for  any  sum  not  ex- 
ceeding the  sum  above  claimed,  and  the  sum  of  pounds  for  costs, 
and  issue  execution  for  the  same. 

Leave  to  appear  may  be  obtained  on  an  application  at  the  Judge's  Cham- 
bers, Serjeants'  Inn,  London,  supported  by  affidavit  showing  that  there  b 
a  defence  to  the  action  on  the  merits,  or  that  it  is  reasonable  that  the  de- 
fendant should  be  allowed  to  appear  in  the  action. 

Indorsement  to  be  made  on  the  Writ  after  Service  thereof 

This  writ  was  served  by  X.  Y.  on  L.  M.  (the  defendant  (he 

defendants),  on  Monday^  the         day  of  18     . 

By  Z.  7. 


Schedule  (B). 
In  the  Queen's  Bench. 

On  the  day  of  in  the  year  of  our  Lord         18    .  [Da^ 

of  signing  Judgmenf], 

EnolaKd  (to  wit).     A.  B,  in  hb  own  person  [or  by '  his  attorney] 

sued  out  a  writ  against  G.  i>.,  indorsed  as  follows: — 

Here  copy  Indorsement  of  PUdntiff^s  Claim, 
and  the  said  C,  D.  has  not  appeared : 

Therefore  it  is  considered  that  the  said  A.  B,  recover  against  the  said 
0.  D,  pounds,  together  with  pounds  for  costs  of  suit. 


[*503]  *[19  &  20  Vict.  c.  97.] 

An  Act  to  amend  the  Laws  of  England  and  Ireland  affecting  Trade  and 

Commerce,  [29th  July,  1856.] 

III.  No  special  promise  to  be  made  by  any  person  aher  the  passing  of 
this  act  to  answer  for  the  debt,  default,  or  miscarriage  of  another  peison, 
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being  in  writing,  and  signed  by  the  party  to  be  oharged  therewith  or  some 
other  person  by  him  therennto  lawfully  authorised,  shall  be  deemed  inyaUd 
to  support  an  action,  suit  or  other  proceeding  to  charge  the  person  by  whom 
such  promise  shall  have  been  made,  by  reason  only  that  the  consideration 
for  such  promise  does  not  appear  in  writing,  or  by  necessary  inference  from 
a  written  document 

lY.  No  promise  to  answer  for  the  debt,  default  or  miscarriage  of  another 
made  to  a  firm  consisting  of  two  or  more  persons,  or  to  a  single  person 
trading  under  the  name  of  a  firm,  and  no  promise  to  answer  for  the  debt,  * 
default  or  miscarriage  of  a  firm  consisting  of  two  or  more  persons,  or  of  a 
single  person  trading  under  the  name  of  a  firm,  shall  be  binding  on  the 
person  making  such  promise  in  respect  of  anything  done  or  omitted  to  be 
done  afler  a  change  shall  have  taken  place  in  any  one  or  more  of  the  persons 
constituting  the  firm,  or  in  the  person  trading  under  the  name  of  a  firm, 
unless  the  intention  of  the  parties,  that  such  promise  shall  continue  to  be 
binding  notwithstanding  such  change,  shall  appear  either  by  express  stipu- 
lation or  by  necessary  implication  from  the  nature  of  the  firm  or  otherwise. 

y.  Every  person  who,  being  surety  for  the  debt  or  duty  q(  another,  or 
being  liable  with  another  for  any  debt  or  duty,  shall  pay  such  debt  or  per- 
form such  duty,  shall  be  entitled  to  have  assigned  to  him,  or  to  a  trustee 
for  him,  every  judgment,  specialty  or  other  security  which  shall  be  held  by 
the  creditor  in  respect  of  such  debt  or  duty,  whether  such  judgment, 
specialty  or  other  security  shall  or  shall  not  be  deemed  at  law  to  have  been 
satisfied  by  the  payment  of  the  debt  or  performance  of  the  duty,  and  such 
person  shall  be  entitled  to  stand  in  the  place  of  the  creditor,  and  to  use  all 
the  remedies,  and,  if  need  be,  and  upon  a  proper  indemnity,  to  use  the  name 
of  the  creditor,  in  any  action  or  other  proceeding,  at  law  or  in  equity,  in 
order  to  obtain  from  the  principal  debtor,  or  any  co-surety,  co-contractor  or 
co-debtor,  as  the  case  may  be,  indemnification  for  the  advances  made  and 
loss  sustained  by  the  person  who  shall  have  so  paid  such  debt  or  performed 
such  duty,  and  such  payment  or  performance  so  made  by  such  surety  shall 
not  be  pleadable  in  bar  of  any  such  action  or  other  proceeding  by  him ; 
provided  always  that  no  co-surety,  co-contractor  or  co-debtor  shall  be  en- 
titled to  recover  from  any  other  co-surety,  co-contractor  or  co-debtor,  by 
the  means  aforesaid,  more  than  the  just  proportion  to  which,  as  between 
those  parties  themselves,  such  last-mentioned  person  shall  be  justly  liable. 

*VI.  No  acceptance  of  any  bill  of  exchange,  whether  inland  or 
foreign,  made  after  the  thirty-first  day  of  December,  one  thousand    ^        ^ 
eight  hundred  and  fifty-six,  shall  be  sufficient  to  bind  or  charge  any  person, 
unless  the  same  be  in  writing  on  such  bill,  or  if  there  be  more  than  one 
45 
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part  of  such  bilL  on  one  of  the  said  parts,  and  signed  by  the  aooeptor  or 
some  person  duly  authoriaed  by  him. 

Vn.  Every  bill  of  exchange  or  promissory  note  drawn  or  made  in  any 
part  of  the  United  Kingdom  of  Oreat  Britain  and  Ireland,  the  isles  of 
Man,  Guernsey,  Jersey,  Alderney  and  Sark,  and  the  islands  adjacent  to 
any  of  them,  being  part  of  the  dominions  of  her  majesty,  and  made  payable 
in  or  drawn  upon  any  person  resident  in  any  part  of  the  said  United  King- 
dom or  islands,  shall  be  deemed  to  be  an  inland  bill ;  but  nothing  heron 
contained  shall  alter  or  afPeot  the  stamp  duty,  if  any,  which,  bat  for  this 
enactment,  would  be  payable  in  respect  of  any  such  bill  or  note.    * 

VIII.  In  relation  to  the  rights  and  remedies  of  persons  having  claims 
for  repairs  done  to,  or  supplies  fomished  to  or  for,  ships,  every  port  within 
the  United  Kingdom  of  Oreat  Britain  and  Ireland,  the  islands  of  Bian, 
Ouemsey,  Jersey,  Alderney  and  Sark,  and  the  islands  adjacent  to  any  of 
them,  being  part  of  the  dominions  of  her  majesty,  shall  be  deemed  a  home 
port. 

IX.  All  actions  of  account  or  for  not  accounting,  and  suits  for  sach 
accounts,  as  concern  the  trade  of  merchandise  between  merchant  and  mer- 
chant, their  factors  or  servants,  shall  be  commenced  and  sued  within  six 
years  after  the  cause  of  such  actions  or  suits,  or  when  soch  cause  has 
already  arisen,  then  within  six  years  after  the  passing  of  this  act ;  and  no 
claim  in  respect  of  a  matter  which  arose  more  than  six  years  before  the 
commencement  of  such  action  or  suit  shall  be  enforceable  by  action  or  suit 
by  reason  only  of  some  other  matter  of  claim  comprised  in  the  same  account 
having  arisen  within  six  years  next  before  the  commencement  of  such  action 
or  suit. 

X.  No  person  or  persons  who  shall  be  entitled  to  any  action  or  suit  with 
respect  to  whidi  the  period  of  limitation  within  which  the  same  shall  be 
brought  is  fixed  by  the  act  of  the  twenty-first  year  of  the  reign  of  King 
James  the  First,  chapter  sixteen,  section  three,  or  by  the  act  of  the 
fourth  year  of  the  reign  of  Queen  Anne,  chapter  sixteen,  section  seventeen, 
or  by  the  act  of  the  fifty-third  year  of  the  reign  of  King  Oeorge  the  Third, 
chapter  one  hundred  and  twenty-seven,  section  five,  or  by  the  acts  of  the 
third  and  fourth  years  of  the  reign  of  King  William  the  Fourth,  chapter 
twenty-Beven,  sections  forty,  forty-one  and  forty-two,  and  chapter  forty-two, 
section  three,  or  by  the  act  of  the  sixteenth  and  seventeenth  years  of  the 
reign  of  her  present  majesty,  chapter  one  hundred  and  thirteen,  section 
twenty,  shall  be  entitled  to  ^ny  time  within  which  to  commence  and  sue 
such  action  or  suit  beyond  the  period  so  fixed  for  the  same  by  the 
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^enaotanents  aforesaid,  by  reason  only  of  suoh  peraon,  or  some  one 
or  more  of  such  persons,  being  at  the  time  of  snoh  cause  of  action  *-  ^ 
or  suit  accrued  beyond  the  seas,  or  in  the  cases  in  which,  by  virtue  of  any 
of  the  aforesaid  ^aotments,  imprisonment  is  now  a  disability,  by  reason  of 
such  person  or  some  one  or  more  of  such  persons  being  imprisoned  at  the 
time  of  such  cause  of  action  or  suit  accrued. 

XI.  Wh^e  such  cause  of  action  or  suit  with  respect  to  which  the  period 
of  limitation  is  fixed  by  the  enactments  aforesaid  or  any  of  them  lies  against 
two  or  more  joint  debtors,  the  person  or  persons  who  shall  be  entitled  to 
the  same  shall  not  be  entitled  to  any  time  within  which  to  commence  and 
sue  any  such  action  or  suit  against  any  one  or  more  of  such  joint  debtors 
who  shall  not  be  beyond  the  seas  at  the  time  of  such  cause  of  action  or  suit 
accrued,  by  reason  only  that  some  other  one  or  more  of  such  joint  debtors 
was  or  were  at  the  time  of  such  cause  of  action  accrued  beyond  the  seas, 
and  such  person  or  persons  so  entitled  as  aforesaid  shall  not  be  barred  from 
commencing  and  suing  any  action  or  suit  against  the  joint  debtor  or  joint 
debtors  who  was  or  were  beyond  seas  at  the  time  the  cause  of  action  or  suit 
accrued  after  his  or  their  return  from  beyond  seas,  by  reason  only  that 
judgment  was  already  recovered  against  any  one  or  more  of  such  joint 
debtors  who  was  not  or  were  not  beyond  seas  at  the  time  aforesaid. 

XII.  No  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  nor 
the  islands  of  Man,  Guernsey,  Jersey,  Alderney  and  Sark,  nor  any  islands 
adjacent  to  any  of  them  being  part  of  the  dominions  of  her  majesty,  shall 
be  deemed  to  be  beyond  seas  within  the  meaning  of  the  act  of  the  fourth 
and  §flh  years  of  the  reign  of  Queen  Anne,  chapter  sixteen,  or  of  this  act. 

XIU.  In  reference  to  the  provisions  of  the  acts  of  the  ninth  year  of  the 
reign  of  King  George  the  Fourth,  chapter  fourteen,  sections  one  and  eight, 
and  the  sixteenth  and  seventeenth  years  of  the  reign  of  her  present  majesty, 
chapter  one  hundred  and  thirteen,  sections  twenty-four \ind  twenty-seven, 
an  acknowledgment  or  promise  made  or  contained  by  of  in  a  writing  signed 
by  an  agent  of  the  party  chargeable  thereby,  duly  authorized  to  make  such 
acknowledgment  or  promise,  shall  have  the  same  effect  as  if  such  writing 
had  been  signed  by  suoh  party  himself. 

XIY.  In  reference  to  the  provisions  of  the  acts  of  the  twenty-first  year 
of  the  reign  of  King  James  the  First,  chapter  sixteen,  section  three,  and 
of  the  act  of  the  third  and  fourth  years  of  the  reign  of  Khxg  William  the 
Fourth,  chapter  forty-two,  section  three,  and  of  the  act  of  the  sixteenth  and 
seventeenth  years  of  the  reign  of  her  present  majesty,  chapter  one  hundred 
and  thirteen,  section  twenty,  when  there  shall  be  two  or  more  co-contractors 
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or  00-debtore,  whether  bound  or  liable  jointly  only  or  jointly  and  8e7eraUy, 
or  executors  or  administrators  of  any  contractor,  no  such  co-oontraetor  or 
co-debtor,  executor,  or  ^administrator  shall  lose  the  benefit  of  the 
*-  ^  said  enactments  or  any  of  them,  so  as  to  i>6  chargeable  in  respeet 
or  by  reason  only  of  payment  of  any  principal,  interest,  or  other  money,  by 
any  other  or  others  of  such  co-contractors  or  co-debtors,  executors  or  ad- 
ministrators. 


[23  &  24  Vict.  c.  111.] 

An  Act  for  granting  to  Her  Majesty  certain  Duties  of  Stamps,  and  to 
amend  the  Laws  relating  to  the  Stamp  Duties,     [28th  August,  I860.] 

XIX.  Whereas  by  the  eighteenth  section  of  the  act  passed  in  the  fi%- 
fifth  year  of  the  reign  of  King  George  the  Third,  chapter  one  hundred  and 
eighty-four,  the  issuing  of  promissory  notes  payable  to  bearer  on  demand 
with  printed  dates  therein  is  prohibited,  and  such  prohibition  is  an  unnec- 
essary restriction :  be  it  enacted,  That  the  said  section  of  the  said  last-men- 
tioned act  shall  be  and  is  hereby  repealed ,  provided  always  that,  notwith- 
standing anything  in  any  act  of  parliament  contained  to  the  contraTj,  it 
shall  be  lawful  for  any  person  to  draw  upon  his  banker,  who  shall  hondfidt 
hold  money  to  or  for  his  use,  any  draft  or  order  for  the  payment,  to  the 
bearer  or  to  order  on  demand,  of  any  sum  of  money  less  than  twenty  shil- 
lings. 


[26  &  27  Vict.  c.  105.] 

An  Act  to  remove  certain  Restrictions  on  the  Negotiation  of  Promissory 
Notes  and  Bills  of  Exchange  under  a  limited  Sum. 

[28th  July,  1863.] 

L  Froni  and  afler  the  passing  of  this  act,  the  act  passed  in  the  seyeft- 
teenth  year  of  the  reign  of  King  Gkorge  the  Third,  chapter  thirty,  and  bo 
much  and  such  part  and  parts  of  any  other  act  or  acts  as  continue  or  remn 
the  said  act,  or  as  prohibit  or  restrain  or  impose  any  penalty  for  or  on  ac- 
count of  the  publishing,  uttering  or  negotiating  in  England  of  any  promis- 
sory or  other  note,  not  being  a  note  payable  to  bearer  on  demand,  bill  of 
exchange,  draft  or  undertaking  in  writing,  being  negotiable  or  transferahle, 
for  the  payment  of  twenty  shillings  or  above  that  sum  and  less  than  five 
pounds,  or  on  which  twenty  shillings  or  above  that  sum  and  less  than  fire 
pounds  shall  remain  undischarged,  made,  drawn  or  indorsed  in  any  other 
manner  than  as  directed  by  the  said  act  of  the  seventeenth  year  aforesaid, 
and  also  the  seventeenth  section  and  schedules  (C)  and  (D)  of  an  act  passed 
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in  the  eighth  and  ninth  years  of  her  majesty's  reign,  chapter  thirty-eight, 
requiring  or  directing  that  all  snch  notes,  bills,  drafts  or  undertakings  as 
aforesaid  which  shall  be  issued  in  Scotland  shall  be  made,  drawn  or  in- 
donied  *acoordii.g  to  the  forniB  contained  in  the  said  sohedulee  re- 
qpectively,  shall  be  and  the  same  is  and  are  hereby  repealed.  *-        -■ 

2*  This  act  shall  continue  in  force  for  three  years,  and  until  the  end  of 
the  then  next  ensuing  session  of  parliament. 

INow  continued  by  32  dh  33  Vict.  c.  85 ;  hy3^dc  35  Vict,  c.  95 ;  by  36 
<fe  37  Vict  c.  75 ;  6y  38  <fc  39  Vict.  c.  75 ;  andhy^ldc  42  Vict.  c.  70,  to 
3Ut  December,  1879.] 


[28  &  29  Vict.  c.  86.] 

An  Act  to  amend  the  Law  of  Partnenhip. 

[5th  July,  1865.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  partnership  :  be  it 
therefore  enacted  by  the  queen's  most  excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

L  The  advance  of  money  by  way  of  loan  to  a  person  engaged  or  about 
to  engage  in  any  trade  or  undertaking  upon  a  contract  in  writing  with 
such  person  that  the  lender  shall  receive  a  rate  of  interest  varying  with  the 
profits,  or  shall  receive  a  share  of  the  profits  arising  from  carrying  on  such 
trade  or  undertaking,  shall  not,  of  itself,  constitute  the  lender  a  partner 
with  the  person  or  the  persons  carrying  on  such  trade  or  undertaking,  or 
render  him  responsible  as  such. 

2.  No  contract  for  the  remuneration  of  a  servant  or  agent  of  any  person 
engaged  in  any  trade  or  undertliking  by  a  share  of  the  profits  of  such  trade 
or  undertaking  shall,  of  itself,  render  such  servant  or  agent  responsible  as  a 
partner  therein  nor  give  him  the  rights  of  a  partner. 

3.  No  person  being  the  widow  or  child  of  the  deceased  partner  of  a 
trader,  and  receiving  by  way  of  annuity  a  portion  of  the  profits  made  by 
such  trader  in  his  business,  shall,  by  reason  only  of  such  receipt,  be  deemed 
to  be  a  partner  of  or  to  be  subject  to  any  liabilities  incurred  by  such 
trader. 

4  No  person  receiving  by  way  of  annuity  or  otherwise  a  portion  of  the 
profits  of  any  business,  in  consideration  of  the  sale  by  him  of  the  goodwill 
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of  0ach  bofliness,  shall,  by  reason  only  of  snch  receipt,  be  deemed  to  be  a 
partner  of  or  be  Bubject  to  tbe  liabilities  of  the  person  carrying  on  sndi 
business. 

6.  In  the  event  of  any  snch  trader  as  aforesaid  being  adjudged  a  bank- 
rupt, or  taking  the  benefit  of  any  aet  for  the  relief  of  insolvent  debtors,  or 
entering  into  an  arrangement  to  pay  his  creditors  less  than  twenty  shillings 
in  the  pound,  or  dying  in  ^insolvent  circumstances,  the  lender  of 
^  ^  any  such  loan  as  aforesaid  shall  not  be  entitled  to. recover  any  por- 
tion of  his  principal,  or  of  the  profits  or  interest  payable  in  respect  of  such 
loan,  nor  shall  any  such  vendor  of  a  goodwill  as  aforesaid  be  entitled  to  re- 
cover any  such  profits  as  aforesaid,  until  the  claims  of  the  other  creditors 
of  the  said  trader  for  valuable  consideration  in  money  or  money's  worth 
have  been  satisfied. 

6«  In  the  construction  of  this  act  the  word  "  person "  shall  include  a 
partnership  firm,  a  joint  stock  company,  and  a  corporation. 


[82  &  88  Vict.  c.  71.] 

An  Act  to  consolidate  and  amend  the  Law  ofBamkrufpicy, 

[9th  August,  1869.] 

1«  This  act  may  be  cited  as  ''  The  Bankruptcy  Act,  1869." 

2.  This  act  shall  not,  except  in  so  far  as  is  expressly  provided,  apply  to 
Scotland  or  Ireland. 

8.  This  act  shall  not  come  into  operation  until  the  first  day  of  January, 
one  thousand  eight  hundred  and  seventy,  which  date  is  hereinafter  referred 
to  as  the  commencement  of  this  act. 

4.  Iq  this  act,  if  not  inconsistent  with  the  context,  the  following  terms 
have  the  meanings  hereinafter  respectively  assigned  to  them,  that  is  to  say, 

**  The  Court "  shi&ll  mean  the  court  having  jurisdiction  in  bankruptcy  as 
by  this  act  provided. 

<^The  registrar '*  shall  mean  the  registrar  of  <Hhe  Oourt"  as  above  de- 
fined. 

"  Prescribed  "  shall  mean  prescribed  by  rules  of  court  to  be  made  as  in 
this  act  provided. 

'^Property"  shall  mean  and  include  money,  goods,  things  in  action, 
land,  and  every  description  of  property,  whether  real  or  personal; 
also  obligations,  easements,  and  every  description  of  estate,  interest^ 
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and  profit,  present  or  future,  vested  or  contingent,  arising  out  of  or 

incident  to  property  &s  above  defined. 
'^  Debt  provable  in  bankruptcy  *'  sball  include  any  debt  or  liability  l^y 

this  act  made  provable  in  bankruptcy. 
"  Person  **  shall  include  a  body  corporate. 
'*  Trader ''  shall,  for  the  purposes  of  this  act,  mean  the  Several  persons  in 

that  behalf  mentioned  in  the  first  schedule  to  this  act  annexed. 

5.  A  partnership,  association,  or  company  corporate,  or  registered  under 
^*  The  Companies  Act,  1862,^'  shall  not  be  adjudged  bankrupt  under  this 
act. 

*6«  A  single  creditor,  or  two  or  more  creditors  if  the  debt  due 
to  such  single  creditor,  or  the  aggregate  amount  of  debts  due  to  ^  ^ 
such  several  creditors,  from  any  debtor,  amount  to  a  sum  of  not  less  than 
fifty  pounds,  may  present  a  petition  to  the  court,  praying  that  the  debtor 
be  adjudged  a  bankrupt,  and  alleging  as  the  ground  for  such  adjudication 
any  one  or  more  of  the  following  acts  or  defaults,  hereinafter  deemed  to  be 
and  included  under  the  expression  "  acts  of  bankruptcy :'' 

(1.)  That  the  debtor  has,  in  England  or  elsewhere,  made  a  conveyance 
or  assignment  of  his  property  to  a  trustee  or  trustees  for  the  benefit 
of  his  creditors  generally. 
(2.)  That  the  debtor  has,  in  England  or  elsewhere,  made  a  fraudulent 
conveyance,  gifl,  delivery  or  transfer  of  his  property,  or  of  any 
part  thereof. 
(3.)  That  the  debtor  has,  with  intent  to  defeat  or  delay  his  creditors, 
done  any  of  the  following  things,  namely,  departed  out  of  England, 
or  being  out  of  England  remained  out  of  England,  or  being  a 
trader  departed  from  his  dwelling-house,  or  otherwise  absented 
himself,  or  begun  to  keep  house,  or  suffered  himself  to  be  out- 
lawed. 
(4.)  That  the  debtor  has  filed  in  the  prescribed  manner  in  the  court  a 

declaration  admitting  his  inability  to  pay  his  debts. 
(6.)  That  the  execution  issued  against  the  debtor  on  any  legal  process 
for  the  purpose  of  obtaining  payment  of  not  less  than  fifty  pounds 
has  in  the  case  of  a  trader  been  levied  by  seizure  and  sale  of  ^his 
goods. 
(6.)  That  the  creditor  presenting  the  petition  has  served  in  the  prescribed 
manner  on  the  debtor  a  debtor's  summons  requiring  the  debtor 
to  pay  a  sum  due,  of  an  amount  of  not  less  than  fifty  pounds,  and 
the  debtor  being  a  trader  has  for  the  space  of  seven  days,  or  not 
being  a  trader  has  for  the  space  of  three  weeks,  succeeding  the 
service  of  such  summons,  neglected  to  pay  such  sum,  or  to  secure 
or  compound  for  the  same. 
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Bat  DO  person  shall  be  adjndged  a  bankrupt  on  any  of  the  above  grounds 
nnless  the  act  of  bankraptcy  on  which  the  adjudication  is  grounded  has  oc- 
curred within  six  months  before  the  presentation  of  the  petition  for  adjudi- 
cation ;  moreover,  the  debt  of  the  petitioning  creditor  must  be  a  liquidated 
sum  due  at  law  or  in  equity,  and  must  not  be  a  secured  debt,  unless  the 
petitioner  state  in  his  petition  that  he  will  be  ready  to  give  up  such  security 
for  the  benefit  of  the  creditors  in  the  event  of  the  debtor  being  adjudicated 
a  bankrupt,  or  unless  the  petitioner  is  willing  to  give  an  estimate  of  the 
value  of  his  security,  in  which  latter  case  he  may  be  admitted  as  a  petition- 
ing creditor  to  the  extent  of  the  baliince  of  the  debt  due  to  him  after  de- 
ducting the  value  so  estimated,  but  he  shall,  on  an  application  being  made 
by  the  trustee  within  the  prescribed  time  after  the  date  of  adjudication, 
give  up  his  security  to  such  trustee  for  the  benefit  of  the  creditors  upon 
payment  of  such  estimated  value. 

*11«  The  bankruptcy  of  a  debtor  shall  be  deemed  to  have  rela- 
*-  ^  tion  back  to  and  to  commence  at  the  time  of  the  act  of  bankruptcy 
being  completed  on  which  the  order  is  made  adjudging  him  to  be  bankrupt; 
or  if  the  bankrupt  is  proved  to  have  committed  more  acts  of  bankruptcy 
than  one,  to  have  relation  back  to  and  to  oommenee  at  the  time  of  the  first 
of  the  acta  of  bankruptcy  that  may  be  proved  to  have  been  committed  by 
the  bankrupt  within  twelve  months  next  preceding  the  order  of  adjudica- 
tion ;  but  the  bankruptcy  shall  not  relate  to  any  prior  act  of  bankruptcy, 
unless  it  be  that  at  the  time  of  committing  such  prior  act  the  bankrupt  was 
indebted  to  some  creditor  or  creditors  in  a  sum  or  sums  sufficient  to  support 
a  petition  in  bankruptcy,  and  unless  such  debt  or  debts  are  still  remaining 
due  at  the  time  of  the  adjudication. 

16«  The  property  of  the  bankrupt  divisible  amongst  his  creditors,  and 
in  this  act  referred  to  as  the  property  of  the  bankrupt,  shall  not  comprise 
the  following  particulars : 

(1.)  Property  held  by  the  bankrupt  on  trust  for  any  other  person. 
(2.)  The  tools  (if  any)  of  his  trade,  and  the  necessary  wearing  apparel 

and  bedding  of  himself,  his  wife  and  children,  to  a  value,  indu- 
^  sive  of  tools  and  apparel  and  bedding,  not  exceeding  twenty 

pounds  in  the  whole. 
But  it  shall  comprise  the  following  particulars : 

(3.)  All  such  property  as  may  belong  to  or  be  vested  in  the  bankrupt 

at  the  commencement  of  the  bankruptcy,  or  may  be  acquired  by 

or  devolve  on  him  during  its  continuance. 
(4.)  The  capacity  to  exercise  and  to  take  proceedings  for  exercising  all 

such  powers  in  or  over  or  in  respect  of  property  as  might  have 

been  exercised  by  the  bankrupt  for  his  own  benefit  at  the  com- 
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mencement  of  bis  bankraptcy  or  during  its  coDtinnanoe,  except 
the  right  of  nptoiDation  to  a  yaoant  ecclesiastical  benefice. 
(5.)  All  goods  and  chattels  being,  at  the  commencement  of  the  bank- 
raptcy,  in  the  possession,  order  or  disposition  of  the  bankrupt, 
being  a  trader,  by  the  consent  and  permission  of  the  troe  owner, 
of  which  goods  and  chattels  the  bankrupt  is  reputed  owner,  6r 
of  Which  he  has  taken  upon  himself  the  sale  or  disposition  as 
owner ;  provided  that  things  in  action,  other  than  debts  due  to 
him  in  the  course  of  his  trade  or  business,  shalHiot  be  deemed 
goods  and  chattels  within  the  meaning  of  this  clause. 

81*  Demands  in  the  nature  of  unliquidated  damages  arising  otherwise 
than  by  reason  of  a  contract  or  promise  shall  not  be  provable  in  bankruptcy, 
and  no  person  having  notice  of  any  act  of  bankruptcy  available  for  adjudi- 
cation against  the  bankrupt  shall  prove  for  any  debt  or  liability  contracted 
by  the  bankrupt  subsequently  to  the  date  of  his  so  having  notice. 

*Save  as  aforesaid,  all  debts  and  liabilities,  present  or  &ture,  p^.  ^  ^  ^ 
certain  or  contingent,  to  which  the  bankrupt  is  subject,  at  the  date 
of  the  order  of  adjudication,  or  to  which  he  may  become  subject  during 
the  continuance  of  the  bankruptcy  by  reason  of  any  obligation  incurred 
previously  to  the  date  of  the  order  of  adjudication,  shaU  be  deemed  to  be 
debts  provable  in  bankruptcy,  and  may  be  proved  in  the  prescribed  man- 
ner before  the  trustee  in  the  bankruptcy. 

36.  Interest  on  any  debt  provable  in  bankruptcy  may  be  allowed  by  lihe 
trustee  under  the  same  circumstances  in  which  interest  would  have  been 
aUowable  by  a  jury  if  an  action  had  been  brought  for  such  debt. 

37«  If  &QJ  bankrupt  b  at  the  date  of  the  order  of  adjudication  liable 
in  respect  of  distinct  contracts  as  member  of  two  or  more  distinct  firms,  or 
as  a  sole  contractor,  and  also  as  member  of  a  firm,  the  circumstance  that 
such  firms  are  in  whole  or  in  part  composed  of  the  same  individuals,  or  that 
the  sole  contractor  is  also  one  of  the  joint  contractors,  shall  not  prevent 
proof  in  respect  of  such  contracts,  against  the  properties  respectively  liable 
upon  such  contracts. 

89«  Where  there  have  been  mutual  credits,  mutual  debts,  or  other 
mutual  dealings  between  the  bankrupt  and  any  other  person  proving  or 
claiming  to  prove  a  debt  under  his.  bankruptcy,  an  account  shall  be  taken 
of  what  is  due  from  the  one  party  to  the  other  in  respect  of  such  mutual 
dealings,  and  the  sum  due  from  the  one  party  ahsJl  be  set  off  against  any 
earn  due  firom  the  other  party,  and  the  balance  of  such  account,  and  no 
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more,  shall  be  claimed  or  paid  on  either  side  respeetivelj }  bat  a  person 
shall  Dot  be  entitled  under  this  section  to  claim  the  benefit  of  any  set-off 
against  the  property  of  a  bankrupt  in  any  case  where  he  had  at  the  time 
of  giving  credit  to  the  bankrupt  notice  of  an  act  of  bankruptcy  committed 
by  such  bankrupt  and  available  against  him  for  adjudication. 

49.  An  order  of  discharge  shall  not  release  the  bankrupt  from  any 
debt  or  liability  incurred  by  means  of  any  fraud  or  breach  of  trust,  nor 
from  any  debt  or  liability  whereof  he  has  obtained  forbearance  by  any 
fraud,  but  it  shall  release  the  bankrupt  from  all  other  debts  provable  under 
the  bankruptcy,  with  the  exception  of — 

(1.)  Debts  due  to  the  crown: 

(2.)  Debts  with  which  the  bankrupt  stands  charged  at  the  suit  of  the 
crown  or  of  any  person  for  any  offence  against  a  statute  relating 
to  any  branch  of  the  public  revenue,  or  at  the  suit  of  the  sheriff 
or  other  public  officer  on  a  bail  bond  entered  into  for  the  appear- 
ance of  any  person  prosecuted  for  any  such  offence. 
And   he  shall   not  be  discharged  from   such   excepted    debts   unless 
V*t%\2'\   *^^^  commissioners  of  the  treasury  certify  in  writing  their  consent 
to  his  being  discharged  therefrom. 

An  order  of  discharge  shall  be  sufficient  evidence  of  the  bankruptcy, 
and  of  the  validity  of  the  proceedings  thereon,  and  in  any  proceedings  that 
may  be  instituted  against  a  bankrupt  who  has  obtained  an  order  of  dis- 
chaise  in  respect  of  any  debt  from  which  he  is  released  by  such  order,  the 
bankrupt  may  plead  that  the  cause  of  action  occurred  before  his  dischaige, 
and  may  give  this  act  and  the  special  matter  in  evidence. 

50.  The  order  of  discharge  shall  not  release  any  person  who,  at  the  date 
of  the  order  of  adjudication,  was  a  partner  with  the  bankrupt,  or  was 
jointly  bound  or  had  made  any  joint  contract  with  him. 

92.  Every  conveyance  or  transfer  of  property,  or  chaige  thereon  made, 
every  payment  made,  every  obligation  incurred,  and  every  judicial  proceed- 
ing taken  or  suffered  by  any  person  unable  to  pay  his  debts  as  they  become 
due  from  his  own  moneys,  in  favor  of  any  creditor,  or  any  person  in  trust 
for  any  creditor,  with  a  view  of  giving  such  creditor  a  preference  over  the 
other  creditors,  shall,  if  the  person  making,  takii^,  paying  or  suffering 
the  same,  become  bankrupt  within  three  months  after  the  date  of  making, 
taking,  paying  or  suffering  the  same,  be  deemed  fraudulent  and  void  as 
against  the  trustee  of  the  bankrupt  appointed  under  this  act;  but  this 
section  shall  not  affect  the  rights  of  a  purchaser,  payee  or  incambranoer 
in  good  fidth  and  for  valuable  consideration. 
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94.  Nothing  in  this  aot  contained  Bhall  render  invalid — 

(1.)  Any  payment  made  in  good  faith  and  for  value  received  to  any  hank- 
rapt  before  the  date  of  the  order  of  adjudication  hy  a  person  not 
having  at  the  time  of  such  payment  notice  of  any  act  of  bank- 
ruptcy committed  by  the  bankrupt,  and  available  against  fiim  for 
adjudication : 

(2.)  Any  payment  or  delivery  of  money  or  goods  belonging  to  a  bank- 
rupt, made  to  such  bankrupt  by  a  depository  of  such  money  or 
goods  before  the  date  of  the  order  of  adjudication,  who  had  not 
at  the  time  of  such  payment  or  delivery  notice  of  any  act  of 
bankruptcy  committed  by  the  bankrupt,  and  available  against  him 
for  adjudication : 

(3.)  Any  contract  or  dealing  with  any  bankrupt,  made  in  good  faith  and 
for  valuable  consideration,  before  the  date  of  the  order  of  adjudi- 
cation, by  a  person  not  having,  at  the  time  of  making  such  con- 
tract or  dealing,  notice  of  any  act  of  bankruptcy  committed  by 
the  bankrupt,  and  available  against  him  for  adjudication. 

100.  Any  creditor  whose  debt  is  sufficient  to  entitle  him  to  present 
a  bankruptcy  petition  against  all  the  partners  of  a  firm  *may  pre-    r^ceiq-i 
sent  such  petition  against  any  one  or  more  partners  of  such  firm 
without  including  the  others. 

107.  Any  petition  or  copy  of  a  petition  in  bankrupt<;y,  any  order  or 
copy  of  an  order  made  by  any  court  having  jurisdiction  in  bankruptcy,  any 
certificate  or  copy  of  a  certificate  made  by  any  court  having  jurisdiction  in 
bankruptcy,  any  deed  or  copy  of  a  deed  of  arrangement  in  bankruptcy,  and 
any  other  instrument  or  copy  of  an  instrument,  affidavit,  or  document  made 
or  used  in  the  course  of  any  bankruptcy  proceedings,  or  other  proceedings 
had  under  this  act,  may,  if  any  such  in^trument  as  aforesaid  or  copy  of  an 
instrument  appears  to  be  sealed  with  the  seal  of  any  court  having  jurisdic- 
tion, or  purports  to  be  signed  by  any  judge  having  jurisdiction  in  bank- 
ruptcy under  this  act,  be  receivable  in  evidence  in  all  legal  proceedings 
whatever. 

112.  Where  a  bankrupt  is  a  contractor  in  respect  of  any  contract  jointly 
with  any  other  person  or  persons,  such  person  or  persons  may  sue  or  be 
sued  in  respect  of  such  contract,  without  the  joinder  of  the  bankrupt. 

118«  No  person,  not  being  a  trader,  shall  be  adjudged  a  bankrupt  in 
respect  of  a  debt  contracted  before  the  date  of  the  passing  of  the  bank- 
ruptcy act,  1861. 
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[32  &  88  Vict.  c.  46.] 

An  Act  to  abolish  the  Distinction  cu  to  Priority  of  Payment  which  ikw 
exists  between  the  SpedaUy  and  Simple  Contract  Debts  of  deceased 
Persons,  [2d  August,  1869.] 

1,  In  the  administration  of  the  estate  of  every  person  who  shall  die  on 
or  after  the  first  day  of  January,  one  thousand  eight  hundred  and  sevenl^, 
no  deht  or  liability  of  such  person  shall  be  entitled  to  any  priority  or  pref- 
erence by  reason  merely  that  the  same  is  secured  by  or  arises  under  a  bond, 
deed  or  other  instrument  under  seal,  or  is  otherwise  made  or  constituted  a 
spe<sialty  debt ;  but  all  the  creditors  of  such  person,  as  well  specialty  as 
simple  contract,  shall  be  treated  as  standing  in  equal  degree,  and  be  paid 
accordingly  out  of  the  assets  of  such  deceased  person,  whether  such  assets 
are  legal  or  equitable,  any  statute  or  other  law  to  the  contrary  notwith- 
standing;  provided  always  that  this  act  shall  not  prejudice  or  affect  any 
lien,  charge  or  other  security  which  any  creditor  may  hold  or  be  entitled  to 
for  the  payment  of  his  debt. 


[*614]  *[82  &  88  Vict.  c.  62.] 

An  Act  for  the  Abolition  of  Imprisonment  for  Debt,  for  the  Pumshment  of 
Fraudulent  Debtors^  and  for  other  Purposes,        [9  th  August,  1869.] 

4.  With  the  exceptions  hereinafter  mentioned,  no  person  shall,  after  the 
commencement  of  this  act,  be  arrested  or  imprisoned  for  making  defiiult  in 
payment  of  a  sum  of  money. 

There  shall  be  excepted  from  the  operation  of  the  above  enactment^- 

1.  Default  in  payment  of  a  penalty,  or  sum  in  the  nature  of  a  penalty, 

other  than  a  penalty  in  respect  of  any  contract : 

2.  De&ult  in  payment  of  any  sum  recoverable  summarily  before  a  justice 

or  justices  of  the  peace : 

3.  De&ult  by  a  trustee  or  person  acting  in  a  fiduciary  capacity  and  or- 

dered to  pay  by  a  court  of  equity  any  sum  in  his  possession  or 
under  his  control : 

4.  De&ult  by  an  attorney  or  solicitor  in  payment  of  costs  when  ordered 

to  pay  costs  for  misconduct  as  such,  or  in  payment  of  a  sum  of 
money  when  ordered  to  pay  the  same  in  his  character  of  an  offioer 
of  the  court  making  the  order : 

5.  De&ult  in  payment  for  the  benefit  of  creditors  of  any  poison  of  a 

salary,  or  other  income,  in  respect  of  the  payment  of  whidi  any 
court  having  jurisdiction  in  bankruptcy  is  authoriJied  to  maks  an 
order : 

6.  Default  iu  payment  of  sums  in  re<^ect  of  the  payment  of  which  oiden 

are  in  this  act  authorized  to  be  made : 
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Provided,  first,  that  no  person  shall  be  imprisoned  in  any  case  excepted 
ftom  the  operation  of  this  seotion  for  a  longer  period  than  one  year ;  and, 
secondly,  that  nothing  in  this  section  shall  alter  the  efiect  of  any  judgment 
or  order  of  any  court  for  payment  of  money  except  as  regards  the  arrest 
and  imprisonment  of  the  person  making  de&ult  in  paying  such  money. 

«  • 

5.  Subject  to  the  provisions  hereinafiber  mentioned,  and  to  the  prescribed 

.  rules,  any  court  may  commit  to  prison  for  a  term  not  exceeding  six  weeks, 

or  imtil  payment  of  the  sum  due,  any  person  who  makes  de&ult  in  payment 

of  any  debt  or  installment  of  any  debt  due  from  him  in  pursuance  of  any 

order  or  judgment  of  that  or  any  other  competent  court. 

Provided — (1.)  That  the  jurisdiction  by  this  section  given  of  committing 
a  person  to  prison  shall,  in  the  case  of  any  court  other  than  the  superior 
courts  of  law  and  equity,  be  exercised  only  subject  to  the  following  restric- 
tions ;  that  is  to  say, — 

(a.)  Be  exercised  only  by  a  judge  or  his  deputy,  and  by  an  order  made 
in  open  court  and  showing  on  its  face  the  ground  on  which  it  is 
issued: 

(6.)  Be  exercised  only  as  respects  a  judgment  of  a  superior  court  of  law 
or  equity  when  such  judgment  does  not  exceed  fifty  pounds,  ex- 
clusive of  costs : 

*(c.)  Be  exercised  only  as  respects  a  judgment  of  a  county  court 

by  a  county  court  judge  or  his  deputy.  ■-        ^ 

(2.)  That  such  jurisdiction  shall  only  be  exercised  where  it  is  proved  to 
the  satisfaction  of  the  court  that  the  person  making  default  either  has  or 
has  had  since  the  date  of  the  order  or  judgment  the  means  to  pay  the  sum 
in  respect  of  which  he  has  made  de&ult,  and  has  refused  or  neglected,  or 
refuses  or  neglects,  to  pay  the  same. 

Proof  of  the  means  of  the  person  making  default  may  be  given  in  such 
manner  aa  the  court  thinks  just ;  and  for  the  purposes  of  such  proof  the 
debtor  and  any  witnesses  may  be  summoned  and  examined  on  oath  accord- 
ing to  the  prescribed  rules. 

Any  jurisdiction  by  this  section  given  to  the  superior  courts  may  be  ex- 
ercised by  a  judge  sitting  in  chambers,  or  otherwise,  in  the  prescribed 
manner. 

For  the  purposes  of  this  section  any  court  iQay  direct  any  debt  due  from 
any  person  in  pursuance  of  any  order  or  judgment  of  that  or  any  other 
competent  court  to  be  paid  by  installments,  and  may  from  time  to  time  re- 
scind or  vary  such  order. 

Persons  committed  under  this  section  by  a  superior  court  may  be  com- 
mitted to  the  prison  in  which  they  would  have  been  confined  if  arrested  on 
a  writ  of  capias  ad  satisfaciendum,  and  every  order  of  committal  by  any 
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superior  court  shall,  subject  to  the  prescribed  rules,  be  issued,  obeyed,  and 
executed  in  tbe  like  manner  as  such  writ. 

This  section,  so  far  as  it  relates  to  any  county  court,  shall  be  deemed  to 
be  substituted  for  sections  ninety-eight  and  ninety-nine  of  the  county  courts 
act,  1846,  and  that  act  and  the  acts  amending  the  same  shall  be  oonstmed 
accordingly,  and  shall  extend  to  orders  made  by  the  county  court  with  re- 
spect to  sums  due  in  pursuance  of  any  order  or  judgment  of  any  court 
other  than  a  county  court. 

No  imprisonment  under  this  section  shall  operate  as  a  satisfaction  or  ex- 
tinguishment of  any  debt  or  demand  or  cause  of  action,  or  deprive  any  per- 
son of  any  right  to  take  out  execution  against  the  lands,  goods  or  chattels 
of  the  person  imprisoned,  in  the  same  manner  as  if  such  imprisonment  had 
not  taken  place. 

Any  person  imprisoned  under  this  section  shall  be  discharged  out  of 
custody  upon  a  certificate  signed  in  the  prescribed  manner  to  the  effect  that 
he  has  satisfied  the  debt  or  installment  of  a  debt  in  respect  of  which  he  was 
imprisoned,  together  with  the  prescribed  costs  (if  any). 

6.  After  the  commencement  of  this  act  a  person  shall  not  be  arrested 
upon  mesne  process  in  any  action. 

Where  the  plaintiff  in  any  action  in  any  of  her  majesty's  superior  courts 
of  law  at  Westminster,  in  which,  if  brought  before  the  commencement  of 
this  act,  the  defendant  would  have  been  liable  to  arrest,  proves  at  any  time 
before  final  judgment  by  evidence  on  oath,  to  the  satisfaction  of  a  judge  of 
one  of  those  courts,  that  the  plaintiff  has  good  cause  of  action  against  the 
defendant  to  the  amount  of  fifty  pounds  or  upwards,  and  that  there  is  prob- 
able cause  for  believing  that  the  defendant  is  about  '''to  quit  Eng- 
>-  ^  land  unless  he  be  apprehended,  and  that  the  absence  of  the  defend- 
ant from  England  will  materially  prejudice  the  plaintiff  in  the  prosecution 
of  his  action,  such  judge  may  in  the  prescribed  manner  order  such  defend- 
ant to  be  arrested  and  imprisoned  for  a  period  not  exceeding  six  months, 
unless  and  until  he  has  sooner  given  the  prescribed  security,  not  exceeding 
the  amount  claimed  in  the  action,  that  he  will  not  go  out  of  England  with- 
out the  leave  of  the  court. 

Where  the  action  is  for  a  penalty  or  sum  in  the  nature  of  a  penalty, 
other  than  a  penalty  in  respect  of  any  contract,  it  shall  not  be  necessary  to 
prove  that  the  absence  of  the  defendant  from  England  will  materially  prej- 
udice the  plaintiff  in  the  prosecution  of  his  action,  and  the  security  given 
(instead  of  being  that  the  defendant  will  not  go  out  of  England)  shall  be 
to  the  effect  that  any  sum  recovered  against  the  defendant  in  the  action 
shall  be  paid,  or  that  the  defendant  shall  be  rendered  to  prison. 
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[88  &  84  Vict.  c.  93,] 

An  Act  to  amend  the  I/aw  relating  to  the  Property  of  Married  Women, 

[9th  August,  1870.] 

L  The  wages  and  earnings  of  any  married  woman  acquired  or  gained  bj 
her  after  the  passing  of  this  act  in  any  employment,  occupation  or  trade  in 
which  she  is  engaged  or  which  she  carries  on  separately  from  her  husband, 
and  also  any  money  or  property  so  acquired  by  her  through  the  exercise  of 
any  literary,  trtistic  or  scientific  skill,  and  all  investments  of  such  wages, 
earnings^  money  or  property,  shall  be  deemed  and  taken  to  be  property  held 
and  settled  to  her  separate  use,  independent  of  any  husband  to  whom  she 
may  be  married,  and  her  receipts  alone  shaU  be  a  good  discharge  for  such 
wages,  earnings,  money  and  property. 

7.  Where  any  woman  married  after  the  passing  of  this  act  shall  during 
her  marriage  become  entitled  to  any  personal  property  as  next  of  kin  or  one 
of  the  next  of  kin  of  an  intestate,  or  to  any  sum  of  money  not  exceeding 
two  hundred  pounds  under  any  deed  or  will,  such  property  shall,  subject 
and  without  prejudice  to  the  trusts  of  any  settlement  affecting  the  same, 
belong  to  the  woman  for  her  separate  use,  and  her  receipts  alone  shall  be  a 
good  discharge  for  the  same. 

11,  A  married  woman  may  maintain  an  action  in  her  own  name  for  the 
recovery  of  any  wages,  earnings,  money  and  property  by  this  act  declared 
to  be  her  separate  property,  or  of  any  property  belonging  to  her  before 
marriage,  and  which  her  husband  shall,  by  writing  under  his  hand,  have 
agreed  with  her  shall  belong  to  her  after  marriage  as  her  separate  property, 
and  she  shall  have  in  her  own  name  the  same  remedies,  both  civil  and 
♦criminal,  against  all  persons  whomsoever  for  the  protection  and 
security  of  such  wages,  earnings,  money  and  property,  and  of  any  *■  J 
chattels  or  other  property  purchased  or  obtained  by  means  thereof  for  her 
own  use,  as  if  such  wages,  earnings,  money,  chattels  and  property  belonged 
to  her  as  an  unmarried  woman ;  and  in  any  indictment  or  other  proceeding 
it  shall  be  sufficient  to  allege  such  wages,  earnings,  money,  chattels  and 
property  to  be  her  property. 

12.  A  husband  shall  not,  by  reason  of  any  marriage  which  shall  take 
place  after  this  act  has  come  into  operation,  be  liable  for  the  debts  of  his 
wife  contracted  before  marriage,  but  the  wife  shall  be  liable  to  be  sued  for, 
and  any  property  belonging  to  her  for  her  separate  use  shall  be  liable  to 
satisfy,  such  debts  as  if  she  had  continued  unmarried.(a) 

(a)  Repealed,  37  &  38  Yict.  c.  bO^postj  p.  519. 
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[34  Vict.  c.  17.] 

An  Act  to  make  Provuton  for  Bank  HoUday9y  and  respecting  Ohligaivm 
to  make  Paym^ents  and  do  other  cccts  on  swch  Bank  Holidays, 

[25th  May,  1871.] 

L  After  the  passing  of  this  act,  the  several  days  in  tlie  schedule  to  this 
act  mentioned  (and  which  days  are  in  this  act  hereinafter  referred  to  as 
hank  holidays)  shall  he  kept  as  close  holidays  in  all  hanks  in  England  and 
Ireland  and  Scotland  respectively,  and  all  bills  of  exchange  and  promissory 
notes  which  are  due  and  payable  on  any  such  bank  holiday  shall  be  pay- 
able, and  in  case  of  non-payment  may  be  noted  and  protested,  on  the  next 
following  day,  and  not  on  such  bank  holiday ;  and  any  such  noting  or  pro- 
test shall  be  as  valid  as  if  made  on  the  day  on  which  the  bill  or  note  was 
made  due  and  payable  ]  and  for  all  the  purposes  of  this  act  the  day  next 
following  a  bank  holiday  shall  mean  the  next  following  day  on  which  a  bill 
of  exchange  may  be  lawfully  noted  or  protested. 

2.  When  the  day  on  which  any  notice  of  dishonor  of  an  unpaid  hill  of 
exchange  or  promissory  note  should  be  given,  or  when  the  day  on  which  a 
bill  of  exchange  or  promissory  note  should  be  presented  or  received  for  ac- 
ceptance, or  accepted  or  forwarded  to  any  referee  or  referees,  is  a  hank 
holiday,  such  notice  of  dishonor  shall  be  given  and  such  bill  of  exchange 
or  promissory  note  shall  be  presented  or  forwarded  on  the  next  day  follow- 
ing such  bank  holiday. 

3.  No  person  shall  be  compellable  to  make  any  payment  or  to  do  any 
act  upon  such  bank  holidays  which  he  would  not  be  compellable  to  do  or 
P^B,.^^   make  on  Christmas  day  or  Good  Friday;  '''and  ihe  obtigation  to 

make  such  payment  and  do  such  act  shall  apply  to  the  day  follow 
ing  such  bank  holiday ;  and  the  making  of  such  payment  and  doing  such 
act  on  such  following  day  shall  be  equivalent  to  payment  of  the  money  or 
performance  of  the  act  on  the  holiday. 

4.  It  shall  be  lawful  for  her  majesty,  from  time  to  time,  as  to  her 
majesty  may  seem  fit,  by  proclamation,  in  the  manner  in  which  solemn 
fasts  or  days  of  public  thanksgiving  may  be  appointed,  to  appoint  a  special 
day  to  be  observed  as  a  bank  holiday,  either  throughout  the  United  E^ing- 
dom  or  in  any  part  thereof,  or  in  any  county,  city,  borough,  or  district 
therein,  and  any  day  so  appointed  shall  be  kept  as  a  close  holiday  in  all 
banks  within  the  locality  mentioned  in  such  proclamation,  and  shall,  as  re- 
gards bills  of  exchange  and  promissory  notes  payable  in  such  locality,  be 
deemed  to  be  a  bank  holiday  for  all  the  purposes  of  this  act. 

5.  It  shall  be  lawful  for  her  majesty  in  like  manner,  from  time  to  dme^ 
when  it  is  made  to  appear  to  her  majesty  in  council  in  any  special  case 
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that  m  any  year  it  is  inexpedient  that  a  day  by  thiB  act  appointed  for  a 
bank  holiday  should  1;^  a  bank  holiday,  to  declare  that  such  day  shall  not 
in  such  year  be  a  bank  holiday,  and  to  appoint  such  other  day  as  to  her 
majesty  in  council  may  seem  fit  to  be  a  bank  holiday  instead  of  such  day, 
and  thereupon  the  day  so  appointed  shall  in  such  year  be  substituted  for 
the  day  so  appointed  by  this  act.         | 


SCHEDULE. 

Bank  Holidays  in  England  and  Ireland. 

Easter  Monday. 
The  Monday  in  Whitsun  week. 
The  first  Monday  in  August. 

The  twenty-sixth  day  of  December,  if  a  week  day.    If  that  be  a  Sunday, 
then  the  27th.     (38  Vict.  c.  13,  s.  2.)  ^ 

Bank  Holidays  in  Scotland, 

Nev  Tear's  day. 
Christmas  day. 

If  either  of  the  above  days  falls  on  a  Sunday,  the  next  following  Mon- 
day shall  be  a  bank  holiday. 
Good  Friday. 

The  first  Monday  of  May. 
The  first  Monday  of  August 


*[84  &  86  Vict.  c.  74.]  [*519] 

An  Act  to  abolish  Hays  of  Chrace  in  the  case  of  BiHs  of  Exchange  and 
Promissory  Notes  payable  at  Sight  or  on  Presentation. 

[14th  August,  1871.] 

2.  Every  biU  of  exchange  or  promissory  note  drawn  after  this  act  comes 
into  operation,  and  purporting  to  be  payable  at  sight  or  on  presentation, 
shall  bear  the  same  stamp,  and  shall,  for  all  purposes  whatsoever,  be  deemed 
to  be  a  bill  of  exchange  or  promissory  note  payable  on  demand,  any  law  or 
custom  to  the  contrary  notwithstanding. 

4«  A  bill  of  exchange  purporting  to  be  payable  at  sight  and  dhiwn  at 
any  time  between  the  first  day  of  Januaiy,  one  thousand  eight  hundred  and 
seventy-one,  and  the  day  of  the  passing  of  this  act,  both  inclusive,  and 
stamped  as  a  bill  of  exchange  payable  on  demand,  shall  be  admissible  in 
evidence  on  payment  of  the  difierenoe  between  the  amount  of  stamp  duty 
46 
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paid  on  such  bill  and  the  amount  which  would  have  been  payable  if  tiiis 
act  had  not  passed. 


[87  &  38  Vict.  c.  60.] 

An  Act  to  amend  the  Married  Women's  Property  Act  (1870). 

[30th  July,  1874.] 

L  So  much  of  the  married  women's  property  act,  1870,  as  enacts  that 
a  husband  shall  not  be  liable  for  the  debts  of  his  wife  contracted  before 
marriage  is  repealed  so  far  as  respects  marriages  which  shall  take  place 
after  the  passing  of  this  act,  and  a  husband  and  wife  married  after  the 
passing  of  this  act  may  be  jointly  sued  for  any  such  debt. 

2,  The  husband  shall,  in  such  action  and  in  any  action  brought  for 
damages  sustained  by  reason  of  any  tort  committed  by  the  wife  before 
marriage  or  by  reason  of  the  breach  of  any  contract  made  by  the  wife  be- 
fore marriage,  be  liable  for  the  debt  or  damages  respectively  to  the  extent 
only  of  the  assets  hereinafter  specified ;  and  in  addition  to  any  other  plea 
or  pleas  may  plead  that  he  is  not  liable  to  pay  the  debt  or  damages  in  re- 
spect of  any  such  assets  as  hereinafter  specified ;  or,  confessing  his  liability 
to  some  amount,  that  he  is  not  liable  beyond  what  he  so  confesses ;  and  if 
no  such  plea  is  pleaded  the  husband  shall  be  deemed  to  have  confessed  his 
liability  so  far  as  assets  are  concerned. 


[*520]  *[37  &  38  Vict.  c.  62.] 

An  Act  to  amend  the  Law  as  to  the  Contracts  of  Infants, 

[7th  August,  1874.] 

L  All  contracts,  whether  by  specialty  or  by  simple  contract,  henoefortli 
entered  into  by  infants  for  the  repayment  of  money  lent  or  to  be  lent,  or  for 
goods  supplied  or  to  be  supplied  (other  t^han  contracts  for  necessaries),  and 
all  accounts  stated  with  infants,  shall  be  absolutely  void;  provided  always 
that  this  enactment  shall  not  invalidate  any  contract  into  which  an  infant 
may,  by  any  existing  or  future  statute,  or  by  the  rules  of  common  law  or 
equity,  enter,  except  such  as  now  by  law  are  voidable. 

2.  No  action  shall  be  brought  whereby  to  charge  any  person  upon-any 
promise  made  after  full  age  to  pay  any  debt  contracted  during  infancy,  or 
upon  any  ratification  made  after  full  age  of  any  promise  or  contract  made 
during  infancy,  whether  there  shall  or  shall  not  be  any  new  consideration 
for  such  promise  or  ratification  after  full  age. 
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[89  &  40  Vict.  c.  45.] 

An  Act  to  coruoUdate  and  amend  the  Laws  relating  to  Industrial  and 

Provident  Societies,      [11th  August,  1876.] 

IL  (10)  A  promissory  note  or  bill  of  exohaDge  shall  be  deemed  to  have 
been  made,  accepted  or  indorsed  on  behalf  of  any  society,  if  made,  accepted 
or  indorsed  in  the  name  of  the  society,  or  by  or  on  behalf  or  account  of  the 
society,  by  any  person  acting  under  the  authority  of  the  society. 

18.  (2)  If  any  officer  of  the  society,  or  any  person  on  its  behalf,  uses 
any  seal  purporting  to  be  a  seal  of  the  society,  whereon  its  name  is  not  so 
engraved  as  aforesaid,  or  issues  or  authorizes  the  issue  of  any  notice,  ad- 
vertisement or  other  official  publication  of  the  society,  or  signs  or  authorizes 
to  be  signed  on  behalf  of  the  society  any  bill  of  exchange,  promissory  note, 
endorsement,  check,  order  for  money  or  goods,  or  issues  or  authorizes  to  be 
issued  any  bills  of  parcels,  invoice,  receipt,  or  letters  of  credit  of  the  society, 
wherein  its  name  is  not  mentioned  in  manner  aforesaid,  he  shall  be  liable 
to  a  penalty  of  fifty  pounds,  and  shall  further  be  personally  liable  to  the 
holder  of  any  such  bill  of  exchange,  promissory  note,  check  or  order  for 
money  or  goods  for  the  amount  thereof  unless  the  same  is  duly  paid  by  the 
society. 


*[39  &  40  Vict.  c.  81.]  [*521] 

*    '    An  Act  /or  amendinff  the  Law  relating  to  Crossed  Checks. 

[15th  August,  1876.] 

Be  it  enacted  by  the  queen's  most  excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the  same,,  as 
follows : 

L  This  act  may  be  cited  as  "  The  Crossed  Checks  Act,  1876." 

2.  The  acts  described  in  the  schedule  to  this  act  are  hereby  repealed, 
but  this  repeal  shall  not  affect  any  right,  interest,  or  liability  acquired  or 
accrued  before  the  passing  of  this  act 

3,  In  this  act — 

'^  Check "  means  a  draft  or  order  on  a  banker  payable  to  bearer 
or  to  order  on  demand,  and  includes  a  warrant  for  payment  of 
dividend  on  stock  sent  by  post  by  the  governor  and  company  of 
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the  Bank  of  fingUnd  or  of  Ireland,  nnder  the  antbority  of  any 
act  of  parliament  for  the  time  being  in  force : 
"  Banker  "  includes  pexBons  or  a  corporation  or  company  acting  as 
bankers. 

4.  Where  a  check  bears  across  its  face  an  addition  of  the  words  "  and 
company/'  or  any  abbreviation  thereof,  between  two  parallel  traoflyene 
lines,  or  of  two  parallel  transverse  lines  simply,  and  either  with  or  without 
the  words  "  not  negotiable,"  that  addition  shall  be  deemed  a  crossing,  and 
the  check  shall  be  deemed  to  be  crossed  generally. 

Where  a  check  bears  across  its  face  an  addition  of  the  name  of  a  banker, 
either  with  or  without  the  words  *<  not  n^otiable,"  that  addition  shall  be 
deemed  a  crossing,  and  the  check  shall  be  deemed  to  be  crossed  specially, 
and  to  be  crossed  to  that  banker. 

6.  Where  a  check  is  uncrossed,  a  lawful  holder  may  cross  it  generally  or 
specially. 

Where  a  check  is  crossed  generally,  a  lawful  holder  may  cross  it  specially. 

Where  a  check  is  crossed  generally  or  specially,  a  lawful  holder  may  add 
the  words  ^'  not  negotiable.'' 

Where  a  check  is  crossed  specially,  the  banker  to  whom  it  is  crossed  may 
again  cross  it  specially  to  another  banker,  his  agent,  for  collection. 

6.  A  crossing  authorized  by  this  act  shall  be  deemed  a  material  part  of 
the  check,  and  it  shall  not  be  lawful  for  any  person  to  obliterate  or,  except 
as  authorized  by  this  act,  to  add  to  or  alter  the  crossing. 

piKroo-i       *!•  Where  a  check  is  crossed  generally,  the  banker  on  whom  it 
is  drawn  shall  not  pay  it  otherwise  than  to  a  banker. 
Where  a  check  is  crossed  specially,  the  banker  on  whom  it  is  drawn  shall 
not  pay  it  otherwise  than  to  the  banker  to  whom  it  is  crossed,  or  to  his 
agent  for  collection. 

8*  Where  a  check  is  crossed  specially  to  more  than  one  banker,  except 
when  crossed  to  an  agent  for  the  purpose  of  collection,  the  banker  on  whom 
it  is  drawn  shall  refuse  payment  thereof. 

9,  Where  the  banker  on  whom  a  crossed  check  is  drawn  has  in  good 
faith  and  without  n^ligence  paid  such  check,  if  crossed  generally  to  a 
banker,  and  if  crossed  specially  to  the  banker  to  whom  it  is  crossed,  or  his 
agent  for  collection  being  a  banker,  the  banker  paying  the  check  and  (in 
case  such  check  has  come  to  the  hands  of  the  payee)  the  drawer  thereof 
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shall  reBpectivelj  be  entitled  to  the  same  rights,  and  be  placed  in  the  same 
position  in  all  respects,  as  they  would  respectively  have  been  entitled  to 
and  have  been  placed  in  if  the  amount  of  the  check  had  been  paid  to  and 
received  by  the  true  owner  thereof. 

10.  Any  banker  paying  a  check  crossed  generally  otherwise  than  to  a 
banker,  or  a  check  crossed  specially  otherwise  than  to  the  banker  to  whom 
the  same  shall  be  crossed,  or  his  agent  for  collection  being  a  banker,  shall 
be  liable  to  the  true  owner  of  the  check  for  any  loss  he  may  sustain  owing 
to  the  check  having  been  so  paid. 

U,  Where  a  check  is  presented  for  payment,  which  does  not  at  the  time 
of  presentation  appear  to  be  crossed,  or  to  have  had  a  crossing  which  has 
been  obliterated,  or  to  have  been  added  to  or  altered  otherwise  than  as 
authorized  by  this  act,  a  banker  paying  the  check  in  good  faith  and  with- 
out n^ligence  shall  not  be  responsible  or  incur  any  liability,  nor  shall  the 
payment  be  questioned  by  reason  of  the  cheek  having  been  crossed,  or  of 
the  crossing  having  been  obliterated,  or  having  been  added  to  or  altered 
otherwise  than  as  authorized  by  this  act,  and  of  payment  being  made  other- 
wise than  to  a  banker  or  the  banker  to  whom  the  check  is  or  was  crossed, 
or  to  his  agent  for  collection  being  a  banker  (as  the  case  may  be). 

12.  A  person  taking  a  check  crossed  generally  or  specially,  bearing  in 
either  ease  the  words  ^^not  negotiable,"  shall  not  have  and  shall  not  be 
capable  of  giving  a  better  title  to  the  check  than  that  which  the  person 
from  whom  he  took  it  had. 

But  a  banker  who  has  in  good  faith  and  without  negligence  received  pay- 
ment for  a  customer  of  a  check  crossed  generally  or  specially  to  himself 
shall  not,  in  case  the  title  to  the  check  proves  defective,  incur  any  liability 
to  the  true  owner  of  the  check  by  reason  only  of  having  received  such 
payment. 

*SOHM)ULB.  [*623] 

Acts  Repealed. 

19  &  20  Vict.  c.  25  -  An  act  to  amend  the  law  relating  to  drafts 

on  bankers. 
21  &  22  Vict.  c.  79  -         An  act  to  amend  the  law  relating  to  checks 

or  drafts  on  bankers. 
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[41  Vict.  c.  13.] 

An  Act  to  declare  the  late  relating  to  the  AccepUmce  of  BtHi  of  Exchange. 

[16th  April,  1878.] 

Whereas  by  the  mercaDtile  kw  amendment  act,  1856,  and  the  mercantfle 
law  amendment  act  (Scotland),  1856,  it  is  enacted  that  "  no  acceptance  of 
any  bill  of  exchange,  whether  inland  or  foreign,  made  after  the'Slst  day  of 
December,  1856,  shall  be  sufficient  to  bind  or  charge  any  person,  nnlessthe 
same  be  in  writing  on  such  bill,  or  if  there  be  more  than  one  part  of  such 
bill  on  one  of  the  said  parts,  and  signed  by  the  acceptor  or  some  person 
duly  authorized  by  him  :'^ 

And  whereas  doubta  have  arisen  as  to  the  true  effect  and  intention  of  the 
said  enactment,  and  as  to  whether  the  signature  of  the  drawee  alone  can 
constitute  a  sufficient  acceptance  of  the  bill  so  as  to  satisfy  the  requirements 
of  the  said  statute,  and  it  is  expedient  that  the  meaning  of  the  ndd  enact- 
ment should  be  further  declared : 

Be  it  therefore  enacted  by  the  queen's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

L  An  acceptance  of  a  bill  of  exchange  is  not  and  shall  not  be  deemed 
to  be  insufficient  under  the  provisions  of  the  said  statutes  by  reason  only 
that  such  acceptance  consists  merely  of  the  signature  of  the  drawee  written 
on  such  bill. 

2*  Nothing  in  this  act  shall  affect  the  validity  or  invalidity  of  any  ver- 
dict or  judgment  recovered  or  given  before  the  passing  of  this  act. 

3,  This  act  may  be  cited  for  all  purposes  as  "  The  Bills  of  Exchange 
Act,  1878." 
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ABATEMENT, 

abolition  of  pleas  in,  410,  note  (e). 
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of  payee  of  bills  nnder  52.,  formerly  must  in  some  cases  have  been  stated, 
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what  it  is,  1,  187. 

what  it  admits,  34,  202,  467. 

effects  of,  3. 

by  partners,  42,  46,  47,  48,  457.  / 
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after  bill  is  dae,  192. 
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of  inland  bills,  must  be  in  writing  on  the  bill,  192. 

what  will  be  snch  acceptance,  192. 

is  irrevocable,  194. 

of  foreign  bills,  193,  194,  403. 

promise  to  pay,  193. 

to  whom  it  may  be  made,  193. 

promise  to  accept,  193. 

detention  of  the  bill,  194. 

destrnction  of  it,  194. 

what  engagement  the  holder  may  reqnire  of  acceptor,  195. 

proper  conduct  for  holder  to  pursue  in  case  of  qualified  acceptance,  195. 

condition  may  be  contained  in  a  collateral  contemporaneous  writing,  101, 

196. 
but  a  verbal  contemporaneous  condition  not  admissible,  102,  196. 
nor  a  written  one  against  innocent  indorsee,  196. 
condition  should  be  set  out  in  pleading,  though  performed,  197. 
partial  or  varying  acceptance,  what,  197. 
payable  at  a  particular  place,  197. 

acceptance  inchoate  and  revocable  till  delivery,  153,  198. 
liability  of  acceptor,  199. 
how  discharged,  199. 

by  waiver,  199. 

by  express  renunciation,  200. 

by  cancellation,  198,  199. 
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ACCEPTANCE— tfon/miie^i. 

by  taking  other  security,  201. 

in  case  of  joint  acceptors,  by  taking  security  from  one,  201,  202. 

what  a  plea  of  waiver  should  state,  202. 
presentment  for  acceptance,  182,  186. 
release  of  acceptors,  242-244,  251. 
release  by  or  to  one  of  several,  243. 

how  far  covenant  not  to  sue  will  operate  as  release,  243,  251. 
agreement  not  to  sue,  252.^ 

effect  of  release  may  be  restrained  by  the  terms  of  the  instrument,  243,  251. 
admits  drawer's  handwriting,  202. 

and  authority  of  agent  to  draw,  34,  203. 

but  not  to  indorse,  34,  203. 

nor  indorsement,  203. 
where  drawee  cannot  dispute  his  acceptance,  203. 
forged  acceptance,  203. 
ratification  of,  203. 
payment  of,  no  estoppel,  203. 
obligation  to  accept,  203. 
See  also  Agent;  Corporation;  Executor ;  Infant;  Married  Woman;  PartMr. 

ACCEPTANCE  SUPRA  PROTEST, 

mode  of  accepting  tupra  protest ^  267. 

who  may  so  accept,  268. 

whether  there  may  be  several  acceptors  supra  protest^  268. 

conduct  for  holder  to  pursue  who  takes  an  acceptance  ttqn-a  protest^  268. 

presentment  for  payment  to  the  drawee  still  necessary,  268. 

liability  of  acceptor  supra  protest,  269. 

against  what  parties  acceptor  stqn-a  protest  acquires  a  right  of  action,  271. 

ACCOMMODATION  BILL, 
what  it  is,  131,  411. 
what  it  is  in  strictness,  411. 
when  an  accommodation  acceptor  can  recover  costs  of  an  action  brought 

against  him,  412. 
when  a  defence  that  a  bill  was  drawn  for  accommodation,  122,  131. 
who  is  principal  on,  248. 

drawer  of,  not  entitled  to  notice  of  dishonor,  298-301. 
drawer  discharged  by  indulgence  to  the  acceptor,  248. 
payment  supra  protest,  273.  \ 

proof  of,  in  bankruptcy,  449,  455. 

in  the  hands  of  an  indorsee  for  value,  456. 

may  be  indorsed  by  bankrupt  after  bankruptcy,  466. 
operation  of  Statute  of  Limitations  as  to,  348. 

ACCOUNT, 

direction  to  place  to,  91. 

mutual,  when  not  barred  by  the  Statute  of  Limitations,  354. 

ACCOUNT  STATED, 

when  a  bill  or  note  evidence  under,  436. 
within  Statute  of  Limitations,  354. 

ACE:N0WLEDGMENT.    See  Limitations,  Statute  q/l 
by  banker,  233,  note  (a), 
letter  without  prejudice,  353. 
no  stamp  on,  356. 

ACTION  ON  A  BILL  OR  NOTE, 
who  may  bring,  2,  410. 

suing  in  the  name  of  another,  2,'  note  (c),  410. 
judgment  against  two  parties,  411. 
of  debt  and  assunypsit,  423,  note  (6). 
when  a  corporation  could  sue  or  be  sued  In  assumpsit,  70. 
proceedings  for  costs,  411. 
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ACTION  ON  A  BILL  OR  NOTE— «o«<miierf. 

against  what  parties  actions  may  be  brought,  410. 

partj  liable  in  two  capacities,  411. 

how  far  extingnishment  of  the  right  of  action  as  to  one  party  will  be  a  de- 
fence to  others,  224,  411. 

affidavit  to  hold  to  bail,  413. 

imprisonment  for  debt  abolished,  413. 

trover  or  detinue  for  a  bill,  412. 

who  might  sue  in  trover,  412. 

amount  of  verdict,  412. 

effect  of  judgment  In  an  action  of  trover  in  changing  the  property  in  a 
bill,  412. 

former  relief  in  equity,  413,  421. 

statement  of  notice  of  Indorsement,  426. 

venue,  416. 

when  the  court  will  change  it,  416. 

Inspection  of  bill,  341,  416. 

particulars  of  demand,  416. 

staying  proceedings,  in  what  cases,  and  on  what  terms,  417. 

setting  aside  i)lea,  432. 

interest,  309,  418,  427. 

re-ezchange,  418. 

damages,  418,  427. 

bills  of  exchange  aet,  413.    See  Appendix, 

ACTS  OP  BANKRUPTCY.    See  Bankrt^tey, 

ADDRESS, 

too  general,  or  indistinct,  303,  note  (A). 

ADJUDICATION.    See  BankrvpUy. 

ADMINISTRATOR.    See  Executor. 

ADMISSIONS, 

by  acceptance,  34,  202. 

ADVICE, 

payment  of  bill  as  per  advice,  91. 

AFFIDAVIT, 

to  hold  to  bail,  413. 

of  illegality  of  consideration  in  order  to  set  aside  Judgment,  146. 

in  lieu  of  parol  evidence,  440. 

of  absence  of  consideration,  418. 

under  bill  of  exchange  act,  414. 

AFTBRDUE  BILL,  169-172,  369. 

AGENT, 

title  of,  166. 

wbo  may  be,  32. 

may  make  a  valid  contract  for  his  principal,  though  incompetent  to  bind 

himself,  32. 
distinction  between  a  special  and  general  agent,  32. 
actual  and  ostensible,  32. 

how  appointed,  so  as  to  bind  his  principal  on  a  negotiable  instrument,  32. 
whether  a  general  authority  to  transfkct  business  confers  such  power,  33. 
how  a  special  authority  to  accept  or  indorse  is  to  be  construed,  33. 
when  authority  will  be  implied,  34. 
when  to  be  required,  36. 
procuration,  34. 

authority  to  draw  admitted  by  acceptance,  34,  202. 
authority  to  indorse,  not,  34. 

exceeding  his  authority,  can  in  no  case  convey  a  title  to  bill  overdue,  35. 
when  an  agent  will  be  personally  liable  on  his  signature,  37, 39,  74,  76 ;  and 

see  Appendix, 
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AGE^T—earUinued. 

hj  drawing  or  accepting  without  authority,  38,  39,  74,  76. 

how  he  maj  avoid  personal  responsibility,  37,  39. 

cannot  delegate  his  authority,  37. 

cannot,  when  he  exceeds  his  authority,  conyey  a  title  by  indoriemeat— mtj 

by  delivery,  36,  166. 
guilty  of  a  misdemeanor  if  he  fraudulently  negotiate  or  deposit  bills,  41, 180. 
transfer  by  agent  in  case  of  restrictive  indorsement,  160. 
party  taking  acceptance  from  agent  may  require  production  of  his  aathor- 

ity,  36. 
trover  against  transferree  of  agent,  35,  412. 
whether  in  any  case  a  holder  is  bound  to  acquiesce  in  acceptance  bj  aa 

agent,  36. 
how  agent's  authority  determined,  37. 

what  notice  should  be  given  of  revocation  of  agent's  authority,  37. 
liability  of  agent  to  his  principal,  41. 
an  agent  cannot  be  discharged  by  parol  evidence,  38. 
rights  of  agent  against  third  parties,  and  liabilities  to,  37,  39. 
rights  of  principal  against  third  persons,  41. 
agent  purchasing  a  bill  for  a  foreign  principal,  164. 
when  agent's  fraud  binds  his  principal,  126. 
notice  of  illegality  to  an  agent,  126. 

AGREEMENT, 

various  sorts  of,  100. 

stamp  on,  30,  113. 

controlling  operations  of  a  bill,  100. 

contemporaneous,  100. 

contemporaneous  but  collateral,  101. 

Subsequent,  101. 

on  a  distinct  piece  of  paper,  101. 

must  be  read  when  on  the  note,  103. 

oral,  102. 

when  a  bill  or  note  may  be  evidence  of  an  agreement,  98. 

agreement  relating  to  bill  or  note,  when  and  between  what  partiM  it  mj 

operate,  100,  374. 
agreement  delivered  as  an  escrow,  102. 
to  renew,  103. 

not  necessary  to  aver  it  in  writing,  103. 
to  give  time  to  principal  discharges  sureties,  244,  250,  252. 
not  to  sue,  effect  of,  252. 
usurious,  312. 
to  accept,  191. 
effect  of  agreement  between  parties  to  a  bill,  101,  376. 

ALIEN, 

contracts  by  his  wife,  65. 

ALIEN  ENEMT, 

a  bill  drawn  by  or  in  favor  of,  69. 

indorsed  by,  69. 

contract  in  &vor  of,  void,  69. 

ALLONGE, 
what,  152. 

ALTERATION  OP  A  BILL  OR  NOTE, 
effect  of,  at  common  law,  323. 
under  the  stamp  act,  325.  , 

where  an  alteration  will  not  vitiate,  325. 
where  the  alteration  is  before  bill  issued,  326. 
where  to  correct  a  mistake,  150,  327. 
where  it  extinguishes  the  debt,  327. 
renewal  of  altered  bill,  328. 
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ALTERATION  OF  A  BILL  OR  JfOT^—eorUmued. 
when  it  need  not  hare  been  pleaded,  328. 
when  it  mast  have  been  pleaded,  329. 
reqaisites  of  plea,  329. 
burthen  of  proof,  329. 
intent  of  alteration  a  question  of  fact,  327. 

effect  of  alteration  and  erasures  appearing  on  the  face  of  the  bill,  329. 
in  red  ink,  325,  note  (A). 

ALTERNATIVE, 

where  maker  of  note  liable  in  the,  97. 
where  payee  entitled  in  the,  97. 

AMBIGUOUS  INSTRUMENT,  92. 

AMENDMENT, 

at  the  trial,  440. 

ANNUITY, 

description  of  drafts  and  notes  in  the  memorial,  81,  note  (v). 

APPENDIX, 

I.  Notaries'  fees  of  office,  482. 
II.  Statutes,  484. 

APPROPRIATION  OF  PAYMENTS,  229,  355.    See  Payment, 
ratable,  230. 

ARREST, 

on  a  bill  or  note,  413. 
on  a  foreign  bill,  408. 

ASSIGNEE.     See  Bankruptcy. 

ASSIGNMENT.    See  Indorsement  and  Delivery. 

ASSUMPSIT.    See  Action. 

ATTESTING  WITNESS, 

generallj  unnecessary  now,  86,  436. 

ATTORNEY, 

has  a  daj  to  communicate  notice  of  dishonor  to  his  client,  288. 

notice  of  dishonor  to,  not  sufficient,  288,  291,  294. 

when  personally  liable  on  a  bill.    See  Agent. 

infant  or  married  woman,  when  they  may  be,  32. 

the  partner  of  an  attorney  has  no  implied  authority  to  bind  his  co-partner 

by  bill  or  note,  46. 
note  in  payment  of  an  attorney's  bill,  146,  388. 

ATTORNEY,  POWER  OF, 

in  respect  of  bills,  how  construed,  33. 

whether  a  holder  is  bound  to  take  acceptance  under,  86. 

holder  may  require  its  production,  36. 

ATTORNEY,  WARRANT  OF, 

taking  warrant  of  attorney  not  a  satisfaction,  239. 
when  it  discharges  other  parties,  254. 
when  a  collateral  security,  239,  256. 

AU  BESOIN.    See  Need. 

B. 

BAIL,  • 

affidavit  to  hold  to  bail  on  a  bill  or  not«,  413. 

BALANCE  OF  ACCOUNT, 

consideration  for  a  note,  128,  228. 

balance — fluctuation.    See  Fluctuating  Balance. 
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BANK  HOLIDAYS,  184.    And  see  Appendix. 
presentment  for  acceptance,  on,  184. 

for  payment,  210. 
payment,  210,  226. 
protest,  210,  262. 
notice  of  dishonor,  289. 

BANKERS.    See  Cfheek, 
branches  of  banks,  24. 

what  commission  they  might  take  on  discoants,  316. 
fraudulently  negotiating  or  depositing  bills,  41,  180. 
on  their  bankruptcy,  bills  deposited  with  them  do  not  pass  to  their  trustees, 

463. 
when  they  pass  by  reputed  ownership,  462. 
discounting  bills,  etc.,  under  suspicious  circumstances,  165. 
obligation  to  customer  to  pay  check,  18. 
what  may  justify  refusal,  19. 

bound  to  know  the  handwriting  of  a  customer,  339. 
paying  check  or  bill  before  due,  227. 
paying  a  forged,  altered  or  cancelled  check,  234,  339. 
when  money  paid  on  a  forged  bill  may  be  recovered  back,  234,  339. 
liable  to  loser,  if  they  discount  lost  bill  after  notice  of  loss,  165,  379. 

and  acquire  no  right  against  other  parties,  379. 
presentment  of  notes  at  bank  which  has  stopped  payment,  206. 
presentment  of  a  bill  payable  at  a  banker's,  must  be  within  banking  hours, 

312. 
duty  of  bankers  to  make  a  memorandum  on  bills  paid  by  them,  174,  233. 
not  responsible  for  genuineness  of  indorsement  on  check  payable  to  order, 

25,  337,  note  (c). 
have  a  day  to  give  notice  to  custon^er  of  dishonor  of  his  bill,  288. 
how  they  should  charge  interest  on  checks,  311. 
checks  crossed  with  their  name,  26. 
doubly  crossed  check,  28. 
joint  stock  banking  company,  73. 
lien  on  deposits,  176. 
liability  for  same,  176. 
no  new  banks  of  issue,  73. 

money  deposited  with  a  banker  is  money  lent,  438,  463. 
banks  of  not  more  than  ten  partners,  73. 
of  more,  73. 

BANKERS'  GASH  NOTES, 
what,  10,  214. 
when  a  legal  tender,  10. 

when  money  had  and  received  would  lie  for  them,  10. 
under  bL  no  longer  issuable,  72. 

when  they  will  be  payment,  though  they  turn  oat  bad,  161-164,  228. 
may  now  be  taken  in  execution,  179. 
stamp  on,  113,  117. 

when  they  ought  to  be  presented  for  payment,  211,  213,  214,  347. 
effect  of  Statute  of  Limitations  on,  347,  note  (d). 

BANK  NOTES, 

what  they  are,  9,  214. 

are  considered  as  money,  9. 

pass  by  a  will  bequeathing  money,  9. 

may  be  the  subject  of  a  donatio  mortit  eow^  179. 

may  be  taken  in  execution,  3,  9. 

when  a  good  tender,*10. 

when  money  had  and  received  will  lie  for  them,  10. 

cannot  now  be  issued  under  5<.,  72.    See  Apptndix^  17  €ho.  3,  c.  30,  aad  7 

Geo.  4,  c.  6. 
property  accompanies  possession  of  them,  165. 
unless  taken  firaudulently,  166. 
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BANE  VOTES— continued. 

when  exempt  from  stamp  datj,  107,  113,  117. 
country  bank  notes.     See  Bankers*  Cash  Notea, 
presentment  of,  for  payment,  214. 

BANKING  COM  PANT.     See  CorporaHona  and  Compamet. 

BANKRUPTCY, 

Testing  of  bankrupt's  property  in  the  trustee,  442. 

former  relation  .of  the  adjudication,  442. 

present  relation,  443. 

protected  transactions,  443. 

notice  of  act  of  bankruptcy,  444. 

bill  to  petitioning  creditor,  445. 

in  what  cases  the  holder  may  prove,  445. 

proof  of  bill  or  note  payable  on  demand,  445. 

bills  not  due,  445. 

bills  payable  after  notice,  446. 

lost  bill,  446. 

irregular  bill,  446. 

whether  bill  can  be  proved  against  a  man  not  party  to  it,  446. 

proof  on  accommodation  transactions,  449-456. 

proof  by  surety,  442. 

when  there  has  been  specific  exchange  of  securities,  449. 

what  amounts  to  a  specific  exchange,  450. 

party  to  mutual  specific  exchange  of  paper  must  pay  his  own  paper  before 

he  can  prove,  450. 
mutual  accommodation  without  specific  exchange,  450. 
after  holder  has  proved,  no  further  proof,  451. 
cases  of  mutual  accominodation,  451. 
where  there  has  been  a  general  exchange,  452. 
proof  by  indorsee  of  accommodation  bill,  456. 
proof  of  interest,  456. 
of  expenses,  re-exchange,  etc.,  456. 
holder  cannot  prove  and  sue  for  same  demand,  448. 

but  may  prove  against  one  party  and  sue  another,  448. 
and  may  prove  for  one  demand  and  sue  for  another,  448. 
in  case  of  several  adjudications,  under  which  and  for  how  much  holder  may 

prove,  456. 
bankruptcy  in  more  than  one  country,  457. 

where  a  creditor  proves  and  holds  bills  or  notes  that  are  afterwards  paid,  458. 
proof  against  joint  or  separate  estate,  457. 
where  creditor  holds  a  bill  as  security,  458. 
proof  of  notes  or  acceptances  bought  up,  458. 
acts  of  bankruptcy  in  respect  of  bills,  458. 
when  a  bill  is  a  good  petitioning  creditor's  debt,  459. 
substitution  of  other  petitioning  creditor's  debt,  444,  note  (<f). 
date  of  bill,  460. 
what  transactions,  in  respect  of  bills,  will  constitute  a  trading  within  the 

bankrupt  laws,  461. 
when  a  bill  may  be  set  off.     See  Set-off  and  Mutual  Credit, 
whether  bills  in  the  hands  of  a  banker,  etc.,  who  fails,  pass  to  his  assignees, 

463. 
whether  bills  may  be  the  subject  of  reputed  ownership,  462. 
bill  or  note  for  debt  barred  by  certificate,  467. 
after  bankruptcy  who  should  transfer,  176,  466. 
where  bankrupt  is  a  trustee,  176,  467. 
in  what  cases  transfer  by  a  bankrupt  will  be  payment,  467. 
transfer  to  a  bankrupt,  467. 
fraudulent  preference,  467. 
voluntary  transfer,  468. 
dormant  partner,  463. 
deposited  securities,  465. 
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BANKRUPT  ACT.     See  Appendix. 

BARON  AND  FEME.    See  Married  Woman. 

BASTARD, 

note  given  to  indemnify  a  parish  from,  illegal,  139. 

BEARER, 

bill  or  note  payable  to,  transferable,  1,  85,  165. 

BEGINNING, 

right  of,  at  the  trial,  433. 

BELLMAN, 

delivery  of  letter  to,  insafficient,  282. 

BETTER  SECURITY, 
protest  for,  263. 

BILL  BROKER, 

how  he  may  raise  money  on  bills,  36. 

BILLS  OF  EXCHANGE, 

history  of.     See  Preface, 

what,  1. 

peculiar  qualities  of,  2. 

not  subjects  of  larceny  at  common  law,  3. 

are  so  by  stat.,  180. 

are  assignable,  2. 

inland  and  foreign,  397. 

sets  and  copies  of,  393. 

consideration  presumed  until  contrary  appears,  3. 

effect  of  drawing  or  indorsing  of,  3. 

accepting,  eflfect  of,  3. 

how  far  considered  goods  and  chattels,  3. 

may  be  taken  in  execution,  3,  179. 

or  under  an  extent,  4,  180. 
might  formerly  operate  as  wills  or  testamentary  instruments,  4. 
may  in  some  cases  be  a  declaration  of  trust,  4. 
on  what  to  be  written,  78. 
in  what  language,  78. 
may  be  written  in  pencil,  78. 
signature,  79. 

superscription  of  place  where  written,  79. 
date,  79. 

superscription  of  sum  payable,  81. 
time  of  payment,  81. 
request  to  pay,  82. 
description  of  payee,  82. 
bills  under  20«.,  86. 

under  5/.,  86. 
cannot  be  under  seal,  69. 
at  least  so  as  to  be  negotiable,  69. 

when  It  can  be  the  subject  of  a  donatio  mortit  eaus&^  178. 
capacity  of  contracting  parties  to,  31-77. 
when  considered  as  sold,  161,  391. 
no  ODe  liable  on,  unless  his  name  appears,  38. 
"  value  received,"  oT  the  words,  87. 
direction  to  drawee,  89. 
request  to  pay,  82. 
the  words  *'  order  "  or  "  bearer,"  86. 
direction  to  place  to  acconnt,  91. 
words  "as  per  advice,"  etc.,  91. 
place  where  made  payable,  90. 
by  co-partnerships  or  corporations,  69-76. 
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BILLS  OF  EXCHANGE— eon/miMJ. 

bj  persons  in  official  situations,  76,  and  see  AppM&z  TL 

given  to  them,  76. 
.    must  be  for  payment  of  a  certain  snm,  94. 

and  for  money  in  specie,  94. 
not  out  of  a  particular  fund,  99. 
must  not  be  drawn  on  a  contingency,  95. 
irregular  bill  may  be  treated  as  agreement,  98. 
stamp  in  such  cases,  98,  note  (<f ),  108,  113. 
operation  of  agreements  respecting,  100,  103. 
formal  parts  of,  78,  91. 
ambiguous,  conditional  or  Irregular,  92-99. 
stamps  on,  104,  119. 

when  may  be  stamped  after  execution,  106,  note  (6). 
release  by  parol,  130. 
conveys  no  lien,  420. 

is  not  an  equitable  assignment,  23,  409,  421,  466. 
creditor  secured  by,  468. 
money  paid  into  court  on,  458,  note  (5). 

BILLS  OF  EXCHANGE  ACT,  413 ;  and  see  Appendix  IL 
no  other  cause  of  action  can  be  joined,  416. 
but  claim  for  interest  may  be,  414,  418,  427. 
and  costs  of  noting,  411. 
statement  of  claim  may  be  founded  on  the  consideration  as  well,  416. 

BILLS  OF  LADING, 

assignability  of,  2,  note  (c). 

BLANK,  ' 

indorsement  in,  151,  165. 
indorsement  on  blank  paper,  167. 
acceptance  in,  190. 

BLANK  INDORSEMENT.    See  Indonement. 

BLIND  MAN, 

note  by,  64,  note  (/),  333. 

BONA  FIDE  HOLDER  FOR  VALUE, 
meaning  of,  123. 

BONA  NOTABILIA, 
bills  are,  56. 

BOVILL'S  ACT,  46,  note  (A). 

And  see  Appendix  //.,  28  k  29  Vict.  c.  86. 

BRANCH  BANKS, 

how  far  considered  distinct,  24. 
notice  of  dishonor  through,  289. 

BURTHEN  OF  PROOF, 

in  case  of  alleged  holder  without  value,  124. 

in  case  of  holder  with  alleged  notice  of  illegality  or  fraud,  124. 

as  to  time  of  indorsement,  172. 

as  to  notice  of  dishonor,  289,  301. 

as  to  alteration  of  bill,  329. 

as  to  law  of  foreign  country,  406. 

in  cases  of  undue  influence,  63. 

« 

0. 

CANCELLING,     . 

when  an  acceptance  may  be  cancelled,  198. 

an  indorsemeut,  156. 

payment  of  cancelled  check,  224. 
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CAPIAS  AD  aATISPAOIBNDUM, 

former  effect  of  discharge  under,  239. 
imprisonment  for  debt  now  abolished,  413. 

CERTIFICATE  IN  BANKRUPTCY, 
effect  of  the  former,  467. 
the  present  discharge,  467. 

CHATTELS, 

to  what  purpose  bills  and  notes  are,  3. 

CHECKS, 

what,  13,  213. 

difference  between  checks  and  bills  of  exchange,  2t. 

within  bills  of  exchange  act,  25,  415. 

formerly  not  liable  to  stamp  duties,  14,  17. 

except  when  circulated  more  than  fifteen  miles  from  place  of  payment, 
14. 
requisites  to  have  brought  them  within  the  exemption,  15. 
now  all  liable  to  penny  stamp,  16,  17,  107,  112. 
consequences  of  drawing  check  on  unstamped  paper,  17,  109, 110. 

penalty  on  drawer,  17,  109,  110. 
post-dating,  17. 

alteration  of  law  by  recent  statutes,  16,  17. 
amount  for  which  check  may  be  drawn,  17. 
obligation  of  banker  to  pay,  18. 
action  against  banker  for  not  paying,  18,  19. 

what  will  justify  him  in  not  paying,  19. 
should  be  presented  the  day  after  it  is  issued,  19,  211. 
general  rule  as  to  presentment  of,  19,  213. 
between  bolder  and  drawer,  20,  and  note  (d), 
between  bolder  and  his  own  banker,  20. 
where  parties  do  not  live  in  same  place,  20. 
between  holder  and  transferror  who  is  not  the  drawer,  21,  212. 
what  amounts  to  an  engagement  by  drawee  to  pay  check,  21. 
transfer  of,  18,  71. 
check  may  be  indorsed,  18. 
crossed  checks,  26. 
statute  as  to,  26. 

what  a  check  is  evidence  of,  22,  437.  ^ 

when  check  evidence  of  payment,  22. 
when  it  amounts  to  payment,  22. 

crossed  check,  when  payment,  22,  note  (o),  389,  note  (ti). 
when  it  may  be  taken  in  payment,  22. 

holder  of,  whether  assignee  of  a  chose  in  action,  23,  409,  431,  466. 
drawer's  death,  effect  of,  23,  178. 
fraud  in  filling  up  checks,  23,  337,  338. 
when  several  must  joi\;i  in  drawing,  24. 
period  at  which  banks  should  debit  customers  with,  24. 
are  not  protestable,  24. 
notice  of  dishonor  of,  24,  298,  390. 
might  formerly  be  referred  to  master  to  compute,  24. 
cannot  be  the  subject  of  a  donatio  mortis  eaus&j  178. 
unless  drawn  to  order,  178,  note  (0). 
right  to  cash  a  check,  25. 
overdue  check,  25,  171. 
if  banker  pays  check  before  due,  or  long  after  it  is  drawn,  to  wrongful 

owner,  it  is  his  own  loss,  171,  223,  224. 
if  lost,  action  will  not  lie  upon  it  at  common  law,  378,  380,  381,  382. 

unless  not  negotiable,  382. 
venue  in  action  on,  416. 
may  be  taken  in  execution,  25. 
check  drawn  payable  to  order,  25. 
payment  by  banker  on  forged,  25,  27,  337,  338. 
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CHOSE  IN  ACTION, 

now  assignftble  at  law,  2,  note  (e),  409. 
^       formerlj  only  ao  in  eqaitj,  70,  note  (^),  409. 

reduction  into  possession,  67. 

CHRISTMAS  DAT, 

considered  for  all  purposes  as  Snnday,  7  Ic  8  Geo.  4,  c.  14,  210,  289.     See 
Appendix  II, 

CHURCHWARDEN, 

note  given  by  or  to,  76. 

CIRCULAR  NOTES,  99. 

COHABITATION, 

past  illicit,  a  consideration  not  illegal,  bnt  insufficient  to  support  a  note,  137. 
future,  an  illegal  consideration,  137. 

COLLATERAL  SECURITY,  102,  265,  387. 
effect  of  agreement  as  to,  436. 

COMMISSION, 

for  discounting  or  remitting  bill,  what  amount  might  have  been  taken,  315. 
what  would  have  been  usurious,  315,  316. 

COMMISSION  OF  BANKRUPTCY.     See  Banhrupieg, 

COMMON  COUNTS.     See  Money  CaunU. 

COMPANIES.     See  Corparaliont  and  Companies, 

COJIPOSITION  WITH  CREDITORS, 

note  secretly  given  to  one  creditor  in  preference  to  others,  void,  136. 

though  given  by  a  third  person,  135. 
any  secret  additional  security  void,  though  for  same  sum,  135,  144. 
creditor  cannot  split  his  demand,  1^5. 

when  he  must  refund  money  paid  on  bills  which  he  retains,  136. 
when  composition  entered  into  by  holder  with  acceptor  discharges  other 
parties,  254. 

COMPROMISE  OF  A  CLAIM,  129. 

CONDITION, 

bill  or  note  cannot  be  made  payable  on,  95,  98. 
parol  evidence  of  a  conditional  delivery, '102. 
conditional  indorsement,  155. 
conditional  acceptance,  197. 

CONFLICT  OF  LAWS,  4«0. 

CONSIDERATION, 
presumed,  3,  121. 

executory,  in  an  action  by  a  corporation,  71. 
when  it  must  be  proved,  121. 
rules  of  pleading,  123. 
gift  of  a  bill  or  note,  126. 
nature  of  the  consideration,  127. 
pre-existing  debt,  40,  127. 
fluctuating  balance,  128. 
debt  of  third  person,  128. 
judgment  debt,  129. 

where  more  than  one  consideration  comes  in  jiuestion,  130. 
failure  of  consideration,  131. 
notice  of  its  absence,  131. 
notice  to  prove  not  necessary,  121,  note  (d). 
as  between  what  parties  its  absence  is  a  defence,  123,  248. 
its  partial  failure,  132. 
fraudulent  considerations,  133. 
illegal,  137-146. 
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DEATH, 

indorsement  to  a  dead  man,  55.  % 

who  is  to  indorse  after,  55,  176. 

of  drawer  of  check,  20,  23,  178. 

donatio  mortis  eausA^  177. 

presentment  for  acceptance  on  death  of  drawee,  185. 

notice  of  dishonor  not  dispensed  with  by  death  of  drawee,  303. 

presentment  for  payment  on  drawee's  death,  207. 

DEBT, 

a  pre-existing,  is  a  consideration,  40,  127. 
imprisonment  for,  abolished,  413. 

DEED, 

of  company  completely  registered,  evidence,  75. 

taken  as  security,  how  far  it  is  an  extlnguisment  of  liability  on  a  bill,  S40. 

DE  INJURIA, 

replication  superseded,  432. 

DELIVERY, 

by  execntor  after  indorser's  death,  58,  176. 
necessary  to  perfect  indorsement,  153. 

to  perfect  acceptance,  153,  198. 
transfer  by,  161. 

liability  of  party  transferring  by  delivery,  without  indorsement,  161-165. 
rights  of  transferree  by  delivery,  165,  345. 
warrants,  genuineness  of  signature,  164. 
unauthorized,  35. 
as  an  escrow,  102. 

DEMAND, 

particulars  of,  417. 

now  in  general  unnecessary,  413. 

DEMAND,  BILL  OR  NOTE  PAYABLE  ON, 
what,  212. 
where  no  time  of  payment  is  specified,  bill  or  note  is  payable  on  demand,  81, 

214. 
actual  demand  not  necessary  to  charge  acceptor  or  maker,  208,  219,  445. 
from  what  time  the  Statute  of  Limitations  runs  on,  347. 
presentment  of,  211. 

proof  in  bankruptcy  of  bill  on  demand,  445. 
when  considered  overdue,  171,  211. 

DEMAND  OF  AOOEPTANGE.    See  Presentment  for  Aecqttanee, 

DEMAND  OF  PAYMENT.     See  JPretentmeni  for  Payment. 

DEPOSIT, 

by  bill  broker,  36,  41. 

fraudulent,  by  agent,  41. 

by  restricted  indorsee,  159,  160. 

DEPOSITED  SECURITIES, 

with  acceptor,  holder's  right  to,  23,  421,  464. 

n^ith  third  persons,  465. 

with  a  banker,  his  lien  on,  176. 

his  responsibility  for  safe  custody,  176. 

a  guarantee,  466. 

DESTRUCTION.     See  Los$. 

DETINUE,  ACTION  OF, 
for  a  bill,  412. 

DIRECTION, 

to  drawee,  89. 

where  the  word  at  precedes,  90. 

of  a  letter  containing  notice  of  dishonor,  282. 
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DIRECTORS, 

drawing  or  accepting  bills,  74. 


DISCHARGE, 

bj  giving  time.    See  J^rineq>al  and  Surety. 

before  breach  of  contract,  236. 

what  condact  of  the  bolder  towards  the  surety  discharges  the  principal, 

257. 
bj  bankruptcy,  254,  467. 

DISCOUNT, 

usury  on,  314. 

of  a  man's  own  acceptances,  whether  usury,  314. 

commission  for,  316. 

by  advancing  goods,  318. 

by  banker,  who  becomes  bankrupt,  465. 

by  giving  other  bills  in  exchange,  319. 

ui^der  suspicious  circumstances,  165,  379,  note  {d). 

of  bills  at  very  long  dates,  315. 

DISCOVERY,  BILL  OF, 

in  aid  of  action  or  defence  on  bill,  421. 
on  an  I  0  U,  30. 

DISHONOR, 

by  non-acceptance.     See  PteMcnttnent  for  Aecqftance. 
by  non-payment.     See  Presentment  for  Payment. 
notice  of.     See  Notice  of  Dishonor, 

DISTRESS, 

right  of,  not  suspended  by  bill  or  note,  388. 

DISTRICT  REGISTRIES,  416. 

DIVIDEND  WARRANTS,  166,  note  (/). 

DONATIO  MORTIS  CAUSA,  177. 
bond  may  be,  178. 

or  bank  note,  178. 
but  not  railway  stock,  178. 
as  to  check  to  bearer,  20,  23,  178. 
bill  or  note  of  hand,  178. 
inclination  of  the  courts  with  respect  to,  179. 

DORMANT  PARTNER,  46,  50,  462.    And  see  Parimr. 

DRAWEE, 

who  he  is,  1. 
direction  to,  89. 

DRAWER, 

who  he  is,  1. 

his  signature,  89. 

how  he  should  make  a  bill  payable  at  a  particular  place,  90,  215. 

DRAWING  BILL, 

effect  of,  3,  149,  153. 

DRUNKENNESS, 

partial  or  total,  64. 
note  made  in  state  of,  64. 
must  be  .specially  pleaded,  65. 
ratification,  64,  note  (n). 

DURESS, 

makes  proof  of  consideration  necessary,  121. 
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E. 

EARNEST, 

bill  or  note  Ib,  392. 

EAST  INDIA  BONDS,  167. 

EFFECTS, 

whether  want  of,  in  the  drawee's  hands,  prevents  the  drawer  from  being 

discharged  by  indulgence  shown  to  the  drawee,  220,  248. 
want  of,  excuses  protest,  266. 

and  notice  of  dishonor,  298. 
will  not  avail  as  an  excase  in  an  action  against  indorser,  299. 

nor  as  an  excuse  in  an  action  against  the  drawer,  where  there  is  reason- 
able ground  to  expect  payment,  300. 
whether  a  party  paying  wpra  protest  has  any  remedy  against  an  acceptor 

without  value,  273. 
acceptor  is  a  competent  witness  to  prove  absence  of  effects  in  his  hands , 
434. 

ELECTION, 

to  prove  or  sue.    See  Banhn^tey, 
to  treat  fraud  as  fraud,  134. 

EMBEZZLEMENT  OF  BILLS, 
is  felony,  180. 

ENTRIES, 

by  deceased  persons  on  the  bill,  439. 
by  others,  361. 

EQUITIES  ON  INSTRUMENTS, 

overdue  bills  and  notes,  169,  and  note  («). 

accommodation  bills,  170. 

on  securities  of  incorporated  companies,  70,  and  note  {g), 

EQUITY,  COURT  OF, 

when  it  would  restrain  the  negotiation  of  a  bill,  ,or  order  it  to  be  delivered 

up  to  be  cancelled,  172,  181. 
former  jurisdiction  in  case  of  lost  or  destroyed  bills,  383. 
when  it  would  restrain  action  on  bill,  421. 
bill  of  discovery  in,  in  aid  of  defence,  etc.,  30,  421. 

ESCROW, 

delivery  as,  102. 

ESTOPPEL, 

pleading,  433. 

on  a  married  woman,  65. 

on  an  infant,  62. 

by  acceptance,  202,  394,  433. 

doctrine  of,  its  applicability  to  negotiable  instraments  signed  in  blank,  167, 

190. 
by  negligence,  338. 

BTIDENCB, 

at  trial  under  new  roles,  440 . 

right  to  begin,  433. 

splitting  plaintiff's  case,  433. 

where  bill  or  note  payable  at  a  particular  place,  215,  217. 

competency  of  parties  to  the  instrument  as  witnesses  in  actions  between 

other  parties,  433. 
declarations  at  the  time  of  making  the  instrunient,  434. 
declarations  of  former  holders,  434. 
effect  of  admissions  on  record,  434. 
proof  of  signature  or  mark,  435. 
collateral  security,  435. 
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identity  of  defendant,  435. 
evidence  of  consideration,  12 1,  137. 
production  of  bill,  when  necessary,  436. 
proof  of  name,  436. 

effect  of  admission  under  judge's  order,  436. 
proof  of  signature  by  agent,  436. 
bill  or  note  eyidence  under  the  common  counts,  436. 
proof  in  various  actions,  438. 
payee  v,  maker  or  acceptor,  438. 
indorsee  v,  maker  or  acceptor,  438. 
indorsee  v,  indorser,  439. 
receipt,  439. 

statements  by  deceased  persons,  439. 
amendment  at  trial,  439. 
of  date  of  bill,  79,  460. 
to  save  the  Statute  of  Limitations,  361. 
of  notice  of  dishonor,  283,  304. 
unstamped  bill,  118,  437. 
See  other  paiaU  under  the  different  heade  to  which  they  relate. 

EXCHANGE, 

where  foreign  bill  must  be  paid  according  to  the  course  of  exchange  when 

drawn,  82. 
of  bill  for  other  bill,  162,  240,  388,  391. 
of  acceptances,  proof  of,  in  case  of  bankruptcy,  449. 

EXCHEQUER  BILLS, 

when  wrongful  transfer  of,  will  pass  property,  166,  176. 
banker's  lien  on,  176,  177. 

EXECUTION, 

bank  notes,  bills  of  exchange,  promissory  notes  and  checks  can  be  taken 

in,  3,  4,  25,  179. 
effect  of  waiying  execution  against  the  person,  239,  253. 
against  the  goods,  240. 
where  the  court  will  restrain  execution,  411. 
when  execution  is  a  satisfaction,  239,  253,  411. 
discharge  from,  239. 

EXECUTORS  AND  ADMINISTRATORS, 
rights  and  liabilities  of,  54. 
implied  and  bound  without  being  named,  55. 
effect  of  indorsement  to  a  dead  man,  55. 
indorsement  by  executor,  55,  58,  176. 
indorsement  by  one  of  several  co-executors,  58. 
presentment  by  and  notice  to,  55. 
effect  of  probate,  55. 
bills  and  notes  bona  notabilia,  55. 
appointment  of  debtor  to  be  executor  a  release,  56. 
debt  in  his  hands  is  assets,  57. 
debtor  becoming  administrator,  57,  241.. 
where  executors  may  sue  as  such,  57,  59. 
delivery  by  executor  after  indorser's  death,  58,  176. 
joinder  of  common  counts,  59. 
when  executor  personally  liable,  5.8. 
acknowledgment  by.     See  Statute  of  Limitatione. 
receiving  share  of  profits,  46,  note  (A). 

EXPENSES, 

of  special  messenger,  to  give  notice  of  dishonor,  when  recoverable,  284. 

of  noting,  264. 

of  postage,  telegraphing,  etc.,  420,  456. 

nroof  of.  in  bankruntcv.  456. 


proof  of,  in  bankruptcy,  456. 
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EXTENT, 

bill  and  notes  maj  be  seized  under,  4,  180. 
/  presentment  excased  by,  219. 

where  bill  is  taken  under,  notice  of  dishonor  is  not  necessarj,  306, 

EXTINGUISHMENT, 

of  right  of  action  on  a  bill,  239. 
warrant  of  attorney  is  not,  239. 


PACT, 

mistake  of.    See  Mistake, 

FACTOR, 

how  far  be  can  convey  a  title  by  pledging  bills,  35. 
misdemeanor,  if  he  pledge  beyond  the  extent  of  his  lien,  41,  180. 

FAST  DAT.    See  HoUday. 

PATHBE  OR  SON, 

of  the  same  name,  bill  payable  to,  &3. 

FELON  CONVICT, 

acquired  no  title  to  bill  by  indorsement,  69. 
forfeiture  relief  act,  69,  70. 

FELONY, 

embezzlement  of  bills  or  notes  is,  180. 

FEME  COVERT.     See  Married  W<man. 

FIAT.    See  Bankruptcy, 

FICTITIOUS  NAME, 
forging,  333. 
fictitious  payee,  84,  203. 

FLUCTUATING  BALANCE, 
a  consideration,  128. 
burthen  of  proof,  126,  note  (m). 

FOREIGN  BILLS, 
what,  397. 

sets  of  bills,  393-396,  398. 
presumption  of  bills  being  inland,  398. 
stamp  on  inland  bill  purporting  to  be  foreign  one,  110,  398. 
acceptance  of,  405. 
protest.     See  Proteet. 
conflict  of  laws  relating  to,  400. 
elements  in  the  question,  401. 
discrepancy  of  foreign  writers,  401. 
general  English  principles,  401. 
where  lex  loci  contraetiU  governs,  403,  404. 
foreign  acceptance,  193,  405. 
foreign  indorsement,  403. 
foreign  discharge,  403. 
where  lex  loci  eolutionis  governs,  404-406. 
foreign  indorsement  of  English  note,  404. 
time  of  payment,  404. 
protest  and  notice  of  dishonor,  404,  408. 
acceptance  at  a  particular  place,  405. 
generaracceptance,  405. 
rate  of  interest,  405. 

revenue  laws  of  other  countries  disregarded,  406. 
immoral,  illegal  and  injurious  contracts  with  respect  to,  406. 
stamps  on,  406. 
on  colonial  bills,  407. 
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FOBBIQN  BILLS— eotUmued. 
application  of  lex  forij  407. 
Statutes  of  Limitations  as  to,  407. 
bnrtlien  of  proof,  40,  110,  408. 
arrest  on,  408. 
pleading  foreign  law,  408. 
transfer  of,  166,  175,  403. 
forgerj  of,  337. 

PORBIGN  LAWS, 

conflict  of  laws,  400. 

general  rales  on  this  subject,  401-403. 

PORBIGN  PRINCIPAL,  164. 

PORGBRY, 

what  it  is,  331. 

incapable  of  ratification,  203. 

estoppel,  203. 

forgery  of  indorsement,  where  indorsement  is  essential,  conyeys  no  title, 

338. 
statutes,  331,  332,  335,  337. 
of  void  or  informal-  bills,  332. 
by  misapplication  of  a  genuine  signature,  333. 
by  party  signing,  333. 
by  filling  up  a  blank  acceptance  for  more  than  an  authority  justifies,  333, 

338. 
by  signature  of  fictitious  name,  333. 
by  fraudulent  signature  of  a  man's  own  name,  334. 
personating  the  party  signing,  334. 
misrepresentation  of  authority,  335. 
by  alteration,  335. 
uttering,  335. 
procuring  to  utter,  336. 
of  foreign  bills,  337. 
form  of  indictment,  336. 

where  several  make  distinct  parts  of  the  instrument,  336. 
CTidence,  337. 
civil  consequences  of,  337. 
payment  of  a  forged  bill,  338. 

when  money  paid  on  forged  bill  may  be  recovered  back,  339. 
inspection  of  forged  bill,  341. 
^f  indorsement  of  check  payable  to  order,  payment  by  banker  protected, 

25,  338. 

FORM  OF  BILLS  OR  NOTES,  78-91. 

FRAUD, 

defined,  133. 

in  filling  up  checks,  23,  333,  338. 

fraudulent  transfer,  166. 

fraudulent  considerations,  134-137. 

election  to  repudiate  the  contract  for  fraud,  134. 

when  a  party  who  has  been  defrauded  is  bound,  62,  63,  134,  136. 

on  defendant,  entitles  him  to  dispute  consideration,  121,  124,  133. 

by  one  partner  on  another,  46-49. 

of  agent  binds  principal,  126. 

when  equity  would  relieve  in  case  of,  172. 

how  to  be  pleaded,  427,  428. 

FRAUDULENT  PRBPBRBNCE,  251,  468. 

FRIBNDLT  SOCIETIES, 

bill  or  note  by  or  to,  77,  115. 

And  see  stat.  39  ft  40  Vict.  c.  45,  Ajapendix. 
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FRIVOLOUS  PLEAS, 
will  be  set  aside,  432. 

FUND, 

bill  or  note  mast  not  be  payable  oat  of  a  particnlar  fbnd,  98. 
still  does  not  require  agreement  stamp,  98,  note  (d),  108. 

G. 
GAMING  CONSIDERATION,  140. 

GAMING  CONTRACTS  VOID,  140. 

GIFT, 

of  bill,  etc.,  inter  vivoa^  whether  valid,  126. 
as  a  donatio  mortis  eatwd,  178. 

GIVING  TIME.     See  Principal  and  Surety. 

GOLDSMITHS'  NOTES,  10. 

GOOD  FRIDAY.     See  Chriatnuu  Day  and  Holidays, 

GOVERNMENT  CHECKS, 
at  what  hoar  payable,  20. 

GRACE.     See  Days  of  Grace, 

GUARANTEE, 

when  presentment  is  requisite  to  charge  guarantor,  207. 
notice  of  dishonor,  296. 
second  acceptance  may  be  a  guarantee,  198. 
second  maker  of  a  note  may  be  liable  as  a  guarantor,  97. 
•    distinction  between  it  and  a  promissory  note,  8,  II. 
given  to  acceptor,  466. 

H. 

HALF-NOTES, 

loss  of,  383,  385,  note  (n). 

HOLDER, 
who  is,  2. 

HOLIDAYS,  .      , 

Sundays,  Christmas  day.  Good  Friday,  a  public  fkst  or  thanksginng  day 

treated  for  all  purposes  alike,  210,  289. 
festival  of  other  religions,  289. 
bill  payable  on,  falls  due  the  day  preceding,  210. 
And  see  Bank  Holidays. 

HONOR, 

acceptance  for,  267. 

payment  for,  272. 

safest  mode  of  taking  up  a  bill  to  protect  the  credit  of  another,  273. 

HORSB-RACING, 

where  a  bet  is  valid,  141. 
where  bill  for  bet  void,  141,  142. 

HOUR, 

at  what  hour  presentment  should  be  made,  19,  20,  184. 

HUSBAND  AND  WIFE.    See  Married  Woman. 

I. 

IDENTITY, 

of  defendant,  evidence  of,  436. 
of  name,  82,  83. 
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IDIOT, 

bill  or  note  bj,  63. 

ILLEGAL  OONSIDBRATIONS  AND  CONTRACTS,  137-146. 
partlj  illegal,  146. 

ILLNESS, 

whether  it  excuses  presentment  for  acceptance,  185. 
notice  of  dishonor,  303.  , 

IMBECILITY  OF  MIND.     See  Lunatic. 

IMMORAL  CONSIDERATIONS  AND  CONTRACTS,  137-406. 

IMPRISONMENT  FOR  DEBT, 
act  for  abolition  of,  413. 

INDEMNITY, 

against  a  lost  bill,  386. 

in  bankmptcj,  446. 

where  it  is  a  defence  to  an  action,  377. 

surety's  right  to,  258. 

promise  to  indemnify  need  not  be  in  writing,  258. 

effect  of  not  giving,  385,  note  (n). 

INDICTMENT.     See  Larceny  and  Forgery. 

INDORSEMENT, 
what,  1. 

general  effect  of,  3. 

ingredients  of  the  contract,  102,  note  (m),  154,  155. 
warrants  genuineness  of  prior  indorsements,  155,  224,  note  (t*). 
unauthorized,  35. 

after  dissolution  of  partnership,  53. 
what  bills  transferable  by,  149. 

bills  payable  to  order  transferable  only  by  indorsement,  1, 150. 
effect  of  indorsement  of  bill  not  negotiable,  27,  149. 
of  note,  150. 
subsequent  insertion  of  words  creating  negotiability,  150. 

of  words  restraining  negotiability  of  check,  28. 
blank,  151. 
special,  151. 

by  plurality  of  holders,  152. 
where  an  indorsee  is  trustee,  158. 
restrictiye  indorsements,  159. 
deliyery  essential  to  complete  indorsement,  153. 
after  blank  indorsement,  bill  payable  to  bearer,  151,  165. 

and  as  many  may  then  sue  jointly  on  the  bill  as  can  agree  to  do  so,  151. 
indorsee  may  convert  blank  into  special  indorsement,  152,  155. 
liability  of  indorser,  153. 
how  avoided,  154. 

party  transferring  by  delivery  only,  how  far  liable,  161. 
when  the  bill  is  to  be  considered  as  sold,  161,  391. 
conditional  indorsement,  155. 
what  Indorsement  admits,  155,  224,  note  (i). 
rights  of  Indorsee,  157. 

effect  of  reindorsing  a  bill  to  a  previous  indorser,  157,  371. 
distinction  as  to  the  right  acquired  by  transferree  where  the  bill  is  or  is  not 

transferable  by  delivery,  165. 
right  of  transferree  to  compel  indorsement,  157. 

cannot  sign  his  transferror's  name,  157. 
where  indorser  is  a  trustee,  158. 
rights  of  transferree  by  delivery,  165. 
negligence  in  transferree,  165,  166. 
transfer  for  part  of  the  sum  due  on  the  instrument,  174. 
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HALF-NOTES, 

loss  of,  383,  385, 

HOLDER, 
who  is,  2. 

HOLIDAYS, 
Sundays,  C* 
treated  ' 
festiyal  o' 
bill  pay 
Ar 


,  69. 
must  hare  been  in  writing,  60. 


62. 
,62. 
,  62. 
afant,  62. 


to  a  bill,  can  convey  to  other  parties,  62. 


^^^a^cci        ^I^IBF  ACT,  61. 

P»'   ^L  BILLS,  92-99. 
^^   f  be  evidence  of  an  agreement,  98. 
HOB  Jiop  on,  98,  108. 
Iioof  of,  446. 
hrgeTj  of,  332. 

J  ^/i-IALS, 
^  party  to  bill  might  be  described  by,  in  affidavit  to  hold  to  bail,  413. 
in  the  pleadings,  424,  note  (6). 

jlrt^AND  BILL, 
what  it  is,  397. 

INQUIRY, 

not  necessary  to  prodnce  bill  on  writ  of,  436. 

INSANITY.    aQeLunaUe. 
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INSERTION, 

of  words  creating  negotiabilitj,  150. 
of  words  restraining,  28. 

INSPECTION  OF  A  BILL, 
by  defendant,  341,  416. 

INSTALLMENTS,  • 

bill  or  note  payable  by,  7,  211,  346. 
stamp  on,  109,  114. 
days  of  grace  on,  211. 

INTEREST, 

its  natnre,  308. 

wben  recoverable,  309,  427. 

bow  mnch,  312,  405,  418,  445,  448,  456. 

where  made  payable  by  the  instrument,  and  where  not,  309. 

on  bill  or  note  payable  on  demand,  310. 

from  what  period  it  runs,  309. 

as  against  an  indorser,  310. 
how  bankers  should  charge  it  on  checks,  311,  316.        ' 
to  what  period  computed,  310. 
when  money  paid  into  court,  310. 

when  engagement  to  give  a  bill  will  create  a  liability  to,  311. 
in  trover,  311. 
after  tender,  311. 

proceeding  for,  after  payment  of  principal,  311,  357. 
when  not  recoverable,  311. 
on  foreign  bill  or  note,  405,  418. 
on  judgments  after  error  brought,  310. 
proof  for,  in  bankruptcy,  445,  448,  456. 
indebitatus  counts,  312. 
usurious.     See  Utury. 

INTOXICATION.     See  Drunkennets. 

lOU, 

what  it  is,  11,  29. 

need  not  be  stamped,  29. 

otherwise,  if  it  amount  to  an  agreement,  29. 

need  not  be  addressed  to  creditor,  30. 

bill  in  equity  lay  to  discover  consideration  o^,  30. 

when  action  on  it  will  be  restrained,  30. 

IRISH  BILLS, 

interest  on,  319. 

IRREGULAR  BILL  OR  NOTE.    See  Informal  BilU. 

J. 

JOINDER  IN  ACTIONS, 
of  partners,  51. 
of  causes  of  action,  416. 

JOINT  AND  SEVERAL  NOTE, 
what  it  is,  7. 
evidence  that  one  maker  is  surety,  8,  249. 

JOINT  STOCK  COMPANIES, 

whether  directors  or.  members  can  bind  company  by  bills,  74. 
notice  of  dishonor  to  a  member,  295,  note  (z). 
effect  of  registered  deed,  75. 

JUDGMENT  RECOVERED, 
its  effect,  239. 
by  default  after  illegal  consideration,  146. 
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JUDICATURE  ACTS  AND  RULES, 
writ,  350,  414,  426. 
▼enne,  416. 

statement  of  claim,  423. 
equitable  claims  and  defences,  409. 
joinder  of  parties,  8,  61,  410,  416. 
joinder  of  causes  of  aotion,  59,  68,  413,  note  (^),  416. 
statement  of  defence,  428. 
pleas  in  abatement  abolished,  61,  410,  note  (e), 
counter-claims,  132,  376,  410,  416,  note  («). 
set-off,  376. 
replication,  363,  432. 
amendment,  432,  439. 
eyidence  at  trials,  440. 
interrogatories,  421,  note  (p). 
inspection,  341,  416. 
costs,  410,  416,  418. 
proof  in  case  of  deceased  insolvent  or  winding  up  of  company,  468,  note  (b). 

K. 

KNOWLEDGE,  . 

means  of,  not  equivalent  to,  276,  298,  328,  note  (e). 

L. 

LACHES.    See  I^umtment ;  Notice  of  Ditkonor ;  Pfine^al  and  Surety  ;  and  Oeww. 

LADING,  BILL  OF, 

in  what  sense  assignable  at  common  law,  2,  note  (e). 
now  assignable  by  statute,  3. 

LANGUAGE, 

in  which  a  bill  maj  be  written,  78. 

LAPSE  OF  TIME, 

where  a  bar,  independentlj  of  the  Statute  of  Limitations,  364.    See  SMttt 
of  LinUtatione. 

LARCENY  OF  BILL  OR  NOTE, 
statutable  felony,  180. 
bill,  how  described  in  indictment,  336. 

LAW, 

payment  under  mistake  of,  234. 

LAW  MERCHANT, 
.    need  not  be  pleaded,  2,  note  («). 
parol,  release  by,  200. 

LEGACY, 

when  it  will  amount  to  payment,  229. 

when  a  bill  or  note  might  have  operated  to  bequeath,  4. 

LETTER, 

direction  of,  containing  notice  of  dishonor,  282. 
miscarriage  of,  282,  385. 

LETTERS  OF  CREDIT,  99. 

LIEN, 

of  bankers,  2,  note  (e),  166,  176. 
power  of  sale  in  cases  of  lien,  177. 
when  determined  by  a  bill,  391. 
when  it  revives,  392. 
not  destroyed  by  mutual  credit,  374. 
bill  of  exchange  conveys  none,  23,  421. 
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LIMITATIONS,  STATUTE  OP, 
policy  of  the  law,  342. 
when  introduced,  343. 
the  present  statate,  343. 
diTision  of  the  subject,  343. 
its  general  effect,  344. 
does  not  destroy  the  debt,  344. 
foreign  Statate  of  Limitations,  346,  407. 
what  proceedings  it  limits,  345. 

as  to  the  former  exception  of  merchants'  accounts,  343, 345. 
effect  of  statute  on  subsequent  indorsee,  345. 
when  it  begins  to  run,  346. 
on  a  bill  payable  after  date,  346. 
payable  on  a  contingency,  346. 
payable  by  installments,  346. 
against  an  administrator,  346. 
on  a  bill  after  sight,  346. 
on  a  bank  note,  347,  note  (d). 
on  a  bill  at  sight  or  on  demand,  347. 
after  demand,  347. 
in  case  of  fraud,  348. 
in  case  of  accommodation  bill,  348. 

where  there  has  been  both  non-acceptance  and  non-payment,  348. 
up  to  what  period  of  the  suit,  time  of  limitation  computed,  348. 
death  of  parties  after  action,  349. 
how  issuing  a  writ  may  obviate  statute,  349. 
the  Sfiving  clause,  350. 

infants,  married  women,  lunatics,  prisoners,  and  parties  abroad,  350-352. 
supervening  disabilities,  352. 
acknowledgments  and  payments,  352-362. 
of  what  sort,  353. 
when  to  be  made,  357. 
by  whom,  357. 
before  action  brought,  357. 
Lord  Tenterden's  Act,  352. 
eTiden<;e  of  date  of  acknowledgment,  354. 
construction  of  acknowledgment,  354. 
mutual  running  account,  354. 
devise,  355. 

acknowledgment  by  executors,  355. 
notice  in  newspapers,  355. 
part  payment,  355. 
appropriation  of  payments,  230,  256. 
payment  by  bill,  356. 
payment  by  goods,  3^6. 
no  stamp  on  acknowledgment,  356. 
statement  of  account,  354. 
payment  of  interest,  357. 
payment  of  money  into  court,  357. 
payment  by  whom,  357. 
by  joint  contractors,  358. 
in  bankruptcy  and  insolvency,  360. 
to  whom,  360. 
evidence  of,  361. 

signature  of  party  chargeable,  361. 
effect  of  verbal  admission,  361. 
statute  retrospective,  361. 
entries  on  the  bill,  362. 
plea  and  replication  of  the  statute,  363. 
presumption  of  payment,  364. 
lapse  of  time,  independent  of  statute,  when  a  bar,  364. 
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LIQUIDATION, 

proof  under,  448,  458. 

effect  of  discharge  under,  254. 

LIQUIDATORS,  76. 

LLOYD'S  BONDS.    See  p.  70,  note  (g). 

LOAN  SOCIETIES, 

action  on  note  given  to,  77. 

stamp  on  instruments  issued  by,  117. 

LORD  TENTERDEN»S  ACT,  362. 

LOSS  OF  BILLS  AND  NOTES,  385 ;  and  see  Appendix,  17  k  18  Vict.  c.  125, 
s.  87. 
title  of  the  finder,  378. 
title  of  the  finder's  assignee,  378. 
proper  course  for  the  loser,  378. 

cannot  bring  an  action  against  the  postmaster-general,  378. 
4>nblic  notice  of  loss,  379. 
presentment  and  notice  of  dishonor,  380. 
whether  an  action  lies  at  law  on  a  destroyed  bill,  380,  385. 

will  not  lie  at  common  law  on  a  lost  bill,  381,  385. 

at  least  not  unless  not  negotiable,  or  transferable  by  indonemeot 
only,  382. 
bill  in  hands  of  adverse  party,  380. 
loss  after  action  brought,  382. 
loss  of  half-notes,  383. 

'trover  for  lost  bills,  383.  • 

action  for  money  had  and  received,  383. 
remedy  in  equity,  383. 
lost  bill  when  a  payment,  390. 
when  payment  of  a  lost  bill  protected,  223. 

a  court  of  law  has  no  jurisdiction  under  the  9  A  10  Will.  3,  c.  17,  9.  3, 384. 
Indemnity  to  be  given  by  the  loser,  385. 
proof  in  bankruptcy  of  a  lost  bill,  446. 
on  whom  the  loss  of  a  bill  or  note  sent  by  post  wiU  fall,  385. 
whether  an  action  will  lie  on  the  consideration  of  a  lost  or  destroyed  bill, 

381,  383. 
pleading,  382. 
presumption  as  to  stamp  on,  119,  385. 

LUNATIC, 

bill  or  note  by,  63. 
pleading,  64. 

M. 

MAKER, 

of  a  promissory  note,  who  he  is,  6. 

presentment  to,  for  payment,  not  in  general  necessary,  219. 

where  bill  payable  at  a  particular  place,  215,  217. 

MARKSMAN, 

signature  or  indorsement  by,  151,  note  {I), 
evidence  of  mark,  436. 

MARRIAGE, 

contract  in  restraint  of,  void,  138. 
contract  of  marriage  brocage  void,  138. 
transfer  of  bill  on,  66,  176. 

MARRIED  WOMAN, 

her  contracts  void  at  common  law,  65. 
except  after  a  divorce  d  vinculoj  66. 
sole  trader  by  custom  of  London,  65. 
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MARRIED  WO}ik^—€(mtinued, 
estoppel  on,  65. 

not  liable  for  fraud  being  parcel  of  a  contract,  64. 

if  she  had  a  separate  estate  and  made  a  bill  or  note,  liable  in  eqaitj,  65. 
after  her  husband's  death,  a  promise  to  pay  valid  at  law,  66. 
where  her  husband  is  transported,  66. 

or  alien  abroad,  66. 

or  presumed  to  be  dead,  66. 
where  a  bill  is  given  to  a  single  woman  and  she  marries,  66,  176,  460. 
bill  or  note  given  after  marriage,  67. 
redaction  into  possession  of  her  chose  in  action,  68. 
where  a  single  woman,  liable  on  a  bill,  marries,  68. 
indorsement  by  a  married  woman,  64-66. 
note  by  a  husband  to  his  wife,  68. 
payment  to,  69. 

acknowledgment  by,  to  save  the  statute,  359,  note  (b). 
husband,  when  liable  for  wife's  debts,  67-69. 
property  act,  68,  69. 
amending  act,  69. 

joinder  of  claims  by  and  against  husband  and  wife,  68. 

MEMORANDUM, 

effect  of,  on  bill  or  note,  100,  101.  * 

duty  of  bankers  to  make,  on  bills,  etc.,  when  paid,  174,  233. 

MERGER, 

in  an  instrument  of  a  higher  nature,  238,  239. 

MESSAGE, 

sending,  no  proof  of  delivery,  131,  note  {ff). 
expenses  of,  284. 

MISCARRIAGE, 

of  the  post-office,  219,  282,  378,  385. 

MISDEMEANOR, 

compounding,  when  an  illegal  consideration,  139. 
embezzlement  of  bills,  etc.,  41,  180. 

MISJOINDER, 

of  parties,  410,  note  (c). 

MISSPELLING, 

will  not  avoid  endorsement,  152. 

MISTAKE, 

in  charging  too  high  interest,  not  usury,  317. 
alteration  of  bill  to  correct,  when  allowed,  81,  215,  327. 
amendment  of,  on  trial,  439. 
payment  under,  234,  258,  338. 

MONEY, 

property  accompanies  possession,  166,  168. 

MONEY  COUNTS, 

where  applicable,  416,  436. 

MONEY  HAD  AND  RECEIVED, 
bill  or  note  evidence  of,  437. 

MONEY  LENT, 

bill  or  note  evidence  of,  436. 

money  deposited  with  a  banker  is,  436,  note  (u),  437,  464. 

MONTH, 

how  calculated,  82,  208. 

MORAL  OBLIGATION, 

in  some  cases  a  good  consideration  for  a  bill  or  note,  129. 

48 


552  INDBX. 

MORALS, 

contracts  contrarj  to,  139,  402,  405. 

MORTGAGE, 

note  amounting  to  equitable,  119. 
note  collateral  to,  102. 

MUTUAL  CREDIT.    See  Set-off. 
what  it  is,  372. 
need  not  be  money,  372. 
the  debts  need  not  be  due,  373. 
need  not  be  intended,  373. 
does  not  destroy  a  lien,  374. 

MUTUAL  PROMISES, 

when  satisfaction,  237,  note  («). 

NAME, 

proof  of,  436. 

suing  in  another's  name,  410. 
,       no  one  liable  on  a  bill  unless  his  name  be  there,  38. 

NEED, 

presentment  to  referee  in  case  of,  268. 

NEGLIGENCE, 

of  transferree  formerly  affected  his  title,  166,  379,  note  [d). 
now  does  not,  166^^379. 
unless  it  amount  to  fraud,  166. 
estoppel  by,  338,  note  (c). 

NEGOTIABILITY, 

words  constituting,  81,  150,  214,  326. 
words  limiting,  26. 

NEGOTIATION, 

what  amounts  to,  109. 

NEW  AND  OLD  STYLE,  209. 

NEW  SECURITY,  142,  240,  320^  391.     And  see  Renewal. 

NON  ACCEPTANCE, 

notice  of,  275,  note  (a). 

NON  COMPOTES,  63. 

NON-PAYMENT, 

notice  of,  275,  note  (a).    See  Notice  of  DUhonor. 

"NOT  NEGOTIABLE"  CHECKS,  26. 

NOTARY  PUBLIC, 

how  appointed,  262. 

his  office,  259. 

what  he  may  charge,  264. 

table  of  fees.    See  Appendix  /. 

NOTE,  PROMISSORY.     See  Promissory  NoU. 

NOTICE, 

how  pleaded  generally,  428. 
.    proof  in  bankruptcy  of  note  payable  after,  446. 
of  dissolution  of  partnership,  51,  53. 

NOTICE  OF  DISHONOR, 
mode  of  giving  it,  282. 
what  form  of,  requisite,  276. 
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NOTICE  OF  DISHONOIU-«(m<mtt«rf. 

instances  when  held  insufficient,  278,  279. 

the  like  where  safficient,  279,  280. 

statement  of  party  on  whose  behalf  it  is  given,  281. 

notice  of  protest  need  not  accompany  it,  282. 

verbal  message,  276,  280. 

notice  by  post,  282. 

how  it  should  be  directed,  282. 

where  it  should  be  posted,  282,  283. 

evidence  of  posting,  283. 

consequence  of  miscarriage,  282. 

special  messenger,  283. 

when  expense  of  special  messenger  may  be  charged,  284. 

by  what  conveyance  notice  of  dishonor  should  be  sent  abroad,  284. 

at  what  place  to  be  given,  284. 

when  to  be  given,  286. 

next  day,  what,  286,  note  (v). 

where  the  parties  live  in  different  places,  286. 

in  the  same  place,  287. 

where  a  party,  receiving  notice,  must  transmit  it,  288. 

whether  it  may  be  given  on  the  day  of  dishonor,  288. 

notice  through  branch  banks,  289. 

in  case  bill  is  deposited  with  banker  or  agent,  288. 

where  Sundays  or  holidays  intervene,  289. 

bank  holidays,  289. 

on  whom  proof  lies,  289. 

what  is  evidence,  289,  306. 

by  whom  notice  may  be  given,  290. 

cannot  be  given  by  a  stranger  to  the  bill,  290. 

where  the  notice  circulates  back  through  several  parties,  292. 

notice  of  dishonor  of  a  bill,  payable  at  a  particular  place,  need  not  be  given 

to  acceptor,  294. 
by  an  agent,  291. 
to  whom,  292. 

to  an  agent  or  attorney,  294. 
to  parties  jointly  liable,  296. 
to  a  party  not  indorsing,  295. 
to  a  guarantor,  296. 
to  an  indorser  giving  a  bond,  297. 
consequences  of  neglect  to  give  notice,  297. 
what  excuses  notice,  297. 
agreement  of  the  parties,  298. 
where  drawer  had  no  effects  in  drawee's  hands,  298. 
countermand  of  payment,  298. 

where  reasonable  expectation  that  the  bill  would  be  paid,  298,  note  (n),  300. 
ignorance  of  residence,  302. 
in  case  of  death^  303. 

of  illness,  303. 

of  accident,  303. 

of  bills  drawn  by  several,  on  one  of  themselves,  303. 
bill  or  note  not  negotiable,  304. 
death,  bankruptcy  or  insolvency  of  drawee,  303. 
where  bill  is  on  an  insufficient  stamp,  304. 
notice  to  produce,  not  necessary,  307. 

consequence  of  neglect  waived  by  promise,  payment  or  acknowledgment,  304. 
laches  not  imputable  to  the  crown,  306. 
where  the  bill  is  taken  under  an  extent,  306. 
pleading  where  notice  is  excused  or  waived,  306. 
evidence  of  notice,  306. 
of  a  lost  bill,  380. 

NOTICE  OF  ILLEGALITY  OF  CONSIDERATION  OR  FRAUD,  125,  126,  146. 
burthen  of  proof,  124,  126.  ' 

NOTICE  OF  NON-ACCEPTANCE,  275,  note  (a).    See  Notice  of  Dithonor. 
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NOTICE  OF  NON-PAYMENT,  276,  276.    See  Notice  of  Dishonor. 

NOTICE  OF  PROTEST, 

when  it  must  be  given,  264. 

NOrtCE  TO  AN  AGENT,  126. 

NOTICE  TO  PRODUCE^ 

when  defendant  mast  give  notice  to  produce  bill,  436. 
notice  of  dishonor  not  necessary,  307. 

NOTICE  TO  PROVE  CONSIDERATION, 
not  necessary,  121,  note  (d), 

NOTING, 

what,  263. 

is  an  incipient  protest,  263. 
use  of  noting,  264. 
expenses  of,  264,  420. 

O. 

OFFICIAL  SITUATIONS, 

liability  of  persons  filling,  76. 
bill  or  note  given  to  them,  76. 
officer  of  friendly  society,  77. 

And  see  39  h  40  Vict.  c.  45,  s.  18  (2),  Appendix, 

OLD  AND  NEW  STYLE,  209. 

"OR  ORDER," 

of  the  words,  1,  85,  150. 

snbseqaent  insertion  of  these  words,  85,  150,  326. 

OVERDUE  BILL  OR  NOTE, 
transfer  of,  169,  171. 
burthen  of  proof,  172. 

when  a  bill  on  demand  is  overdue,  171,  211. 
when  a  check  is,  171. 
equitable  relief,  172. 

And  see  Equitiee  on  Inttmmenia. 

OVERSEER, 

note  given  by,  76. 
note  given  to,  139. 

P. 

PAR  DELICTUM,  what  is,  135. 
PARISH  OFFICER.     See  Overaeer, 

PAROL  EVIDENCE,  ., 

to  show  no  contract,  102,  154. 
that  bill  delivered  as  an  escrow,  102.    ^ 

PART  OF  CONSIDERATION  ILLEGAL,  146. 

PARTIAL  ACCEPTANCE,  197. 

PARTICULARS  OF  DEMAND,  417. 
now  generally  unnecessary,  417. 

PARTNER, 

what  constitutes  a  partnership,  41. 
actual  and  ostensible  partners,  42. 
agreement  not  to  draw  bills,  42. 
partners  both  entitled  and  liable  by  bill,  42. 
where  one  partner  can  bind  the  other  on  a  bill,  44. 
not  bound  by  promissory  note  of  his  co-partner,  4ft. 
nor  if  style  of  firm  varied,  45,  and  note  («). 
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PARTNER— «on<inuMf. 

farming,  miDing  and  joint-stock  partnerships,  45. 
partnerships  not  in  trade,  46. 
partner  exceeding  his  authority,  47. 

creditor  carrying  on  partnership  under  deed  of  arrangement,  46. 
executors  receiving  share  of  profits,  46,  note  (A). 
.  effect  of  partnership  articles  against  drawing  bills,  48. 

where  there  is  notice,  47. 
pleading^nd  eyidence,  48. 
partner  in  two  firms,  49,  457. 
incoming  partner,  49. ' 

when  the  liolder  of  a  bill  discharges  the  firm  by  taking  fresh  security,  49. 
ratification,  60. 
dormant  partner,  50,  462,  464. 

where  the  partnership  was  to  commence  by  relation  from  a  time  past,  60. 
when  a  dormant  partner* may  join  as  plaintiff,  51. 

or  be  joined  as  defendant,  51. 
nominal  partner,  61. 
dissolation,  51. 
notice  of  it,  51. 

notice  of  retirement  of  secret  partner,  53. 
effect  of  dissolution,  53. 
dissolution  by  death,  54. 
transfer,  how  to  be  made  after  dissolution,  53. 
when  authority  to  indorse  after  dissolution  may  be  inferred,  63. 
dissolution  by  bankruptcy,  54. 
occasional  partnership,  54. 
survivorship,  64,  and  note  (c). 

acknowledgment  taking  a  bill  out  of  the  statute,  358,  360. 
BoviU's  Act,  46,  462.     And  see  Appendix, 

PARTS  OF  BILLS.    See  8eU  of  SOU. 

PAWNING  BILLS.     See  PU^ing, 

PAYEE, 

who  he  is,  1. 

description  of,  82. 

indorsement  by  another  man  of  same  name,  83. 

where  there  is  no  payee,  83. 

a  fictitious  payee,  84,  203. 

his  title  when  he  is  a  third  person  like  that  of  first  indorsee,  130,  note  (j^),  247. 

when  principal  and  when  surety,  247. 

PAYMENT, 

presentment  for.     See  Presentment  for  Payment, 
transfer  after,  174. 

to  whom  payment  should  be  made,  322. 
to  wrongful  holder  of  bill  payable  to  bearer,  223. 
when  not  payable  to  bearer,  224. 

of  a  lost  or  stolen  bill,  224,  390.     See  Losi  of  Bills  and  Notes. 
of  a  forged  bill,  234,  337.     See  Forgery. 
of  crossed  checks,  24,  389,  note  («). 
when  payment  should  be  made,  226. 
at  what  time  of  day,  226. 
before  bill  is  due,  227. 
when  a  legacy  will  be  a  satisfaction,  229. 
effect  of,  under  Statute  of  Limitations,  352-362. 
payment  after  action  brought,  228. 
by  banker's  notes  and  checks,  228. 
appropriation  of  payments,  229. 
ratable  appropriations,  231. 
part  payment,  232,  403. 
'  by  acceptor,  224. 
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PAYMENT-^on<mtterf. 

by  drawer  or  indorser,  173,  224. 

by  a  stranger,  173,  226. 

by  drawer  where  there  is  a  third  person  payee,  1 78. 

when  a  bill  taken  of  a  third  person  is  payment,  388. 

when  a  bill  is  payment  in  bankruptcy,  467. 

presnmptiye  eyidence  of  payment,  232,  364. 

delivering  np  the  bill,  228,  233,  461. 

giving  a  receipt,  233. 

effect  of  a  receipt,  233. 

tender,  227,  233;  234. 

retraction  of  payment,  234,  251. 

how  far  a  bill  or  note  is  considered  payment,  386-392. 

how  far  extinction  of  the  debt  as  to  one  party  on  a  bill  will  be  satisfacUoo 

as  to  another,  239,  246-257. 
to  an  infant,  62. 
to  a  married  woman,  69. 
by  negotiable  instruments,  388. 
evidence  of  payment,  232. 
when  to  be  deemed  complete,  234. 
on  bank  holidays,  210.     And  see  Appendix. 

PAYMENT  OF  MONEY  INTO  COURT, 

effect  under  the  Statute  of  Limitations,  357. 

PAYMENT  SUPRA  PROTEST, 
what  and  how  made,  272. 
right  of  party  pAymg. tupra protest,  272. 
notice  of  dishonor  by,  273. 
cannot  revive  liability,  273. 
paying  for  honor  without  protest,  273. 
of  accommodation  bill,  273. 

PENCIL, 

bills  and  notes  may  be  written  in,  78.  * 

PETITIONING  CREDITOR'S  DEBT.     See  Bankn^tey. 

PLACE  WHERE  BILL  OR  NOTE  IS  MADE, 
superscription  of,  79. 

PLACE  WHERE  BILL  OR  NOTE  IS  PAYABLE, 
appointed  by  the  drawer,  90,  215. 
by  the  acceptor,  215,  324. 
by  maker  of  note,  89,  216. 
Bank  of  England  notes,  91. 
other  bank  notes,  91. 

PLEADING, 

of  law  merchant  unnecessary,  2,  note  {e). 
jimbecility,  64. 
drunkenness,  64. 
written  agreement,  103. 

in  action  on  bill  payable  at  a  particular  place,  217. 
where  note  so  payable,  218. 
old  forms  of  actions,  412. 
declaration,  now  superseded,  423. 
statement  of  claim,  423. 
statement  of  parties,  424. 
might  be  by  initials,  424. 
description  of  instrument,  424. 
statement  of  acceptance,  195,  424. 
of  presentment  and  notice  of  dishonor,  186,  306,  424. 
statement  of  maturity  of  instrument,  424. 
no  notice  of  indorsement  required,  426. 
of  protest,  266. 


INDBX.  657 

PLEADING-~«ont»nti«<i. 

breach  and  damages,  416,  417,  423,  427. 

statement  of  defence,  427. 

effect  of  rules  of  court,  427. 

pleading  under  judicature  acts,  428. 

every  material  fact  to  be  alleged,  428. 

if  not  traversed  admitted,  428. 

pleading  malice,  fraud  or  notice,  428. 

amendment,  439.  / 

the  old  plea  of  non-assumpsit,  427. 

general  issue  by  statute,  428. 

traverse  of  acceptance  and  indorsement,  428.  ^ 

effect  of  traverse  of  indorsement,  428. 

absence  of  consideration,  429. 

denial  that  plaintiff  is  holder,  430. 

defect  of  stamp  need  not  in  general  be  pleaded,  where  the  bill  must  be  pro- 
duced, 118,  328,  329. 

fraud,  430. 

payment  and  satisfaction,  431. 

effect  of  pleading  over,  430. 

statutable  jurisdiction  over  pleas  framed  to  embarrass,  432. 

sham  pleas,  431. 

pleading  and  estoppel,  433. 

foreign  law,  408. 

alteration,  328,  329. 

replication  to  plea  denying  consideration,  432 

distributive  replication,  433. 

And  see  Counter-elaimt  and  Set-off, 

PLEDGING  BILLS, 

''in  the  case  of  a  bill  confers  no  power  of  sale,  177. 
rights  of  party  to  whom  bill  pledged,  2,  166,  292. 
by  agent,  36. ' 

by  agent,  a  misdemeanor,  41. 
in  a  mass  by  bill  broker,  36. 

POLICY,  PUBLIC.    See  Public  Pblicy, 

POSTAGE,  420,  456. 

POST-DATING.    See  Date. 

POST  OFFICE, 

delivery  to  postman,  153,  282. 

letters  should  be  sent  to  authorized  office,  282. 

post  mark,  how  far  evidence,  287. 

miscarriage  of,  219,  282,  378,  385. 

on  whom  loss  falls,  385. 

presentment  by  post,  19,  ndte  (2). 

laws  of  French,  153. 

POWER  OP  ATTORNEY.     See  AUomesf^  Power  of, 

PRE-EXISTING  DEBT, 

when  a  consideration,  40, 127. 

pHeSENTMENT  for  ACCEPTANCE, 

what  time  may  be  given  for  deliberation,  165. 

whether  the  bill  may  be  left,  185. 

advisable  in  all  cases,  182.  • 

when  necessary,  182. 

when  it  should  be  made,  183. 

at  what  hour,  184. 

when  excused,  184. 

to  whom,  185. 

consequence  of  negligence  in  party  presenting,  185. 
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PRBSKNTMENT  FOR  ACCEPTANCE— contfnti<?rf. 

course  when  drawee  cannot  be  foand,  or  is  dead,  185. 

whether  the  owner  is  bound  to  acquiesce  in  acceptance  by  ag^nt,  36. 

general  question  as  to,  186,  note  (t). 

pleading,  186. 

bank  holidays,  184. 

PRESENTMENT  FOR  PAYMENT, 

how  made,  19,  206. 

in  case  of  bankruptcy  or  insoWency,  206. 

whether  necessary  when  a  bank  stops  payment,  206. 

not  necessary  in  order  to  charge  a  guarantor,  whose  name  is  not  on  the 
bill,  20Y. 

where  drawee  is  dead,  or  not  to  be  found,  207. 

when  holder  is  dead,  207. 

when  to  be  made,  207,  216. 

at  what  hour,  215. 

computation  of  time,  207-209. 

where  the  instrument  is  payable  at  sight  or  on  demand,  211-213. 

after  sight,  211. 

of  a  check,  213. 

usance,  208. 

general  rules,  212. 

of  bank  notes,  214. 

where  no  time  is  specified,  215. 

where  bill  lost  or  destroyed,  380. 

where,  when  a  bill  is  made  payable  at  a  particular  place,  215. 

pleading,  where  bill  is  made  so  payable.  217,  424. 

presentment,  when  note  is  so  payable,  218. 

of  bill  or  note  when  place  of  payment  is  mentioned  in  a  memorandum,  219. 

not  necessary  in  order  to  charge  acceptor  or  maker,  219.  ^ 

effect  of  not  presenting  on  the  liability  of  other  parties,  219. 

when  neglect  to  present  is  excused  or  waived,  219,  220. 

presentment  for  payment  to  the  drawee,  necessary  after  protest  for  non- 
acceptance,  268. 

when  bill  or  note  due  on  Sunday,  etc.,  210,  289. 

on  bank  holidays,  184,  210.     And  see  Appendix, 

pleading  and  evidence,  217,  424. 

PRESUMPTION, 

of  consideration,  3,  120. 

that  bill  indorsed  before  due,  172.. 

no  presumption  of  illegality  or  fraud,  124-126. 

nor  of  notice  thereof,  125,  126. 
of  payment,  232,  364.     See  Burthen  of  Proof. 
as  to  stamp,  119,  385. 

PRINCIPAL  AND  AGENT.     See  A^ent. 

unnamed  principal  not  liable  on  a  bill,  38. 

PRINCIPAL  AND  SURETY.     See  Indulgence, 

when  evidence  of  this  relation  admissible,  8,  249. 

what  parties  principals,  and  what  suieties,  247. 

valid  agreement  to  give  time  to  the  maker  or  acceptor  discharges  other 

parties,  246,  250-256. 
agreement  to  give  time  to  prior  indorser,  discharges  subsequent  indorsers, 

247,  253. 
the  agreemeitt  to  give  time  must,  in  order-  to  disoharge  other  parties,  be  ft 

valid  one,  250,  252,  257. 
taking  fresh  seourity,  252,  255. 
obtaining  a  judgment,  254. 
inability  to  recover  against  principal,  263. 
warrant  of  attorney,  254. 
accepting  part  payment,  253,  254. 


INDBX.  559 


PRINCIPAL  AND  SURETY— «m<*niierf. 

prov^ing  under  adjudication,  254.     And  see  Bankruptey, 

how  discbarge  of  surety  may  be  prevented,  256. 

how  waived,  257. 

compounding,  254. 

waiving  execution  against  the  person,  253. 

against  the  goods,  263,  note  (r). 
agreement  that  the  surety  shall  not.be  discharged,  256. 
contribution  between  co-sureties,  258. 
action  between  co-sureties,  259. 
^oof  under  an  adjudication  by  a  surety,  446-448. 
rights  of  sureties,  250,  251,  257,  258. 

PROCURATION.    See  Agent. 

the  words  per  procuration,  notice  of  limited  authority,  34. 

PRODUCTION  OP  BILL, 

unnecessary  at  trial  unless  issue  require  it,  436. 

PROMISE  TO  PAY, 

effect  of,  193,  266,  304,  306. 

PROMISES  MUTUAL, 

when  satisfaction,  237,  note  («). 

PROMISSORY  NOTE, 
what  it  is,  5,  213. 

if  under  seal  not  at  law  negotiable,  70,  note  (g). 
what  at  common  law,  and  what  by  statute,  5. 
foreign  promissory  notes,  6. 
form  of,  6. 

note  by  a  man  to  himself,  6,  92. 
how  declared  on  after  indorsement,  6. 
note  by  a  man  to  himself  and  another,  7. 
English  notes  assignable  abroad,  6. 
joint  and  several,  7. 
contribution  between  joint  makers,  8. 
payable  by  installments,  7. 

by  principal  and  surety,  8,  248.     See  Principal  and  Surety, 
contracting  words  in,  10. 

invalidated  by  agreement  to  give  further  security,  12. 
not  invalidated  by  reciting  collateral  security,  12. 
ambiguous  instruments,  92. 
must  be  for  a  certain  sum  of  money  only,  94. 

and  ip  specie,  94. 
must  not  be  conditional,  95. 

nor  be  payable  out  of  a  particular  fund,  98. 
stamp  in  such  cases,  98,  note  (</). 
time  of  payment  may  be  uncertain  if  inevitable,  97. 
when  an  irregular  note  may  be  evidence  of  an  agreement,  98. 
effect  of  memorandum  on  the  note,  100. 
of  distinct  agreement  relating  to  the  note,  101. 
when  evidence  under  the  common  counts,  436. 
given  by  an  infant  for  necessaries,  59-61. 
payable  after  sight,  81,  182,  208,  219. 
payable  at  a  particular  place,  218. 
promise  in,  10. 

no  payment  of,  tupra protett,  274. 
accompanying  mortgage,  102. 

PROOF.     See  Evidence. 

under  adjudication  in  bankruptcy.    See  Bankruptcy. 
of  consideration)  121. 

PROSECUTION, 

bills  or  notes  given  on  the  abandonment  of,  139. 
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PROTEST, 

necessary  on  foreign  bills,  261,  404. 

check  cannot  be  protested,  24. 

by  whom  to  be  made,  262. 

office  of  a  notary,  262. 

when  and  where  protest  should  be  made,  262,  273,  274. 

form  of  a  protest,  263. 

for  better  security,  263. 

notice  of  protest  when  necessary,  264. 

copy  of,  264. 

when  protest  is  excused,  265. 

of  inland  bills  and  notes  unnecessary,  265. 

of  lost  bills,  266. 

pleading,  266. 

evidence,  266. 

acceptance  supra  protest j  267. 

payment  supra  protest j  272. 

stamp  on,  112,  116,  263. 

PROVIDENT  SOCIETY, 

check,  bill  or  note  of.    See  39  j-  40  Viet.  c.  45,  Appendix. 

PUBLIC  INTERESTS, 

contracts  against,  402,  405. 

PUBLIC  OFFICER, 

sues  and  is  sued  for  company,  76,  77,  424. 

PUBLIC  POLICY, 

bill  given  for  consideration  contrary  to,  138,  139. 


R. 

RAILWAY  COMPANY, 

cannot  accept  bills,  70,  note  {k), 

RATABLE  APPROPRIATION,  231. 

RATIFICATION, 

of  agent's  acts,  33. 

of  partners'  acts,  50. 

by  an  infant,  60  ;  and  see  In/ants  Relief  Act, 

forgery  incapable  of,  203. 

after  drunkenness,  64,  note  (n). 

RATIHABITION, 

its  effect,  33,  note  (d). 

RECEIPT, 

stamp  on,  112,  116. 

may  be  demanded,  233. 

effect  of,  233. 

when  on  a  bill,  no  stamp  necessary,  116,  233. 

parol  evidence  admissible  to  explain,  439. 

unstamped,  may  be  used  to  refresh  the  memory,  233. 

penalty  for  not  giving,  113,  233. 

RED  INK, 

alteration  in,  325,  note  (A). 

REDUCTION  INTO  POSSESSION, 
of  chose  in  action,  68. 

RE-EXCHANGE, 

what  and  when  recoverable,  418-420. 
when  provable,  418-420,  456. 
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REGISTRATION, 
of  companies,  75. 

REISSUABLE  NOTES, 
what,  108,  1Y2,  173. 
exempt  from  stamp,  108. 
reissuing  bill  after  premature  payment^  227. 

RELEASE, 

what  it  18,  242. 

premature,  242. 

at  matarity,  242. 

by  a  party  not  the  holder,  242. 

to  the  acceptor,  243,  247,  251. 

to  one  of  several  acceptors,  243. 

how  far  a  covenant  not  to  sue  will  operate  as  a  release,  244. 

its  effect  on  the  liability  of  other  parties,  245. 

effect  may  be  restrained  by  terms  of  instrument,  243. 

its  effect  on  the  liability  of  a  snrety,  250,  265. 

by  appointing  debtor  executor,  56,  244. 

transfer  after,  175. 

by  parol,  good  by  the  law  merchant,  199. 

RENEWAL  OF  A  BILL, 
effect  of,  240,  391. 

meaning  of  agreement  to  renew,  103. 
reasonable  time  allowed  for  application  for,  103. 
when  it  discharges  other  parties,  252. 
when  it  is  a  satisfaction  of  the  former  bill,  240,  391. 
of  bill  giyen  on  illegal  consideration,  146. 
of  bill  given  without  consideration,  147. 
of  altered  bill,  328. 

RENT, 

bill  or  note  does  not  suspend  distress  for,  388. 

REPUTED  OWNERSHIP, 

applies  to  bills,  461.     See  Bankn^tcy. 

bills  in  the  hands  of  agent  or  banker  when  they  pass  by,  463. 

REQUEST  TO  PAY, 

what  sufficient  on  the  face  of  the  bill,  82. 
how  made,  205. 

RESIDUE, 

transfer  for,  175. 

RESTRICTIVE  INDORSEMENT.    See  IndorsemenL 

RETIRE, 

meaning  of  the  word,  226. 

RETOUR  SANS  PROTET,  265. 

RETRACTATION  OP  PAYMENT,  234. 

REVENUE  LAWS,  403-406. 

RIGHT  TO  BEGIN,  433. 

8. 

SALE  OF  BILL, 

what  is  considered  as  such,  161-164;,  391. 
power  of,  where  there  is  a  lien,  176,  177. 

SANS  FRAIS, 

effect  of  those  words,  265. 
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SANS  RECOURS, 

effect  of  those  words,  39,  154. 

SATISFACTION, 

not  necessary  to  rescission  of  contract  before  breach,  236. 

its  requisites,  237. 

from  one  party  releases  the  others,  239. 

payment  of  a  smaller  snm  by  a  third  party,  237. 

engagement  by  a  third  party,  238. 

relinquishing  a  suit,  238. 

when  a  bill  operates  as,  238. 

SCOTLAND, 

bills  and  notes  of,  117,  408. 
discharge  by  Scotch  bankruptcy,  404. 

SCRIP,  98. 

SEA, 

bill  made  at,  406. 

beyond  seas,  what  is,  350,  397. 

SECURITY, 

taking  security  from  one  partner,  49. 
when  a  bill  is  a  security  for  money,  87,  88. 
collateral,  265,  387,  435. 
new  or  substituted,  142,  319. 
deposited.     See  Deposited  Securities, 

SET-OFF  AND  MUTUAL  CREDIT, 

nature  of  set-off,  365.  t 

unknown  to  common  law,  366. 

early  recognized  by  equity,  366. 

introduced  by  statute,  366. 

former  general  statutes,  367. 

statutes  permissive,  not  imperative,  369. 

what  debts  might  be  set  off,  367. 

pleading,  370,  374. 

particulars  of  set-off,  370. 

set-off  and  mutual  credit  in  bankruptcy,  370-372. 

how  to  be  taken  advantage  of,  374. 

under  companies  act,  375. 

when  mutual  credit  must  have  existed,  370,  373. 

fraudulent  set-off,  371. 

breach  of  trust,  374. 

effect  of  notice,  374. 

attempt  to  deprive  of,  372. 

mutual  credit,  what,  372. 

set-off  in  equity,  375. 

where  an  indemnity  will  operate  as  a  set-off,  376. 

against  holder  of  overdue  bill.     See  Transfer, 

under  judicature  act,  375. 

when  barred  by  Statute  of  Limitations,  348. 

SETS  OP  BILLS, 

what  they  are,  393,  398. 

statement  of.  In  pleading,  394. 

who  entitled  to  bill,  when  parts  are  in  different  hands,  394. 

number  of  parts,  394. 

effect  of  omitting  to  refer  to  other  parts,  394. 

liability  of  drawee  or  indorser,  395. 

copies  of  bills,  395. 

substitutions,  396. 

SHOP  NOTES,  10.  * 
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SIGHT, 

what  it  is  on  a  bill,  81. 

on  a  note,  81. 

presentment  of  bills  and  notes  at  sight,  81,  182,  208,  211,  219. 

no  days  of  grace,  211. 

bills  and  notes  after  sight,  182,  208,  211,  219. 

SIGNATURB,  , 

of  drawer,  89. 
where  to  be  written,  89. 
by  a  mark,  79,  89. 
how  pleaded,  89,  424,  435. 
when  to  be  affixed,  69. 
bj  an  agent,  33-36,  38,  39. 
not  formerly  essential  to  an  acceptance,  190,  192,  193. 

but  is  so  now,  193. 
forgery  of,  332,  334. 
proof  of,  434. 

SIMPLE  CONTRACT  AND  SPECIALTY  DEBTS,  66. 

SOMNAMBULISM,  64,  65. 

SPECIAL  INDORSEMENT,  161. 

SPECIALTY  AND  SIMPLE  CONTRACT  DEBTS,  56. 

SPECIE, 

bill  or  note  must  be  for  payment  in,  94. 

SPELLING, 

wrong,  will  not  prejudice  indorsement,  152. 

SPIRITUOUS  LIQUORS, 
bill  or  note  for,  145. 
appropriation  of  payment  to,  145. 

STAMP, 

existing  acts,  104. 

bow  instruments  to  be  written  and  stamped,  104. 

separate  duties,  105. 

appropriated  stamps,  105. 

impressed  stamps,  107. 

adhesive  stamps,  107,  109. 

stamping  after  execution,  106,  and  note  (b). 

exemptions  from  stamp  duty,  107,  113,  114,  117, 

on  foreign  bills  and  notes,  109,  114,  398,  406. 

on  colonial  bills,  406. 

on  reissuable  notes,  107,  117. 

when  notes  may  be  reissued,  117. 

reservation  of  interest,  117. 

on  post-dated  bill,  17,  80,  117. 

effect  of  want  of  a  stamp,  106,  118. 

effect  of^post-stamping  contrary  to  law,  106,  110. 

on  instruments  which  are  in  law  but  agreements,  98,  108. 

when  objection  to  the  stamps  should  be  taken,  119. 

pleading,  119,  328. 

none  on  acknowledgment,  356. 

penalties  on  unstamped  instruments,  106-113. 

effect  of  alteration  under  the  stamp  act,  325-328. 

amount  of  stamp,  113-116. 

on  sets  and  parts  of  bills,  394,  note  (A). 

presumption  as  to  stamp,  119,  385. 

STAMP  ACT,  104^119. 

STATUTE, 

former  general  issue  by,  428. 
of  Limitations.     See  Limitatiofu. 
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STATUTES.     See  Appendix. 

STAYING  PROCEEDINGS, 

in  what  cases,  and  on  ^ what  terms,  proceedings  will  be  stayed,  417. 

STEALING     See  Larceny  and  Lots. 

STERLING, 

meaning  of,  86. 

STOCK-JOBBING, 

statutes  prohibiting,  repealed,  142. 
former  statutes,  142. 
what  it  is,  142. 
putting  upon  stock,  142. 
when  a  bill  was  yoid  for,  143.  ' 
innocent  indorsee,  141,  142-144. 

STRANGER, 

payment  by,  225,  note  (o),  226,  237. 

STRIKING  OUT  INDORSEMENTS,  166. 

STYLE, 

old  and  new,  how  computed,  209. 

SUBSCRIBING  WITNESS.    See  AUetting  Witnett, 

SUIT.    S^  Action, 

who  may  sue  on  a  bill,  2,  41*2. 

SUM  PAYABLE, 

subscription  of,  81,  86. 

may  correct  error  in  body  of  instrument,  81. 

affidavit  to  hold  to  bail  must  state  the  sum,  413. 

SUNDAY.     See  Holiday. 

SUPERVENING  DISABILITY,  352. 

SUPRA  PROTEST, 
acceptance,  267. 
payment,  272. 

SURETY.     See  Prindpdl  and  Surety, 
proof  by  surety  in  bankruptcy,  446. 
rights  of  sureties,  252,  258. 
may  be  barred  by  composition  deed,  258. 

SURVIVORSHIP, 

among  partners,  54. 

SUSPENSION, 

of  right  to  sue  on  bill,  240,  241. 
effect  of  renewal,  240,  391. 
by  debtor  becoming  administrator,  57,  241. 

none  by  covenant  restraining  right  to  sue  for  a  limited  time,  241-244. 
nor  by  collateral  agreement  upon  good  consideration,  241. 


T. 
TEARING  IN  PIECES,  224,  338. 
TELEGRAPHIC  EXPENSES,  420,  427,  456, 

TENDER,  417. 

of  part,  234. 

plea  of,  after  day  of  payment,  227,  417. 
^       interest  ceases  to  run  after,  311. 

when  bills  or  notes  a  good  tender,  10. 
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TESTAMENTARY  PAPER, 

when  a  bill  or  note  might  hare  been,  4.    See  WUU. 

TIME  OP  PAYMENT, 

when  a  particular  time  necessary,  81. 
may  be  uncertain  if  inevitable,  81,  97. 
when  not  expressed,  81,  215. 

See  Presentment  for  Payment  and  Days  of  Oraee. 
giving  time.     See  Hinc^al  and  Surety. 

TIPPLING  ACT.     See  Spirituous  Liquors. 

TOKENS,  167. 

TRADING, 

what  transactions  in  bills  constitute,  461. 

TRANSFER.     See  Indorsement  and  Delivery. 
modes  of,  150. 

after  partnership  dissolved,  63. 
what  bills  transferable,  149. 
liability  of  party  transferring  by  delivery,  161. 
by  sale,  161. 

under  peculiar  circumstances,  167. 
before  bill  filled  up,  167. 
after  due,  169. 

after  refusal  to  accept  where  the  transferree  has  notice  of  the  dishonor,  168. 
where  be  has  no  notice,  168. 
set-off  to  overdue  bill,  169-171. 
transfer  of  overdue  check,  171. 
of  check  drawn  on  banker  of  the  bearer,  172. 
after  abandonment  of  right  by  transferree,  172. 
after  payment  by  party  ultimately  liable,  172. 
after  payment  by  other  parties,  173. 
after  premature  payment,  174. 
after  partial  payment,  174. 
transfer  to  acceptor,  174. 
transfer  for  part  of  the  sum  due,  174. 
for  residue,  175. 
after  release,  175. 
after  action  brought,  116. 
in  a  foreign  country,  175,  403,  404. 
after  holder's  death,  176. 
after  bankruptcy,  176,  4.66. 
after  marriage,  66,  176. 
by  deposit  with  banker,  176. 
by  will,  177. 

donatio  mortis  eattsdj  177-179. 
how  it  resembles  a  legacy,  179. 

effect  of  transfer  in  removing  technical  difficulties,  181. 
in  bankruptcy,  466,  467. 
fraudulent,  468.     See  Bankruptcy, 
voluntary,  469. 

when  equity  would  restrain,  181. 
of  a  forged  or  altered  bill.     See  chapters  on  Alteration  and  Transfer. 

TROVER, 

against  transferree  of  agent,  35. 

lay  for  bills,  383,412. 

when  it  changes  the  property  in  a  bill,  412. 

to  what  period  interest  computed  in  action  of,  311. 

TRUSTEE  IN  BANKRUPTCY,  442. 

bankrupt  trustee  may  still  indorse,  176,  467. 
And  see  Restrictive  Indorsement  and  Agent.  ' 
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V. 

UNDUE  INFLUENCE, 

effect  on  securities  giyen  under,  62. 
burthen  of  proof,  63. 

USAGE, 

general  usage  part  of  the  law  merchant,  2,  note  («}. 

USANCE, 

what  it  is,  82,  208. 

what  between  different  countries,  208. 

USURY, 

at  common  law,  313. 

statutes,  313. 

now  totally  repealed,  322. 

their  effect  and  construction,  313,  314. 

on  bills  under  three  months,  320. 

under  twelve  months,  326. 
there  must  be  a  loan,  314. 
usury  on  discounts,  315. 
usurious  security  for  good  debts,  316. 

where  interest  charged  not  for  loan  but  labor,,  not  usury,  316. 
intention  material,  317. 
excessive  interest  charged  by  mistake,  317. 
hazard  of  the  principal,  318. 
loan  to  partner,  318. 
advance  of  goods,  318. 
Irish,  colonial  and  foreign  interest,  319. 
substituted  security,  319. 
separate  instruments,  320. 
innocent  indorsees,  320. 
improper  amount  of  commission,  316. 
when  the  contract  is  void,  314. 
when  the  penalty  was  incurred,  314. 
exemption  from  the  usury  laws,  320,  321. 
pleading,  322. 

UTTERING  FORGED  BILLS.    See  Forgery, 


V. 

VALUE, 

<'  bond  fide  holder  for  value  "  an  ambiguous  expression,  123. 
burthen  of  proof,  124. 

VALUE  RECEIVED, 

these  words  unnecessary,  87. 

VARIANCE, 

amendment  of,  on  trial,  439. 

VARYING  ACCEPTANCE,  197. 

VENUE, 

local,  abolished,  416,  and  note  (a), 
when  it  may  be  changed,  416. 

VOID  BILLS, 

forgery  of,  332. 

gaming  contracts,  140-142. 

VOLUNTARY  TRANSFER, 
when  void,  469. 
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WAGER, 

▼oid,  140-142. 

WAIVER, 

of  indorBement,  172. 

of  acceptance,  199. 

of  presentment,  220. 

of  want  of  protest,  265. 

of  absence  of  notice  of  dishonor,  102,  note  (m),  298. 

of  fieri  facias,  240. 

when  the  taking  of  a  bill  effects  a  waiver  of  a  lien,  391. 

by  snretj  of  effect  of  indulgence  given  to  principal,  267. 

WANT  OP  EFFECTS.    See  EffteU. 

WARrInT  of  attorney.     See  Attorney^  Warrant  of, 

WARRANTY, 

transfer  by  delivery  warrants  genuineness  of  signature,  164. 
indorsement  warrants  genuineness  of  former  indorsements,  224,  note  («). 

WARRANTY,  FRAUDULENT, 
defence  to  an  action,  134. 

WIFE.     See  Married  Woman, 

WILL, 

when  a  bill,  check  or  note  might  be,  before  the  late  statute,  4. 
when  an  indorsement  might  operate  as  a  testamentary  instrument,. 4. 
transfer  of  a  bill  by,  177. 

WITNESS.     See  Evidence  and  Atteating  Witness, 

WRIT  OF  INQUIRY.    See  Action. 

WRIT  OF  SUMMONS,  348-350,  414-416,  426. 


[Should  the  Index  in  any  part  of  it  be  found  defective,  the  reader  is  referred  to 
the  copious  Analytical  Table  of  Contents  prefixed.] 
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